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PREFACE   TO   VOLUME    II  OF  LAST  EDITION 


This  volume  is  sufficiently  explained  in  the  Preface  to 
the  first.  The  number  of  new  cases  cited  is  less  than  in 
that  volume,  but  they  are  very  numerous,  and  they  bring 
the  decided  law  down  as  near  to  the  date  of  publication  as 
was  consistent  with  thorough  work. 

To  count  the  cases  in  these  two  finished  volumes  would 
be  a  needless  labor.  But  one  may  approximate  the  result 
by  counting  those  on  several  pages  of  the  Index  to  the 
Cases  Cited,  taken  at  random,  to  ascertain  the  average  per 
page;  then  multiply  by  252,  the  number  of  pages  in  that 
Index.  There  will  thus  appear  to  be  over  twenty-seven 
thousand  cases,  many  of  which  are  cited  from  two  to  a 
half-dozen  times. 

It  is  'not  probable  I  shall  ever  personally  revise  this 
book  for  a  new  edition.  So  I  commit  it  to  the  kind  keep- 
ing of  the  profession  for  whose  benefit  I  have  spent  a  long 
life  of  authorship.  It  is  for  the  future  to  reveal  whether 
or  not  I  have  labored  in  vain. 

J.  P.  B. 
Cambbidge,  May,  1896. 
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THE   INDICTMENT   AND   ITS   INCIDENTS 
(Continued) 


CHAPTER  XXXII. 

THE  JOINDER  OF  DEFENDANTS. 

§§         462a.  Introduction. 

463-472.    Where  the  Crime  is  Joint. 
473-476.    Where  the  Crimes  are  Several. 

Consult — the  last  four  chapters  in  connection  with  this  one.  Also,  New 
Crim.  Law,  I,  §§  628  et  seq.  and  accompanying  chapters. 

§  462  a.  How  Chapter  divided. — ^We  shall  consider  this 
subject  as  to,  I.  Where  the  Crime  is  Joint;  II.  Where  the 
Crimes  are  Several. 

I.    Where  the  Crime  is  Joint. 

§463.  1.  The  Doctrine — is,  that  since  all  participants 
in  a  crime  are  severally  liable  the  same  as  if  each  had  done 
the  whole  alone,®®  all  or  any  number  of  them  may  be  charged 
together  in  one  count,  or  each  may  be  indicted  separately,®* 
at  the  election  of  the  prosecuting  power.    Thus,— 

2.  Less  than  All. — It  will  not  impair  an  indictment  that, 
of  many  participants  in  the  crime,  only  one,  or  any  number 
less  than  the  whole,  are  made  defendants.  And  it  is  so 
equally  whether  the  crime  is  of  omission  or  of  commis- 
sion.^"   But — 

68.  New  Grim.  Law,  I,  §§  629,  63  S.  E.  688;  Joyce  v.  S.,  88  Neb. 
954-958;   S.  v.  Brown,  49  Vt.  437.  599,  130  N.  W.  291. 

69.  S.  V.  Nowell,  60  N.  H.  199;  70.     1  Stark  Crim.   PI.    (2d  Ed.) 
S.  V.  Winstandley,  15  Ind.  316,  51  31;  Rex  v.  Holland,  5  T.  R.  607. 
N.  B.  92;  S.  v.  Ballew,  83  S.  C.  82, 

(387) 


388  New  Criminal  Peocedxjke.  §§  464-467 

§  464.  1.  The  Peculiar  Nature — of  some  crimes  is  such 
as  to  require  the  indictment  to  charge  guilt  on  more  than 
one,  whether  more  are  made  defendants  or  not;  as, — 

2.  Conspiracy — cannot  be  alleged,  says  Starkie,''^ 
"against  one  only,  for  the  very  nature  and  essence  of  the 
crime  exclude  the  idea  of  its  commission  by  a  single  indi- 
vidual. ' '  ''^  Yet  the  averment  may  be  that  the  single  de- 
fendant, together  with  others,  who  are  not  made  defendants, 
did  it.    So, — 

3.  Riot — is  of  the  same  sort;  "^  the  averment  must  show 
guilt  in  more  than  one,  for  one  cannot  commit  it  alone. 

§  465.  1.  More  Participants. — Since  surplusage  does 
not  vitiate  an  indictment,'^*  a  charge  of  guilt  upon  persons 
not  defendants,  or  upon  defendants  not  in  fact  guilty,  does 
not  render  it  ill  as  to  a  guilty  defendant.''^  But  it  is  bad 
to  accuse  two  in  terms  showing  that  one  is  not  guilty;  as, — 

2.  Concealment. — ^An  allegation  that  one  concealed  the 
death  of  a  bastard  child  is  rendered  ill  by  the  addition  that 
an  accomplice^"  was  present; ''''^  for  the  presence  negatives 
the  concealment.''® 

§  466.  A  Statute — required  the  indictment  to  include 
"all  persons  engaged  in  the  same  offence;"  and  it  was  ad- 
judged to  be  but  directory.''^  Therefore  one  indicted  alone 
could  not  object.®" 

§  467.  1.  Join  All. — If  the  prosecuting  power  chooses, 
it  may  join  as  defendants  in  one  count  all  the  participants 

71.  1  stark.  Crlm.  PI.  ut  sup.  Weatherford  v.  C,  10  Bush,  196; 
'72.  Rex  V.  Klnnersley,  1  Stra.  S.  v.  Pugh,  2  Hayw.  55,  2  Am.  D. 
193;  Rex  v.  Sudbury,  12  Mod.  262;  621;  S.  v.  Simmons,  66  N.  C.  622; 
Com.  Dig.  Information,  D;  Rex  v.  Fletcli.er  v.  P.,  52  III.  395;  Shelby- 
Heaps,  2  Salk.  593.  See  Grun-  ville,  etc.  Co.  v.  Com.,  9  Ky.  L. 
berg  V.  V.  S.,  76  C.  C.  A.  51,  145  Rep.  244. 
Fed.  81.  76.     Peat's    Case,    1    East    P.    C. 

73.  lb.;     Co.    Lit.,    §    431;    New  229;   Loyd  v.  S.,  45  Ga.  57. 
Crlm.    Law,   I,    §    534     (4);     II,     §  77.     1  Stark.  Crim.  PI.    (2d  Ed.) 
1143    (1).  31,  32. 

74.  Post,   §   478  et  seq.  78.     Stat.  Crimes,  §  770. 

75.  Post,  §  472;   Casily  v.  S.,  32  79.     Stat.  Crimes,  §  255. 

Ind.   62;    Clarke  v.   S.,   32  Ind.   67;  80.     S.  v.  Davis,  2  Sneed,  273. 


§  468  JoiNDEB  OF  Dependants.  389 


in  a  crime.*^  As  to  which,  the  test  is  said  to  be  to  consider 
"whether  each  offender  be  guilty  in  some  degree  of  the 
same  crime,  so  that  he  might  be  separately  convicted  even 
though  another  was  the  actual  perpetrator.  If  each  may 
be  so  convicted,  their  guilt  is  joint;  but  otherwise  it  is  sev- 
eral. "^^    And— 

2.  Principal  and  Accessory. — ^At  common  law,  principal 
and  accessory,  including  the  accessory  after  the  fact  as  well 
as  before,  may  be  and  commonly  are  so  joined.  Though  the 
guilt  of  the  accessory  is  stated  after  that  of  the  principal, 
on  which  it  is  dependent,  the  whole  allegation  constitutes 
but  one  count,  having  properly  one  commencement  only  and 
one  conclusion.^*    Of  course,  therefore, — 

§  468.  1.  Principals  of  First  and  Second  Degrees — may 
be  joined ;  ^*  as, — 

2.  In  False  Pretences— says  Starkie,^^  "if  several  de- 
fendants act  in  concert  together,  though  the  pretence  be 
conveyed  by  words  spoken  by  one  of  them,  yet  they  may  all 
be  jointly  indicted."*®    So, — 

3.  In  Malicious  Shooting, — adds  this  author,  there  may 
be  several  defendants,  and  "all  jointly  charged  with  the 

81.  p.  V.  Roof,  122  N.  Y.  S.  677,  &  Heard  Preced.  13-19.  And  see 
138  App.  Div.  633,  affirmed  N.  Y.  C.  v.  Darling,  129  Mass.  112;  P.  v, 
93  N.  B.  1128;  S.  v.  Gay,  10  Mo.  Jordan,  244  111.  386,  91  N.  E.  482; 
440;  Hess  v.  S.,  5  Ohio,  5,  22  Am.  P.  v.  Lucas,  244  111.  603,  91  N.  E. 
D.  767;  C.  v.  Sampson,  97  Mass.  659;  S.  v.  Ostman,  147  Mo.  Ap.  422, 
407;  S.  V.  Rambo,  96  Mo.  462,  8  126  S.  W.  961;  Angel  v.  Com.,  18 
S.  W.  365;  S.  v.  Ford,  37  La.  Ann.  S.  W.  849,  14  Ky.  L.  R.  10;  Com.  v. 
443;  Norton  v.  S.,  5  Ga.  Ap.  586,  Devine,  155  Mass.  224,  29  N.  E. 
63  S.  B.  662;  P.  v.  Jordan,  244  111.  515;  S.  v.  King,  9  Mont.  445,  24  P. 
386,  91  N.  E.  482;  Vance  v.  Com.  265;  S.  v.  Atkinson,  40  S.  C.  363,  18 
(Ky.  1909),  115  S.  W.  774;  S.  v.  S.  E.  1021,  42  Am.  St.  Rep.  877; 
Ostman,  147  Mo.  Ap.  422,  126  S.  Bishop  v.  S.,  118  Ga.  799,  45  S.  E. 
W.  961;  tr.  S.  V.  N.  Y.  Cent.  &  H.  614;  Cupp  v.  Com.,  87  Ky.  35,  7  S. 
R.  Co.,  146  Fed.  298.  W.  405. 

82.  Robertson,  C.  J.,  in  C.  v.  84,  Vol. CI,  §§  3,  59;  P.  v.  Lucas, 
McChord,  2  Dana^  24'2,  243.  And  91  N.  E.  629,  244  111.  603;  S.  v.  Har- 
see  S.  V.  Edwards,  60  Mo.  490.  ris,  150  Mo.  56,  61,  51  S.  W.  481. 

83.  Ante,    §    449     (7);    Vol.  Ill,  86.    Young  v.  Rex,  3  T.  R.  98. 
the  chapter  beginning,  §  1;   Train 
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single  act, ' '  though  in  outward  form  it  was  by  one  of  them 
alone.®^    Likewise, — 

4,  Conspiracy,  Libel,  etc.—' '  Where  several  join  in  a  con- 
spiracy to  give  an  untrue  verdict,  or  join  in  a  suit  in  the 
admiralty  on  a  contract  on  land,  or  commit  a  joint  trespass 
upon  two  persons,  or  are  jointly  concerned  in  the  publica- 
tion of  the  same  libel,"  they  may  be  jointly  indicted.®* 
Again, — 

§  469.  Selling  Liquor — Ferry — Extortion — Assault. — It 
is  common  to  indict  jointly  for  unlicensed  liquor-selling,®** 
ferry-keeping,®^  and  the  like,  as  well  as  for  the  heavier 
crimes.  Extortion  may  be  joint;  ^^  so  may  assault  and 
battery.81  Even  husband  and  wife  may  be  jointly  indicted 
for  the  latter  offence.^^ 

§  470.  1.  This  Joinder  is  not  permitted— where  the  of- 
fences are  separate,  the  one  defendant  not  being  guilty  of 
the  same  thing  as  the  other, "^  except  as  shown  in  the  next 
sub-title.    Thus, — 

2.  In  Homicide, — if  without  concert  one  inflicts  an  in- 
jury on  a  man  one  day,  and  another  injures  him  on  a  differ- 
ent day,  and  he  dies,  the  two  cannot  be  indicted  jointly;  ^* 
because,  in  law,  under  these  facts  they  are  not  jointly  guilty. 
And— 

3.  Nature  of  Offence. — ^Where  the  offence  is  of  a  nature 
to  be  committed  by  one  only,  two  or  more  cannot  be  charged 
with  it  together.*^    Thus, — 

87.  Coalheaver's  Case,  1  Leach,  v.  Benfield,  2  Bur.  980,  984;  S.  v. 
64;  and  see  Young  v.  Rex,  3  T.  R.  Pile,  5  Ala.  72;  White  v.  P.,  32  N. 
98,   105.  Y.  465. 

88.  1    Stark.    Crlm.    PI.    ut    sup.  92.     C.  v.  Ray,  1  Va.  262,  465. 
88a.     C.  V.  Sloan,  4  Cush.  52;   S.  93.     Reg.  v.  Dovey,  2  Eng.  L..  & 

V.    Simmons,    66   N.    C.    622;    S.   v.  Eq.  532,  15  Jur.  230;  Lindsey  v.  S., 

Brown,  49  Vt.  437;   Peterson  v.  S.,  48     Ala.     169.      And     see    Reg.    v. 

32  Tex.  477;    Com.  v.  Bottom,  140  Hayes,  2  Moody  &  R.  155,  156. 

Ky.  212,  130  S.  W.  1091.  94.     Reg.  v.  Devett,  8  Car.  &  P. 

89.  S.  V.  Gay,  10  Mo.  440.  639;   Archb.  PI.  &  Ev.    (13th  Lond. 

90.  Reg.  V.  Atkinson,  2  Ld.  Ed.)  54;  Shaw  v.  S.,  18  Ala.  547. 
Raym.  1248,  1  Salk.  382,  11  Mod.  95.  U.  S.  v.  Kazinski,  2  Sprague, 
79.  7;    TJ.   S.  v.  McDonald,   3  Dil.  543; 

91.  Anonymous,  Lofft,  271;   Rex  Rex  v.   Philips,   2   Stra,   921;    S.  v. 
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4.  Drunkenness. — Two,  it  has  been  held,  cannot  be  in- 
dicted for  being  jointly  drunk;  for  "no  two  persons  can 
participate  in  the  same  identical  physical  condition. ' '  ^® 
Still,  it  is  believed,  a  statute  may  create  an  offence  of  drunk- 
enness wherein  it  will  be  competent  for  two  or  more  to  par- 
ticipate, therefore  they  may  be  indicted  together. 

5.  Other  Instances — are  stated  by  Starkie;^^  such  as, 
that  where  several  jointly  work  at  a  trade,  not  being  qual- 
ified, "they  cannot  be  jointly  indicted;  for  the  want  of  qual- 
ification, by  serving  an  apprenticeship,  occasions  the  crime, 
and  that  defect  is  several  in  its  nature  and  confined  to 
each."^*  Also  "several  cannot  be  jointly  indicted  for  the 
same  perjury,^*  nor  as  common  scolds,^  nor  for  the  same 
barratry,^  nor  for  the  non-repair  of  the  street  before  their 
houses. ' '  ^  But  by  the  better  modern  opinion,  not  all  these 
offences  are  so;  as,  a  barratry  may  be  joint;  so  may  be  a 
perjury,  if  one  utters  it  while  another  is  standing  by  insti- 
gating him;  and  such  may  even  be  the  nuisance  of  common 
scold. 

§471.  How  Allegation. — The  indictment  need  not  ex- 
pressly aver  that  the  defendants  committed  the  offence 
jointly,*  or  that  they  "acted  together."^  Yet  such  form 
would  not  be  ill.®  The  common  method  is  simply  to  name 
them,  and  add  that  they  did  so  and  so.''  Offences  jointly 
committed  being  in  law  several,  such  an  allegation  is  equiv- 
alent to  saying  that  each  defendant  did  the  criminal  thing.* 

Adam,  105  La.  737,  30  So.  101;    S.  2.  lb. 

V.  Wilson,  115  Tenn.  725,  91  S.  W.  3.  2   Hawk.   P.    C,   c.   25,    §    89. 

195.  4.  C.  V.  McChorrd,  2  Dana,  24'2; 

96.  S.  V.  Deaton,  92  N.  C.  788,  S.  v.  Nugent,  77  N.  J.  L.  80,  71  A. 
790;    Chowning  v.  S.,  91  Ark.  503,  484. 

121   S.  W.  735.  5.     Bell  v.  S.,  1  Tex.  Ap.  598.  And 

97.  1  Stark.  Grim.  PI.  (2d  Ed.)  see  Gay  v.  S.,  3  Tex.  Ap.  168;  Wat- 
36.  son  T.  S.,  28  Tex.  Ap.  34,  12  S.  W. 

98.  Reg.    V.    Atkinson,    1   Salk.  404. 

382;    Rex   v.    Humphreys,    1    Vent.  6.     S.  v.  Johnson,   37  Minn.   493, 

302;    1  Rol.  81.  35  N.  W.  373. 

99.  Rex  V.  Philips,  2  Stra.  921;  7.    Johnson  v.  S.,  13  Ark.  684. 
S.  V.  Wilson,  115  Tenn.  735,  91  S.  8.     S.  v.  Wadsworth,  30  Conn.  55, 
W.   195.  7  S.  B.  44. 

1.     Ih. 
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§  472.  1.  The  Trial — of  persons  jointly  indicted  may  be 
either  several  or  joint,® — a  subject  for  a  future  chapter.^" 
The  conviction,  in  either  case,  need  not  be  of  more  than 
one.^^  And  if  one  is  tried  alotie,  and  it  appears  that  he  had 
no  participant,  a  verdict  and  judgment  against  him  are 
good.^^    Moreover, — 

2.  Degree  of  Offence. — Persons  jointly  indicted  may  be 
found  guilty  in  different  degrees.^^* 

II.    Where  the  Crimes  are  Several. 

§  473.  1.  No  Joinder, — of  the  sort  explained  in  the  last 
sub-title,  is  permissible  where  the  crimes,  however  similar, 
are  separate.^*    But — 

2.  There  is  an  Old  Doctrine, — seldom  practised  upon  yet 
not  quite  unknown  in  this  country,  stated  by  Starkie  ^*  as 
follows:  "If,  in  the  same  indictment,  several  offences  be 
alleged  to  have  been  committed  by  several  persons,  no  ad- 
vantage, it  seems,  can  be  taken  either  upon  demurrer  or  in 
arrest  of  judgment;  though  the  court  will  in  its  discretion 
either  quash  the  indictment  altogether,  or  use  such  meas- 
ures as  shall  obviate  any  inconvenience  ^®  to  the  de- 
fendants which  might  otherwise  arise.  For  the  charging 
the  offences  to  have  been  committed  severally  makes  each 
such  charge  a  separate  indictment.  And  though  there  are 
instances  where  indictments  have  been  quashed  for  charg- 
ing several  offences  to  have  been  committed  by  several  per- 
sons as  against  several  officers,  quod  colore  offtciorum  suo- 
rum  separaliter,^^  extorsive  ceperunt,  etc. ;  yet  there  are  a 

9.  S.  V.  Wise,  7  Rich.  412;  Bixbe  erty,  27  Vt.  325;  Elliott  v.  S.,  26 
V.   S.,   6   Ohio,   86;    S.  v.   Spencer,      Ala.  78;  ante,  §  465. 

15  Ind.  249.  12a.    New  Grim.  Law,  I,  §   800; 

10.  Post,   §   1017   et  seq.  Mickey  v.  C,  9  Bush,  593;  Klein  v. 

11.  S.  V.  Lee,  29  S.  C.  113;   Mil-  P.,  31  N.  Y.  229. 
ler  V.   S.,  139  Wis.  57,  119   N.  W.  13.    Ante,   §   470. 

850.  14.     1  Stark.  Grim.  PI.    (2d  Ed.) 

12.  S.  V.  Bradley,  9  Rich.  168;       43  et  seq. 

Brown  v.  S.,  5  Yerg.  367 ;  S.  v.  Clay-  15.     Young  v.   Rex,   3    T.   R.   98, 

ton,  11  Rich.  581;  S.  v.  Thompson,  106;   Rex  v.  Kingston,  8  East,  41, 

13  La.  Ann.  B15.    But  see  Johnson  46. 

V.  S.,  13  Ark.  684;  C.  v.  McGhord,  2  16.     2  Hale  P.  C.  174. 

Dana,  242.    And  see  In  re  Dough- 
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great  number  of  authorities  which,  show  that  an  indictment 
charging  the  offences  to  have  been  committed  separaliter 
would  be  good.    Thus, — 

§474,  1.  Unlawful  Innkeeping — Disorderly  House. — 
"Though  an  indictment  against  four  persons  for  erecting 
four  several  inns,  and  selling  victuals  to  travelers  ad  com- 
mune nocumentum,^'^  was  quashed,  yet  it  was  for  want  of 
alleging  that  they  did  the  acts  separaliter,  which  would 
have  made  the  charges  as  several  indictments.  And  accord- 
ing to  Lord  Hale,^®  'it  is  common  experience  at  this  day 
that  twenty  persons  may  be  indicted  for  keeping  disorderly 
houses,  and  they  are  daily  convict  upon  such  indictments; 
for  the  word  separaliter  makes  them  separate  indictments.  ^ 
But— 

2.  Offences  of  Same  Nature — Felonies. — "It  seems,  that 
to  warrant  such  a  joinder  in  the  same  indictment,  the  of- 
fences must  be  of  the  same  nature,  and  such  as  will  admit 
of  the  same  plea  and  the  same  judgment."  ^^  Distinguish- 
ing felony  from  misdemeanor,  he  adds :  "It  does  not  appear 
to  have  been  allowable  to  join  charges  of  different  felonies 
against  different  persons,  in  the  same  indictment,  unless 
such  felonies  arose  out  of  the  same  transaction."  ^^ 

§  475.  With  Us, — while  we  have  cases  recognizing  this 
form  of  the  indictment  as  adequate  in  law,^^  it  is  not  en- 
couraged,^^ and  is  little  used.  Nor  is  it  certain  that  it  would 
be  tolerated  in  all  our  States.  The  court,  in  its  discretion, 
may  quash  such  an  indictment.^^ 

§  476.  Gaming. — An  indictment  in  this  form  for  unlaw- 
ful betting  on  a  game  was  allowed,  where  the  bets  were  un- 
connected, and  charged  as  done  "severally."  And  still 
the  court  deemed  this  method  inconvenient,  and  not  to  be 
commended.^* 

17.    2   Rol.    345;    and   per   Law-         20.    1  Stark.  Crim.  PI.  (2dBd.)  44. 
rence,    J.,    in   Rex   v.   Kingston,   8  21.    C.  v.  McChord,  2  Dana,  243; 
Bast,  41,  47;   2  Hale  P.  C.  174.  Johnson  v.   S.,  13  Ark.   684;    Lew- 
is.    2  Hale,  P.  C.  174;   Young  v.  alien  v.  S.,  18  Tex.  538. 
Rex,  3  T.  R.  98,  106.  22.     Cox  v.  S.,  76  Ala.  66,  6P. 

19.    To  the  like  efCeot,  by  Rohert-         23.    S.  v.  Nail,  19  Ark.  563;  Lew- 
son,  C.  J.,  in  C.  V.  McChord,  2  Dana,  ellen  v.  S.,  18  Tex.  538. 
242,   243.  24.     Johnson  v.  S.,  13  Ark.  684. 


CHAPTER : 

SURPLUSAGE. 

§§         477.    Introduction. 

478-481.    Nature  and  when  harmless. 
482-484.    When  vitiates  Indictment. 

Compare — with  next  two  chapters. 

§  477.  How  Chapter  divided. — ^We  shall  consider,  I.  The 
Nature  of  Surplusage  and  when  it  is  Harmless;  II.  When  it 
vitiates  the  Indictment. 

1.  The  Nature  of  Surplusage  and  when  it  is  Harmless. 

§  478.  1.  Defined. — Surplusage  is  any  allegation  with- 
out which  the  pleading  would  remain  adequate  in  law. 
Hence, — 

2.  Not  Vitiate. — ^Needless  words  and  averments  may  or- 
dinarily be  treated  as  mere  waste  material,  having  no  legal 
effect  whatever.^^  They  need  not  be  proved  or  otherwise 
regarded.^*    For  example, — 


25.  Meyer  v.  Sulzbacher,  76.  Ala. 
120,  127;  Feigel  v.  S.,  85  Ind.  580; 
Moose  V.  S.,  49  Ark.  499,  5  S.  W. 
885;  S.  V.  Dewey,  55  Vt.  550;  S.  v. 
Fletcher,  13  R.  I.  522;  U.  S.  v. 
Moody,  164  P.  269;  Johnson  v.  S., 
88  Neb.  328,  129  N.  W.  281. 

26.  Clay,  C.  J.,  in  Rose  v.  S., 
Minor,  28;  P.  v.  White,  22  Wend. 
167;  C.  V.  Scott,  10  Grat.  749;  S. 
V.  Elliott,  14  Tex.  423;    S'.  v.  Har- 

•den,  1  Brev.  47;  Dick  v.  S.,  30  Miss. 
631;  Rex  v.  Sadi,  1  Leach,  468;  C. 
V.  Bennet,  2  Va.  Cas.  235;  Smith 
V.  S.,  8  Ohio,  294;  U.  S.  v.  Bur- 
roughs, 3  McLean,  405;  Rex  v.  May, 
1  Doug.  193,  1  T.  R.  237,  note;  P. 
V.  Lohman,  2  Barb.  216;  Lodano  t. 
S.,  25  Ala.  64;  S.  v.  Stedman,  7 
Port.    495;    Wilson   v.    S.,    25    Tex. 


169;  P.  V.  White,  22  Wend.  167; 
S.  V.  Killough,  32  Tex.  74;  Reg.  v. 
Jennings,  Deans.  &  B.  447,  7  Cox 
C.  C.  397;  Warren  v.  S.,  1  Greene, 
Iowa,  106;  C.  v.  Bell,  Addison,  156; 
C.  V.  Parmenter,  121  Mass.  354; 
S.  V.  Munch,  22  Minn.  67;  S.  v. 
Hutzell,  53  Ind.  160;  S.  v.  Pratt, 
44  Tex.  93;  S.  v.  Welch,  37  Wis. 
196;  S.  V.  Coppenburg,  2  Strob. 
273;-  Reg.  v.  Turner,  2  Moody  & 
R.  214;  Olive  v.  C,  5  Bush,  376; 
S.  V.  Webster,  39  N.  H.  96;  C.  v. 
Kneeland,  20  Pick.  206,  215;  Bob- 
ley  V.  S.,  46  Miss.  501;  U.  S.  v. 
Dickinson,  Hemp.  1;  Brown  v.  S., 
16  Neb.  658;  S.  v.  Lee  Ping  Bow, 
10  Or.  27;  Warren  v.  S.,  17  Tex.  Ap. 
207;  Hilliard  v.  S.,  17  Tex.  Ap.  210; 
Reed  v.  S.,  88  Ala.  36,  6  So.  840; 
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§479.  1.  Aggravating  Matter. — An  indictment,  either 
on  a  statute  ^'^  or  at  the  common  law,^^  fully  setting  out 
the  offence,  is  not  rendered  ill  by  the  addition  of  matter 
aggravating  it  beyond  the  law's  defining.    Thus, — 

2.  For  Liquor-Selling, — the  charge  is  not  injured  by  the 
needless  averment  that  the  liquor  was  the  "second  glass," 
and  this  matter  may  pass  unnoticed  in  the  proofs.*®    So, — 

3.  In  Rape, — the  indictment  is  not  rendered  ill  by  the 
superfluous  allegation  that  the  woman  was  begotten  with 
child  J  no  notice  need  be  taken  of  it.^'' 

§  480.  1.  Defective  Allegations — do  not  impair  an  in- 
dictment if,  on  their  being  rejected,  what  remains  fully 
covers  the  law;  *^  as, — 


S.  V.  Furney,  41  Kan.  115,  13  Am. 
St.  262,  21  P.  213;  Hull  v.  S.,  120 
Ind.  153,  22  N.  E.  117;  P.  v.  New- 
ton, 11  Cal.  Ap.  762,  106  P.  247; 
S.  V.  Wilson,  143  Mo.  334,  44  S.  W. 
722;  S.  V.  Emmons,  55  Or.  352,  106 
P.  451;  Com.  v.  Tobin,  140  Ky.  261, 
130  S.  W.  1116 ;  Bailey  v.  Com.  ( Ky. 
1908),  113  S.  W.  140;  Patrick  v. 
S.  (Wyo.  1908),  98  P.  588;  Wright 
V.  Com.,  109  Va.  847,  65  S.  E.  19; 
S.  V.  Barrett,  121  La.  1058,  46  So. 
1016;  Eggart  v.  S.,  40  Fla.  527,  25 
So.  144;  Botkins  v.  S.,  36  Ind.  Ap. 
179,  75  N.  E.  298;  S.  v.  Cannon, 
72  N.  J.  L.  46,  60  A.  177;  S.  v.  Finer, 
141  N.  C.  760,  52  S.  E.  305;  S.  v. 
Jefcoat,  54  S.  C.  196,  32  S.  E.  298. 
27.  S.  V.  Fleetwood,  16  Mo.  448; 
S.  V.  Cheatwood,  2  Hill,  S.  C.  459; 
S.  V.  Cozens,  6  Ire.  82;  Rex  v. 
Foot,  2  Show,  455;  S.  v.  Critten- 
den, 38  La.  Ann.  448;  Burt  v.  S., 
159  Ala.  134,  48  So.  81;.  Patrick  v. 
S.,  17  Wyo.  260,  265,  98  P.  588; 
Com.  V.  Philpot,  130  Mass.  59  (ad- 
ding the  word  "felonious");  The 
test  is  whether  enough  remains 
after    striking   out    surplusage,    to 


constitute  a  crime.  Blodgett  v.  S., 
50  Neb.  121,  69  N.  W.  751. 

28.  Attorney-General  v.  Mac- 
pherson.  Law  Rep.  3  P.  C.  268,  281; 
s.  c.  nom.  Reg.  v.  Macpherson  11 
Cox  C.  C.  604;  Young  v.  S.,  44  Tex. 
98;  Johnson  v.  S.,  1  Tox  Ap.  130; 
Olive  V.  C,  5  Bush,  376;  S.  v. 
Brown,  8  Humph.  89;  P.  v.  Draper, 
28  Hun,  1. 

29.  S.  V.  Staples,  45  Me.  320. 
See  also  Hodgman  v.  P.,  4  Denio, 
235;  Butman's  Case,  8  Greenl.  113; 
Eagan  v.  S.,  53  Ind.  162;  S.  v. 
Hall,  26  W.  Va.  236. 

30.  U.  S.  V.  Dickinson,  Hemp.  1. 

31.  S.  V.  Noyes,  10  Post.  N.  H. 
279;  Rawlings  v.  S.,  2  Md.  201;  S. 
V.  Noble,  15  Me.  476;  S.  v.  Free- 
man, 8  Iowa,  428,  74  Am.  D.  317; 
S.  V.  Ansaleme,  15  Iowa,  44;  S.  v. 
Meyers,  99  Mo.  107,  12  S.  W.  516; 
S.  V.  Wilson,  106  N.  C.  718,  11  S. 
E.  254;  S.  v.  Fain,  106  N.  C.  760, 
11  S.  E.  593;  S.  v.  Harris.  106  N.  C. 
682,  11  S.  E.  377;  P.  v.  Perez,  87 
Cal.  122,  25  P.  262.  It  is  so  though 
the  defective  allegation  is  of  mat- 
ter   which    were    it  well  alleged. 
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2.  In  Perjury, — ^if  one  assignment  of  false  swearing  is 
adequately  made,  the  indictment  will  not  fail  though  other 
assignments  are  inadequate.^^    And— 

3.  For  Assault  and  Battery, — the  indictment  is  not  ren- 
dered ill  by  inadequate  allegations  of  an  intent  to  commit 
a  heavier  crime,^^  or  its  actual  commission.^*    Also, — 

4.  In  Libel, — a  needless  innuendo,  inadequate  in  form, 
may  be  rejected  as  surplusage.^®    Again, — 

5.  Avoiding  Duplicity — (Larceny). — ^A  charge  of  two 
offences,  we  have  seen,^^  does  not  render  a  count  double  if 
the  allegation  of  one  of  them  is  inadequate.  It  may  be  re- 
jected as  surplusage;  as  where,  in  a  setting  out  of  facts: 
which  constitute  a  larceny,  it  was  averred  that  the  defend- 
ant did  "embezzle,  steal,  take,  and  carry  away,"  the  word' 
"embezzle"  was  rejected,  the  elements  of  embezzlement 
not  appearing.^''    But — 

6.  What  is  Adequately  Alleged — cannot  thus  be  disre- 
garded.^* 

§  481.  1.  Unnecessary  Words  and  Phrases, — except  as 
disclosed  in  the  next  sub-title,  may  be  treated  as  stricken 
from  the  indictment  whenever  their  omission  would  render 
it  good.^^    Thus, — 

2.  In  Libel, — an  allegation  that  the  writing  was  "of" 
and  concerning  the  only  daughter  of  Jane  Eoach ' '  was  held' 
to  be  adequate,  under  proof  that  the  person  meant  was  a 
daughter  of  Jane  Eoach,  but  not  her  only  one.*"    Again, — 

would    make    the    offense    heavier.  See  also  Pitch  v.  Rempublicam,   3' 

C.  V.  Tuck,  20  Pick.  356;  C.  v.  Hope,  Yeates,   49. 

22  Pick.  1,  8;  Green  v.  S.,  23  Miss.  36.     Ante,   §   440. 

509;   S.  V.  Barker,  28  Ohio  St.  583;  37.     C.   v.    Simpson,    9    Met.   138.. 

Page  V.  C,  26  Grat.  943.     But  see  See  S.  v.  Dooly,   64   Mo.  146. 

C.  T.  Atwood,  11  Mass.   93.  38.     IT.  S.  v.  Dow,  Taney,  34,  45.. 

32.  C.    V.    Johns,    6    Gray,    274;  39.     S.  v.  Bailey,  11  Fost.  N.  H.. 
Foreman  v.  S.,  47  Tex.  Cr.  179,  85  521;     S.    Corrigan,    24    Conn.    286; 
S.  W.  809.  C.  V.  Bolkom,  3  Pick.  281;  U.  S.  v. 

33.  Greer  v.  S.,  50  Ind.  267,  19  Howard,  3  Sumner,  12;  Tifft  v.  S.. 
Am.  R.  709;  McGuire  v.  S.,  50.  Ind.  23  Miss.  567;  Reg.  v.  WooUey,  4 
284.  Cox    C.    C.    251;    Nelson   v.    S.,    86^ 

34.  S.  V.  Morrison,  2  Ire.  9.  Neb.  856,  126  N.  W.  518. 

35.  C.  V.  Snelling,  15  Pick.  321.  40.     S.  v.  Perrin,  3  Brev.  152,   li 

Tread,  446,  447. 
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3.  In  Receiving  Stolen  Goods, — the  indictment  against 
Francis  Morris,  the  receiver,  alleged  that  he  "feloniously 
did  receive  and  have  [the  stolen  things] ;  he  the  said 
Thomas  Morris  then  and  there  well  knowing  the  said  goods 
and  chattels  last  mentioned  to  have  been  feloniously  stolen, 
taken,  and  carried  away. ' '  Thereupon,  to  make  the  knowl- 
edge of  the  defendant  appear,  the  words  "the  said  Thomas 
Morris"  were  rejected  as  surplusage;  for  "the  indictment 
would  be  sensible  and  good  without  these  words," *^  while 
with  them  it  was  meaningless.    And,  more  largely, — 

4.  Meaningless  Words, — ^which  in  an  indictment  ob- 
struct the  sense,  may  be  rejected,  if  thereby  it  is  made  sen- 
sible.*=' 

II.     What  Surplusage  vitiates  the  Indictment. 

§  482.  1.  The  Doctrine— is,  that  unnecessary  matter,  of 
a  sort  or  so  averred  as  to  negative  the  offence  meant,**  or 


41.  Rex  V.  Morris,  1  Leach,  109. 
For  some  other  illustrations  of  this 
sort  of  thing,  see  Kennedy  v.  S., 
62  Ind.  136;  P.  v.  Monteith,  73  Cal. 
7,  14  P.  373;  Woodworth  v.  S.,  20 
Tex.  Ap.  375;  Mayo  v.  S.,  7  T.ex. 
Ap.   342. 

42.  Rex  V.  Redman,  1  Leach, 
477.     For  further  illustrations, 

In  Assault  and  Battery.  One  was 
charged  with  assaulting  Lucy  Ann 
Keach,  and  with  a  ferule  striking 
her  "divers  grevous  and  danger- 
ous blows  upon  the  head,  back, 
shoulders,  and  other  parts  of  the 
body  [of  her  the  said  Lucy  Ann 
Leach,  whereby  the  said  Lucy  Ann 
Leach  was  cruelly  beaten  and 
wounded,  and  other  wrongs  to  the 
said  Lucy  Ann  Leach  then  and 
there  did  and  committed]  to  her 
great  damage."  And  it  was  held 
that  the  words  here  enclosed  In 
brackets  might  be  rejected  as  sur- 
plusage, leaving  a  sufficient  aver- 
ment of  a  battery   on   Lucy   Ann 


Keach.  C.  v.  Randall,  4  Gray,  36. 
In  an  allegation  that  the  defendant, 
Alva  Hunt,  "in  and  upon  one  Ped- 
dy  Harvey  did  make  an  assault, 
and  her,  the  said  Peddy  Hunt,  then 
and  there  did  beat,  wound,  and  ill- 
treat,  with  an  intent,  her  the  said 
Peddy  Harvey,  etc.,  to  ravish;'' 
the  clause  "and  her  the  said  Peddy 
Hunt  then  and  there,"  etc.,  was  re- 
jected as  surplusage.  C.  v.  Hunt, 
4  Pick.  252. 

In  Larceny, — where  the  owner- 
ship of  the  things  stolen  was  laid 
in  Richard  Gaines,  then  it  was  re- 
cited to  be  in  Robert  Gaines,  the 
latter  was  held  to  be  surplusage; 
because,  "if  that  member  of  the 
sentence  in  the  indictment  were 
stricken  out,  it  would  appear  yet 
very  manifest  that  the  bank-bills 
are  laid  to  be  the  property  of  Rich- 
ard Gaines."  Greeson  v.  S.,  5 
How.   (Miss.)  33,  42. 

43.  Ante,  §  465  (2) ;  S.  v.  Dowd, 
95  Mo.  163,  8  S.  W.  7. 
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otherwise  to  show  the  prosecution  not  maintainable,  can- 
not be  rejected  as  surplusage.**     Thus, — 

2.  In  Embezzlement  and  Larceny, — where  at  the  trial 
the  embezzlement  count  failed  because  the  offence  as  proved 
was  larceny,  and  a  count  following  for  larceny  stated  it  to 
have  been  committed  "in  manner  and  form  aforesaid,"  it 
was  held  that  these  quoted  words  could  not  be  rejected,  so 
there  could  be  no  conviction.*^ 

§483.  1.  To  avoid  a  Variance, — not  always  can  sur- 
plusage be  rejected, — a  question  for  the  next  chapter. 
Thus,— 

2.  For  Receiving  Stolen  Goods,^he  indictment  need 
not  state  the  name  of  the  thief;  *^^  but  if  it  does,  the  evi- 
dence must  correspond  with  the  allegation.*®    So, — 


44.  "If  a  man  by  the  allegation 
of  a  thing  not  necessary,  shows 
that  he  had  no  cause  of  action,  this, 
though  surplusage,  shall  hurt;  as, 
in  assize,  if  the  plaintiff  makes  a 
title,  which  he  need  not,  and  the 
title  is  not  good,  the  whole  shall 
abate."  Com.  Dig.  Pleader,  C.  29. 
And, 

Reciting  Statute.  A  like  doc- 
trine applies  to  misrecitals  of  stat- 
utes. Gould  PI.  c.  3,  §  171;  2  Hale 
P.  C.  172;  2  Hawk.  P.  C.  c.  25,  § 
100-102;  Anonymous,  4  Co.  48  a, 
Butler  V.  S.,  3  McCord,  383.  Hale, 
ut  sup.,  states  the  doctrine,  on,  a 
question  to  which  the  authorities 
seem  not  quite  harmonious,  thus: 
"If  a  general  statute  be  recited  in 
an  indictment,  and  be  misrecited 
in  a  point  material,  and  conclude 
contra  formam  statuti  praedicti,  it 
is  fatal,  and  the  indictment  shall 
be  quashed;  but  it  3G«ms  that  if  it 
conclude  generally,  contra  formam 
statuti  in  hujusmodi  casu  edit,  et 
provis,  it  is  good,  for  the  court 
takes  notice  of  the  true  statute, 
and  will  reject  the  misrecital  as 
surplusage."     See  also  post,  §  608; 


C.  V.  Unknown,  6  Gray,  489.  As  to 
reciting  a  private  statute,  see  Stat. 
Crimes,  §§  396-401.  And  see,  in 
further  confirmatiou  of  the  text, 
ante,  §§  403-405;  S.  v.  Beasom,  40 
N.  H.  367;  Dukes  v:  S.,  11  Ind. 
557,   71  Am.   D.   370. 

45.  Rex  V.  Murray,  1  Moody, 
276,  5  Car.  &  P.  145.  The  point 
in  'the  text  appears  only  in  the  lat- 
ter report.  And  see  Reg.  v.  Wool- 
ley,  4  Cor.  C.  C.  251. 

45a.  S.  V.  Wright,  2  Penn.  (Del.) 
298,  45  A.  395;  Anderson  v.  S.,  38 
Fla.  3,  20  So.  765. 

46.  C.  V.  King,  9  Gush.  284;  Rex 
V.  Woolford,  1  Moody  &  R.  384. 
Semon  v.  S.,  158  Ind.  55,  62  N.  E. 
625;  contra,  P.  v.  Clausen,  120  Cal. 
381,  52  P.  658;  Wright  v.  S.  {Tox. 
1898),  45  S.  W.  1016. 

Wrong  Name.  There  are  vari^ 
ous  other  cases  wherein,  though 
the  name  of  a  person  connected 
with  the  offense  need  not  be  al- 
leged, yet  if  it  is,  proof  and  aver- 
ment must  correspond.  S.  v.  John- 
ston, 6  Jones,  N.  C.  485;  S.  v. 
Weeks,  30  Me.  182;  John  v.  S.,  24 
Miss.  569. 
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§  484.  1.  Disturbing  Meeting. — If  it  is  charged  that 
the  defendant  did  certain  things  enumerated,  to  the  dis- 
turbance of  a  public  meeting,  enough  of  them  to  constitute 
an  offence  must  be  proved;  it  will  not  suffice  to  show,  in- 
stead, other  acts  of  disturbance  which  would  have  been  ade- 
quate had  they  been  alleged.* '^    And — 

2.  Liquor-Selling— ("or,"  "and"):— Where  the  offence^ 
was  the  selling  of  "spirituous  or  intoxicating  liquors"  with- 
out license,  and  the  allegation  was  that  the  defendant  thus 
sold  "spirituous  and  intoxicating  liquors,"  it  was  held  that 
the  liquors  sold  must  have  been  both,  to  satisfy  the  indict- 
ment, though  the  statute  required  only  that  they  should 
be  either.*® 

47.     Stratton  v.   S.,   13   Ark.  688.  48.     C.  v.  Livermore,  4  Gray,  18. 

Compare  with  Hull  v.  S.,  120  Ind.      See  also  Jackson  v.  S.,  4  Ind.  560,-: 
153,  22  N.  E.  117.  Iseley  v.  S.,  8  Blackf.  403. 


CHAPTER  XXXIV. 

VARIANCE. 

§§         484a.  Introduction. 

485-487.    Avoided  By  rejecting  Surplus  Allegation. 
488-488e.  How  where  it  is  not  rejected. 

Compare — with  last  chapter,  and  places  referred  to  under  title  Variance 
In  index. 

§  484  a.  1.  Surplusage — often  blends  with  variance, — 
sometHng  whereof  we  saw  at  the  end  of  the  last  chapter. 
And— 

2.  Evidence. — In  part,  variance  pertains  to  the  evi- 
dence; but,  concerning  also  the  allegation,  its  elucidation 
here  is  necessary. 

3.  Defined. — The  variance  may  be  either  between  two 
parts  of  the  pleadings  in  the  same  cause,*®  or  between  the 
allegation  and  the  proof.^"  In  the  former  sense,  it  rarely 
comes  into  notice  in  the  criminal  law.  In  the  latter,  it  is 
any  such  partial  lack  of  harmony  between  an  essential  aver- 
ment, or  a  non-essential  one  in  a  form  precluding  its  rejec- 
tion, and  the  evidence,  as  renders  the  proof  inadequate.^^ 

4.  How  Chapter  divided. — ^We  shall  consider,  I.  The 
Avoiding  of  "Variance  by  rejecting  a  Surplus  Allegation; 
II.  How  where  the  Allegation  is  not  rejected. 

I.    The  Avoiding  of  Variance  by  rejecting  a  Surplus 

Allegation. 
§  485.     1.    Variance  is  avoided — if,  in  the  particular  in- 
stance, the  whole  larger  allegation  wherein  it  occurs  may 
be  rejected  as  surplusage.^^    But — 

49.  Gould  PI.  269;  Reeve  v.  Lee,  Ev..,  §  63.  This  definition  may  not 
6  Wis. '80;  Clavert  v.  S.,  8  Tex.  be  absolutely  incorrect,  but  it 
Ap.  538.  See  Tidwell  v.  S.,  70  makes  almost  every  defect  in 
Ala.   33.  proof     a     variance;      contrary,     it 

50.  Stephen  PI.  85.  seems  to  me,  to  common  usage  in 

51.  Greenleaf    defines    it    as    "a  legal    language!      S.    v.    Crean,    43 
disagreement   between    the    allega-  Mont.   47,   114   P.   603;    Agar  v.    S. 
tion  and  the  proof,  in  some  matter  (Ind.  1911),  94  N.  E.  819. 
which,  in  point  of  law,  is  essential  52.     Reg.   v.   Jennings,,  Dears.    & 
to  the  charge  or  claim."  1  Greenl.  B.  447,  7  Cox  C.  C.  397;  S.  v.  Brown, 
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2.  Limit.— If  a  necessary  allegation  is  made  unnecessa- 
rily minute  in  description,  the  proof  must  satisfy  the  de- 
scriptive as  well  as  main  part,  since  the  one  is  essential  to 
the  identity  of  the  other.®^    Thus, — 

§486.  1.  A  needless  Adjective, — prefixed  to  an  essen- 
tial noun,  being  descriptive  of  what  cannot  be  rejected,  must ' 
be  proved  also ;  ^*  as,  if  the  indictment  is  for  malicious  mis- 
chief to  "white-oak"  trees,^^  or  for  larceny  of  a  horse  de- 
scribed by  its  sex  or  color  ^«  or  brand,  ^'^  these  particulars  of 
the  things,  wholly  unnecessary  to  be  stated,  must  be  proved, 
or  the  variance  will  be  fatal.^*    So, — 

2.  Day  in  Libel. — ^An  indictment  for  libel  need  only  al- 
lege a  day  of  publication,  and  the  proof  may  be  either  of 
the  same  or  any  other  day;  yet  if  it  adds  the  date  of  the 
newspaper  containing  it,  such  date  must  be  proved  as  laid."' 
So,— 


8  Humph.  89;  Gate  v.  S.,  1  Eng. 
B40;  Peter  v.  S.,  5  Humph.  436; 
Hull  V.  S.,  120  Ind.  153,  22  N.  E. 
117.  See  S.  v.  Scurry,  3  Rich.  68; 
S.  V.  Noah  (N.  D.  1910),  124'  N.  "W. 
1121. 

53.  Warrington  v.  S.,  1  Tex.  Ap. 
168,  173 ;.U.  S.  v.  Keen,  1  McLean, 
429;  S.  V.  Jackson,  30  Me.  29;  U. 
S.  V.  Brown,  3  McLean,  233;  U.  S. 
V.  Howard,  3  Sumner,  12;  S.  v. 
Noble,  15  Me.  476;  Dick  v.  S.,  30 
Miss.  631;  IT.  S.  v.  Howard,  3  Sum- 
ner, 12,  15;  Hill  V.  S.,  41  Tex.  253; 

C.  V.  Garland,  3  Met.  Ky.  478;  Mcr 
Laurine  v.  S.,  28  Tex.  Ap.  530,  13 
S.  W.  992;  C.  v.  Stone,  152  Mass. 
498,  25  N.  E.  967;  Case  v.  S.,  12 
Tex.  Ap.  228;  S.  v.  Sherburne,  59 
N.  H.  99;  G.  v.  Luscomb,  130  Mass. 
42.  And  see  S.  v.  Smith,  31  Mo. 
120;  Rex  v.  Ford,  4  Nev.  &  M.  451; 
Rex.  V.  Schoole,  Peake,  112;  C.  v. 
Magowan,  1  Met.  Ky.  368,  71  Am. 

D.  480;  P.  V.  Marion,  28  Mich.  255; 
Graves  v.   S.,   9  Ala.   447;    Rex  v. 

1  C.  P.— 26. 


Lee,  1  Leach,  416;  Rex  v.  Cape- 
well,  5  Car.  &  P.  549;  Rex  v.  Owen, 
1  Moody,  118;  Dudney  v.  S.,  22 
Ark.  251;  Tucker  v.  S.  (Tex.  Or. 
Ap.  1910),  128  S.  W.  617;  Robinson 
V.  S.,  60  Tex.  Cr.  Ap.  592,  132  S. 
W.   944. 

54.  Berrien  v.  S.,  83  Ga.  381,  9 
S.  E.  609;  Gray  v.  S.,  11  Tex.  Ap. 
411;  S.  V.  McDonald,  10  Mont.  21, 
24  Am.  St.  25,  24  P.  628. 

55.  C.   V.   Butcher,   4   Grat.    544. 

56.  Turner  v.  S.,  3  Heisk.  452. 
And  see  Conway  v.  S.,  4  Ind.  94; 
Barclay  v.  S,.  55  Ga.  179. 

57.  Rangel  v.  S.,  1  Tex.  Ap.  461. 

58.  To  the  like  effect,  see  Rex 
V.  St.  Weonard's,  6  Car.  &  P.  582. 
Such  a  variance  is  cured  by  stat- 
ute In  Ohio.  Goodall  v.  S.,  22  Ohio 
St.   203. 

59.  C.  V.  Varney,  10  Cush.  402. 
For  a  like  principle,  see  Rex  v. 
Hucks,  1  Stark.  521.  And  see  S.  v. 
Blanchard,  74  Iowa,  628,  38  N.  W. 
519. 
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3.  Money  and  Bank-notes — in  larceny  or  any  other  of- 
fence relating  thereto,  do  not  ordinarily  require  any  very 
particular  description;  *">  yet  if  the  allegation  is  made  need- 
lessly minute,  as,  that  they  were  of  the  ' '  lawful, "  or  of  the 
"current"  money  of  the  United  States,  the  proofs  must 
•cover  this  superfluous  part  with  the  rest.^^    Again, — 

4.  Termini  —  (Way — Post-Route). — Though  an  indict- 
ment for  the  non-repair  of  a  way  need  not  state  its  termini, 
if  it  does  they  must  be  proved  as  laid.*'^  And  it  is  the  same 
of  the  termini  of  a  post-route  over  which  was  to  be  carried 
a  letter  alleged  to  have  been  stolen  by  the  defendant.'^^  So, — 

5.  Recorded. — If  needlessly  the  mortgage,  in  an  indict- 
ment for  forging  it,  is  described  as  "recorded,"  this  iden- 
tifying part  must  be  covered  by  the  proofs.""* 

§  487.  The  Limit — of  this  doctrine  already  appears ;  ^^ 
namely,  that  if  the  entire  averment  wherein  occurs  the  de- 
scriptive matter  is  surplusage,  all  may  be  rejected,  so  no 
harm  comes  from  the  variance.®" 

II.    How  where  the  Allegation  is  not  rejected. 

§488.  1.  The  Doctrine — is,  that  when  all  surplusage 
has  been  rejected,  the  minuteness  of  the  required  harmony 

60.  Lewis  V.  S.,  113  Ind.  59,  14  64.  S.  v.  Clark,  3  Fost.  N.  H. 
14'  N.  E.  892;  Blount  v.  S.,  76  Ga.  429.  For  other  illustrations  of  tlie 
17;  Edwards  v.  S.,  49  Ala.  334.  same  principle,  see  P.  v.   Coon,  45 

61.  Coffelt  V.  S.,  27  Tex.  Ap.  Gal.  672;  S.  v.  Lytle,  64  N.  C.  255; 
608,  11  Am.  St.  205,  11  S.  W.  639;  Clark  v.  C,  16  B.  Monr.  206;  Wertz 
Gerard  v.  S.,  10  Tex.  Ap.  690;  Wil-  v.  S.,  42  Ind.  161;  Rex  v.  Leefe,  2 
liams  V.  P.,  101  111.  382;  Statum  Camp.  134;  Rex  v.  Sutton,  4'  M.  & 
V.  S.,  9  Tex.  Ap.  273;  Childers  v.  S.  532.  Proof  of  forging  a  note  un- 
S.,  16  Tex.  Ap.  524;  Taylor  v.  S.,  der  seal  will  not  sustain  an  allega- 
130  Ind.  66,  29  N.  E.  415;  Com.  v.  tion  of  forging  one  not  under  seal. 
Howe,   132   Mass.   250.  Hart  v.  S.,  20  Ohio,  49. 

62.  Rex  V.  St.  Weonard's,  6  Car.  65.    Ante,   §   485. 

&  P.  582;  Rex  v.  Great  Canfleld,  6  66.     S.  v.  Copp,  15  N.  H.  212;  Gil 

Esp.  136;     S.    V.    Northumberland,  lespie  v.  S.,  6  Humph,  164;   Rex  v. 

46  N.  H.  156.     And  see  Harrow  v.  May,  1  Doug.  193,  1  T.  R.  237,  note. 

S.,   1  Greene    (Iowa),   439;    post,   §  and   see   S.   v.   Bailey,   11  Fost.   N. 

574.  H.  521;   Nelson  v.  S.,  86  Neb.  856» 

63.  XJ.  S.  V.  Foye,  1  Curt.  C.  C.  126  N.  W.  518. 
364. 
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between  proof  and  averment  will  depend  on  the  particular 
form  of  the  allegation,  and  the  law  of  the  individual  offence 
or  topic,  viewed  in  combination.  The  result,  therefore,  is 
no  one  rule,  but  varying  rules.    The  leading  ones  are — 

2.  Descriptive  Matter — must  always  be  proved  as  laid.^'' 
We  have  just  seen  some  illustrations  of  this.®*    Thus, — 

3.  The  Name — of  a  person,  corporation,  or  firm  must  be 
proved  as  laid;  any  material  variation  being  fatal.®^  But 
the  question  of  the  name  is  more  particularly  considered  in 
a  future  chapter.''" 

4.  Tenor. — If  the  indictment  professes  to  set  out  a  writ- 
ing by  its  tenor, ■'■^  whether  in  the  particular  case  this  exact- 
ness of  averment  is  necessary  or  not,  the  proof  must  conform 
thereto  with  almost  the  minutest  precision.''^    Yet  this  rule 


67.  Pickens  v.  S.,  6  Ohio,  274, 
278;  Rex  v.  Plestow,  1  Camp.  494; 
C.  V.  Hearsey,  1  Mass.  143;  S.  v. 
Hadley,  54  N.  H.  224;  Rex  v.  Tan- 
ner, 1  Esp.  304;  C.  v.  Davidson,  1 
Cush.  33;  C.  v.  McLaughlin,  105 
Mass.  460;  C.  v.  Booth,  6  Rand, 
669;  Rex  v.  Cooke,  7  Car.  &  P.  559; 
Rex  V.  Leech,  2  Man.  &  R.  119; 
Rex  V.  Hawkins,  Peake,  8;  Rex  v. 
Eden,  1  Esp.  97;  C.  v.  Hickman,  2 
Va.  Cas.  323;  S.  v.  Groves,  Bushee, 
402;  Smith  v.  P.,  1  Par.  Cr.  317; 
Williams  v.  S.,  7  Humph.  47; 
Groves  v.  S.,  6  Blackf.  489;  Her- 
riman  v.  S.,  6  Blackf.  449;  U.  v. 
Lakeman,  2  Mason,  229;  Tucker  v. 
S.,  16  Ala.  670;  Rohb  v.  S.,  52  Ind. 
216;  C.  V.  Dole,  2  Allen,  165;  Lind- 
say V.  S.,  19  Ala.  560;  Carter  v.  S., 
53  Ga.  326;   Reg.  v.  Roe,  11  Cox  C. 

C.  554.     Compare  S.  v.  Couper,  32 
Ore.  212,  49  P.  959. 

68.  Ante,   §   486. 

69.  Post,  §§  562,  572;  Martin  v. 
S.,  16  Tex.  240;  Thompson  v.  S., 
48"  Ala.  165;  Dawson  v.  S.,  33  Tex. 
491;   Hess  v.  S.,  5  Ohio,  5,  22  Am. 

D.  767;    C.  v.  Pope,  12  Cush.  272; 


C.  V.  Hull,  97  Mass.  570;  Zellers 
V.  S.,  7  Ind.  659;  Rex  v.  Gregory,  8 
Q.  B.  508;  Durham  v.  ?.,  4  Scam. 
172,  39  Am.  D.  407;  Mathews  v.  S., 
33  Tex.  102;  C.  v.  Terry,  114  Mass. 
263;  Rex  v.  Lookup,  cited  1  T.  R. 
240;  Reg.  v.  Carter,  6  Mod.  168; 
Davenport  v.  S.,  38  Ga.  184; 
Vaughan  v.  C,  2  Va.  Cas.  273;  Mil- 
lion v.  P.,  6  Bradw.  537;  Penrod  v 
P.,  89  111.  150;  Clark  v.  S.,  29  Tex. 
Ap.  357,  16  S.  W.  187.  See  S.  v. 
Wolff,  46  Mo.  584;  Sullivan  v.  P., 
6  Colo.  Ap.  458,  41  P.  840;  Lewis  v. 
S.,  90  Ga.  95,  15  S.  B.  697;  Little  v. 
P.,  157  111.  153,  42  N.  E.  389;  S.  v. 
Taylor,  15  Kan.  420;  Gandy  v.  S., 
27  Neb.  707,  43  N.  W.  747,  44  N.  W. 
108;  Irwin  v.  S.,  117  Ga.  722,  45  S. 
B.   59. 

70.  Post,   §   669   et  seq. 

71.  Post,  §  559. 

72.  Post,  §  562;  TJ.  S.  v.  Mason, 
12  Blatch.  497;  Cross  v.  P.,  47  111. 
152,  95  Am.  D.  474;  Sharley  v.  S., 
54  Ind.  168;  S.  v.  Street,  Taylor, 
158,  1  Am.  D.  589;  C.  v.  Adams,  7 
Met.  50;  Buckland  v.  C,  8  Leigh, 
732;   S.  V.  Jay,  5  Vroom,  368;   Rex 
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does  not  necessarily  require  identity  of  spelling;  as  where. 
in  forgery,  the  word  ''shipped"  in  the  indictment  was 
"shiped"  in  the  instrument  produced,  the  variance  was 
immaterial.''*  So  the  omission  or  redundant  insertion  of  the 
word  "to,"  where  the  sense  is  in  no  degree  varied,  is  not 
fatal.^* 

5.  Sex,  Color,  etc.,  of  Animal — Not  only  as  already 
shown,'^^  but  in  other  circumstances,  proof  and  allegation 
must  correspond  as  to  the  sex,  the  color,  the  name,  etc.,  of 
an  animal  mentioned  in  the  indictment.''®  There  are  some 
nice  questions  connected  with  this  topic,  but  such  details 
as  are  deemed  specially  important  are  considered  in  other 
connections.'^'' 

§  488  a.  Time, — alleged  in  a  form  descriptive,  must  be 
proved,  like  any  other  descriptive  matter,  as  laid.''®  But 
as  explained  in  a  previous  chapter,''^  the  indictment,  avoid- 


V.  Austin,  2  Bast  P.  C.  602;  S.  v. 
Dourden,  2  Dev.  443;  Zellers  v.  S., 
7  Ind.  659;  Rex  v.  Watts,  6  Moore, 
442,  3  Brod.  &  B,  197;  S.  v.  Bar- 
rett, 8  Iowa,  536;  Butler  v.  S.,  22 
Ala.  43;  V.  S.  v.  Hinman,  Bald. 
292;  Shirley  v.  S.,  1  Or.  269;  C.  v. 
Ray,  3  Gray,  441;  S.  v.  Caffey,  2 
Murph.  320;  Rex  v.  Dunn,  2  East 
P.  C.  976;  C.  V.  Stevens,  1  Mass. 
203,  204';  Ex  parte  Rogers,  10  Tex. 
Ap.  655,  38  Am.  R.  654;  Murphy  v. 
S.,  6  Tex.  Ap.  554.  And  see  Web- 
ster V.  P.,  92  N.  Y.  422;  Baker  v. 
S.,  14  Tex.  Ap.  332,  338;  Bishop  v. 
S.  (Miss.  1910),  52  So.  21;  see  S. 
V.  Sharpless,  212  Mo.  176,  202,  111 
S.  W.  69;  S.  V.  Carragin,  210  Mo. 
351,  109  S.  W.  553  and  Johnson  v. 
P.,  36  Colo.  445,  84  P.  819. 

73.  P.  V.  Cummings,  57  Cal.  88. 

74.  P.  V.  Phillips,  70  Cal.  61,  11 
P.  493. 

75.  Ante,  §  486  (1). 

76.  Jordt  V.  S.,  31  Tex.  571,  98 
Am.  D.  550;  Reg.  v.  Strange,  1  Cox 


C.  C.  58;  S.  V.  Royster,  65  N.  C. 
539;  Gihbs  v.  S.,  34  Tex.  134;  P.  v. 
Soto,  49  Cal.  67;  S.  v.  Turner,  66 
N.  C.  618;  Baldwin  v.  P.,  1  Scam. 
304;  Wiley  v.  S.,  3  Coldw.  362; 
Banks  v.  S.,  28  Tex.  644;  S.  v. 
Dunnavant,  3  Brev.  9,  5  Am.  D. 
530;  Gholston  v.  S.,  33  Tex.  342; 
Shubrick  v.  S.,  2  S.  C.  21;  Berrien 
V.  S.,  83  Ga.  381,  9  S.  E.  609;  Ghol- 
ston V.   S.,   33   Tex.  342. 

77.  And  see,  among  other 
places,  Stat.  Crimes,  §§  245-248, 
440-443,   1112. 

78.  Ante,  §  486   (2). 

79.-  Ante,  §  386  et  seq.,  and  S. 
V.  Ferris,  81  Conn.  97,  70  A.  587; 
Gripe  v.  S.,  4  Ga.  Ap.  832,  62  S. 
B.  567;  S.  v.  Daniels,  122  (La.  261), 
47  So.  599;  Bryant  v.  S.,  97  Ga. 
103,  25  S.  B.  450;  S.  v.  Gill,  63  Kan. 
382,  65  P.  682;  Shipp  v.  Com.,  101 
Ky.  518,  41  S.  W.  856,  19  Ky.  L. 
634;  S.  V.  Bates,  182  Mo.  70,  81 
S.  W.  408;  S.  V.  Rogers,  31  Mont. 
1,  77  P.  293. 
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ing  the  descriptive  form,  need  only  charge  the  wrongful 
acts  as  done  on  any  specified  day,  or  day  and  hour,  from 
which  the  criminal  liability  will  appear;  ^°  and  there  is  no 
variance  though  the  proven  time  is  any  other,  if  disclosing 
the  same  consequence.  An  instance  wherein  this  conse- 
quence is  not  disclosed,  occurs  when  the  proof  shows  the 
defendants'  wrongful  act  to  have  transpired  subsequently 
to  the  finding  of  the  indictment.®^  And  the  like  rules  would 
seem  also  to  be  applicable  to  all  other  averments  of  time, 
and  the  proofs  sustaining  them,  when  in  a  form  not  descrip- 
tive.®^ Here  the  allegation  is  not  surplusage,  but  the  proof 
is  required  to  establish  only  the — 

§488b.  1.  Substance  of  the  Issue. — With  the  excep- 
tions thus  pointed  out,  the  doctrine  seems  to  be  almost  uni- 
versal that  it  suffices,  and  encounters  no  variance,  to  prove 
only  the  substance  of  the  issue.    Thus, — 

2.  Value. — ^Where  the  punishment  is  greater  or  less  ac- 
cording as  the  value  of  a  thing  is  above  or  below  a  partic- 
ular sum,  the  indictment  must  show  to  which  class  the 
case  belongs;  ®^  and  the  common  method  is  to  charge  its 
value  to  be  so  many  dollars.®*  But,  in  proof,  the  exact  sum 
thus  set  down  need  not  appear;  any  value  calling  for  the 
same  punishment  as  the  value  in  the  indictment  being  ade- 
quate.®®   But — 

80.  And    see    Haggett    v.  C,  3  toward  it,  and  in  reason  the  rule 
Met.  457;  Hopkins  v.  C,  3  Met.  460;  would   seem  to  be  without  bound. 
Hutchinson  v.  C,  4  Met.  359;   P.  v.  83.     Ante,  §  77  et  seq. 
Vaughn     (Cal.    Ap.    1910),   111   P.  84.     Post,  §§  540,  541;  Vol.111,  §§ 
620.  713-715;    Stat.  Crimes,   §§   427,  444, 

81.  Arcia  v.  S.,  28  Tex.  Ap.  198,  445,  457,  '945,  949. 

12  S.  W.  599.  85.     Williams  v.  P.,  24  N.  Y.  405; 

82.  Keator  v.  P.,  32  Mich.  484;  Du  Bois  v.  S.,  50  Ala.  139;  S.  v. 
Rex  V.  Coppard,  3  Car.  &  P.  59,  Andrews,  28  Mo.  17;  C.  v.  MoKen- 
Moody  &  M.  118;  Logan  v.  S.,  24  ney,  9  Gray,  114';  "Webb  v.  S.,  52 
Ala.  182;  S.  v.  Davidson,  12  Vt.  Ala.  422;  C.  v.  Lawless,  103  Mass. 
300;  Purcell  v.  Macnamara,  9  425;  S.  v.  Harris,  64  N.  C.  127; 
East,  157;  S.  v.  Greene  (Utah,  S.  v.  Smith,  75  N.  C.  141;  C.  v. 
1911),  115  P.  181.  I  do  not  deem  Garland,  3  Met.  Ky.  478;  Mason  v. 
that  in  mere  authority  these  cases  P.,  2  Colo.  373;  P.  v.  Herrick,  13 
quite  establish  the  universality  of  Wend.  87;  Moore  v.  S.,  20  Tex.  Ap. 
the  rule,  yet  they  tend  distinctly  233;  C.  v.  Gallagher,  126  Mass.  54; 
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3.  Ownership, — except  as  statutes  have  varied  the  un- 
written rule,*"  must  be  proved  as  laid;  ^'^  because  it  identi- 
fies the  offence,  distinguishing  it  from  all  other  instances. 
Hence,  even  though  needlessly  alleged,  proof  of  it  appears 
to  be  necessary,**  yet  as  to  this  the  authorities  are  not 
quite  agreed. 

4.  Number, — when  descriptive,  must  be  proved  as  laid.** 
But  a  charge  of  stealing,  for  example,  so  many  of  an  article 
mentioned,  may  be  sustained  by  proof  of  a  less  number.®* 
And  an  assault  with  intent  to  rob  a  person  of  two  things 
is  such  also  with  intent  to  rob  him  of  either  one,  and  it 
may  be  so  proved.*^  Yet  a  sale  to  two  is  not  such  to  one.®^ 
For  the  assault  is  a  several  tort,  and  the  sale  is  a  joint  con- 
tract. 

5.  Weight — ^is  like  number;  thus,  a  charge  of  receiving 
"one  pound  of  iron"  was  sustained  by  proof  of  "a  cast- 
iron  top  of  an  iron  box. ' '  ®^ 

§  488  c.  1.  In  Other  Cases, — like  the  foregoing,  the  evi- 
dence establishing  the  substance  of  the  issue  will  vary  with 
the  special  form  of  the  allegation  and  with  the  offence ;  as, — 

2.  In  Homicide  and  Other  Assaults, — to  be  more  partic- 
ularly explained  in  the  second  volume,**  there  must  be  a 

S.   V.   Hessian,   58  Iowa,   68,   12   N.  §    483     (2);     Mulrooney    v.    S.,    26 

W.    77;    Contra,    Reg.    v.    Jones,    1  .Ohio  St.  326,  329;   Motley  v.  S.,  46 

Cox  C.  C.  105.  Miss.  501.    Contra,  U.  S.  v.  Howard, 

86.  .S.  V.  Myers,  82  Mo.  558,  52  3  Sumner,  12;  P.  v.  Clark,  106 
Am.  R.  389;  S.  v.  Nelson,  101  Mo.  Cal.  32,  39  P.  53;  Johnson  v.  S.,  IIJ 
477,  14   S.  W.  718.  Ala.  66,  20  So.  590. 

87.  Post,  §§  571,  582;  McGary  89.  P.  v.  Coon,  45  Cal.  672;  S. 
V.  P.,  45  N.  Y.  153;  Graham  v.  S.,  v.  Handy,  20  Me.  81.  And  see  C. 
40  Ala.  659;  S.  v.  Godet,  7  Ire.  210;  v.    Lavery,    101    Mass.    207. 

P.   V.   Hughes,   41    Cal.   234;    Jones  90.     P.    v.    Wiley,    3    Hill,    N.    Y. 

V.   C,   17  Grat.   563;    Reg.  v.  Dent,  194.     And  see  S.  v.  Nipper,  95  N. 

2  Cox  C.  C.  354;   Hensley  v.  C,  1  C.  653. 

Bush.  11,  89  Am.  D.  604;    Phereby  91.     Phillips   v.    S.,    36    Ark.    282. 

V.  S.,  16  Ala.  774;    S.  v.  McMillan,  92.     S.    v.    Miller,    93    N.    C.    511, 

68  N.  C.  440;  Unger  v.  S.,  42  Miss.  53  Am.  R.  469. 

642;     S.    V.    Taylor,    15    Kan.    420;  93.     S.  v.  Horan,  Phillips,  N.   C. 

Bailey  v.  S.,  20  Tex.  Ap.  68;   P.  v.  571. 

Frank,  1  Idaho,  n.  s.  200.  94.    Vol.  m,    §    65,    512    et    seq. 

88.  Rose  V.  S.,  1  Tex.  Ap.  400;  And  see  Rodgers  v.  S.,  50  Ala.  102; 
John  V.  S.,  24  Miss.  569.     See  ante,  Witt  v.   S.,   6   Coldw.   5;    Guedel   v. 
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not  easily  defined  harmony  of  a  general  sort  between  the 
allegations  and  proofs  of  the  act,  but  it  need  not  be  minnte. 
For  example,  it  has  been  held  that  a  charge  of  assault ' '  with 
a  weapon,  to  wit,  a  gun"  is  not  sustained  by  evidence  of 
an  assault  with  the  hand."^  But  where  the  instrument 
proved  is  of  the  same  nature  with  that  alleged,^" — as,  where 
a  homicide  is  charged  to  have  been  committed  with  a  piece 
of  iron,  and  the  evidence  is  that  it  was  with  a  piece  of 
plank,^" — there  is  no  variance.^* 

3.  In  Perjury, — to  be  likewise  more  particularly  ex- 
plained in  the  second  volume,"**  it  is  a  fatal  variance  to 
charge  the  false  swearing  as  of  the  wrong  term  of  the  court,^ 
or  in  a  controversy  between  wrong  parties,'  however  un- 
necessary such  minuteness  of  allegation  may  be.  But  in 
other  respects,  rules  prevail  like  that  just  stated  in  assault. 
Again, — 

§  488  d.  1.  Legal  Effect. — As  already  explained,''  where 
a  thing  is  alleged  according  to  its  legal  effect,  it  is  no  vari- 
ance to  prove  it  according  to  its  outward  form.    Thus, — 

2.  By  Agent. — ^A  charge  of  misdemeanor,  as  committed 
by  the  defendant,  is  sustained  by  proof  that  he  did  it  by 
agent.*    So, — 

p.,  43  111.  226;  S.  v.  Lautenschlager,  Fost.  &  F.  98;  Taylor  v.  S.,  48  Ala. 

22  Minn.  514;   Real  v.  P.,  42  N.  Y.  157;    Rex  v.   Taylor,  1  Camp.  404; 

270;    Nelson  v.   S.,   1   Tex.  Ap.   41.  Rex  v.  Solomon,  Ryan  &  Moody,  N. 

95.  Walker  v.   S.,   73   Ala.   17.  P.  252;   Rex  v.  Roper,  1  Stark.  518, 

96.  S.  V.  Gould,  90  N.  C.  658.  6    M.    &    S.     327;    Rex    v.    Powell, 

97.  S.  V.  Weddlngton,  103  N.  C.  Ryan  &  Moody,  N.  P.  101;  Rex  v. 
364,   9   S.  E.   377.  Windus,    1    Camp.    406,    note;    Rex 

98.  S.  V.  Phillips,  104  N.  C.  786,  v.  Dudman,  7  D.  &  R.  324,  4  B. 
10  S.  E.  463;  Douglass  v.  S.,  26  &  C.  850;  Rex  v.  Israel,  3  D.  &  R. 
Tex.  Ap.  109,  8  Am.  St.  459,.  9  S.  234;  Rex  v.Grindall,  2  Car.  &  P. 
W.  489;  Hull  v.  S.,  79  Ala.  32;  P.  563;  S.  v.  Horvell,  4  Jones,  N.  C.  55. 
V.  Guidice,  73  Cal.  226,  13  P.  44;  1.  S.  v.  Lewis,  93  N.  C.  581.  See 
Long  V.   S.,   23   Neb.   33,   36  N.  W.  C.  v.  Soper,  133  Mass.  393. 

310;   S.  V.  Sovern,  229  Mo.  580,  125  2.     S.  v.  Green,  100  N.  C.  547,  6 

S.  W.  769.  S.  E.   402. 

99.  Vol.ni,  §§  910,  911,  913,  and  3.     Ante,    §    332. 

other    places;    S.    v.    Alexander,    2  4.     C.  v.  Park,  1  Gray,  553;    Kit- 

Dev.    470;     Reg.    v.   Southwood,    1      trell  v.  S.,  89  Miss.  666,  42  So.  609. 
Fost.    &    F.    36;    Reg.    v.    Smith,    1 


408  New  Ceiminal,  Peocedxjee.  §  488e 

3.  In  Forgery, — on  an  averment  that  the  whole  instru- 
ment is  forged,  proof  of  the  forgery  of  any  material  part 
suffices.^    And  as  general  doctrine, — 

§  488  e.  1.  Words  differing.— An  allegation  of  a  thing 
is  one  form  of  words  is  sustained  by  proof  in  another  form, 
if  the  same  in  substance  and  legal  effect,®  unless  the  mat- 
ter is  descriptive.''    Thus, — 

2.  Way. — ^In  a  State  where  a  town  way  is  a  public  one, 
proof  of  obstructing  it  sustains  a  charge  of  obstructing  "a 
common  highway  and  public  street;"*  but  not  so  does 
proof  of  obstructing  a  private  way.® 

3.  A  Forgery, — charged  as  committed  to  defraud  a 
bank,  is  supported  by  proof  of  a  forged  order  on  the  cash- 
ier; for  a  fraud  on  him  is  such  on  the  bank.^"    So, — 

4.  In  Burglary — ("Steal" — "Rob"). — An  averment,  in 
breaking  and  entering,  of  an  intent  to  "steal"  is  made  good 
by  evidence  of  an  intent  to  ' '  rob ; ' '  because  robbery  includes 
larceny.  ^^ 

5.  C.  V.  Butterick,  100  Mass.  v.  Burroughs,  1  Par.  Cr.  211;  S.  v. 
12,  18.  Hays,   78   Mo.   600;    Roberts  v.   P., 

6.  Rex  V.  Rowley,  Ryan  &  9  Colo.  458,  13  P.  630;  S.  v.  Chll- 
Moody,  N.  P.  299,  302;   Rex  v.  Mc-  ders   (Or.),  49  P.  801. 

Carther,  Peake,  155;  Rex  v.  Jones,  7.    Ante,    §§    488,    488a;    Rex   v. 

Peake,  37;   Edwards  v.  S.,  49  Ala.  Fitzpatrick,  Russ.  &  Ry.  512;   P.  v. 

334;    Hickey   v.     S.,     23    Ind.    21;  Jones,  5  Lans.  340. 

Oliver  v.  S.,  17  Ark.  508;  C.  v.  Fal-  8.     S.  v.  Beeman,  35  Me.  242. 

vey,  108  Mass.  304;   C.  v.  Bulman,  9.     S.  v.  Purify,  86  N.  C.  681. 

118  Mass.  466,  19  Am.   R.   469;    C.  10.     S.   v.   Jones,   1   McMul.   236, 

V.  Jeffries,  7  Allen,  548,  83  Am.  D.  36  Am.  D.  257. 

712;    S.   T.   Rowley,   Brayt.    76;    P.  11.     S.  v.  Cady,  Winst.  i.  197. 


(CHAPTER  XXXV. 

REPUGNANCY. 
See— ante,  §  387  (2);  post,  §§  572,  582,  773. 

§  489.  1.  Defined. — ^Repugnancy  is  two  inconsistent  al- 
legations in  one  pleading.  ^^    And — 

2.  Consequences. — Since  both  cannot  be  true,  if,  as  in 
tbe  ordinary  case,  the  pleading  discloses  nothing  to  show 
which  was  meant,^^  the  whole  will  be  as  though  neither 
existed;  leaving  the  averments  inadequate."     Thus, — 

§490.  1.  In  Forgery, — a  charge  that  the  defendant 
forged  a  bond  binding  one  to  another  is  repugnant,  there- 
fore void;  because  the  apparent  maker  is  not  bound  by  a 
forgery.^5  And  an  incompatibility  between  the  purport  and 
tenor  clauses  of  the  indictment  for  this  offence  will  render 
it  m.^^"    Or,— 

2.  In  Forcible  Entry, — if  it  is  alleged,  says  HawkinSj^** 
"that  the  defendant  disseised  J.  S.  of  lands,  wherein  it  ap- 
pears by  the  indictment  itself  that  he  had  no  freehold 
whereof  he  could  be  disseised;  or  that  the  defendant  en- 
tered peaceably  on  J.  S.  and  then  and  there  forcibly  dis- 
seised him;  or  that  he  disseised  him  of  land  then  being  and 
ever  since  continuing  to  be  his  freehold;  every  such  indict- 
ment is  void,  for  its  manifest  inconsistency  and  repug- 
nancy. ' '    But — 

12.  Gould  PI.  155;  Steph.  PI.  Use  of  word  "signed"  beforo  the 
377.  name  alleged  to  have  been  forged 

13.  S.  V.  Boss,  74  Ind.  80.  no   repugnant  as   signed  does   not 

14.  S.  V.  Hand,  1  Eng.  165;  2  import  verity  of  the  signature.  S. 
Hawk.  P.  C.  c.  25,  §  62;  1  Chit.  v.  Stringfellow,  126  La.  720,  52  So. 
Crim.   Law,   231;    Rex  v.   Gilchrist,  1002. 

2  Leach,  657,  660;  Henry  v.  S.,  33  15a.  Vol.lII,  §  416;  Rex  v.  Read- 
Ala.  389;  S.  V.  Judd,  221  Mo.  554,  ing,  2  Leach,  590;  Rex  v.  Gilchrist, 
120     S.    W.    780.  2  Leach,  657;  Roberts  v.  S.,  2  Tex. 

15.  Rex  V. ,  3  Mod.  104  s.  c  Ap.  4.     And  see  Waters  v.  S.,  30 

nom.  Rex  v.  Neck,  2  Show.  472,  2  Tex.   Ap.   284,   17    S.   W.   411. 

Hawk.  P.  C.  c.  25,  §  62.  See  S  v,  16.    2  Hawk.  P.  C.  c.  25,  §  62. 
Kube,  20  Wis.  217,  91  Am.  D.  390. 
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§  491.  1.  Rejecting  as  Surplusage. — ' '  Where, ' '  to  quote 
from  Chitty,"  "the  contradictory  or  repugnant  expressions 
do  not  enter  into  the  substance  of  the  offence,  and  the  in- 
dictment will  be  good  without  them,  they  may  be  rejected 
as  surplusage.i^  It  is  also  laid  down  that  where  the  repug- 
nant matter  is  inconsistent  with  any  preceding  averment, 
it  may  be  rejected  as  superfluous;  ^®  but  where  the  objec- 
tionable words  are  not  contradicted  by  anything  which 
goes  before,  but  are  merely  irreconcilable  with  some  sub- 
sequent allegation,  they  cannot  be  thus  rendered  neu- 
tral. "2" 

2.  Statutes, — in  some  of  the  States,  more  or  less  modify 
the  foregoing  doctrines.^^ 

§  492.  As  between  Counts. — The  repugnancy  of  this 
chapter  is  such  only  as  may  exist  in  a  count,  considered  by 
itself.  But  ordinarily  it  is  no  objection  that  the  counts 
are  repugnant  the  one  to  the  other.^^  And  still  it  may  not 
in  all  circumstances  be  proper  to  order  a  verdict  on  such 
counts,  in  a  form  to  create  repugnancy  in  that  for  which 
the  defendant  is  convicted.^^  This  matter  should  be  studied 
in  connection  with  the  entire  chapter  on  the  verdict,  fur- 
ther on.2* 

17.     1  Chit.  Grim.  Law,  231.  303b.     And   see   S.   v.   Beasom,    40 

18     S.  V.  Flint,   62  Mo.  393.      As  N.  H.  367. 

to   repugnant  matter,   and  surplus-  20.     Rex  v.  Stevens,  5  East,  244, 

age  in  general,  see  Rex  v.  Stevens,  254,  255. 

5   Bast,    244,   254,   and    1    Chit.   PI.  21.     S.    v.    Chamberlain,    89    Mo. 

(4th     Ed.)     196,     210,     211;     S.     v.  129,   1  S.  W.  145;    S.  v.  Stacy,  103 

Henson,  81  Mo.  384;   S.  v.  Pierson,  Mo.   11,  15   S.  W.   147. 

44  Aril.   265;    Reese  v.   S.,   90   Ala.  22.    Ante,  §  453;   S.  v.  Mallon,  75 

624,  8  So.  818;   Harrison  v.  S.,  144  Mo.    355. 

Ala.  20,  40  So.  568;  S.  v.  Furgerson,  23.     Boren  v.  S.,  23  Tex.  Ap.  28, 

162  Mo.  668,  675,  63  S.  W.  107;    S.  35,    4    S.   W.    463;    C.   v.   Fitchburg 

V.  Burbage,  51  S.  C.  284,  28  S.  E.  Rid.,  120  Mass.  372. 

937.  24'.     Post,    §    1000a   et   seq.;    and 

19.     Gilb.  C.  P.  131,  132;   Co.  Lit.  particularly    §    1015,    1015a. 


CHAPTER  XXXVI. 

NECESSITY  AS  AFFECTING  THE'  ALLEGATION. 

Consult — for  the  general  doctrine  of  necessity,  New  Crim.  Law,  I,  §§  53, 
54,  294,  346-355,  383b,  387,  753,  824,  842,  844,  861,  869,  870,  874,  1030-1036, 
1081,  note;   II,  §§   959,  960,  1083. 

§  493.  The  Doctrine  of  this  Chapter — is,  that  since  an 
act  compelled  by  necessityis  not  a  crime,^^  a  fortiori  a  form 
of  allegation  which  cannot  be  avoided  is  not  a  fault  in  plead- 
ing. So  that  the  indictment  may  depart  from  the  rule  re- 
quiring it  to  be  specific  whenever  such  departure  is  practi- 
cally inevitable.^''  Yet  the  necessity,  to  justify  this  course, 
must  either  be  manifest  from  the  nature  of  the  case  or  be 
alleged.    To  illustrate, — 

§  494.  1.  Nature  of  Offence. — Though  commonly  the  in- 
dictment must  specify  the  acts  which  constitute  the  crimi- 
nality of  the  particular  instance,^^-  we  have  a  few  offences 
composed  of  such  numerous  acts  as  render  this  impracti- 
cable, so  they  may  be  charged  by  general  words.^®    Thus, — 

2.  In  Common  Scold, — it  is  the  ordinary  form  to  allege 
that  the  defendant  is  "a  common  scold,"  not  descending 
into  particulars.^® 

3.  In  Barratry, — the  indictment  commonly  charges  the 
defendant  simply  with  being  "a  common  barrator,"  a  form 
sometimes  questioned  on  principle.^"    And — 

4.  Overseers  of  the  Poor,- — it  is  intimated,  may  be  in- 
dicted for  criminal  conduct  toward  several  paupers,  not  in- 
dividualized by  name.^^ 

25.  ivTew  Crim.  Law,  I,  §  346  et  29.  Vol.iII,  §§  199,  200.  And  see 
seq.                                                                C.   V.    Foley,    99    Mass.    497;    C.    v. 

26.  Ante,  §  319   (2);   S.  v.  Gray,      McNamara,    116    Mass.    340. 

29  Minn.  142,  12  N.  W.  455.  30.     Vol.  Ill,    §§    98,   99;    J'Anson 

27.  Ante,    §    325.  v.  Stuart,  1  T.  R.  748,  754;   Rex  v. 

28.  Rex  V.  Cooper,  2  Stra.  1246;       Mason,  2  T.  R.  581,  586. 

Rex  V.  Clayton,  2  Keb.  409.  And  see  31.     Rex  v.  "Wetherill,   Cald.  432, 

1  Chit.  Crim.  Law,  171.    S.  v.  Van      434. 
Wye,    136   Mo.    227,   37    S.   W.   938, 
( Publishing  scandals.,) 
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§495.  1.  Incidental  Thing  unknown. — Undoubtedly  a 
grand  jury  should  not  indict  a  man  unless  reasonably  in- 
formed of  his  guilt.  But  the  jurors  may  know  it  sufficiently, 
while  ignorant  of  an  identifying  circumstance,  such  as  or- 
dinarily ought  to  appear  in  allegation.  Then  they  may 
state  the  main  facts,  adding  that  this  circumstance  is  un- 
known to  them,  and  the  indictment  will  be  good.^^    Thus, — 

2.  Name  Unknown. — If  they  are  ignorant  of  an  identify- 
ing name,  the  allegation  may  be  in  this  form.^^    And — 

3.  Other  Circumstances  of  the  Offence, — if  unknown  to 
the  grand  jury,  may  be  dealt  with  in  the  same  way,  that  is, 
the  indictment,  instead  of  saying  what  they  are,  may  state 
that  they  are  to  them  unknown.^*    Again, — 

§496.  Obscenity  of  Record — Libel. — ^By  the  American 
doctrine  and  practice,  the  avoiding  of  obscene  allegations 
in  the  record,  breediug  corruption,  is  a  necessity  excusing 
the  setting  out  of  the  words  ^®  of  an  obscene  libel.  Such  a 
description  of  them  must  be  given  as  decency  permits,  and 
it  must  be  added  that  they  are  too  obscene  for  recital.*®  The 

32.  S.  V.  Gray,  29  Minn.  142,  12  of  evidence  of  better  description  of 
N.  W.  455;  P.  v.  Bogart,  36  Cal.  goods  in  larceny,  Clark  v.  S.  (Ala. 
245;   Kelley  V.  S.,  25  Ark.  392;    C.      1910),   52   So.   518. 

V.  Sawtelle,  11  Cush.  142;   Merwin  35.    Ante,  §  20   (2);   post,  §  561; 

V.  P.,  26  Mich.  298,  301,  12  Am.  R.  C.  v.  Wright,  1  Cush.  46;  P.  v.  Kauf- 

314;   Pickett  v.  P.,  8  Hun,  83,  84;  man,  12  N.  Y.  Or.  263,  43  N.  Y.  S. 

U.  S.  V.  Aurandt,    15    N.    M.    292,  1046;    Com.    v.    Holmes,    17    Mass. 

107  P.  1064.  336;    P.    v.    Glrardln,    1    Mich.    90; 

33.  Post,  §  546  et  seq.;  1  Chit.  Fuller  v.  P.,  92  111.  182;  S.  v.  Brown, 
Crim.  Law,  212;  Anonymous,  1  Dy.  27  Vt.  619;  Strohn  v.  160  111.  582, 
99a;  S.  v.  Bell,  65  N.  C.  313;  S.  60  111.  Ap.  128;  S.  v.  Van  Wye, 
V.  Wilson,  30  Conn.  500;  S.  v.  136  Mo.  227,  241,  37  S.  W.  938. 
Adams,  14  La.  Ann.  620;  Hamilton  36.  C.  v.  Tarbox,  1  Cush.  66; 
V.  P.,  24  Colo.  301,  51  P.  425.  C.  v.  Holmes,  17  Mass.  336;   P.  v. 

34'.    Post,  §  553;  S.  v.  Burke,  54  Girardin,  1  Mich.  90;   C.  v.  Sharp- 

N.   H.   92;    S.  v.  Parker,   65   N.   C.  less,  2  S.  &  R.  100;   McNair  v.  P., 

453;   S.  V.  Wood,  53  N.  H.  484;   S.  89  lU.  441;  TJ.  S.  v.  Clarke,  40  Fed. 

V.    MoAnulty,    26    Kan.    533;    Ter-  325;    S.  v.   Smith,  17  R.  I.  371,  22 

ritory  v.  Bell,  5  Mont.  562;   Cox  v.  A.  282;   Kinnaird  v.  Com.,  134  Ky. 

P.,  80  N.  Y.  500;   S.  v.  Ready,  44  575,  121  S.  W.  489. 
Kan.  697,  700,  26  P.  58.    Exclusion 
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English  courts  seem  not  inclined  to  accept  this  excuse.*'^ 
On  the  whole, — 

§  497.  1.  The  Necessity  which  will  Excuse  an  Allega- 
tion— need  not  be  absolute  and  physical.  ' '  In  many  cases, ' ' 
says  Coke,  "the  law  doth  allow  general  pleading,  for  avoid- 
ing of  prolixity  and  tediousness,  and  that  the  particulars 
shall  come  on  the  other  side."^*    So  that — 

2.  The  Rule, — approximately  accurate,  seems  to  be,  that 
in  the  absence  of  extreme  inconvenience  to  the  defendant, 
the  less  minute  form  may  be  adopted  whenever  otherwise 
the  indictment  will  be  of  confusing  length,  or  unreasonably 
difficult  to  be  constructed,  or  needlessly  offensive  to  mod- 
esty; or,  a  fortiori  in  the  more  absolute  sense,  impossible. 
But— 

§  498.  Vital  to  the  Charge. — No  excuse  of  this  kind  can 
justify  the  omission  of  an  essential  element  of  the  offence.** 

37.    Vol.  HI,   §   790.     As  to  defl-  38.    Co.  Lit.  303b. 

nition  of  obscene  words  under  stat-  -39.    C.  v.  Clancy,  7  Allen,  537; 

ute     punishing     use     of     Obscene  Walton  v.  S.,  12  Tex.  Ap.  117;  post, 

words  in  presence  of  female.     Tol-  §  547. 
combe  v.  S.    (Ga.  Ap.  1908),  62  S. 
E.  647. 


CHAPTER  XXXVII. 

AVERMENTS  NEEDLESS  AND  MERELY  FORMAL. 

Compare — with  epitomization  in  Dir.  &  F.,  §§  42-49;  also  with  post, 
§  647  et  seq. 

§  499.    1.    Formal  Averments,  in  their  Nature  useless, — 

are  sometimes  required  by  statutes.  The  rule  as  to  which 
is,  that  every  averment  explicitly  demanded  by  the  written 
law  must  be  made,  however  useless  in  itself,  or  the  indict- 
ment will  be  ill.*" 

2.  Common,  yet  not  required. — There  are  other  useless 
and  mere  formal  averments,  some  of  which  were  once  neces- 
sary but  have  long  ceased  to  be  so,  and  others  are  the  weeds 
which  negligent  professional  habit  has  caused  to  grow 
among  the  useful  plants. 

§  500.  In  other  Connections, — various  c&mmon  aver- 
ments of  both  classes  are  specifically  considered.  Some  of 
them  are,  "against  the  form  of  the  statute,"*^  "to  the 
damage"  of  the  party  and  "in  contempt  of  the  law,"^- 
"against  the  peace"  of  the  State,*^  "in  the  name"  of  the 
State,**  "to  the  common  nuisance."*^ 

§  501.  Not  Fear  of  God— Instigated  by  Devil.— 
formerly  the  style,  nor  at  the  present  day  is  it  quite  abol- 
ished, to  charge,  especially  in  treason  and  felony,  that  the 
defendant  did  it  "not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of 
the  devil."  Both  in  reason  and  by  all  authority,  these 
words  are  not  necessary.*"  Their  original  purpose  seems 
to  have  been  to  make  the  accusation  correspond  in  form  to 

40.  Thomas   v.    S.,    18    Tex.   Ap.  44.     Post,    §   652. 

213;    S.  V.  Schloss,  93  Mo.  361;    S.  45.     Vol.  Ill,   §§   862-864. 

V.    Clevenger,   25   Mo.   Ap.    655;    S.  46.     Dir.  &  F.,  §  44;  1  Chit.  Crim. 

V.  Clay,  100  Mo.  571,  13  S.  W.  827.  Law,  240;    S.  v.  Howard,  92  N.   C. 

41.  Post,   §§   602-607.  772.      Lord    Mansfield    says,    they 

42.  Post,  §  647;  Dir.  &  F.,  §  48.  "signify   nothing."     Rex   v.   Wood- 
43      Post,    §§    648-651.  fall,  20  How.  St.  Tr.  895,  901. 
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the  fact;  for,  as  Cotton  Mather  said,  speaking  of  Avhat  he 
and  others  of  his  time  believed:  "When  men  do  commit 
a  crime  for  v^hich  they  are  to  be  indicted,  they  are  usually 
moved  by  the  instigation  of  the  devil. ' ' "  Yet  even  in  this 
view,  they  never  could  have  been  required;  because,  in 
law,  no  "instigation"  to  crime  justifies  the  doer,**  so  that 
the  devil's  instigation  is  wholly  immaterial. 

§  502.    1.    With  Force  and  Arms-Clubs,  Knives,  Etc.— 

There  was  a  time  when  the  words  "with  force  and  arms," 
or  in  the  Latin  form  vi  et  armis,  were  necessary*^  "in  in- 
dictments," to  follow  Chitty's  exposition,^"  "for  offences 
which  amount  to  an  actual  disturbance  of  the  peace,  or 
consist  in  any  way  of  acts  of  violence;  ^^  but  it  seems  to  be 
the  better  opinion  that  they  were  never  necessary  where 
the  offence  consisted  of  a  cheat,  or  non-feasance,  or  a  mere 
consequential  injury. ' '  ^^  Thereupon  it  was  by  37  Hen.  8, 
c.  8,^^  enacted,  "that  the  words  vi  et  armis,  videlicet,  cum 
haculis,  cultellis,  arcubus,  et  sagittis,"  ^*  need  not  be  in- 
serted in  any  indictment  or  inquisition.^^  "Upon  the  con- 
struction of  this  statute,"  continues  our  author,  "there 
seem  to  have  been  entertained  very  great  doubts  whether 
the  whole  of  the  terms  were  intended  to  be  abolishd  in  all 
indictments,  or  whether  the  words  following  the  videlicet 
were  alone  excluded.  Many  indictments  for  trespass,  and 
other  wrongs  accompanied  with  violence,  have  been  deemed 

47.  Wonders     of    the     Invisible  C.  c.  25,  §  90;  Bac.  Abr.  Indictment, 
World  (Lond.  Fd.  of  1862),  p.  54.  G.  6;   Cro.  C.  C.  43. 

48.  New  Crim.  Law,  I,   §   628  et  52.     Rex  v.  Burks,  7  T.  R._4,  5; 
seq.  Spencer  v.  Huson,  1  Keb.  652;  Pop- 

49.  They  have  always  been  com-  ham,  206;  2  Hawk.  P.  C.  c.  25,  § 
mon  in  all  sorts  of  cases.  For  ex-  90;  Bac.  Abr.  Indictment,  G.  6. 
ample,  an  indictment  for  polygamy  53.  See  post,  §  648  and  note, 
charges  that,  the  defendant's  wife  54.  A  common  form  used  to  be, 
Sarah  being  alive,  he  did,  "with  as  in  Rex  v.  Giles,  7  How.  St.  Tr. 
force  and  arms,  feloniously  marry  1129,  1131,  "with  force  and  arms, 
and  take  as  his  wife  one  Jane."  that  is  to  say,  with  swords,  staves, 
Hayes  v.  P.,  5  Par.  Cr.  325.  and  knives." 

50.  1  Chit.  Crim.  Law,  240,  241.  55.     This  statute  did  not  extend 

51.  Hart's    Case,    Cro.   Jac.    472,  to  informations.     Rex  v.   Burks,   7 
473;   2  Hale  P.  C.  187;   2  Hawk.  P.  T.  R.  4',  at  p.  5. 
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insufficient  for  want  of  the  words  'with  force  and  arms;'  ^^ 
and,  on  the  other  hand,  the  court  has  frequently  refused  to 
quash  the  proceedings  where  they  have  been  omitted;  ^^ 
and  the  last  seems  to  be  the  better  opinion,  for  otherwise 
the  terms  of  the  statute  appear  to  be  destitute  of  meaning. 
It  seems  to  be  generally  agreed  that  where  there  are  any 
other  words  impljdng  force, — as,  in  an  indictment  for  a  res- 
cue, the  word  'rescued,' — the  omission  of  vi  et  armis  is 
sufficiently  supplied. ' '  ^*  Yet  practically  he  would  retain 
these  words  in  offences  of  constructive  or  actual  violence, 
or  affecting  the  public.^^  This  statute  is  common  law  with 
us;  ^°  and  after  some  doubts  it  is  settled,  both  in  England 
and  our  States,  that  none  of  these  words  are  ever  essential, 
— a  conclusion  somewhat  aided  with  us  by  statutes.^  ^ 

2.  In  Peace. — Sometimes  an  indictment  charges  that  the 
assaulted  or  murdered  person  was  "in  the  peace  of  God  and 
the  king"  or  State.    But  this  is  needless.*^ 

§503.  "Unlawfully,"— says  Chitty,^^  "frequently  used 
in  the  description  of  the  offence,  is  unnecessary  wherever 
the  crime  existed  at  common  law  and  is  manifestly  ille- 
gal. ' '  **    For  example,  it  is  not  required  in  the  indictment 

56.  Rex  V.  Mariot,  2  Lev.  221;  1  2557,  2558  et  al.  And  see  1  Saund. 
Sid.  140;  Anonymous,  1  Bulst.  205;       (Wms.  Ed.)  10  note,  81  note. 

Rex  V.  Gakes,  1  Keb.  101;  Rex  v.  60.    Post,  §  648,  note. 

Singer,  2  Keb.  154.  61.     Dir.  &  F.,  §  43;  S.  v.  Harris, 

57.  Rex  V.  Sterling,  1  Lev.  125,  106  N.  C.  682,  11  S.  E.  377;  S.  v. 
126;  Rex  v.  Cramlington,  2  Bulst.  Hanley,  47  Vt.  290;  S.  v.  Pratt,  54 
208;  Rex  v.  Burridge,  3  P.  Wms.  Vt.  484;  S.  v.  Duncan,  6  Ire.  236; 
439,  464,  498.  Taylor  v.  S.,  6  Humph.  285;    S.  v. 

58.  Cramlington's  Case,  Cro.  Elliott,  7  Blackf.  280;  S.  v.  Temple, 
Jac.  345;  s.  c.  nom.  Rex  v.  Cram-  3  Fairf.  214;  Rice  v.  S.,  3  Heisk. 
lington,  2  Bulst.  208;  Rex  v.  Bur-  215,  221;  C.  v.  Scannel,  11  Cush. 
ridge,  3  P.  Wms.  439,  464;  2  Hawk.  547. 

P.  C.  c.  25,  §  90,  note  16;  Bac.  Abr.  62.     VolJII,  §§  57,  504;  Dir.  &  F., 

Indictment,  G.  6;    S.  v.  Hanley,  47  §  47;  Heydon's  Case,  4  Co.  41a;  S. 

Vt.  290.  V.  Howard,  92  N.  C.  772;  S.  v.  Son- 

59.  Holmes's  Case,  Cro.  Car.  nier,  38  La.  Ann.  962.  See  S.  v. 
376,  378;    2  Hawk.  P.  C.  c.  25,   §  Denkins,  24  La.  Ann.  29. 

90;    Bac.    Abr.    Indictment,    G.    6;  63.    1  Chit.  Crim.  Law,  241. 

Burn  Just.  Indictment,  IX.     As  to  64.    2  Hawk.  P.  C.  c.  25,   §   96; 

the    words  "force  and  arms,"  etc.,  Bac.  Abr.  Indictment,  G.  1;  Cro.  C. 

see  Rex  v.  Wilkes,    4    Bur.    2527,  C.  38. 
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for  riot.®^  "But  if  a  statute,  in  describing  the  offence 
which  it  creates,  uses  the  word,  the  indictment  founded  on 
the  act  will  be  bad  if  it  be  omitted;  ^*  and  it  is  in  general 
best  to  resort  to  it,  especially  as  it  precludes  all  legal  cause 
of  excuse  for  the  crime. ' '  *'' 

§504.  "Knowingly,"  or  "Well  Knowing," — he  contin- 
ues, "will  supply  the  place  of  a  positive  averment  that 
the  defendant  knew  the  facts  subsequently  stated.*^  It  is 
absolutely  necessary  to  constitute  guilt,  as  in  indictments 
for  uttering  forged  tokens,  or  other  attempts  to  defraud, 
or  for  receiving  stolen  goods,  and  offences  of  a  similar  de- 
scription; but  if  notice  or  knowledge  be  unnecessarily 
stated,  the  allegation  may  be  rejected  as  surplusage. ' '  ^^ 


65.  2  Rol.  Abr.  82;  2  Hawk.  P. 
C.  c.  25,  §  96;  Bac.  Abr.  Indictment, 
G.  1;  Cro.  C.  C.  43,  or  murder.  P. 
V.  St.  Clair,  244  111.  444,  91  N.  E. 
573. 

66.  2  Hawk.  P.  C,  c.  25,  §  96; 
Bac.  Abr.  Indictment,  G.  1;  Cro. 
C.  C.  43.  Sed  quaere,  see  2  Mar- 
shall, 362.  P.  V.  Glass,  158  Cal. 
650,  112  P.  281.  And  see  Capps  v. 
S.,  4  Iowa,  502;  post,  §  522.  Contra, 


Moss  V.  Com.,  138  Ky.  404.  128  S. 
W.  296. 

67.  See  Rex  v.  Burnett,  4  M.  & 
S.  272,  274. 

68.  Rex  V.  Lawley,  2  Stra.  904; 
Com.  Dig.  Indictment,  G.  6.  See 
Rex  V.  Rusbworth,  Russ.  &  Ry. 
317,  1  Stark.  396.  Compare  with 
post,   §§   556    (3) -558. 

69.  Williamson  v.  Allison,  2 
East,  446,  452. 
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CHAPTEE  XXXVIII. 

THE  SUBSTANTIAL.  REQUIREMENTS  OP  THE  INDICTMENT. 

§§  505.    Introduction. 

506-  516a.  Further  of  Elements  of  Accusation. 
517-631.    Information  to   Defendant   how   to   defend. 
532-  537.    To  Court  as  to  Course  of  Trial. 
638-542.    To  Court  as  to  Sentence. 
543,  544.    In  Bar  of  Second  Prosecution. 

Consult — for  a  general  view  and  epltomization  of  this  subject,  the 
chapter  beginning  ante,  §  318.  And  read  the  next  two  chapters  In  connec- 
tion with  this  one. 

§  505.  1.  In  Preceding  Chapters,'— is  brought  to  view 
much  pertaining  to  the  substantial  part  of  the  indictment; 
as,  that  it  must  state  the  county  or  district  of  the  offence/" 
— ^must  allege  every  fact  whereon  depends  the  punishment 
to  be  inflicted,''^ — ^must  satisfy  the  forms  of  the  law,''^ — 
cover  all  constitutional  guaranties/^ — be  in  terms  which 
will  render  practically  available  to  the  defendant  every 
right.^*  Not  even  necessity  can  override  these  require- 
ments.'^^ And  in  a  chapter  not  far  back,  are  stated  the 
larger  doctrines  out  of  which  those  of  this  chapter  pro- 
ceed.'^® 

2.  How  Chapter  divided. — We  shall  here  consider,  I. 
Further  of  the  Elements  of  the  Accusation;  II.  Setting  down 
what  will  enable  the  Defendant  to  make  Defence ;  III.  What 
will  direct  the  Court  in  Ordering  the  Course  of  Trial ;  IV. 
What  will  guide  it  in  the  Sentence;  V.  Help  to  plead  the 
Proceeding  in  Bar  of  Another. 


70. 

Ante,  §  45  et  seq. 

73. 

Ante, 

§  95  et  seq. 

71. 

Ante,  §  77  et  seq. 

Clark  V. 

74. 

Ante, 

§  113  et  seq. 

S.,  59 

Fla.  9,  15,  52  So. 

518. 

75. 

Ante, 

§  493  et  seq. 

72. 

Ante,  §  89  et  seq. 

76. 

Ante, 

§  323-335. 
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I.    Further  of  the  Elements  of  the  Accusation. 

§  506.  The  Doctrine  of  Certainty, — already  considerably 
explained,^'^  is  the  leading  one  in  this  connection.  There 
are  many  reasons  for  it,  helpful  toward  a  comprehension 
of  its  degree  and  forms;  as,  to  quote  from  De  Grey,  C.  J., 
that  the  defendant  may  know  for  what  crime  he  is  "  to  an- 
swer; that  the  jury  may  appear  to  be  warranted  in  their 
conclusion  of  'guilty'  or  'not  guilty'  upon  the  premises  de- 
livered to  them;  and  that  the  court  may  see  such  a  definite 
crime  that  they  may  apply  the  punishment  which  the  law 
prescribes."^*  To  which  Lord  Kenyon  adds,  "that  pos- 
terity might  know  what  law  is  to  be  derived  from  the  rec- 
ord." ^^ 

§  507.  1.  Another  Collection  of  Reasons  —  is  by 
Starkie*"  given  from  the  old  books;  thus,  "to  identify  the 
charge"  on  which  the  grand  jury  proceeded,  so  that  the 
trial  shall  be  for  the  offence  meant;  *^  to  protect  the  ac- 
cused from  a  second  prosecution  for  the  "same  offence;"  *^ 
' '  to  warrant  the  court  in  granting  or  refusing  any  particu- 
lar right  or  indulgence  which  the  defendant  claims  as  inci- 
dent to  the  nature  of  the  case;"  ^^  "to  enable  the  defendant 
to  prepare  for  his  defence  ®*  in  particular  cases,  and  to 
plead  in  all;"*^  to  give  him  the  means  of  submitting,  by 
demurrer,  the  question  of  his  guilt  to  the  court;  ^^  to  guide 
the  court  in  the  punishment.*'^    But — ■ 

2.  The  Modern  Reasons — are,  in  the  main,  those  of  the 
next  four  sub-titles  of  this  chapter. 

77.  Ante,  §§  323-328.  The  rigor- 
ous and  technical  methods  of  con- 
struction of  indictments  are  yield- 
ing rapidly  to  the  more  enlightened 
views  of  the  modern  judges.  U. 
S.  V.  Clark,  37  Fed.  107;  Cochran 
V.  U.  S.,  157  U.  S.  290,  15  S.  Ct. 
628;  TJ.  S.  v.  Barber,  157  Fed.  889, 
891. 

78.  Rex  V.  Home,  Cowp.  672, 
682,  683. 

79.  Rex  V.  Holland,  5  T.  R.  607, 
623. 


68. 

X    OLaii 

S.,     V^lilU. 

x-i.    ^. 

iiu.   Jiiu.;- 

81. 

Staunf. 

181. 

82. 

Staunf. 

181. 

83. 

Staunf. 

181. 

84. 

Rex  V. 

Holland; 

,  5  T. 

R.  607, 

623; 

Foster,  194. 

85. 

3  Inst. 

41. 

86. 

Rex  V. 

Home, 

Cowp 

.  672. 

87. 

lb.;  Rex  v.  Holland, 

5  T.  R. 

607, 

623. 
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§  508.  Methods  of  Allegation  to  promote  Certainty:  »*— 
Direct,  not  Argumentative. — It  being  the  function  of  the 
indictment  to  state  facts,®®  not  reasons,  the  expression 
should  be  clear,  distinct,  direct,  and  not  argumentative.*" 
Thus,  it  is  inadequate  to  say  that  the  defendant  has  "taken 
upon  himself"  to  do  a  thing;  the  averment  should  be  that 
he  did  it.  For,  it  is  said,  "one  may  take  upon  himself  to 
do  an  act  in  futuro,  or  one  which  he  may  be  actually  unable 
to  perform."  ^^    And — 

§509.  1.  All  the  Facts — which  constitute  the  crime 
should  be  given,  "without  inconsistency  or  repugnancy,"  ®^ 
but  not  necessarily  more."^    Thus, — 

2.  Person  Injured. — If  the  thing  is  more  highly  penal 
when  done  to  a  person  of  a  particular  class  than  to  others, 
an  indictment  not  specifying  the  class  will  justify  only  the 
lower  punishment.®*    But — 

3.  The  Words  of  the  Indictment, — except  a  few  techni- 
cal terms,®*  and  those  of  a  statute  if  drawn  thereon,®**  will 

88.  Read,  as  introductory  here-  S.  v.  Keerl,  29  Mont.  508,  75  P. 
to,  ante,   §   323-328.  362,  101  Am.   St.  579. 

89.  Ante,  §  329.  91.     S.   v.    Perry,    2    Bailey,     17. 

90.  Ante,  §  325;   Rex  v.  KnigM,  See  post,   §§   555-557. 

1  Salk.  375;   Rex  v.  Gibbs,  8  Mod.  92.     Rex  v.  Stevens,  5  East,  244. 

58;    Reg.    v.    Daniel    (Holt),    346;  259;    ante,   §    325     (3);     Ex    parte 

Anonymous,    Comb.    303;     Rex     v.  Avdalas,    10    Cal.   Ap.    507,    102    P- 

Tucker,     1    Ld.    Raym.    1;     C.     v.  674;    P.  v.  Bradbury,  155  Cal.  808, 

Dudley,  6  Leigh,  613;   Glenn  v.  S.,  103   P.   215;    U.   S.   v.   Barber,    157 

158  Ala.  44,  48  So.  505;   Harkness  Fed.    889;    Smythe   v.    S.,    2    Okla. 

V.   S.,   95   Miss.   506,    48     So.    294.  Cr.    App.    286,    101    P.    611;    S.    v. 

Some     illuistrations      are      "being  Weyland,    126    Mo.    App.    723,    105 

illegal     and     unwarranted"     is     a  S.  W.  660. 

mere  conclusion.     S.  v.  Trueblood,  93.    Ante,  §  331;   S.  v.  Ballard,  2 

25  Ind.  Ap.  437,  67  N.  E.  975;  so  is  Murph.  186. 

"forged  and  counterfeited  and  pro-  94.    S.  v.  Fielding,  32    Me.    585. 

cured  to  be  counterfeited."     Com.  See  ante,  §§  77  et  seq.;  Johnson  v. 

V.   Williams,   13   Bush.    (Ky.)    267;  S.,  58  Tex.  Cr.  Ap.  442,  126  S.  W. 

but  see  as  to  use  of  word  "forge."  597. 

S.  V.  Greenwood,  76  Minn.  211,  78  95.     Ante,    §    335,    1    Chit.    Crim. 

N.  W.  1042,  77  Am.   St.   632;    "did  Law,  172. 

kill  and  murder"  is  a  conclusion.  96.    Post,  §  612  et  seq. 
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suffice  if  used  in  their  ordinary  and  non-professional  im- 
port."^ 

§510.  1.  Not  Ambiguous. — Distinctly  equivocal  ex- 
pressions will  be  inadequate.®*    But — 

2.  For  a  Milder  Ambiguity,— the  rule  is,  says  Chitty, 
"that  where  a  matter  is  capable  of  different  meanings,  that 
will  be  taken  by  the  court  which  will  support  the  proceed- 
ings, not  that  which  would  defeat  them."  And  the  lan- 
guage is  properly  to  be  construed  "in  that  sense  in  which 
the  party  framing  the  charge  must  be  understood  to  have 
used  it,  if  he  intended  his  accusation  to  be  consistent."®' 
Such  is  the  rule  for  all  writings;  namely,  the  court  leans  to 
the  interpretation  which  will  make  them  effectual,  avoiding 
what  would  render  them  nuU.^ 

§  511.  1.  An  Inartificial  Structure — ^will  not  cause  to  be 
inadequate  an  indictment  which  fulfils  the  substantial  re- 
quirements of  the  law.^    Thus, — 

2.  The  Order  of  Averments — which  usage  has  made 
familiar  should  practically  be  chosen  for  convenience,  but 
a  different  order  is  not  therefore  bad.^    And — 

3.  Nice  Objections, — ^where  the  sense  is  clear,  will  be 
disregarded.*    As — 

4.  An  Ungrammatical  Expression, — in  describing  the  of- 
fence,^ wiU  not  be  fatal,  if  what  is  meant  is  duly  distinct 
and  obvious.®    In  line  wherewith, — 

97.  C.  V.  Wentz,  1  Ashm.  269;  208,  215;  U.  S.  v.  Barber,  157  Fed. 
Rex  V.  Stevens,  5  East,  244;   P.  v.      889. 

Llttlefleld,    5    Cal.    355;    Ex   parte  3.    S.  v.  Dlvoll,  44  N.  H.  140. 

Pierce,   155   Fed.    663;    Heatley  v.  4.    1    Chit.    Crim.    Law,    173. 

Ter.,  15  Okl.  72,  78  P.  79.  5.    Ante,  §  354'. 

98.  Ante,  §  325;  Shaffer  v.  S.,-  6.  Rex  v.  Dale,  1  Moody,  5,  13 
82  Ind.  221.  Price   172;    Jackson  v.   S.,   88   Ga. 

99.  1  Chit.  Crim.  Law,  231,  re-  784,  15  S.  E.  677;  P.  v.  Krueger 
f erring  to  an  exposition  by  Lord  (111.  1908),  86  N.  B.  617;  S.  v. 
Ellenborough,  C.  J.,  in  Rex  v.  Pennell,  56  Iowa,  29,  31,  8  N.  W. 
Stevens,  5  East,  244,  257.  68;    S.  v.  Bloor,  20  Mont.   574,   52 

1.  Stat.  Crimes,  §§  82,  98;  P.  611;  P.  v.  Hagen,  139  Cal.  115, 
Bishop  Con.  §§  391-396.  72   P.    836,    837    (error   in   tense.) 

2.  Morgan  v.  S.,  13  Sm.  &  M.  Use  of  plural  for  singular  and  vice 
242;    Thompson   v.   P.,   3   Par.   Cr.  versa.    Jackson  v.  S.,  88  Ga.  784,  15 
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§512.  Aforesaid— Same— There— Until.— We  have  al- 
ready seen  what  is  the  rule  as  to  the  antecedent.^  Chitty^ 
says :  ' '  The  word  '  aforesaid, '  in  general,  refers  to  the  last 
antecedent,  but  not  so  invariably  as  the  word  '  same, '  which 
is  more  explicit.^  And  matter  stated  in  a  parenthesis  saves 
the  rule  of  grammar  that  the  words  'said'  and  'aforesaid' 
refer  to  the  last  antecedent.  And  it  is  not  necessary  to  re- 
peat the  nominative  case  to  all  the  allegations  in  one  contin- 
Tiing  sentence.""  Now,  here  is  a  blending  of  the  sunset 
with  the  sunrise;  for  example,  the  leaning  of  the  court  to 
the  interpretation  which  renders  the  allegations  effectuaP^ 
governs  these  words  in  modern  times.'^  One  form  thereof 
is  that  "until"  may  be  taken  as  exclusive  or  inclusive  of 
the  day  to  which  it  is  applied,  according  to  the  context  and 
subject-matter.^^  Still,  consistently  with  this  rule,  when 
two  felonies  have  been  set  out,  it  was  adjudged  inadequate 
to  refer  to  one  of  them  simply  by  the  words  "the  felony 
aforesaid.""     Again, — 

§  513.  1.  Matter  of  Defense, — to  repeat  what  has  gone 
before,^^  need  not  be  stated  in  the  indictment,  which  is  re- 
quired to  show  only  a  prima  facie  case ;  the  defendant  must 
bring  it  forward  for  himself.^*'  Thus, — 

2.    Against  a  Married  Woman, — the  indictment  need  not 

S.  E.  677;   S.  v.  Parks,  61  N.  J.  L.  14.     Rex  v.  Graham,  1  Leach,  87. 

438,  39  A.  1023;   see  as  to  clerical  And    see   further    on   this    sort   of 

elrrors.      Stallworth     v.     S.      (Ala.  questions,  S.  v.   Clark,  3  Ind.  451; 

1908),  46   So.  518;    Strobhar  v.  S.,  S.  v.  Leach,  27  Vt.  317;   Brown  v. 

55  Fla.  167,  47  So.  4  S.,  28  Tex.  Ap.  379,  13  S.  W.  150; 

7.  Ante.  §  355.  ante,  §§  348-358. 

8.  1    Chit.    Grim.    Law,    173.  15.    Ante,   §   325    (2),   326. 

9.  Woodford  v.  Ashley,  11  East,  16.  1.  Chit.  Crim.  Law,  231a; 
5Qg    5i3_  Rex  v.   Baxter,   5   T.   R.   83,   84,   2 

Leach,  578,  580;    Packer   v.  P.,    26 
Colo.   306,   57    P.  1087;    DarreU  t. 


10.    Cook's  Case,  4  Harg.  St.  Tr. 
737,  747,  13  How.  St.  Tr.  311,  331. 


_.,  80  Ind.  566;  S.  v.  Corcoran,  73 

11.  Ante.    §    510    (2).  y^    4^4    5q  ^    ^^jp_  compare  S.  v. 

12.  Ante,  §  355;  Wright  v.  Rex,  Snyder,  182  Mo.  462,  82  S.  W.  12; 
3  Nev.  &  M.  892.  p.   v.   Wessel,   98   Cal.   352,   33   P. 

13.  Rex  V.  Stevens,  5  East,  244,  216;    S.  v.  Nlers,  87  Iowa,  723,  54 
1  Smith,  437.  N.  W.  1076. 
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aver  that  she  was  not  "under  coercion  from  her  husband.^'' 
And— 

3.  For  Disobeying  a  Magistrate's  Order,— there  need 
not  be  an  allegation  that  it  was  not  revoked,  or  that  no 
higher  offence  was  committed.^®    So, — 

4.  Contempt  of  Tithing-man.— For  the  old  Mas- 
sachusetts offence  of  refusing  to  answer  a  tithing-man  on 
the  Lord's  Day,  it  was  not  necessary  to  charge  that  he  was 
sworn  into  his  office,  or  that  he  had  a  wand  or  badge  of  of- 
fice, or  that  he  was  known  to  the  defendant  to  be  a  tithing- 
man."    Also, — 

5.  Exceptions  in  a  Statute, — other  than  that  creating 
the  offence,  need  not  be  alleged  in  the  indictment;  this  is 
matter  for  the  defendant ;  2°  as, — 

6.  Against  a  Receiver — of  stolen  goods,  it  need  not  be 
averred  that  the  thief  has  not  been  convicted.^^    But — 

§  513  a.  A  Negative  which  is  an  Affirmative  Element — 
in  the  offence  must  appear  in  allegation.^^  This,  for  ex- 
ample, often  occurs  in  indictments  on  statutes.^*    Again, — 

§  514.  1.  Fact,  not  Law. — Once  more  to  repeat,  we  do 
not  blame  an  accused  person  for  the  law,  but  for  his  con- 

17.  S.  V.  Nelson,  29  Me.  329.  22.     1  Stark.   Grim.  PI.    (2d  Ed.) 

18.  Rex  V.  Higgins,  2  East,  5,  19,  190;  Rex  v.  Liverpool,  3  East,  86; 
20.  S.  V.  Northfield,  13  Vt.  565;   P.  v. 

19.  C.  y.  Caldwell,  14  Mass.  330.  Curtis,  95  Mich.  212,  54  N.  W.  767; 

20.  Rex  V.  Pemberton,  2  Bur.  S.  v.  Barrett,  172  Ind.  169,  87  N.  B. 
1035,  1036,  1  W.  Bl.  230;  Rex  v.  7;  Smythe  v.  S.,  2  Okla.  Cr.  Ap. 
Baxter,  supra,  at  p.  580  of  Leach;  286,  101  P.  611. 

U.   S.  V.  Demarchi,   5   Blatch.   84;  23.    S.  v.  Bullard,  72  N.  C.  445; 

Fitch   V.    P.,    45    Colo.   298,   100   P.  Bassett  v.  S.,  41  Ind.  303;  Hinckley 

1132;    tr.   S.    V.    Stone,    135,    392;  v.  Penobscot,  42  Me.  89;  post,  §  637; 

Richardson  v.   S.,   77  Ark.   321,   91  Stat.  Crimes,  §§  382,  605,  606,  798, 

S.  W.  758;  Ferrell  v.  S.,  45  Fla.  26,  835,    1042-1044;     S.     v.     Eisen,     53 

34  So.  220;  Kitchens  v.  S.,  116  Ga.  Oreg.    287,    100    P.    257;    Sofleld   v. 

847,  43  S.  E.  256;   Seale  v.  S.,  121  S.,   61   Neb.   600,   85    N.  W.     840; 

Ga.    741,    49     S.    E.    740;     S.    v.  Parker    v.    Ter.,    9    Okla.    109,    59 

Knowles,  90  Md.  646,  45  A.  877,  49  P.  9;  S.  v.  Gallagher,  20  R.  I.  266, 

L.  R.  A.  695;  P.  v.  Allen,  122  Mich.  38  A.  655;    S.  v.  Bouknlght,,  55  S. 

123,  80  N.  W.  991.  C.   353,   33    S.   E.    451,   74   Am.   St. 

21.  Rex  V.  Baxter,  supra,  at  p.  751. 
579  of  Leach. 
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duct,  wMch  is  fact.  Hence  the  indictment  charges  fact, 
and  is  properly  silent  as  to  the  law,  which  the  court  and 
defendant  are  presumed  to  know.**    Even, — 

2.  Mingled  Fact  and  Law. — Practically  the  pleader 
should  select  language  applicable  only  to  fact,  thus  dis- 
tinguishing it  from  the  law;  so  that  the  one  will  be  laid  un- 
mingled  before  the  tribunal,  and  the  judge  will  supply  the 
other  from  his  own  knowledge.  But  the  infirmities  of  our 
language  prevent  the  doing  of  this  perfectly.  It  is  the  ideal 
standard,  to  which  he  should  make  the  indictment  con- 
form as  nearly  as  he  can.    To  illustrate, — 

3.  "Sale"  of  Liquor — (Price). — ^Under  a  statute  mak- 
ing punishable  the  unlicensed  "sale"  of  intoxicants,  it  may 
be  a  question  whether  "sale"  or  "sold,"  the  exact  statutory 
word,  necessary  therefore  to  be  employed  in  the  indict- 
ment,^^ will  sufficiently  state  the  act,  or  whether  the  things 
done  constituting  the  sale  must  be  specified.  Thereupon 
it  was  in  Indiana  held  that  the  price  must  be  stated;  be- 
cause "price  is  an  essential  element  in  the  idea  of  a  sale." 
It  was  observed  that  a  "sale"  is  a  "conclusion  from  the 
facts,"  and  "it  is  inverting  the  order  of  pleadiag  to  allege 
conclusions,  and  leave  the  facts  to  inference."*®  Another 
view  is  that  a  sale  is  a  simple  transaction  of  fact,  not 
specially  complicated  with  law;  so  that  in  the  greater  num- 
ber of  our  States  an  averment  of  the  "sale,"  not  adding  the 
price,  suflSces.*''    But — 

4.  The  Difficulty — which  this  instance  illustrates,  per- 
haps more  embarrasses  the  pleader  than  any  other  in  cases 
wherein  adjudication  is  silent.  He  must  employ  the  words 
which  the  language  supplies.     And  it  was  not  made  by 

24.  Ante,  §§  329-334;  P.  v.  Aro,  see,  among  many  cases,  Clare  v. 
6  Cal.  207,  Am.  D.  503;  S.  v.  Fields,  S.,  5  Iowa,  509;  Wrocklege  v.  S., 
Mart.  &  Yerg.  137.  1   Iowa,   167;    S.   v.   Hornbeak,   15 

25.  Post,  §  612.  Mo.    478;    S.   v.    Arbogast,    24    Mo. 

26.  Divine  v.  S.,  4  Ind.  240;  363;  C.  v.  Leonard,  8  Met.  530;  C. 
Snyder  v.  S.,  5  Ind.  194;  S.  t.  t.  Odlin,  23  Pick.  275;  C.  v.. 
Miles,  4  Ind.  577;  Hubbard  v.  S.,  Hatcher,  6  Grat.  667;  S.  v.  Mooty, 
11  Ind.  554.  3  Hill,   S.   C.   187;    Zarresseller  v. 

27.  Stat.   Crimes,   §   1040.     And  P.,  17  111.  101. 
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lawyers  for  distinguishing  fact  from  law.  Nor  is  it  possi- 
ble for  the  best  pleader  to  know  in  every  instance  in  ad- 
vance, whether  or  not  an  unknown  judge  will  accept  a 
given  word  or  phrase  as  sufficiently  indicating  fact,  in  dis- 
tinction from  law.    Again, — 

§  515.  1.  A  Conclusion  of  Law,  ^-resulting  from  the 
facts,  is  law,  not  fact;  so  it  need  not  be  averred.^*    Thus, — 

2.  Common  Utterer.— If  a  statute  declares  that  one  who 
passes  counterfeit  money  in  a  certain  way  "shall  be  deemed 
a  common  utterer"  an  indictment  thereon  need  not,  after 
setting  out  the  facts,  add  this  conclusion  of  the  law.^®  More- 
over^ — 

§  516.  1.  Stating  Evidence. — The  indictment  need  not 
set  out  the  evidence  to  be  adduced,  "unless  it  alters  the  of- 
fence. "  ^^  At  best,  such  an  allegation  would  be  surplusage, 
and  practically  it  would  embarrass  the  trial.  To  illus- 
trate,— 

2.  In  Conspiracy, — it  suffices  to  aver  that  the  defendants 
conspired  "by  divers  false  pretences  and  imdue  means  and 
devices  to  obtain  money  of  A.  B.,  and  to  cheat  and  de- 
fraud hiTn  thereof,"  without  particularizing  the  pretences 
which  the  evidence  will  disclose.®^ 

28.     1  Chit  Crim.  Law,  231a;  Rex  29.     Chit.  ut.  sup.;  Rex  v.  Smith, 

V.  Michael,  2  Leach,  938,  941;    C.  2  B.  &  P.  127,  2  Leach,  856,  858, 

V.  Goulding,  135  Mass.   552;    S.  v.  cited  2  Leach,  942,  note,  Russ.  & 

Miller,   54   Greg.   381,   103  P.   519;  Ry.  5,  1  East,  P.  C.  183.     And  see 

Taylor  v.  S.,  123  Ga.  133,  51  S.  E.  Rex  v.  Booth,  Russ.  &  Ry.  7;   Rex 

326  (that  an  instrument  in  writing  v.  Michael,  2  Leach,  938,  Russ.  & 

is  a  license  without  setting  it  out).  Ry.  29. 

Rank  v.  P.,  80  111.  App.  40;    S.  v.         30.    Chit,  ut  sup.;  Rex  v.  Turner, 

McDonald,  106  Ind.  233,  6  N.  E.  607;  1  Stra.  139,  140;  Foster,  194;  Walt 

S.  V.  Trueblood,  25  Ind.  Ap.  437,  57  v.  P.,  46  Colo.  136,  104  P.  89;  Breel- 

N.  E.  975;    S.  v.  Meysenherg,  171  and  v.  S.,  79  Miss.  527,  31  So.  104; 

Mo.  1,  71  S.  W.  229;   S.  v.  Keerl,  S.  T.  Peek  (Miss.  1909),  48  So.  819; 

29  Mont.  508,  75  P.  362    (accused  Brown  v.  V.  S.,  143  Fed.  60,  74  C. 

"did    kill    and    murder    said    de-  C.   A.   214;    Com.   v.   Johnson,   175 

ceased)."     S.  v.    Piper,    73  N.    H.  Mass.  152,  55  N.  E.  ,804;  S.  v.  Mey- 

226,  60  A.   742;    Miller  v.  TJ.   S.,   8  senberg,  171  Mo.  1,  71  S.  W.  229. 
Okla.   815,   57   P.   836.     Want  of   a  31.    Rex  v.  Gill,  2  B.  &  Aid.  204; 

license   is   a   fact.     Gaussin   v.    S.  Rex  v.  Mawbey,  6  T.  R.  619,  628; 

(Ind.  1910),  92  N.  E.  651.      '  Rex  v.  Eccles,  1  Leach,  274.     See 

Vol.  Ill,   §   207   et  seq. 
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§  516  a.  Statutory  Modifications — of  the  common-law  in- 
dictment, which  much  prevail  in  our  States,  do  not  general- 
ly affect  the  fundamental  elements,  such  as  are  set  down 
in  this  sub-title  and  the  next.^^ 

II.  Setting  down  what  will  enable  the  Defendant  to  make 

Defence. 

§  517.  1.  The  Rights  of  Defence, — to  persons  accused 
of  crime,  are  among  the  most  sacred  in  the  law.  Largely 
they  give  form  to  the  indictment,  which  in  various  circum- 
stances, it  is  said,  will  be  good  if  it  does  not  prejudice 
them.®^    For — 

2.  The  Protection  of  the  Innocent — is  the  highest  duty 
of  a  government.  And  an  innocent  man,  as  every  defendant 
is  presumed  to  be  until  convicted,  can  know  nothing  of  what 
is  to  be  brought  against  him  beyond  what  is  set  down  in 
the  indictment.    Hence, — 

3.  Precise  and  Full  Allegation, — which  one  conscious  of 
crime  would  not  need,  is  essential  to  him  who  would  make 
a  just  defence  against  a  false  charge;  and  such,  in  the  eye 
of  the  law,  is  every  indicted  person  previous  to  conviction.^* 
And— 

§  518.  Guessing  at  Meaning. — The  indictment  against 
an  innocent  defendant,  being  what  every  indictment  is 
presumed  to  be,  must,  to  be  adequate,  be  in  distinct  and  full 
terms,  so  plain  as  to  preclude  the  necessity  of  guessing  at 
the  meaning.  Men  differ  as  to  their  capacity  of  compre- 
hension, so  that  justly  the  law  never  punishes  one  for  in- 
ability to  comprehend  a  meaning  not  set  down  in  exact 
"words.    Therefore, — 

§  519.     Every  Fact, — as  already  shown,^^  which  is  essen- 

32.  Ante,  §  339  and  the  cases  34.  Ante,  §  109;  P.  v.  Rouss, 
there  cited;  Shepherd  v.  S.,  54'  23  N.  Y.  Cr.  R.  340,  118  N.  Y.  S. 
Ind.  25,  26;  Territory  v.  Ashby,  2  433;  Douglas  v.  S.,  53  Pla.  27,  43 
Mont.    89;     S.    v.    Edmundson,    64  So.   324. 

Mo.  398;  C.  V.  Patterson,  2  Met.  Ky.         35.    Ante,   §   77   et  seq.,   §§   325, 
374;    S.  V.   Miller,   34   Tex.   535.  326,   513. 

33.  S.  V.  Gurlock,  14  Iowa,  444. 
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tial  in  a  prima  facie  case  of  guilt,  must  be  stated ;  *^  otlier- 
wise  there  will  he  at  least  one  thing  which  the  accused  per- 
son is  entitled  to  know,  whereof  he  is  not  informed.  And 
that  he  may  be  certain  what  a  thing  is,  it  must  be  charged 
expressly,  and  nothing  left  to  intendment.^^  All  that  is  to 
be  proved  must  be  alleged.^®    For  example, — 

§  520.  1.  In  Attempt, — ^if  it  is  by  statute  punishable  to 
shoot  at  one  with  intent  to  kill  him,  an  indictment  is  ill 
"which  simply  charges  the  shooting  with  intent  to  kill,  not 
saying  whom;  because,  though  probably  the  person  shot 
at  was  the  one  meant,  the  defendant  is  entitled  to  know  all 
without  drawing  on  his  reason  or  imagination.*^    Hence, — 

2.  Precision — is,  said  Gibson,  C.  J.,  "of  the  last  im- 
portance to  the  innocent;  for  it  is  that  which  marks  the 
limits  of  the  accusation  and  fixes  the  proof  of  it."  *" 


36.  Ante,  §  77  et  seq.  325;  Rex 
"v.  Johnson,  2  Show.  1,  2  note; 
Sarah  v.  S.,  28  Miss.  267,  61  Am. 
D.  544';  Crandall  v.  S.,  10  Conn. 
.^39;  S.  V.  Dunn,  1  Butcher,  214; 
Walton  V.  S.,  12  Tex.  Ap.  117.  "In 
the  spirit  of  that  principle  which 
presumes  innocence  until  guilt  be 
•established,  we  infer  that  what  is 
not  charged  in  an  indictment  does 
not  exist;  and  it  is  the  business  of 
the  pleader  to  exclude,  by  proper 
-averments,  the  conclusions  to 
which  the  accused  is  thus  entitled." 
Porter,  J.,  in  Mears  v.  C,  2  Grant, 
(Pa.)  385,  387.  "The  general  rule  of 
pleading  is,  that  every  fact  or  cir- 
•cumstance  which  is  a  necessary  in- 
gredient in  the  offense  must  be 
set  forth  in  the  indictment,  other- 
wise it  is  defective.  There  are,  it 
Is  true,  some  exceptions  to  this 
■general  rule."  Dargan,  C.  J.,  in 
Beasley  v.  S.,  18  Ala.  535,  538,  539. 
-An  Indictment  for  the  removal  of  a 
pauper  must  allege  that  he  was 
aikely  to  be  chargeable,  and  to  the 


damage  of  the  parish.  Rex  v.  Flint, 
Cas.  temp.  Hardw.  370.  Where 
the  statutes  have  provided  rules 
for  the  indictment,  the  rule  of  the 
text  still  prevails.  Shepherd  v.  S., 
54  Ind.  25,  26;  Territory  v.  Ashby, 
2  Mont.  89;  Kersh  v.  S.,  24  Ga. 
191;  S.  V.  Coulter,  46  Mo.  564;  S. 
V.  Eason,  70  N.  C.  88.  A  statutory 
attempt  to  abolish  this  rule  of  the 
text  is  void  as  unconstitutional. 
C.  V.  Harrington,  130  Mass.  35; 
Brass  v.  S.,  45  Fla.  1,  34  So.  307. 

37.  Ante,  §  508;  Kit  v.  S.,  11 
Humph.  167;  Dillingham  v.  S.,  5 
Ohio  St.  280;  S.  v.  Clark,  141  Iowa, 
297,  119  N.  W.  719;  S.  v.  Gal- 
laugher,  123  la.  378,  98  N.  W.  906; 
P.  V.  Arnold,  46  Mich.  268,  9  N.  W. 
406;  Moline  v.  S.,  67  Neb.  164,  93 
N.  W.  228;  Hase  v.  S.,  74  Neb.  493, 
105  N.  W.  253. 

38.  S.  V.  Wilson,   2  Mill,   135. 

39.  Jones  v.  S'.,  11  Sm.  &  M.  315. 

40.  Hartmann  v.  C,  5  Pa.  60, 
66. 
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3.  Nice  Questions — sometimes  connect  themselves  witli 
this  subject;  and  among  them  are  those  relating  to  the — 

§521.    Allegation  of  the  Intent:— 

1.  Distinguishable — are  the  intent  and  the  manner  of 
charging  it.  Starkie*^  says,  that  to  create  criminal  re- 
sponsibility "a  vicious  will  must  concur  with  a  wrongful 
act," — a  proposition  which  he  well  deems  to  be  universal- 
ly true.*2  Yet  "it  is  not  so  general  a  rule  that  the  guilty  in- 
tention must  be  averred  upon  the  face  of  the  indictment." 

2.  DijQfiiculties  as  to  the  Averment — appear  on  the  sur- 
face of  our  law-books,  not  because  of  anything  in  the  na- 
ture of  the  subject,  but  because  of  differences  and  fluctua- 
tions in  the  meaning  and  use  of  the  word  ' '  intent, ' '  and  some 
kindred  and  connected  words.**    For  this  and  other  rea- 


41.  1  Stark.  Grim.  PI.  (2d  Ed.) 
177. 

42.  1  Hawk.  P.  C,  c.  73,  §  1, 
5  Co.  125,  5  Mod.  165,  1  Salk.  4l8,. 
4  Bl.  Com.  125;  Rex  v.  Abingdon, 
1  Esp.  226,  228;  Miles  v.  S.  (Miss. 
1911),  54  So.  946;  Com.  v.  Mixer, 
207  Mass.  141,  93  N.  W.  249.  The 
authorities  cited  by  Starkie  are  not 
the  most  conclusive  among  those 
accessible  to  him,  of  the  univer- 
sality of  his  proposition;  which, 
however,  is  beyond  any  fair  ground 
for  controversy  correct.  And  see 
New  Crim.  Law,  I,  §§  204-208a,  216- 
222,  287,  297-312,  440,  441,  874, 
1074-1076;  II,  i§  664,  693,  922;  Stat. 
Crimes,  §  132,  351-361,  730,  820-825. 

43.  Thus,  Chitty  says:  "Where 
an  evil  intent  accompanying  an  act 
is  necessary  to  constitute  such  act 
a  crime  (as  though  there  could  be 
a  crime  without  this  intent,  but 
plainly  he  refers  to  a  specific  in- 
tent, characteristic  of  the  indi- 
vidual offense,  in  which  view  his 
statement  becomes  accurate),  the 
intent  must  be  alleged  in  the  in- 


dictment and  proved."  He  pro-^ 
ceeds  with  a  statement  of  the  law 
less  open  to  criticism: 

"Thus,  Libel.  Where  a  libel 
has  not  been  published,  but  merely 
sent  to  the  prosecutor,  it'  is  neces- 
sary to  state  in  the  indictment  that 
it  was  sent  to  him  with  an  inten- 
tion to  provoke  him  to  a  breach  of 
the  peace;  so,  where  a  letter  con- 
taining a  libel  is  sent  to  the  wife,, 
the  indictment  ought  to  allege  it 
was  sent  with  intent  to  disturb  the- 
domestic  harmony  of  the  parties; 
Rex  V.  Wegener,  2  Stark.  245  (see 
7  Conn.  266). 

Statutory  Attempts.  And  in  an  in- 
dictment on  the  43  Geo.  3,  c.  58, 
where  the  intent  laid  in  several' 
counts  was  to  murder,  to  disable, 
or  to  do  some  grievous  bodily  harm, 
and  the  intent  found  by  the  jury 
was  to  prevent  being  apprehended,. 
it  was  held  bad,  and  that  the  inten- 
tion should  be  stated  according  to- 
the  fact.  Rex  v.  Duffln,  Russ.  & 
Ry.  365. 

So,  in  Burglary, — if  the  entry  be- 
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sons,  the  reader  is  specially  exhorted  to  study  carefully  the 
whole  subject  of  the  intent  as  explained  in  "New  Criminal 
Law."  To  state  the  doctrine  of  the  allegation  as  it  stands 
apart  from  incorrect  language  in  the  books, — 

3.  Defined. — The  evil  intent,  being  an  element  in  every 
crime,  must  always  be  in  some  way  alleged.  Direct  words, 
varying  with  the  case,  are  required  where  it  is  in  a  form 
special  to  the  particular  offence,  or  where  it  is  an  affirma- 
tive item  in  the  charge;  but  where,  in  the  nature  of  the 
individual  case,  it  is  a  part  of  the  acts  alleged,  it  need  not 
be  separately  stated.  The  joint  intent  and  act  need  simply 
be  so  set  down  as,  on  the  whole,  to  show  a  prima  facie 
crime. 

4.  In  a  Large  Part  of  the  Crimes, — the  vicious  will  ap- 
pears, prima  facie,  in  the  act  itself ;  hence  to  allege  simply 
the  act  makes  the  required  prima  facie  case,**  and  any 
non-concurrence  of  the  will  therein  is  matter  of  defence. 


aUeged  to  have  been  made  with  in- 
tent to  commit  a  specific  felony, 
the  indictment  will  not  be  sup- 
ported by  evidence  of  an  entry 
with  intent  to  commit  another  kind 
of  felony.  1  Hale  P.  C.  561,  2  Bast 
P.  C.  510;  Rex  v.  Montethv  2  Leach, 
702;  Rex  v.  Jenks,  2  Leach,  774. 
.  .  .  Where  the  act  is  in  itself 
unlawful,  an  evil  intent  will  be 
presumed,  and  need  not  be 
averred;  and,  if  averred,  is  a  mere 
formal  allegation  which  need  not 
be  proved  by  extrinsic  evidence. 
Rex  V.  Philipps,  6  East,  464,  474; 
Rex  V.  Fuller,  1  B.  &  P.  180,  186, 
187;  Rex  v.  Parrington,  Russ.  & 
Ry.  207. 

Thus,  Sedition.  In  an  indict- 
ment for  seditious  words,  it  need 
not  be  shown  that  they  were 
uttered  with  intent  to  alienate  his 
Majesty's  subjects,  for  it  is  mani- 
fest they  have  that  tendency.  Reg. 
v.  Taylor,  2  Ld.  Raym.  879. 


Proof  of  Part.  And  it  is  not 
necessary  to  prove  the  whole  in- 
tention as  stated  in  the  indictment; 
if  it  be  divisible  it  will  suffice  to 
prove  that  necessary  to  constitute 
the  offense;  and.  Carnal  Abuse. 
On  an  indictment  charging  an  as- 
sault with  intent  to  abuse  and 
carnally  know,  the  defendant  may 
be  convicted  of  an  assault  with 
an  intent  to  abuse  simply.  Rex 
V.  Dawson,  3  Stark.  62. 

Libel.  So,  where  a  libel  is  stated 
to  have  been  published  with  intent 
to  defame  certain  magistrates,  and 
also  to  bring  the  administration 
of  justice  into  contempt,  it  is 
sufficient  to  prove  a  publication 
with  either  of  those  intentions. 
Rex  V.  Evans,  3  Stark.  35."  1 
Chit.  Crim.  Law,  233. 

44.  Ante,  §§325  (2),  326,  513 
(1),  519. 
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But  in  other  classes  of  cases,  palpable  to  a  reader  wlio  has 
become  familiar  with  the  law  of  the  intent,  the  evil  mind 
must,  in  proper  form,  be  expressly  stated.*^  To  illus- 
trate,— 

§  522.  1.  In  Insanity  — Though  an  insane  person  can- 
not commit  a  crime  because  not  capable  of  the  criminal  in- 
tent,** no  indictment  negatives  insanity,  or  avers  sanity. 
For  since  sanity  is  always  presumed,  the  lack  of  it  in  the 
particular  instance  is  matter  of  defence.*'^  In  like  man- 
ner,— 

2.  Mistake  of  Fact, — which,  when  not  the  product  of 
carelessness  or  other  evil  mind,  precludes  criminality  in 
what  is  done  under  its  constraint,**  need  not  be  negatived 
in  the  indictment;  especially,  therefore,  it  is  not  the  course 
to  aver  knowledge.*^  Like  insanity,  it  is  simply  matter  for 
defence,  both  as  to  allegation  and  proof.^"    But — 

3.  Knowledge, — when  an  affimative  element  in  an  of- 
fence, must  be  expressly  charged.^^    To  explain, — 

45.  Reg.  V.  Aspinall,  2  Q.  B.  D.  A.  242,  101  Fed.  113;  Garmin  v. 
48,  56;  Bradlaugh  v.  Reg.  3  Q.  B.  S.,  104  Md.  444,  4  N.  E.  54;  S.  v. 
D.  607,  627;  Hammons  v.  S.,  29  Beach,  147  Ind.  74,  43  N.  E.  949, 
Tex.  Ap.  445,  16  S.  W.  99;  McCord  36  L.  R.  A.  179,  46  N.  E.  145. 

V.  S.,  79  Ala.  269;    S.  v.  Child,  42  48.     New   Grim.   Law,   I,    §§    301- 

Kan.  611,  22  P.  721;   S.  v.  Clayton,  310. 

100  Mo.  516,  13  S.  W.  819;  Williams  49.    TJ.  S.  v.  Malone,  20  Blatch. 

V.  S.,  61  Ala.  33;    S.  v.  Hynes,  39  137;    S.  v.  Hartman,  8  Bax.  384. 

Mo.  Ap.  569;   Howard  v.  S.,  8  Tex.  50.     New    Crlm.   Lew,    I,    §§    302 

Ap.  447;    Green  v.  McDougall,  199  (4),  303a,  ote  par.  20;   S.  v.  Bullln- 

TJ.  S.  601,  26  S.  Ct.  748    (if  intent  ger,  54  Mo.  142;  Ward  v.  S.,  48  Ind. 

is  of  the  essence).  289;   Marshall  v.  S.,  49  Ala.  21;   S. 

46.  New  Crim.  Law,  I,  §  375  v.  Abbott,  11  Fost.  N.  H.  434;  C.  v. 
(1),  381    (2).  Bearse,  108  Mass.  487;   C.  v.  Gala- 

47.  Vol.  Ill,    §    669-673;    Fahne-  van,  9  Allen,  271. 

stock  V.  S.,  23  Ind.  231.    Any  intent  51.     Williams   v.    S.,    61   Ala.    33. 

which    is    essential    to    constitute  For    example.    In    escape.     An   in- 

the   act    of    the    accused    a    crime  dictment   at   the   common   law   for 

must  be   alleged.     Green    v.    Mc-  aiding  an  escape  should  charge  the 

Dougall,   199   U.   S.   601,   26   S.    Ct.  defendant   with   knowledge,  of   the 

748,   50    (Law  Ed.)    328;-Hogan  v.  crime  of  the  person  aided.     Rex  v. 

S.,  50  Fla.  86,  39  So.  464;  but  not  Young,   1   Russ.   Crimes    (5th  Eng. 

the  facts   going  to  prove   such  in-  Ed.)   589,  note;   U.  S.  v.  Pettus,  84 

tent.     McCarty  v.  U.  S.,  41  C.  C.  Fed.  791. 


§523 


SUBSTANIIAL  BeQUIEBMENTS. 


431 


4,  Terms  of  Statute— Inferable.— A  statute  sometimes 
makes  it  pimisliable  to  do  a  thing  "  knowingly,  "^^  or 
"knowing"  a  particular  fact;  ^^  so  that  the  forbidden  act, 
to  be  prima  facie  criminal,  must  be  accompanied  by  the 
knowledge,  and  this  must  be  alleged.^*  Again,  some  stat- 
utes not  containing  the  word  are  construed  to  require  the 
affirmative  knowledge;  ^^  and  then,  in  obedience  to  a  rule 
to  be  considered  further  on,^^  the  indictment  must  aver 
knowledge.  ^^    But — 

§  523.  1.  Generally, — or  subject  to  this  and  kindred 
exceptions,  the  rule  is  that  if  a  statute  creating  an  offence 
is  silent  concerning  the  intent,  nothing  of  the  intent  need 
appear  in  averment.^^    And  still,  in  substance  to  repeat,  — 

2.  Any  Intent, — ^which  the  statute  either  by  implication 
or  expressly  requires,  must  be  averred.^^     Thus,  it  being 


52.  Verona  Central  Cheese  Fac- 
tory V.  Murtaugh,  4  Lans.  17;  ante, 
§  504';  Davis  v.  S.,  68  Ala.  58,  44 
Am.  128;  P.  v.  Smith,  103  Cal.  563, 
37  P.  516;  Gates  v.  S.,  71  Miss. 
574,  16  So.  342;  U.  S.  v.  Carll,  105 
U.  S.  611. 

53.  C.   V.  Bradford,   9   Met.   268. 

54.  Ante,  §  503,  504;  Stat. 
Crimes,  §§  729,  733,  1022;  Stutsman 
v.  City  of  Cheyenne  (Wyo.  1911), 
113   P.   321. 

55.  Stat.  Crimes,  §§  132,  231, 
and  the  cases  cited  in  the  note  af- 
ter the  next. 

56.  Post,  §  628. 

57.  Maranda  v.  S.,  44  Tex.  442; 
Birney  v.  S.,  8  Ohio,  230,  237,  238; 
Miller  v.  S.,  3  Ohio  St.  475,  487; 
Anderson  v.  S.,  7  Ohio,  pt.  II,  250; 
V.  S.  V.  Carll,  105  U.  S.  611,  613. 
See  C.  V.  Stout,  7  B.  Monr.  247; 
Lockett  V.  S.  (Tex.  Cr.  Ap.  1910), 
129  S.  W.  627. 

58.  S.  r.  Eldridge,  7  Bng.  608; 
Phillips  V.  S.,  17  Ga.  459;  S.  v. 
Bacon,  7  Vt.  219,  222;  Tomkins  7. 
S.,  33  Tex.  228;  Robinson  v.  S.,  33 


Tex.  341;  C.  v.  Brooks,  9  Gray, 
299;  S.  V.  Abbott,  11  Fost.  N.  H. 
4'34;  S.  V.  Smith,  17  R.  I.  371.  To 
illustrate:  Starkie  says,  that  in  an 
indictment  under  "3  Hen.  7,  c.  2, 
for  the  taking  away,  etc.,  of  an 
heiress,  etc.,  though  it  is  usual  to 
aver  the  taking  to  have  been 
ea  intentione  ad  ipsam  maritandam, 
yet  it  has  been  holden  to  he  unnec- 
essary to  make  that  averment,  be- 
cause the  statute  has  no  such 
words  as  ea  intentione;  but  ac- 
cording to  Lord'  Hale,  it  is  safest 
to  use  those  words."  1  Stark. 
Crim.  PI.  {2d  Ed.)  178,  179,  re- 
ferring to  1  Hale  P.  C.  660;  S.  v. 
Qauckenbusb,  98  Minn.  515,  108  N. 
W.  953;  Harding  v.  P.,  10  Colo.  387, 
15  P.  727;  MoCutcheon  v.  P.,  69 
111.  601;  S.  V.  Smith,  17  R.  I.  371, 
22  A.  282;  S.  v.  Keller,  8  Ida.  699, 
70  P.  1051;  Bolan  v.  P.,  184  111. 
338,  56  N.  E.  408. 

59.  Pettibone  v.  U.  S.,  148  U. 
S.  197,  13  S.  Ct.  542;  S.  v.  McGee. 
181  Conn.  696,  72  A.  141;  Galeo  v. 
S.,  107  Me.  474,  78  A.  867. 
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made  punishable  to  "fraudulently  keep  in  possession  or 
conceal  any  fictitious  instrument,  purporting  to  be  a  bank- 
bill,  ' '  etc.,  tbe  offence  was  deemed  to  consist  of  such  keep- 
ing with  the  intent  to  impose  the  false  writing  on  the  com- 
munity as  good;  so  the  indictment  must  charge  this  intent.*" 
A  fortiori,  therefore,  it  must  allege  whatever  iatent  the 
statute  expressly  states, — a  rule. believed  to  be  without  ex- 
ception.*^   And — 

3.  The  Rule  is  Universal, — whether  the  indictment  is  on 
a  statute  or  at  the  common  law,  that  every  intent,  like 
everything  else,  which  the  law  has  made  an  affirmative  ele- 
ment of  the  offence,  must  be  alleged ;  for  otherwise  no  prima 
facie  case  appears.®^  Akin  to  or  as  a  part  of  this  doctrine, — 

§  524.  Nature  of  Act. — The  evil  intent  must  be  joined  in 
averment  to  an  act  which,  being  in  its  nature  innocent  or  in- 
different, is  by  such  intent  made  criminal.  But  an  act  in  na- 
ture evil  prima  facie  evil  also  in  intent ;  so  this  intent  need 
not  be  alleged,  unless  the  law  has  made  it  affirmatively  or 
descriptively  an  element  in  the  offence.*^ 

60.  Gabe  v.  S.,  1  Eng.  519.  483;  Wood  v.  S.,  46  Ga.  322;  U.  S. 
So,  in  Malicious  Mlsdiief, — it  was  v.  Gleason,  Woolw.  75;  S.  v.  Stokes, 
adjudged  necesary  to  charge  that  84  Car.  579,  66  S.  B.  993;  Johnston 
the  act  was  done  "wilfully  and  un-  v.  XJ.  S.,  36  C.  C.  A.  612,  87  F.  187. 
lawfully,"  though  these  words  were  63.  Rex  v.  Phillips,  6  East,  464; 
not  in  the  statute.  S.  v.  Simpson,  s.  c,  nom.  Rex  v.  Phillips,  2  Smith, 
73.  N.  C.  269.  550;    C.  v.  Stout,   7  B.  Monr.  247; 

61.  Ante,  §§  519,  520;  S.  v.  Ba-  Turner  v.  S.,  1  Ohio  St.  422;  S.  v. 
con,  7  Vt.  219,  222  r  P.  v.  Lohman,  2  West,  10  Tex.  553,  555 ;  Capps  v. 
Barb.  216;  Brittin  v.  S.,  5  Eng.  S.,  4  Iowa,  502-  S.  v.  Freeman^  6 
299;    Sarah  v.  S.,  28  Miss.  267,  61  Blackf.   248. 

Am.  D.  544;    S.  v.  Gove,  34  N.  H.  Unwholesome  water.     An  indlct- 

510,  515;   S.  V.  Freeman,  6  Blackf.  ment   for   supplying  to   the   public 

248;    S.  V.  XJllman,  5  Minn.  13;    S.  unwholesome  water  was  held  to  re- 

V.   Drake,   1   Vroom,   422;    Morrow  quire  an  averment  of  the  scienter, 

V.  S.  10  Humph.  120,  1  Stark.  Grim,  or    otherwise    of    an     evil     intent. 

PI.    (2d  Ed.)    178.  Stein  v.  S.,  37  Ala.  123. 

62.  Ante,  §  521,  and  note;  S.  v.  Nuisance  of  infected  person. 
Ullman,  5  Minn.  13;  Johnson  v.  S.,  "Where  several  persons  were  in- 
1  Tex.  Ap.  146;  Drake  v.  S.,  19  dieted  for  carrying  one  infected 
Ohio  St.  211,  217;  S.  v.  Freeman,  6  with  the  small  pox  from  one  parish 
Blackf.  248;  S.  v.  Malloy,  5  Vroom,  to  another,  it  was  holden  neces- 
410;    S.    v.    Williamson,    3    Heisk.  sary  to  aver  that  it  was  done  with 
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§  525.  1.  The  Authorities — as  to  alleging  the  intent 
seem,  at  first  approach,  confused  and  unsatisfactory.  But 
a  careful  examination  has  developed  the  foregoing  proposi- 
tions, which,  it  is  believed,  they  sustain.  Similar  also  are 
the— 

2.  Deductions  of  Reason. — Every  indictment  should,  in 
some  way,  show  an  evil  intent,  since  without  it  crime  is  im- 
possible. But  in  a  part  of  the  offences,  such  intent  appears 
on  a  mere  statement  of  the  act  itself.  For  example,  a  charge 
of  assaulting  a  man  carries  with  it  the  inseparable  idea  of  a 
wrongful  intent ;  so  that  to  state  it  separately  would  be  su- 
perfluous.®* On  the  other  hand,  it  is  no  averment  of  crime 
simply  to  say  that  the  defendant  did  a  thing  which,  in  its 
nature,  might  as  well  flow  from  a  pure  mind  as  a  corrupt 
one.    The  averment  of  evil  in  the  intent  must  be  added. 

§  526.    How  far  descend  into  Detail: — 

The  Rule, — derivable  from  the  combined  authorities  and 
their  reasons,  is  that  the  accusation  should  so  descend  into 
detail,  and  become  so  ' '  specific, "  ^^  as  to  give  the  defendant 
full  and  fair  notice  of  what  is  to  be  produced  against  him.®« 
The  limit  is,  that  it  need  not  be  so  minute  or  expanded  as 
to  impose  unnecessary  burdens  on  the  prosecution,  or  other- 
wise defeat  the  ends  of  justice.®®"^    To  illustrate, — 

§  527.  1.  Concealing  Birth. — It  is  too  general  to  charge 
one  with  concealing  the  birth  of  a  child,  "by  secretly  dis- 
posing of  the  dead  body;"  the  allegation  should  proceed 
to  show  how  the  body  was  disposed  of  and  secreted.*'^ 
And— 

an  ill  intent."     1  Stark.  Grim.  PI.  precisely  what  the  charge  is  which 

(2d  Ed.)    179,  referring  to  Rex  v.  the  former  have  to  investigate,  and 

Bunce,  Andr.  162.  the  latter  has  to  meet."     And  see 

64.  Vol.  in,  §§  55,  58;  Dir.  &  P.  S.  v.  Keneston,  59  N.  H.  36;  John- 
201.  son  V.  S.,  36  Ark.  242. 

65.  Ante,  §  325  and  numerous  66a.  Moyer  v.  C,  7  Pa.  4'39,  440. 
cases  there  cited.  And  see  U.  S.  v.  Clarke,  40  Fed. 

66.  S.  V.  Mace,  76  Me.  64;  Wilson  Rep.  325,  and  chapter  commencing, 
V.  S.,  66  Ga.  591;   Rex  v.  Jarrald,  ante,  §  493. 

Leigh  &  C.  801,  308,  where  Cock-         67.    Reg.  v.  Hounsell,    2    Moody 
burn,  C.  J.,  says:     "Both  the  jury      &  R.  292. 
and   the   prisoner   ought   to   know 
1  C.  P.— 28 
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2.  Affray. — To  aver  that  tlie  defendant  committed  an 
affray,  not  mentioning  any  acts,  is  inadequate;  ^^  the  special 
manner  of  the  fact  ought  to  appear.®*    So  also, — 

3.  Burglary. — Though  in  hurglary  and  statutory  house- 
breaking the  intent,  as  defined  by  the  law,  is  simply  to 
commit  a  felony,  the  indictment  must  go  further  and  say 
what  felony.''"     And — 

4.  Circumstances. — ^If  only  in  particular  circumstances 
is  the  thing  done  a  crime,  the  indictment  must  charge  both 
them  and  the  doing.'' ^ 

§  528.  Limit — Clog  Record. — There  is  a  limit  to  the  re- 
quired details.''^  In  the  words  of  BuUer,  J.,  as  cited  by 
Chitty,''^  "It  is  the  duty  of  a  good  pleader  not  to  clog  the 
record  with  unnecessary  matter,  and  thereby  throw  a 
greater  burden  of  proof  on  his  client  than  the  law  requires. " 
But,  continues  this  author, — 

§529.  1.  For  Escape — from  prison,  the  indictment 
must  show  the  original  cause  of  imprisonment.''*    So, — 

2.  For  Counterfeiting  the  Coin, — ^it  must  state  "the 
particular  kind  of  money  the  metal  was  intended  to  resem- 
ble. ' ' '''    Likewise, — 

3.  In  Perjury.— "It  is  necessary  to  set  out  the  oath 
as  an  oath  taken  in  a  judicial  proceeding,  and  before  a 

68.  S.  V.  Woody,  2  Jones,  N.  C.  1074';  S.  v.  Watson,  102  Iowa,  651, 
335;  S.  V.  I»riady,  4  Humph.  72  N.  W.  283;  Radley  v.  Com.,  28 
(Tenn.)  429;  Council  v.  Garrigus,  Ky.  L.  477,  89  S.  W.  519;  S.  v. 
104  Ind.   133,  3  N.  E.  818,  54  Am.  Neddo,  92  Me.  71,  42  A.  253. 

298.  71.     C.  V.   Clark,  2  Ashm.  105. 

69.  S.  V.  Wimberly,  3  McCord,  72.  S.  v.  Brown,  8  Humph.  89. 
190.  And  see  Vol.  Ill,  §§  16-23;  73.  1  Chit.  Crlm.  Law,  228-230, 
Betts  V.  S.,  b  Ga.  Ap.  773,  65  S.  E.  where  this  quotation  and  subse- 
841.  quent  ones  in  my  text  appear. 

70.  Vol.m,  §  142;  S.  v.  William-  74.  Wightman  v.  Mullens,  2 
son,  3  Heisk.  483;  S.  v.  Buchanan,  Stra.  1226,  2  Hawk.  P.  C,  c.  26, 
75  Miss.  349,  22  So.  875;  Smith  v.  §  57;  Bac.  Ahr.  Indictment,  G.  1 
S.,  68  Neb.  204,  94  N.  W.  106;  S.  v.  Comp.  S.  v.  Daly,  41  Oreg.  515,  70 
Doran,  99  Me.  329,  59  A.  440,  105  P.   706. 

Am.    St.    278.      The    facts    of    the         75.    2  Hawk.  P.  C,  c.  25,  §  57; 
felony  need  not  be  stated.     P'.  v.      Bac.  Abr.   Indictment. 
Goldsworthy,   130    Cal.    600,    62   P. 
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proper  person,"  that  the  jurisdiction  to  administer  it  may 
appear  J  ^    And — 

4.  Refusing  Office. — "In  the  prosecution  of  a  constable 
for  not  serving  it  is  necessary  to  set  out  the  mode  of  his 
elections;  because,  if  he  was  not  legally  elected  to  the  of- 
fice, he  cannot  be  guilty  of  a  crime  in  refusing  to  execute 
its  duties."''^    And— 

5.  Disobeying  Order. — "In  an  indictment  for  the  dis- 
obedience of  a  justice's  order,  it  must  appear  that  the  order 
disobeyed  was  a  legal  one,  and  such  previous  acts  as  were 
the  foundation  of  the  magistrate's  authority  must  be  re- 
cited, or  at  least  referred  to."  ''* 

§530.  1.  Defaming  Officer. — Since  every  accusation 
should  be  specific,  it  is  "insufficient  to  charge  the  de- 
fendant with  having  spoken  false  and  scandalous  words  of 
the  mayor  of  a  certain  city."  '^®    So, — 

2.  "Common"  Defamer,  Vexer,  etc. — "It  is  bad  to  ac- 
cuse bim  with  being  a  common  defamer,  vexer,  or  oppressor 
of  many  men ;  ®°  or  with  being  a  common  disturber  of  the 
peace,  and  having  stirred  up  divers  quarrels ;  ®^  or  with 
being  a  common  forestaller,*^  a  common  thief,^*  or  with 
being  a  common  evildoer,**  a  common  champertor,®^  or  with 

76.  Stedman's  Case,  Cro.  Eliz.  ham,  1  Mod.  71;  Rex  v.  Taylor,  2 
137;  Rex  v.  Home,  Cowp.  672,  683;  Stra.  849;  Rex  v.  Cooper,  2  Stra. 
Hitcsman  v.  S.,  48  Ind.  473;  Craft  1246,  1247,  2  Hale  P.  C.  182.  2 
V.  S.,  42  Fla.  567,  29  So.  418;  P.  v.  Hawk.  P.  C,  c.  25,  §  59;  Com.  Dig. 
Cohen,  118  Cal.  74,   50  P.  20.  Indictment,  G.  3;   Bac.  Abr.  Indict- 

77.  Rex    V.    Home,    Cowp.    692  ment,  G.  1. 
at    p.    683,    referring    to    Rex    v.  81.    lb. 

Harpur,  5  Mod.  96.  82.    Cornwall's      Case,      Sir     F. 

78.  Rex     V.    White,     Cald.    183.  Moore,   302,   2   Hawk.   P.   C,   c.   25, 
When  defect  in  this  respect  cured.  §  59;  Bac.  Abr.  Indictment,  G.  1. 
Rex  V.  Mytton,  Cald.  536.  83.    lb.;    2  Rol.  Abr.  79,  2  Hale 

79.  1    Rol.    79,    2   Rol.   Abr.    79;  P.  C.  182;    Cro.  C.  C.  37. 

Rex  V.  How,  1  Stra.  699,  2  Hawk.  84.    2  Hawk.  P.  C,  c.  25,  §  59; 

P.  C,  c,  25,  §  59;    Com.    Dig.    In-  Bac.  Abr.   Indictment,   G.   1. 

dictment,   G.   8;    Bac.   Abr.   Indict-  85.    2  Hale  P.  C.  182;   2  Hawk, 

ment,  G.  1.  P.  C,  c.  25,  §  59;  Bac.  Abr.  Indict- 

80.  2  Rol.  Abr.  79;  Rex  v.  Legln-  ment,  G.  1. 
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being  a  common  conspirator,  or  any  other  such  indistinct 
accusation. ' '  *®    And — 

3.  For  Libel, — ^the  indictment  "must  set  forth  the 
libel.  "«^ 

§  531.  Exceptions.— To  the  rule  forbidding  general  al- 
legation, we  have  the  exceptions  from  necessity  stated  in  a 
preceding  chapter.^* 

III.     What  will  direct  the  Court  in  Ordering  the  Course  of 

Trial. 

§532.  It  is  the  Right— equally  of  the  defendant,^^  of 
the  court,  and  of  the  prosecutor,  to  have  the  indictment 
so  framed  that  the  course  of  the  trial  may  be  conducted  in 
a  way  to  secure  to  all  their  due.  But  the  only  differences 
in  the  course  of  trial,  important  for  this  place,  proceed 
from  the  now  diminishing — 

§  533.  Distinctions  of  Treason,  Felony,  and  Misde- 
meanor:— 

In  other  Connections,— and  except  as  to  our  present  head, 
these  distinctions  are  in  detail  explained.®"  They  are  fad- 
ing with  time,  and  the  trial  is  little  or  not  at  all  varied  by 
them, —  a  question  on  which  the  practice  in  our  States  is 
not  quite  uniform. 

§  534.  ' '  Feloniously' ' — ' '  Traitorously. ' '  —Formerly, 

when  trials  for  treason,  for  felony,  and  for  misdemeanor 
greatly  varied,®^  it  was  of  prime  importance,  nor  is  it  quite 
useless  now,  for  the  indictment  to  show  plainly  on  its  face 
which  of  these  three  grades  of  offence  was  meant.  In  the 
Latin  indictment,  proditorie  indicated  treason,  and  felonice 

86.  lb.;  Rex  v.  Winteringham,  1  708,  804-810,  812-815,  935-945,  949, 
Stra.  2;   Rex  v.  Gibbs,  1  Stra.  497.  1001-1003,   1005,  and  various   other 

87.  Cook  V.  Cox,  3  M.  &  S.  110,  places;  also  multitudes  of  places  In 
116;  Wood  V.  Brown,  6  Taunt.  169;  the  present  volume  and  the  next, 
Hall  V.  Smith,  1  M.  &  S.  287.  and   In   Stat.   Crimes. 

88.  Ante,  §  493  et  seq.  91.    New   Crim.  Law,  I,   §§   609, 

89.  Ante,   §  517.  613,    804     (3),    805,    807,    812,    and 

90.  New  Crim.  Law,  I,   §§   267-  other  of  the  places  cited  above. 
275,    607-625,    646-659,    672-689,    692- 
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felony;  and  where  nether  word  appeared,  the  offence  was 
misdemeanor.®^  So  that  now,  as  the  rule,  more  or  less  and 
variously  modified,  the  indictment  for  treason  alleges  that 
it  was  committed  traitorously ;  for  felony,  that  it  was  done 
feloniously ;  and  where  neither  of  these  words  is  used,  the 
offence  is  only  misdemeanor.®^    But — 

§  535.  1.  In  Statutory  Felony, — opinions  are  not  quite 
uniform  as  to  whether  the  indictment  must  have  the  word 
"feloniously,"  if  not  in  the  statute.  Eeason  just  as  much 
requires  it  in  the  statutory  as  in  the  common-law  indict- 
ment. And  in  the  absence  of  legislative  command,  the  Eng- 
lish courts  compel  it,®*  and  so  do  those  of  apparently  the 
greater  number  of  our  States.®^  .  In  other  of  the  States,  "fel- 
oniously" may  be  omitted  when  not  in  the  statute, — a  con- 


92.  1  stark.  Grim.  PI.  (2d  Ed.) 
74,  referring  to  Steunf.  96a,  2 
Hawk.  P.  C,  c.  25,  §  55. 

93.  1  Stark.  Grim.  PI.  (2d  Ed.) 
75;  and  see  S.  v.  Brister,  1  Houst. 
Grim.  150;  Hays  v.  S.,  57  Miss.  783; 
S.  T.  Curtis,  30  La.  Ann.  814;  Scud- 
der  V.  S.,  62  Ind.  13;  S.  v.  Watson, 
41  La.  Ann.  598,  7  So.  125;  S.  v. 
Vest,  21  W.  Va.  796;  S.  v.  Holder, 
153  N.  C.  686,  69  S.  E.  66;  S.  v. 
BucMelder  (Mo.  1910),  132  S.  W. 
229;  S.  V.  Hanson  (Mo.  1910),  132 
S.  W.  245;  Hocker  Gom.  33  Ky. 
L.  944,  111  S.  W.  676;  see  the  au- 
thorities cited  to  the  next  section. 

94.  Reg.  V.  Gray,  9  Gox  C.  C. 
417,  419,  Leigh  &  G.  365. 

95.  S.  V.  Roper,  88  N.  C.  656; 
Sovine  v.  S.,  85  Ind.  576;  Wile  v. 
S.,  60  Miss.  260;  Jane  v.  S.,  3  Mo. 
61;  S.  V.  Murdock,  9  Mo.  739;  S.  v. 
Gilbert,  24  Mo.  380;  S.  v.  Davis,  20 
Mo.  391;  S.  V.  Williams,  30  Mo. 
364,  368;  S.  v.  Deffenhacher,  51  Mo. 
26;  S.  V.  Weldon,  70  Mo.  572;  S.  v. 
Herrell,  97  Mo.  105,  10  Am.  St. 
289,   10   S.   W.   387;    S.   v.   Walker, 


98  Mo.  95,  9  S.  W.  646,  11  S.  W. 
1133;  S.  V.  Glayton,  100  Mo.  516, 
18  Am.  St.  565,  13  S.  W.  819;  Mears 
V.  G.,  2  Grant  (Pa.),  385;  Gain  v.  S., 
18  Tex.  387  (see  Posey  v.  S.,  32 
Tex.  476) ;  Bowler  v.  S.,  41  Miss. 
570;  S.  V.  Jesse,  2  Dev.  &  Bat.  297; 
S.  V.  Purdie,  67  N.  G.  25;  S.  v- 
Rucker,  68  N.  G.  211;  S.  v.  Scott, 
72  N.  C.  461;  Randall  v.  G.,  24 
Grat.  644;  Mott  v.  S.,  29  Ark.  147; 
Edwards  v.  S.,  25  Ark.  444,  whicli 
last  two  cases  compare  with  S.  v. 
Bldridge,  7  Bng.  608,  610;  see,  also^ 
S.  V.  Noel,  25  La.  309,  51  So.  215; 
Kaelin  v.  Gom.,  84  Ky.  354 
1  S.  W.  594,  8  Ky.  L.  293;  Reed  v. 
Gom.,  23  Ky.  L.  1029,  76  S.  W. 
838;  S.  V.  Fairlamb,  121  Mo.  137, 
25  S.  W.  895;  S.  v.  Feazall,  132 
Mo.  176,  33  S.  W.  788;  S.  T.  Rice, 
149  Mo.  461,  51  S.  W.  78.  (Omis- 
sion cured  by  insertion  of  "then 
and  there.)"  S.  v.  Taylor,  131  N. 
G.  711,  42  S.  E.  539;  Brown  v.  S., 
127  Wis.  193,  106  N.  W.  536  (Rape).. 
MoGaskill  v.  S.  (Pla.  1908),  45  So. 
843. 
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elusion  which  in  some  of  these  States,  not  all,  is  aided  by 
legislative  direction.*^ 

2.  In  the  United  States  Courts, — ^in  statutory  misde- 
meanor, "feloniously"  is,  of  course,  not  required.®^    So, — 

3.  False  Affidavit. — ^Where  a  national  statute  provided 
that  one  presenting  to  the  commissioner  of  pensions  a  false 
affidavit,  with  intent  to  defraud  the  United  States,  should 
"be  deemed  and  adjudged  guilty  of  felony"  punishable  by 
fine  and  imprisonment,  an  indictment  was  held  not  ill  for 
omitting  to  charge  the  act  as  "feloniously"  done.  "It  would 
be  otherwise,"  said  Nelson,  J.,  "if  the  felonious  intent  was 
descriptive  of  the  offence,  and  not  simply  of  the  punish- 
ment."»« 

§  536.  Statutes  have  regulated, — as  just  intimated,  this 
question  more  or  less  in  a  part  of  our  States.®*  Under  the 
Tennessee  statute,  after  some  judicial  distinctions,^  the 
court,  overruling  former  decisions,^  established  the  doctrine 
that  the  indictment  in  all  cases  is  good  without  the  word 
"feloniously."  * 


96.  Miller  v.  P.,  2  Scam.  233; 
Quigley  v.  P.,  2  Scam  301;  Jane  v. 
C,  3  Met.  Ky.  18;  P.  v.  Olivera,  7 
Cal.  403;  Durand  v.  P.,  47  Mich. 
332,  .11  N.  W.  184;  Tilly  v.  S.,  21 
Fla.  242;  S.  v.  Felch,  58  N.  H.  1. 
See  P.  V.  Beatty,  14  Cal.  566;  S. 
V.  Judd,  132  la.  296,  109  N.  W.  892; 
Reno  V.  S.,  69  Neb.  391,  95  N.  W. 
1042;  S.  V.  Clark,  83  Vt.  305,  75  A. 
534;  S.  V.  Boyce,  65  Ark.  82,  44  S. 
W.  1043;  Baldwin  v.  S.,  46  Fla.  115, 
35  So.  220;  Brvington  v.  P.,  181  111. 
408,  54  N.  E.  981  (assault  with  in- 
tent to  murder).  S.  v.  Grandison, 
49  La.  Ann.  1012,  22  So.  308;  S. 
V.  Young,  104  La.  201,  28  So.  984; 
Richards  v.  S.,  65  Neb.  808,  91  N. 
W.  878;  Reno  v.  S.,  6  Neb.  391,  95 
N.  W.  1042;  Ter.'v.  Garcia,  12  N. 
M.  87,  75  P.  34;  As.her  v.  Ter.,  7 
Okla.  188,  54  P.  445;  S.  v.  Smith,  31 


Wash.  245,  71  P.  767.     As  to  Ten- 
nessee, see  next  section. 

97.  tr.  S.  V.  Prescott,  2  Bis. 
325,  2  Abb.  U.  S.  169;  U.  S.  v. 
Gallagher,   2   Paine,   447. 

98.  U.  S.  V.  Staats,  8  How.  U. 
S.  41,  46. 

99.  See  C.  v.  Scannel,  11  Cush. 
547;  S.  V.  Hogard,  12  Minn.  293; 
S.  V.  Crummey,  17  Minn.  72;  S.  v. 
Short,  54  Iowa,  392,  6  N.  "W.  584; 
Tuller  V.  S.,  8  Tex.  Ap.  501. 

1.  Peek  V.  S.,  2  Humph.  78; 
Williams  v.  S.,  8  Humph.  585. 

2.  Williams  v.  S.,  8  Humph.  585, 
and  Nevills  v.   S.,  7   Coldw.  78. 

3.  Jones  v.  S.,  3  Heisk.  445; 
Williams  v.  S.,  3  Heisk.  376;  Rid- 
dle V.  S.,  3  Heisk.  401;  Northing- 
ton  V.  S.,  14  Lea,  424.  Compare, 
under  a  similar  statute.  Beasley  v. 
S.,  18  Ala.  535;  S.  v.  Absence,  4 
Port.  397;   Butler  v.  S.,  22  Ala.  43. 
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§537.  Misdemeanor — "Feloniously"  as  Surplusage. — 
Some  hold  it  to  be  fatal  in  misdemeanor  to  charge  the  acts 
as  done  "feloniously;"  deeming  that  this  word  "felonious- 
ly" cannot  be  treated  as  surplusage.*  But  the  contrary  is 
the  better  doctrine  in  reason,  and  it  is  sustained  by  the 
more  numerous  authorities.^ 

IV.    What  will  guide  the  Court  in  its  Sentence. 

§  538.  Every  Act  and  Intent — on  which  in  matter  of  law 
the  punishment  of  an  offence  depends,  the  necessity  where- 
of in  allegation  has  already  been  explained,**  is  required 
to  be  set  down  also  for  the  further  reason  here  appearing; 
namely,  as  a  guide  to  the  court  in  its  sentence.'^  More- 
over,— 

§  539.  The  Public  Safety— requires  this  fulness.  With- 
out it,  no  decision  could  be  a  precedent,*  and  the  law  would 
cease  to  be  a  system  of  known  authority. 

A  leading  illustration  of  the  doctrine  under  our  present 
head  appears  in  the — 

§540.    Rules  as  to  Alleging  Value: — 

1.  For  Identification,^  or  for  giving  Jurisdiction^" — to 
the  court,  value  may  be  in  special  circumstances,  but  it  is 
not  generally,  required  to  be  alleged, — ^matter  not  pertain- 
ing to  our  present  elucidations.  As  illustrating  our  pres- 
ent subject,— 

2.  The  Rule — is,  that  whenever  the  punishment  or  the 
extent  of  it  depends  on  the  value  of  a  thing  in  allegation, 

4.  Black  V.  S.,  2  Md.  376;  Bar-  6.  Ante,  §§  77-88,  89a,  127,  325, 
ber  V.  S.,  50  Md.  161,  167,  168.  507,  509,  519,  521,  523. 

5.  New  Crim.  Law,  I,  §  810;  7.  Vogel  v.  S.,  31  Ind.  64;  C.  v. 
Rex  V.  Scofleld,  Cald.  397,  401;  S.  Magowan,  1  Met.  Ky.  368,  71  Am. 
V.   Sparks,   78   Ind.   166;    S.   v.   Ed-  D.  480. 

wards,  90  N.  C.  710;   S.  v.  Staton,  8.    Ante,  §  506. 

88  N.  C.  654;   S.  v.  Watts,  82  N.  C.  9.     Post,    §    567,    569,    578;    Stat. 

656;    Gile  v.   P.   1   Colo.   60.     And      Crimes,  i  945. 

see  S.  V.   Crummey,  17  Minn.   72;  10.    S.  v.  Stlngley,  10  Iowa,  488. 

Hackett  v.  C,  15  Pa.  95;  Mears  v. 

C,    2    Grant,    Pa.    385;    Staeger    v. 

C,  103  Pa.  469. 
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such  value  must  be  averred  and  proved;  ^^  otherwise  it 
need  not  be,^^  unless  required  from  some  f*pecial  reason,  as 
just  suggested.    Thus, — 

3.  In  Arson — at  common  law,  the  value  of  the  property, 
burned  does  not  enter  into  the  definition  of  the  offence,  and 
it  is  not  stated  in  the  indictment.^*  But  if  a  statute  adds 
to  the  punishment  a  fine  equal  in  value  to  the  property 
burned,  it  must  be  alleged  as  a  guide  to  the  court  in  its 
sentence."    So, — 

4.  In  Malicious  Mischief, — under  a  statute  directing 
the  offender  to  be  fined  in  a  sum  assessed  by  the  jury,  "not 
exceeding  fourfold  of  the  value  of  the  property  injured  or 
destroyed,"  the  value  must  be  alleged.^^    Again, — 

§  541.  Larceny  and  Other  Offences — General. — Since 
larceny  is  divided  into  grand  and  petit,  or  otherwise  varied 
in  its  punishment  by  the  value  of  the  things  stolen,  it  has 
become  the  ordinary  rule,  often  expressed  in  the  books 
without  qualification,  that  the  indictment  for  this  offence 
must  state  their  value.^^  But,  as  we  have  seen,^'''  the  proof 
of  value  will  be  adequate  if  it  simply  shows  to  which  of  the 
two  or  more  classes,  meriting  corresponding  punishment, 
the  offence  belongs.  And  if  the  statute  makes  it  a  distinct 
crime  to  steal  a  horse,^®  or  any  other  specified  article,^" 
irrespective  of  its  value,  or  maliciously  to  injure  it,^°  or  to 

11.  Ware  v.  S.,  33  Ark.  567;  See  next  section,  and  Stat.  Crimes, 
Bork  V.   P.,  16  Hun,   476;    Engster      §§  444,  445. 

V.   S.,  11  Neb.   539,  10  N.  W.  453;  16.     Vol.  Ill,   §   713;    Boyle  v.   S., 

Pittman    v.    S.,    14    Tex.    Ap.    576;  37  Tex.  359;  P.  v.  Higbie,  66  Barb. 

Whitehead  v.  S.,  20  Fla.  841.  131;    Sheppard   v.    S.,    1    Tex.    Ap. 

12.  P.  V.  Rice,  73  Cal.  220,  14  P.  ^^2,  28  Am.  R.  422;  Sheppard  v. 
851;  Collins  v.  S.,  20  Tex.  Ap.  197;  S"  ^^  Ala.  531;  Williams  v.  S.,  44 
McDanlels  v.  P.,  118  111.  301,  8  N.  ^^^-  396;  Du  Bois  v.  S..  50  Ala. 
B.  687;  S.  v.  Clement,  42  La.  Ann.  139;  Radford  v.  S.,  35  Tex.  15;  Col- 
583,   7  So.   685;    Com.  v.  Donovan,  ^^^^  "^^  ^■'  ^^  ^^^-  ^^S. 

170  Mass.  228,  49  N.  E.  104.  ^''-    ^"^^^^   §   ^^Sb    (2). 

,„     „  „.         T       '  TT    =    o  18-     Lopez  V.  S.,  20  Tex.  780,  781; 

14.  Clark  V.  P.,  1  Scam.  117;  19.  gtat.  Crimes.  §  427;  Davis  v. 
Ritchey  v.  S.,  7  Blackf.  168.                  g^  4Q  Tg^.  134. 

15.  S.   V.    Garner,    8    Port.    447.  20.     Caldwell  v.  S.,  49'  Ala.  34. 


>§§  542, 543  Substantial  Eequibements.  441 

commit  a  robbery  in  a  particular  place  without  regard  to 
value,^^  the  value  need  not  be  alleged  in  the  indictment;  ^^ 
but  it  must  be  whenever  it  is  an  element  in  the  punish- 
ment, and  it  is  immaterial  what  the  crime  is.^^    In — 

§542.    Further  Illustration:— 

Death  from  Carrier's  Neglect.— A  statute  subjected  the 
common  carrier  by  whose  neglect  a  passenger's  life  is  lost, 
to  a  fine  recoverable  "by  indictment,  to  the  use  of  the  execu- 
tor or  administrator  of  the  deceased  person,  for  the  benefit 
of  his  widow  and  heirs."  And  it  was  held,  not  only  that, 
the  name  and  appointment  of  the  administrator  must  be 
set  out  in  the  indictment;  but  it  should  also  "allege,"  said 
Dewey,  J.,  "that  the  deceased  has  left  a  widow  and  child,, 
or  one  of  these  only,  as  the  case  may  be;  and  if  no  widow 
and  child,  then  it  should  be  alleged  that  the  deceased  left, 
heirs  at  law,  for  whose  benefit  the  executor  or  administra- 
tor is  to  recover  the  amount  of  the  fine. ' '  "* 

V.    Help  to  plead  the  Proceeding  in  Bar  of  Another. 

543.  Fundamental, — in  our  American  law,  is  the  right 
to  plead  one  proceeding  in  bar  of  another.^*  And  this  car- 
ries with  it  the  right  to  have  the  indictment  so  framed  that 
it  can  be  made  the  foundation  of  the  plea.^®    But — 

21.  S.  V.  Burke,  73  N.  C.  83.  second  conviction  increases  punish- 

22.  Sheppard  v.  S.,  42  Ala.  531;  ment  first  conviction  must  be- 
S.  V.  Daniels,  32  Mo.  558.  The  .case  pleaded  though  sentence  need  not 
of  Davis  V.  S.,  40  Ga.  229,  seems  be.  The  court  may  inspect  record 
to  have  proceeded  on  a  misappre-  of  former  trial  or  hear  oral  proof, 
hension,  and  it  is  not  harmonious  McWhorter  v.  S.,  118  Ga.  55,  44 
with   this   doctrine,   if,    as   I   infer,  S.  B.  873. 

the    punishment    did    not    depend  25..   New  Grim.  Law,  I,  §  982. 

upon    value.     See    Campbell    v.    S.  26.    Ante,  §  507   (1);   C.  v.  Per- 

(Tex.  Cr.  Ap.  1911),  135  S.  W.  548.  rigo,  3  Met.  Ky.  5;   Rex  v.  Gibbs, 

23.  Rex  V.  Forsyth,  Russ.  &  Ry.  8  Mod.  58;  S.  v.  Segermond,  40- 
274;  Stat.  Crimes,  §§  427,  444,  445,  Kan.  107,  10  Am.  St.  169;  C.  v. 
457,  944.  Harrington,    130    Mass.    35,    19    P. 

24.  C.  v.  Eastern  Rid.  5  Gray,  370;  P.  v.  Rouss,  23  N.  Y.  Cr.  R.. 
473,    474.     For   other   illustrations,  340,  118  N.  Y.  S.  433. 

see  ante,   §   77   et  seq.     Where   a 
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§544.  Practically — the  importance  of  this  theoretical 
proposition  is  not  great.  It  is  not  the  law  that  the  first  in- 
dictment shall  be  so  distinct  and  minute  as  to  constitute, 
without  oral  proof,  a  bar  to  a  second.  The  identity  of  the 
two  accusations  must  be  shown  by  parol.'^''  Therefore  an  in- 
dictment satisfying  the  demands  of  the  previous  sub-titles 
of  this  chapter  will  be  sufficient  under  the  present  one. 

27.    Post,    §    816;    Horan   v.    S., 
24  Tex.  61. 
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METHODS    OP    THE    SUBSTANTIAL    ALLEGATIONS. 

§§  545.  Introduction. 

546-553.  Difference  where  Thing  Known  or  not. 

554-558.  Between  Matter  Incidental  and  of  Direct  Substance. 

559-563.  Methods  of  Alleging  Written  and  Spoken  Words. 

564,  565.  Alleging  Words  from  a  Foreign  Language. 

566-584.  Identifying  Matter. 

585-  592.  Disjunctive  and  Conjunctive  Allegations. 

§  545.  How  Chapter  divided. — ^We  shall  consider,  I.  The 
Difference  where  the  Thing  is  Klnown  or  not  to  the  Grand 
Jury;  II.  The  Distinction  between  Matter  Incidental  and 
of  the  Direct  Substance;  III.  The  Methods  of  Alleging 
Written  and  Spoken  Words;  IV.  Alleging  Words  from  a 
Foreign  Language;  V.  Identifying  Matter;  VI.  Disjunctive 
and  Conjunctive  Allegations. 

I.    "^'he  Difference  where  the  Thing  is  Known  or  not  to  the 

Grand  Jury. 

§  546.  1.  In  a  Preceding  Chapter, — we  saw  that  where 
the  grand  jury  is  informed  of  the  material  facts  of  an  of- 
fence, but  not  of  some  identifying  circumstance,  it  may 
make  averment  of  the  former  according  to  its  knowledge, 
and  <!xcuse  the  not  setting  out  of  the  latter  by  alleging  it 
to  be  unknown  to  the  jurors.^^    Thus, — 

An  Identifying  Name  unknown: — 

2.  How  Allege. — Where,  by  the  general  rules,  a  name 
ought  to  be  averred,  yet  the  grand  jurors  cannot  ascertain 
what  it  is,  the  ordinary  form  of  the  allegation  is:  "a  certain 
person  whose  name  is  to  the  jurors  unknown,"  or,  "a  cer- 
tain person  or  persons  to  the  jurors  aforesaid  unknown."^® 

28.  Ante,    §§    493-496.  v.  Campbell,  1  Car.  &  K.  82;    Rex 

29.  1  Stark.  Crim.  PI.  (2d  Ed.)  v.  Clark,  Russ.  &  Ry.,  358;  Rex  v. 
188;   1  Chit.  Crim.  Law,  212;   Reg.      Smith,    6   Car.    &    P.    151;     C.  v. 

(443) 
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In  one  case,  the  words  were  simply  "a  certain  boy  whose 
name  is  unknown,"  not  sajdng  to  whom  unknown,  and  they 
were  held  to  suffice.^"  The  form  is  not  injured  by  sub- 
stituting therein  "by"  for  "to."^^ 

3.  In  Special  Cases, — the  form  should  be  varied;  as, 
where  a  part  of  the  name  is  known,  but  not  all,*^  or  where 
from  the  circumstances  some  added  description  is  desir- 
able,^*— cases  the  manner  of  dealing  with  which  will  be 
obyious  as  they  arise. 

4.  The  Want  of  Knowledge — must  be  thus,  or  in  some 
other  proper  manner,  averred  to  excuse  the  omission  of  the 
name.** 

§  547.  Not  always  permissible. — ^As  already  seen,*^  this 
allegation  of  unknown  will  not  excuse  the  setting  out  of 
the  substance  of  the  essentials.*^  So  that  if  the  grand  jury 
cannot  state  what  is  necessary  for  the  defendant  to  know 
in  making  his  defence,*^  they  cannot  indict  him.** 

§  548.  Instances, — wherein  it  is  permissible  to  allege  a 
name  as  unknown,  are  that  of  the  purchaser  in  the  in- 

Thornton,  14  Gray,  41;   S.  v.  Snow,  S.,  28  Tex.  Ap.  73,  11  S.  W.  929; 

41  Tex.  596;  Morgenstern  v.  C,  27  Rothschild  v,  S.,  7  Tex.  Ap.  519. 

Grat.  1018;   Grogan  v.  S.,  63  Miss.  34.    Ante,  §§  493,  495,  496;  cases 

147;  Mackey  v.  S.,  20  Tex.  Ap.  603;  cited    to    par.    2    of    this    section; 

Bugger  V.  S.,  27  Tex.  Ap.  95,  10  S.  Roberson       v.       Lamhertville,       9 

W.   763;     Partridge    v.    Strange,   1  Vroom,  69;  S.  v.  Stuckey,  2  Blackf- 

Plow,  77,  85;  Buckley  v.  Thomas,  1  289;   Reg.  v.  Hicks,  2  Moody  &  R. 

Plow,  118,  129;    Rushton's   Case,  2  302;     S.   v.   Burgess,    4    Ind.    606; 

Leon,  121;   S.  v.  Grant,  86  la.  216,  Brewer  v.  S.,  18  Tex.  Ap.  456. 

225,   53  N.  W.  120;    S.   v.  Ean,   90  35.    Ante,  §§  495,  498. 

la.    534,    58    N.   W.    898;    U.    S.    v.  36.    Wallace  v.  P.,  27  ni.  45. 

Scott,   74  Fed.  213.  37.     Ante,   §   517  et  seq. 

30     Brooster  v.   S.,   15  Ind.   190.  38.    Francois   v.    S.,    20   Ala.    83. 

31.  C.  y.  Griffin,  105  Mass.  175.  ^""^  f\^  «.  v.  Schroder   Riley,  65; 

,„„    „„  Rudolph  V.  S.,  Riley,  298;    Eherlin 

32.  Nelms  v.  S.,  84  Ga.  466,  20  ^_  ^^^^^^^  g^  ^^^  g^g_  Consult,  in 
Am.  St.  377,  10  S.  E.  108;  Brewer  connection  with  these  cases,  S.  v. 
V.  S.,  18  Tex.  Ap.  456.  Harris,  2  Sneed,  224;   S.  v.  Guyott, 

33.  S.  V.  Mclntire,  59  Iowa,  264,  26  Mo.  62;  C.  v.  Cook,  13  B.  Monr. 
267,  13  N.  W.  286;  Foster  v.  S.,  106  149,  and  S.  v.  Schroder,  3  Hill,  S. 
Ind.  272,  6  N.  E.  641;   Puryear  v.  C.  61. 
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dictment  for  unlicensed  liquor-selling,^*  who.  by  some  opin- 
ions,*" contrary  to  others,*^  need  not  be  mentioned  by  name 
•even  tbougb  known;  the  allegation  of  the  ownership  in 
larceny;  ''^  of  the  victim  of  an  assault;  **  of  the  person  slain 
in  a  felonious  homicide.** 

§  549.  If  the  Name  might  be  Known— to  the  grand  jury, 
yet  they  will  not  learn  it,  their  wilful  ignorance,  thus  pro- 
ceeding from  no  necessity,  creates  none.***  And  there  can 
be  no  conviction  on  the  allegation  that  the  name  is  un- 
known, where  they  could  have  ascertained  it  by  reason- 
able exertions.*'  In  the  words  of  the  English  judges: 
^'The  want  of  description  is  only  excused  when  the 
name     cannot    be    known."*®      Thus,    in    a    liquor-sell- 


39.  S.  V.  Bryant,  14  Mo.  340; 
Blodget  V.  S.,  3  Ind.  403;  C.  v. 
Hitohings,  5  Gray,  482;  Shelling  v. 
Com.,  11  Ky.  L.  675. 

40.  Stat.  Crimes,  §  1037;  P.  v. 
Adams,  17  Wend.  475;  Langan  v. 
P.,  32  Colo.  414,  76  P.  1028;  New- 
man V.  S.,  101  Ga.  534,  28  S.  E. 
1005;  S.  T.  Back,  99  Mo.  Ap.  34,  72 
S.  W.  466;  S.  v.  McAnally,  105  Mo. 
Ap.  333,  79  S.  W.  990;  S.  v.  Wil- 
liams, 11  S.  D.  515,  64,  75  N.  W. 
-915. 

41.  Stat.  Crimes  ut  sup. 

42.  Anonymous,  1  Dy.  99a;  S. 
V.  Bell,  65  N.  C.  313;  Atkinson  v. 
S.  19  Tex.  Ap.  462;  Shockley  v.  S., 
38  Tex.  Cr.  458,  42  S.  W.  972; 
Melton  V.  S.  (Tex.  1900),  56  S.  W. 
67;  Thomas  v.  S.,  96  Ga.  311,  22 
S.  E.  956;  Landreth  v.  S.,  44  Tex. 
■Cr.  239,  70  S.  W.  758. 

43.  S.  y.  Elmore,  44  Tex.  102; 
Tlutherford  v.  S.,  13  Tex.  Ap.  92; 
Brooster  v.  S.,  15  Ind.  190,  as  to 
-which  see  ante,  §  546  (2). 

44.  Reed  v.  S.,  16  Ark.  499; 
Reg.  V.  Campbell,  1  Car.  &  K.  82; 
"Reg.  V.  Stroud,  2  Moody,  270,  1  Car. 
.&  K.  187. 


44a.  If  it  appears  on  the  trial 
that  the  name  in  fact  was  known 
to  the  grand  jury  when  the  accused 
was  indicted  it  is  a  variance  and  a 
conviction  will  not  stand.  James 
V.  S.,  115  Ala.  83,  22  So.  565;  S.  v. 
Wiseback,  139  Mo.  214,  40  S.  W. 
946;  U.  S.  v.- Scott,  74  Fed.  213. 

45.  Jprasco  v.  S.,  6  Tex.  Ap. 
238;  Williamson  v.  S.,  13  Tex.  Ap. 
514;  Atkinson  v.  S.,  19  Tex.  Ap. 
462;  Langham  v.  S.,  26  Tex.  Ap. 
533,  10  S.  W.  113;  Carter  v.  S., 
172  Ind.  227,  231,  87  N.  E.  1081; 
Duvall  V.  S.,  63  Ala.  13;  S.  v. 
Stowe,  132  Mo.  199,  209,  33  S.  W. 
799;  Winter  v.  S.,  90  Ala.  637, 
638,  8  So.  556;  S.  v.  Thompson, 
137  Mo.  620,  39  S.  W.  83. 

46.  Reg.  V.  Stroud,  2  Moody, 
270.  In  the  report  of  this  case  in 
1  Car.  &  K.  187,  188,  the  expres- 
sion is  slightly  different;  namely, 
"Their  lordships  being  of  opinion 
that  in  order  to  sustain  a  count 
for  the  murder  of  a  child  whose 
name  is  to  the  jurors  unknown, 
there  must  be  evidence  showing 
that  the  name  could  not  reason- 
ably have  been  supposed  to  be 
known  to  the  grand  jury." 
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ing  case,  where  the  name  of  the  purchaser  was  laid  as- 
unknown^  and  a  witness  on  whose  evidence  the  indictment 
had  been  found  testified  that  he  knew  the  name  and  should 
have  disclosed  it  to  the  grand  jury  had  he  been  asked,  but 
he  was  not,  it  was  held  that  there  could  be  no  valid  con- 
viction,*''   But — 

§  550.  Doctrine  misapprehended. — In  one  of  our  courts, 
the  true  doctrine  on  this  subject  not  being  before  the  minds- 
of  the  judges,  they  rendered  a  contrary  decision.  They  as- 
sumed that  the  question  was  simply  one  of  variance,  nor 
did  it  occur  to  them  that  anybody  regarded  it  otherwise. 
The  grand  jury  being  in  fact  ignorant  of  the  name,  proof' 
that  they  might  have  ascertained  it  but  would  not,  they 
held,  created  no  variance,  therefore  (the  doctrine  of  neces- 
sity being  entirely  out  of  mind)  they  saw  no  objection  ta 
the  conviction.**    This  case,  proceeding  from   a   blunder. 


47.  Blodget  v.  S.,  3  Ind.  403, 
404.  Chltty  says:  "Where  the  par- 
ties' names  may  be  ascertained  on 
inquiry,  it  feeems  they  must  be 
named;  and  where  property  was 
stated  in  one  count  to  belong  to 
certain  persons,  naming  them 
specifically,  but  in  another  count 
to  belting  to  persons  unknown,  and 
the  prosecutor  by  defect  of  evi- 
dence could  not  prove  the  Chris- 
tian names  of  the  persons  des- 
cribed in  the  first  count,  it  was 
considered  he  could  not  recur  to 
the  other  count."  1  Chit.  Crim. 
Law,  213,  referrring  to  Rex  v.  Rob- 
inson, Holt,  N.  P.  595.  In  this  case, 
Richards,  C.  B.,  said:  "The  own- 
ers. It  appears,  are  known,  but  the 
evidence  is  defective  on  this  point. 
How  can  I  say  that  the  owners  are 
unknown?  I  remember  a  case  at 
Chester  before  Lord  Kenyon, 
where  the  property  was  laid  as  be- 
longing to  a  person  unknown;  but 
upon  the  trial  it  was  clear  that  the 


owner  was  known,  and  might 
easily  have  been  ascertained  by 
the  prosecutor.  Lord  Kenyon  di- 
rected an  acquittal."  p.  596.  See- 
also  Reg.  V.  Campbell,  1  Car.  &  K. 
82;  Cheek  v.  S.,  1  Ala.  Sel.  Cas. 
107,  38  Ala.  227;  U.  S.  v.  Stetson, 
3  Woodb.  &  M.  164;  Rice  v.  S.,  3- 
Kan.  141;  Rex.  v.  Walker,  3  Camp. 
264  and  note. 

48.     C.  V.  Stoddard,  9  Allen,  280; 
C.  V.  Sherman,  13  Allen,  248.     And> 
see  Duvall  v.  S.,  63  Ala.  12;   C.  v. 
Gallagher,   126  Mass.   54;    and  see- 
Coffin  V.  U.  S.,  156  V.  S.  432,  451, 
15   Sup.   Ct.   394;    Koser  v.   P.,  224 
111.  201,  208,  79  N.  E.  615;    Wood- 
ring   V.   Ter.,   14   Okla.   250,    78    P. 
85;  Guthrie  v.  S.,  16  Neb.  667,  669; 
Reeves    v.    Ter.,    10    Okla.    194,    78: 
R.  85,  all  of  which  hold  that  the- 
allegation  of  name,  or  other  part 
unknown  need  not  be  proved  to  be 
unknown  in  the  first  Instance  by- 
the  State. 
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is  not  properly  to  be  deemed  in  conflict  with  prior  ones, 
which  rest  on  a  foundation  not  seen  by  those  deciding  it. 
The  grand  jury  is  by  law  required  to  ascertain  the  facts  be- 
fore indicting  a  man;  and  if  they  will  not,  but  will  insist 
upon  declaring  a  thing  to  be  unknown  while  refusing  to 
learn  it,  a  thing  which  the  law  made  it  their  duty  to  ascer- 
tain, surely  wrong  does  not  take  from  the  defendant  his 
right  to  object  to  a  defective  allegation. 

§551.  1.  Unknown  Name  known  at  Trial. — ^Where  a 
name  properly  laid  as  unknown  to  the  grand  jury  is  dis- 
closed at  the  trial,  there  is  not  therefore  a  variance,  nor 
is  the  indictment  rendered  ill;  for  what  was  good  at  the 
finding  cannot  be  impaired  by  matter  subsequent.*^  Or, 
even  if  the  grand  jury  itself  knew  at  another  time  the 
name,  the  result  is  the  same;  as,  if  on  the  trial  of  an  indict- 
ment for  receiving  goods  charged  as  stolen  by  an  unknown 
person,  it  appears  that  the  same  grand  jury  had  found  an  in- 
dictment against  one  by  name  for  stealing  the  same  goods, 
there  my  still  be  a  conviction.^" 

2.  What  Unknown. — If  the  grand  jurors  know  who  is 
meant,  but  not  his  name,  it  is  a  case  of  name  unknown.^  ^ 

49.  C.  V.  Hill,  11  Cush.  137;  to  the  jurors  is  unknown."  He  co- 
White  V.  P.,  32  N.  Y.  465;  C.  v.  habited  with  her,  and  sometimes 
Hendrie,  2  Gray,  503;  Hays  v.  S.,  said  she  was  his  wife,  sometimes 
13  Mo.  246;  S.  v.  Bryant,  14  Mo.  not,  none  of  the  witnesses  had 
340;  Johnson  y.  P.,  124  111.  Ap.  213;  heard  her  called  by  any  name.  Ers- 
Cooke  V.  P.,  134  111.  Ap.  41,  82  N.  kine,  J.,  told  the  jury  that  if  they 
B.  863,  231  111.  9;  Com.  v.  Noble,  were  satisfied  the  deceased  was 
165  Mass.  13,  42  N.  B.  328.  not  his  wife,  and  her  name  could 

50.  Rex  V.  Bush,  Russ.  &  Ry.,  not  be  ascertained  by  any  rea^on- 
372;  C.  V.  Hill,  11  Cush.  137;  able  diligence,  this  description  of 
Loftus  V.  C,  3  Grat.  631.  See  the  her  was  well;  but  if  the  deceased 
la«t  two  of  these  cases  on  the  fur-  was  his  wife,  it  was,  ill;  for 
ther  question  of  making  a  grand  although  there  was  no  evidence  of 
juror  a  witness  of  what  was  known  her-  Christian  name,  she  was"  en- 
in   the   jury-room.  titled    to    his    surname.      Reg.    v. 

51.  C.  V.  Thompson,  5  Cush.  551.  Campbell,  1  Car.  &  K.  82.  To  the 
And  see  C.  v.  Hendrie,  2  Gray,  point  that  a  person  cannot  be  des- 
503.  Thus,  in  England,  a  man  was  cribed  as  unknown  when  one  name 
Indicted  for  manslaughter  In  kill-  is  known,  see  also  Reg.  v.  Stroud, 
ing  "  a  certain  woman  whose  name  2  Moody,  270,  1  Car.  &  K.  187.  And 
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§  552.  1.  Proof  of  Unknown. — ^Where  the  name  ouglit, 
were  it  known,  to  be  stated,  the  averment  that  it  is  un- 
known is  material,  and  it  must  be  proved.*^    As  to  the — 

2.  Presumptions. — It  would  seem,  on  principle,  that  if 
at  the  trial  the  name  appears  as  unknown,  the  petit  jury 
may  presume  it  was  so  also  to  the  grand  jury;  but  if  it  is 
proved  as  known,  affirmative  proof  must  be  added  th.at  to 
the  grand  jury  it  was  unknown.  The  few  cases  we  have  to 
this  question  appear,  when  viewed  as  direct  authority,  in- 
distinct and  inconclusive.^^ 

§  553.    Other  Things  unknown: — 

1.  In  Homicide, — the  indictment  may  charge  that  it  was 
-committed  ' '  in  some  way  and  manner,  and  by  some  means, 
instruments,  and  weapons,  to  the  jurors  unknown,"  if  in 
fact  the  grand  jury  are  unable  on  investigation  to  be  more 
specific.^*    So, — 

2.  In  Forgery, — ^while  in  general  the  indictment  must 
-contain  a  transcript  of  the  instrument  forged,^^  if  it  is 
lost^®  or  destroyed,  or  in  the  hands  of  the  prisoner,  this 
particularity  may  be  dispensed  with  on  such  fact  being 

see  stone  v.  S.,  30  Ind.  115;   Kel-  302,  12  Am.  R.  314;   S.  v.  Motley, 

ley  V.  S.,  25  Ark.  392.     But  see  S.  7  Rich.  327;   Morgenstern  v.  C,  27 

V.  Bayonne,  23  La.  Ann.  78.  Grat.    1018;     C.    v.     Thornton,     14 

52.  Reed     v.     S.,     16  Ark.  499;  Gray,  41. 

Cameron  v.  S.,  13  Ark.  712;    S.  v.  54.     G.  v.  Webster,    5  Gush.  295, 

Wilson,  30  Gonn.  500;   Stone  v.  S.,  52  Am.   D.   711;    S.  v.  Williams,   7 

30   Ind.  115    (compare  with  Kelley  Jones,   N.   G.   446,   78   Am.   D.   248; 

T.  S.,  25  Ark.  392);  Cheek  v.  S.,  38  P.    v.    Gronin,    34    Gal.    191;    S.    v. 

Ala.  227;  Winter  v.  S.,  90  Ala.  637,  Burke,  54  N.  H.  92;    S.  v.  Parker, 

8  So.  556;   Sault  v.  P.,  3  Colo.  Ap.  65  N.  G.  453;   S.  v.  Wood,  53  N.  H. 

652,  34  Pac.   263;    S.  v.  Ready,   44  484;  Colt  v.  P.,  1  Par.  Gr.  611;  Cox 

Kan.   697,    26   P.    58;    S.   v.   Stowe,  v.  P.,  80  N.  Y.  500;   Olive  v.  S.,  11 

132    Mo.    199,    209,    33    S.   W.    799;  Neb.    1,    7    N.   W.    444;    Newell    v. 

Boren  v.   S.,   23  Tex.  Ap.  28,  4'  S.  S.,  115  Ala.  54,  20  So.  572  Waggo- 

"VV.  463.  ner  v.    S.,   155   Ind.   341,    58   N.   B. 

53.  See  and  compare  the  cases  190;  Hughes  v.  S.  (Tex.  Cr.  Ap. 
in  last  note  and  C.  v.  Thompson,  2  1900),  60  S.  W.  562. 

Gush.  551,  552;  Reg.  v.  Thompson,  55.     Post,    §    559   et    seq. 

16  Q.  B.  832,  4  Eng.  L.  &  Eq.  287;  56.    Wallace   v.   P.,    27    111.    45; 

Merwln   v.    P.,    26    Mich.    298,    301,      Hess  v.  S.,  73  Ind.  537, 
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averred;  whereupon  the  substance  only   need   be   given.^'' 
Again, — 

3.  In  Larceny — and  its  compounds,  such  as  robbery, 
burglary,  and  the  like,  the  things  taken  may  be  described 
with  such  particularity  as  the  grand  jury  is  able;  and  the 
rest  of  the  description,  to  fill  the  ordinary  requirements  of 
the  law,  may  be  alleged  as  unknown.^^ 

II.    The  Distinction  between  Matter  Incidental  and  of  the 
Direct  Substance. 

§554.  1.  The  Doctrine — ^is,  that  an  averment  which 
is  incidental,  as  being  introductory  or  collateral,  or  an  in- 
ducement to  something  else,  need  not  be  set  down  in  the  in- 
dictment either  so  much  in  detail  or  with  such  directness 
as  those  parts  are  required  to  be  which  constitute  the  gist 
of  the  offence.^®    Thus, — 

2.  Material  Part — Recital. — In  the  words  of  Starkie,®" 
"it  is  insufficient  to  allege  a  material  part  of  the  charge  by 
way  of  recital,"  prefaced  by  "for  that  whereas."  For 
example,^ — 

3.  Magistrates'  Order. — ^An  indictment  for  disobeying 
"an  order  of  two  magistrates  averred  that  whereas  the  jus- 
tices made  an  order,"  etc.    And  it  was  adjudged  "insuf- 

57.  p.  V.  Kingsley,  2  Cow.  522,  14  Mass.  333 ;  S.  v.  McAnulty,  26  Kan. 
Am.  D.  520;  Wallace  v.  P.,  27  111.  533;  Terrttory  v.  Bell,  5  Mont.  562; 
45;  U.  S.  V.  Britton,  2  Mason,  464;  C.  v.  Gallagher,  126  Mass.  54;  C. 
Croxdale  v.  S.,  1  Head,  139;  S.  v.  v.  Butts,  124  Mass.  449;  Duvall  v. 
Callahan,  124  Ind.  364,  24'  N.  E.  S.,  63  Ala.  12.  Court  may  order 
732.  See  Morton  v.  S.,  30  Ala.  527;  prosecuting  attorney  to  give  a 
U.  S.  V.  Fisler,  4  Bis.  59;  post,  §  more  particular  description  of  sto- 
560.  len  property  acquired  after  indict- 

58.  Ceonnish  v.  S.,  115  Ala.  30  ment.  Enson  v.  S.,  58  Fla.  57,  50 
22  So.  564;  S.  v.  Williams,  118  Iowa,  So.  948;  S.  v.  Thompson,  137  Mo. 
494,   92   N.   W.   652;    S.   v.   Brin   30  620,  39  S.  W.  83. 

Minn.  522,  16  N.  W.  406;  C.  v.  Saw-  59.     1    Chit.       Crim.     Law,     231. 

telle,    11    Cush.    142;    S.   v.   Hoppe,  Jones  v.  U.  S.,  89  C.  C.  A.  303,  162 

39  Iowa,  468;  Chisolm  v.  S.,  45  Ala.  F.   417;    Kerrch  v.  U.   S.,  96   C.   C. 

66;    S.   V.   Hinckley,    4    Minn.    345;  A.   258,   171   F.   366. 

Merwin   v.    P.,    26    Mich.    298,    301,  60.     1   Stark.   Crim.  PI.    (2d  Ed.) 

12   Am.   R.    314;    C.   V.    Green,    122  244,  245. 

1  C.  P.— 29 
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ficient  for  not  directly  averring  that  such  an  order  was 
made;  for,  without  the  order,  there  could  be  no  offence." *^ 
But— 

4.  Mere  Introductory  Matter — ^may  be  adequately  "laid 
under  a  quod  cum,^'^'-  as — 

5.  In  Forgery, —  an  indictment  "which  alleged  quod  cum 
testatum  existit  per  guandum  indenturam,  that  J.  S.  de- 
mised, etc.,  and  then  averred  that  the  defendant  falsely 
forged  an  assignment  in  writing  of  that  lease,  setting  out 
the  tenor,  was  holden  to  be  sufficiently  certain."  "^ 

§  555.  1.  Inducement  —  Main  Charge. — Circumstances 
which  make  an  act  an  offence  are  distinguishable  from  the 
act.    Thus, — 

2.  Non-feasance  in  Office. — ^An  indictment  against  a  con- 
stable for  not  returning  a  warrant  may  aver  that  whereas 
a  third  person  named  was  convicted  so  and  so,  and  where- 
as a  warrant  was  issued,  and  the  like,  because  this  is  in- 
ducement; but  when  it  comes  to  lay  the  non-feasance  it- 
self,— the  main  charge, — ^its  language  must  be  direct.®^ 
And— 

3.  Restated. — ^Mere  inducement  may  be  laid  with  a 
"whereas"  or  quod  cum;^^  but  the  allegation  of  the  main 

61.  Rex  V.  Crowhurst,  (2  Ld.  the  indictment  comes  to  charge 
Raym.)  1363;  Rex  v.  Whitehead,  1  the  forgery  it  charges  it  in  a  par- 
Salk.  371;  2  Hawk.  P.  C,  c.  25,  §  ticular  manner."  Starkie  adds,  in 
60;  4  Co.  42;  5  Co.  120;  Rex  v.  his  text:  "In  Long's  Case,  5  Co. 
Mytton,  Cald.  536,  4  Doug.  333.  119h,  122,  hut  see  Rex  v.  Crow- 
Compare  with  Winn  v.  S.,  55  Ark.  hurst,  (2  Ld.  Raym.)  1§63,  it  was 
360,  18  S.  W.  375;  Mason  v.  S.,  171  holden  that  the  averment  quod 
Ind.  78,  85  N.  E.  776.  exoneravit     tormentum     dans     pla- 

61a.     Meaning   "for    that    where-  gam,  without  saying  percussit,  was 

as,"  and  introducing  matter  of  in-  insufficient;   and  in  Vaux's  Case,  4 

ducement.  Co.     44a,     an    indictment    alleging 

62.  Reg.  V.  Goddard,  3  Salk.  171,  quod  nesciens  potum  fore  venena- 
2  Ld.  Raym.  920,  921;  Rex  v.  turn  bihit  was  holden  to  be  vicious 
Lawley,  2  Stra.  904;  Com.  Dig.  In-  for  not  saying  expressly  venenum 
dictment.     In   Rex   v.    Goddard   it  bibit." 

was  said:   "The  quod  cum  is  well         63.    Reg.  v.  Wyatt,  2  Ld.  Raym. 
enough  for  it,  for  it  is  but  an  in-      1189. 
ducement  to   the   fact;    and   when 
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charge  must  be  direct.^^  Moreover,  the  inducement  need 
not  be  set  down  with  all  the  minuteness,  or  certainty  of  time 
and  place,  required  for  the  main  charge."® 

§  556.  1.  Part  of  Speech.— Consistently  with  this  rule 
that  the  main  charge  must  be  direct,  and  not  laid  as  induce- 
ment, the  law  which  is  even  indifferent  to  false  grammar 
and  verbal  inaccuracies®^  does  not  require  for  the  direct 
averment  any  particular  part  of  speech,  provided  that  to 
the  common  understanding  it  is  direct.    Thus, — 

2.  The  Infinitive  Mode  of  the  Verb— was  held  not  to  al- 
lege a  sale  with  due  directness,  where  the  words  were  "did 
aid,  abet,  and  assist  certain  persons  .  .  .  to  sell"  cer- 
tain liquors.®®  And  still  the  part  of  speech  was  the  verb, 
which  is  the  common  and  appropriate  one  for  such  a  pur 
pose.    On  the  other  hand, — 

3.  The  Participle  or  even  the  Adverb — will  suffice  when 
so  employed  as  to  satisfy  the  demand  for  directness.®®  Tf 
illustrate, — 

4.  Participle — (Tampering  with  Witness — Stolen  Goods, 
etc.) . — One  Lawley,  being  found  guilty  of  attempting  to  dis- 
suade another  from  appearing  as  a  witness  against  Crooke, 
moved  in  arrest  of  judgment  because,  says  the  report,  "it 
was  not  positively  averred  that  Crooke  was  indicted.  It 
was  only  laid  that  she,  sciens  that  Crooke  had  been  indicted, 
and  was  to  be  tried,  did  so  and  so;  whereas  in  all  criminal 
cases  the  fact  must  be  positively  alleged,  and  not  by  infer- 
ence. But  the  court  upon  consideration  held  it  was  well 
enough;  and  that  there  is  no  real  difference  between  in- 
dictments and  actions,  where  the  gist  of  the  action  must  be 
positively  averred.  Dans  plagam  mortalem,  warramtizando 
vendidit,  receiving  stolen  goods  knowing  them  to  be  stolen, 

64.  Reg.    V.    Goddard,     (2    Ld.)  67.     Ante,    §§    354-357. 

Raym.   920,  921.  68.     S.    v.    Higgins,    53    Vt.    191. 

65.  Rex  V.  Whitehead,  1  Salk;  Similar  to  this  is  the  insufficient 
371;  Reg.  v.  Daniel,  Holt,  346,  347.  averment  that  the   defendant  has 

66.  S.  V.  Mayberry,  48  Me.  218;  "taken  upon  himself  to  do,"  in- 
C.  V.  Reynolds,  14  Gray,  87,  90,  stead  of  that  he  did.  Ante,  §  508. 
74  Am.  D.  665.  69.    Antej   §  504. 
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are  all  as  loose.  So  is  the  ease  of  keeping  a  dog,  knowing 
Mm  to  be  accustomed  to  bite  sheep."  ''''    In  like  manner, — 

§557.  1.  "Being"— (Age— Abduction).— Under  4  &  5 
Phil.  &  M.  c.  8,  which  made  it  punishable  for  one  "above 
the  age  of  fourteen"  to  steal  an  heiress,  the  age,  which  was 
one  of  the  two  pillars  of  the  offence,  was  held  to  be  suf- 
ficiently set  out  by  charging  that  the  defendant,  "being 
above  the  age  of  fourteen  years,"  did  the  act.'^^    So, — 

2.  "Cursing,"  etc.— Disturbing  the  Peace.— Under  an- 
other statute,  it  was  held  sufficient  to  aver  that  the  defend- 
ant by  "cursing  and  swearing,  and  by  loud  and  abusive  and 

indecent  language,"  disturbed  the  peace  of  the  neighbor- 
hood.^2 

§  558.  1.  Laying  Intent  with  Participle. — The  allega- 
tion of  evil  intent  is  often  in  this  participle  form,  and  it 
suffices  though  only  in  the  introductory  part  of  the  indict- 
ment.''^   Likewise — 

2.  Intent  with  Adverb. — It  is  familiar  that  "felonious- 
ly," "traitorously,"  and  other  like  adverbs  duly  designate 
the  intent. 

III.     The  Method  of  Alleging  Written  and  Spoken  Words. 

§559.  1.  Legal  Effect— Exact  Words.— While  it  is  a 
sort  of  general  rule  that  sayings,  doings,  and  even  written 
instruments  may  be  charged  in  an  indictment  as  well  by 
their  legal  effect  as  in  their  outward  form,'^*  there  are  cir- 
cumstances wherein,  for  their  special  reasons,  the  very 
words,  whether  written  or  spoken,  must  be  given.    Hence, — 

2.  Substance — Tenor. — There  are  two  ways  of  setting 
out  words, — by  their  substance,  and  by  their  tenor.  And 
through  much  construing  of  averments,  the  courts  have 

70.  Rex  V.  Lawley,  2  Stra.  904.  72.  S.  v.  Fogerson,  29  Mo.  416; 
And  see  Gibson  v.  C,  2  Va.  Cas.  Watkins  v.  S.  (Tex.  Cr.  Ap.  1898), 
111;   S.  V.  Dineen,  10  Minn.  407.  44  S.  W.  507. 

71.  Rex  V.  Moor,  2  Mod.  128,  73.  Rex.  v.  Phlllpps,  6  East, 
130;    S.  V.   Bloor,   20   Mont.   74',   52  464,  472,  2  Smith,  550. 

P.  611.  74.     Ante,   §   332. 
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established  by  what  expressions  the  pleader  binds  himself 
to  the  substance,  and  by  what  to  the  tenor.    Thus, — 

3.  The  Tenor — is  ordinarily  introduced  by  prefacing  the 
words,  whether  written  or  spoken,  with  "to  the  tenor  fol- 
lowing," or,  "according  to  the  tenor  following,"''''  Yet 
there  are  other  expressions  held  to  be  equivalents;  as, 
"in  these  words," — "as  follows, "^^ — "in  the  words  and 
figures  following, "'^'^ — "as  follows,  that  is  to  say."''^ 

§  560.  The  Substance — ^is  denoted  by  any  one  of  the  fol- 
lowing phrases  or  terms,  none  of  which  indicate  the  tenor, 
yet  they  do  not  appear  to  be  exact  equivalents:  "in  man- 
ner and  form  following,  that  is  to  say,"^" — "according  to 
the  purport  and  effect,  and  in  substance,  an^ong  other 
things,  as  follows,  that  is  to  say,"  ^° — "of  the  purport  and 
effect  following,  that  is  to  say,"*^ — " purport, "^^ — "sub- 
stance, ' '  8^ — ' '  effect  following. ' '  ^* 

§  561.  1.  Profess  Tenor. — Where  the  law  requires  the 
words  to  be  laid  by  their  tenor,  the  indictment  must  in- 
troduce them  in  one  of  the  ways  which  denote  this;  it  will 
not  suffice  merely  to  set  them  out  accurately  in  fact.*" 
And— 

2.  Exceptions. — If  the  case  is  within  any  class  of  the  ex- 
ceptions,— as,  that  the  instrument  is  lost,  or  is  in  the  hands 

75.  C.  V.  Bailey,  1  Mass.  62,  2  S.  v.  Witham,  47  Me.  165;  Dana  v. 
Am.  D.  3;    C.  v.  Stevens,  1  Mass.      S.,  2  Ohio  St.  91. 

202,  204';  C.  v.  Clancy,  7  Allen,  537;  82.     Croxdale  v.  S.,  1  Head,  139; 

S.  V.  Pullens,  81  Mo.  387.  S.  v.  Pullens,  81  Mo.  387.     See  as 

76.  Rex  V.  Powell,  1  Leach,  77,  to  the  distinction  between  "pur- 
2  W.  Bl.  787,  2  East  P.  C.  976.  port"  and  "effect,"  Downing  v.  S., 

77.  1  Chit.  Crim.  Law,  233;  Rex  4'  Mo.  572;  S.  v.  Shawley,  5  Hayw. 
V.  Bearce,  1  Ld.  Raym.  414;   Dana  256. 

V.  S.,  2  Ohio  St.  91.  83.     C.  v.  Sweney,    10    S.    &    R. 

78.  Rex  V.  Hart,  1  Leach,  145,  .  173;  S.  v.  Brownlow,  7  Humph.  63. 
2  Bast  P.  C.  977;  Rex  v.  Powell,  2  84.  Rex  v.  Beare,  1  Ld.  Raym. 
W.  Bl.  787,  1  Leach,  77.  414.     And  see  1  Chit.  Crim.  Law, 

79.  Rex  V.   May,   1   Leach,   192,  234, 

1  Doug.  193.  85.    C.   V.    Wright,    1  Cush.   46; 

80.  C.  V.  Wright,  1  Cush.  46;  C.  t.  Tarbox,  1  Cush.  66;  S.  v. 
Mason  v.  S.,  171  Ind.  78,  85  N.  E.  Twitty,  2  Hawks,  248;  S.  v.  Bou- 
776.  ney,  34  Me.  383;    S.  v.  Brownlow, 

81.  C.   V.    Tarbox,   1    Cush.    66;  7  Humph.  63. 
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of  the  defendant,®®  or  the  libel  is  too  obscene  to  appear  up- 
on the  record,*'^ — the  excusing  thing  must  be  stated,  or  the 
indictment  will  be  defective.** 

§562.  1.  The  Proof  of  Tenor — ^must,  we  have  seen,*® 
to  avoid  a  variance  be  strict.  Thus,  William  for  Wm.  has 
been  adjudged  fatal;®"  and  "not"  for  "nor,"  though  the 
sense  was  not  changed.®^  But  "received"  in  the  indictment, 
and  "receivd"  in  the  instrument  produced,  the  last  e 
only  being  omitted,  were  held  not  variant;  because  the  lat- 
ter was  "the  same  word,  misspelt,  and- there  was  not  a  pos- 
sibility of  mistaking  it  for  any  other  word  in  the  English 
language. "  ®^  In  accord  wherewith,  Lord  Mansfield  stated 
the  distinction®*  to  be  "that  where  the  omission  or  addi- 
tion of  a  letter  does  not  change  the  word  so  as  to  make  it 
another  word,  the  variance  is  not  material."  "*    Whereof— 

2.  Other  Illustrations — are,  that  a  variance  in  sums  of 
money,  however  small,"®  or  in  a  name,®® — cases  of  different 
words,  not  of  different  spellings  of  the  same  word, — ^will  be 
fatal.  But  where  an  abbreviation  was  "Messrs."  in  the 
indictment,  and  in  the  writing  it  was  "Messs."  omitting  the 
.<j._7>  97  ajgQ  -^iiere  "undertood"  was  a  misspelling  for  "un- 
derstood, ' '  ®*  there  was  held  to  be  no  variance ;  for  the 
thing  written  was  the  same,  differently  spelled. 

86.  Ante,  §  553  (2);  S.  v.  532,  2  Salk.  660,  3  Salk.  224,  11 
Parker,  1  D.  Chip.  298;  P.  v.  Kings-      Mod.  78. 

ley,  2  Cow.  522.  92.     Rex  v.   Hart,   1   Leach,   145, 

87.  C.    V.    Tarhox,    supra;    S.    v.      2  Bast  P.  C.  977. 

Van  Wye,   136   Mo.   227,   37   S.  W.  93.     Taken,   he   says,   in   Reg.   v. 

938,  58  Am.  St.  627;  S.  v.  Smith,  17      Drake,  2  Salk.  660. 

R  I   371   22  A.  282.  9*-     I^ex  v.   Beech,   1  Doug.  194, 

88.  Ante,  §  496.  ^"^t'   ^^^'  ^  '^-  ^-  237.    P-    134    of 

Leach. 

89.  Ante,  §  488    (4).  95     ^^^^^^^  ^    ^^   ^^^^^.    g    ^_ 

90.  1  Chit.  Crim.  Law,  235,  re-  .  Handy,  20  Me.  81.  Compare  with 
f erring  to  3  Stark.  Ev.  App.  p.  859.      ante,  §  486,  488b    (2). 

Abbreviations.     But  according  to  gg.     Brown  v.  P.,  66  111.  344. 

Burress  v.   C,    27    Grat.    934,    an  97.    oidfield's      Case,      2     Rusa. 

abbreviation  will  not  work  a  vari-  Crimes,  (3d  Eng.  Ed.)  376. 

anCe.     To  the  like  effect,  but  not  gg.    Rgx  v.  Beech,  1  Doug.  194, 

permitting  numerous  abbreviations,  LofCt,    785,    1   T.   R.   237,   note,   1 

is  S.  V.  Jay,  5  Vroom,  368.  Leach,     133;    s.    c,    nom.    Rex    v. 

91.  Reg.    V.    Drake,    Holt,    347-  Beach,  Cowp.  229. 
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§  563.  The  Proof  of  Substance,— it  is  believed,  will  in 
some  degree  vary  with  the  offence,  and  with  the  manner  in 
which  it  is  introduced  and  set  out.  Though  the  tenor  is  not 
required  to  be  shown,  still  averment  and  proof  must,  in  this 
issue  as  in  others,  correspond.®^ 

IV.    Alleging  Words  from  a  Foreign  Language. 

§  564.  The  Tenor — is  set  out  by  giving  an  exact  copy  in 
the  original,  and  adding  an  English  translation.  Thus:  "of 
the  tenor  following  [here  insert  the  copy  of  the  original,  in 
the  original  language].  And  which,  being  translated  into 
the  English  language,  is  as  follows. ' '  The  original,  without 
the  translation,  is  insufficient ;  ^  so  is  the  translation  with- 
out the  original.^^  And  if  the  words  as  translated  do 
not  sustain  the  indictment,  it  must  fail  though  the  words 
in  the  original  do.^  If  there  is  simply  a  name,  like  the 
signature  of  a  note  in  forgery,  and  it  is,  for  example,  writ- 
ten in  German  or  Gothic  characters,  and  is  the  same  name 
in  English  as  in  German,  there  is  no  need  to  aver  that  the 
signature  is  in  German,  and  add  a  translation.^ 

§565.  The  Substance, — in  cases  where  the  rules  of 
pleading  do  not  require  the  tenor,  need  not,  it  is  believed, 
be  stated  in  the  foreign  language.  While,  in  the  nature  of 
the  case,  the  tenor  of  a  foreign  discourse  could  not  be  set 
■down  in  English,  the  substance  of  it  can  be;  so  that  there  is 
no  propriety  in  employing  other  than  English  words  in 
the  allegation.* 

99.    Rex  V.  Spencer,  1  Car.  &  P.  ute,    the   translation    is    sufHcient 

■260.  ■without    the    original.     P.     v.     Ah 

1.    P.   V.   Ah   Sum,   92   Cal.   648,  Woo,  28  Cal.  205.    So  in  Louisiana, 

28  P.  680;  S.  v.  Marler,  46  Mo.  Ap.  S.  v.  Willers,  27  La.  Ann.  246. 

233.  2.     K.  V.  H.  20  Wis.  239,  91  Am. 

la.    Zenobio   v.   Axtell,   6   T.   R.  D.  397,  a  civil  case,  but  the  prin- 

162;  Rex  V.  Goldstein,  3  Brod.- &  B.  ciple    is    the    same.     And    see    1 

201  Russ.  &  Ry.  473,  7  Moore;  Rex  Saund.   (Wms.  Ed.)   242,  note. 

V.  Harris,  7  Car.  &  P.  416,  429;  Rex  3.     Duffln  v.   P.,   107  HI.   113,   47 

V.  Szudurskie,  1  Moody,  429;  Rex  v.  Am.  R.  431. 

Warshaner,  1  Moody,  466.    In  Call-  4.    Reg.,  v.  Thomas,  2  Car.  &  K. 

lornia,  by  construction  of  the  stat-  806. 
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V.    Identifying  Matter. 

§  566.  1.  In  this  Sub-title, — having  already  seen  that 
the  indictment  must  so  descend  into  detail  as  to  individua- 
lize the  offence  and  render  it  "certain,"  ^  we  shall  look  into 
the  manner  of  doing  it.    And — 

2.  How. — "This  certainty,"  says  Starkie,®  "seems  to 
consist  in  the  special  description  of  the  persons,  places,  and 
things  mentioned  in  the  indictment;  with  their  respective 
names,  situation,  extent,  nature,  quality,  number,  value,  and 
ownership."  But  this  statement  is  too  general  to  afford 
practical  help;  therefore,  to  be  more  exact, — 

§  567.  Value — ^we  have  seen  to  be  in  many  cases  ma- 
terial as  affecting  the  punishment,  on  which  ground  it 
should  then  be  alleged.  But  things  are  not  much  identi- 
fied by  value;  so  that  for  identity  it  is  not  generally  re- 
quired, though  in  special  circumstances  it  may  be.^  And 
when  not  affecting  the  punishment,  or  the  identity  of  the 
transaction,  the  indictment  may  be  silent  concerning  it.* 

§  568.  Species  of  Things. — Things  connected  with  the 
substance  of  the  offence  should  be  designated  by  the  name 
of  their  species,  not  the  generic  term.^  For  example, 
"property"  is  too  general,  and  so  is  "cattle."    Thus, — 

§  569.  Lotteries. — ^An  indictment  on  a  lottery  statute  for 
the  division  of  "property"  should  state  the  kind — the  spe- 
cies— of  it;  this  generic  word  "property"  alone  will  not 
suffice.^"   And — 

§  570.  In  Malicious  Mischief— to  ' '  cattle,  "the  statutory 
word,  the  indictment  should  give  the  species  of  the  creature 
injured;  as,  that  it  was  a  horse,  a  cow,  or  the  like." 

5.  Ante,  §  325  (6),  526  et  sea-  9.     Burkes  v.   S.,  7  Ga.  App.   39, 

6.  1  Stark.  Crlm.  PI.    (2d  Ed.)      65  S.  E.  109. 

182.  10.     Markle  v.   S.,  3  Ind.  535. 

7.  Ante,  §  540,  541 1  Rltohey  v.  11.  Rex  v.  Chalkey,  Russ.  & 
S.  7  Blackf.  168;  P.  v.  Ah  Ye,  31  Ry.  258;  Stat.  Crimes,  §  440;  John- 
Cal.  451.  son  v.  S.  (Tex.  Cr.  App.  1910),  131 

8.  Short  V.  S.,  63  Ind.  376.  S.  W.  1085;  S.  v.  Enslow,  10  Iowa» 

115;  S.  V.  Credle,  91  N.  C.  640. 
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§  571.  1.  Person  injured. — Ordinarily  tlie  name  of  one 
injured  by  the  criminal  act  should  be  stated  for  identifica- 
tion. ^^    And— 

2.  Other  Third  Persons, — connected  with  the  offence, 
are  to  some  extent  within  the  same  rule.  But  as  to  this 
the  decisions  are  inharmonious.^* 

§  572.  1.  Any  Repugnancy  or  Inconsistency, — says 
Starkie,"  in  the  description  of  the  person  injured  will 
vitiate  the  indictment;  as,  where  the  defendant  is  charged 
with  stealing  the  goods  praedicti  J.  S.,  no  such  person  hav- 
ing been  previously  mentioned.^®  For  though  in  civil  ac- 
tions the  word  praedictus  has  been  rejected  as  surplusage,^** 
yet  this  is  said  to  have  been  done  by  virtue  of  the  Statutes 
of  Jeofails,  which,  it  is  well  known,  do  not  extend  to  crim- 
inal cases."    And — 

2.     Variance — in  the  name  will  always  be  fatal." 

§  573.  1.  The  Place  of  the  Offence, — and  how  it  should 
be  laid,  have  already  been  considered.^^    Now, — 

12.  1  stark.  Crim.  PI.  (2d  Ed.)  14.  1  Stark.  Crim.  PI.  {2d  Ed.) 
182;   Stat.  Crimes,  §  443,  458;  Burd      186.- 

V.  S.,  39  Tex.  509;   Evans  v.  P.,  12  15.     2  Hawk.   P.   C,   c.  25,   §   72. 

Mich.  27;    Matthews  v.  S.,  33  Tex.  Compare.     Hasse  v.  S.,  53  N.  J.  L. 

102;     P.    V.     Dick,     37     Cal.     277;  34,  20  A.  751. 

Mitchum  v.  S.,  11  Ga.  615;   Turpin  16.     Reynoldson     v.     Bishop     of 

V.    S.,    19    Ohio    St.    540;    Rex    v.  London,   3   Lev.   435,   436;    Lewson 

Lovell,  1  Leach,  248,  2  East  P.  C.  v.   Riddleston,   Cro.  Eliz.   709.     Qu. 
990;   Parker  v.  S.,  9  Tex.  Ap.  351;  17.    Ante,    §    488    (3);    Mitchum 

S.  V.  Clarke,  31  Minn.  207,  17  N.  W.  v.   S.,  11  Ga.    615;     Charleston    v. 

344;    Catlett  v.  S.   (Tex.  1901),  61  Schroeder,  4  Rich.  296;    Collins  v. 

S.  W.  485;  S.  v.  Griffin,  48  La.  Ann.  S.,    53    Tex.    577;     Jacohs    v.    S., 

1409,   20   So.   905;-  S.  v.  Meadows,  46  Pla.  157,  35  So.  65;   as  to  what 

156  Mo.  110,  56  S.  W.  878.  is  not  a  variance    in    names    Bee 

13.  Stat.  Crimes,  §  894,  895,  944,  Harrington  v.  P.,  90  111.  Ap.  456; 
1037,  1098,  1099;  Donniger  v.  S.,  52  Ratcliff  v.  S.,  23  Ind.  Ap.  64,  54  N. 
Ind.  326;  Martin  v.  S.,  6  Humph.  B.  814;  Com.  v.  Warren,  167  Mass. 
204;  S.  V.  Meyer,  Speers,  305;  S.  53,  44  N.  E.  1073;  Irwin  v.  S.,  117 
V.  Helgen,  1  Speers,  310;   U.  S.  v.  Ga.  722,  45  S.  E.  59. 

Bejandio,    1    Woods,    294;     S.     v.         18.    Ante,   §§  45-67,  360-385. 
Hover,  58  Vt.  496,  4  A.  226. 
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2.  Descriptively. — Not  generally,  but  in  some  circum- 
stances and  as  to  some  offences,  such  place  must  be  stated 
descriptively;  and  if  it  is,  whether  necessarily  or  not,  it 
must  be  proved  as  laid."    Thus, — 

3.  In  Burglary, — to  quote  again  from  StarkiCj^"  "it 
must  be  averred  that  the  defendant  broke  and  entered  the 
dwelling-house  of  another;  and  it  is  not  sufficient  to  charge 
him  with  breaking  and  entering  the  house  simply.^ ^  The 
house  must  be  laid  to  be  the  dwelling-house  of  the  real 
occupier,22  and  a  variance  in  evidence  would  be  fatal. "^* 
And— 

4.  In  Arson, — "the  same  rule  applies."^*    So, — 

5.  In  Stealing  from  a  Place, — ^like  the  dwelling-house  or 
lodgings,  the  full  name  of  the  owner  of  the  place  must  be 
averred.^^     Again, — 

§574,  For  Fishing  in  a  Stream, — without  the  owner's 
leave,  it  is  not  enough  to  lay  its  termini  in  the  county  of  the 
indictment,  but  its  intermediate  course  must  appear  also  to 
be  there.^^ 

19.  Ante,  §§  373  (3),  485  (2),  Woodward's  Case,  1  Leach,  253, 
486   (4).  note.                          ■   . 

20.  1  Stark.  Crim.  PI.  (2d  Ed.)  24.  Rex  v.  Breeme,  1  Leach, 
188,  189.  220;  Rex  v.  Spalding,  1  Leach,  218; 

21.  1  Hale  P.  C.  550.  For  the  Powlter's  Case,  11  Co.  29;  Holmes's 
distinction  between  "dwelling-  Case,  Cro.  Car.  376;  Rickman's 
house"  and  "house,"  see  Stat.  Case,  2  East  P.  C.  1034,  1035,  1 
Crimes,  §§  213,  277.  289;  Vol.  Ill,  Hawk.  P.  C,  c.  39,  §  8;  Rex  v. 
§§  34,  135.  White,  1   Leach,   252;    Woodward's 

22.  Rex  V.  Rogers,  1  Leach,  89;  Case,  supra;  McCahes's  Case,  May 
Rex  V.  Carrell,  1  Leach,  237.  In  Sess.  O.  B.  1785.  The  later 
Cole's  Case,  Sir  P.  Moore,  466,  the  cases  are  more  liberal  in  proof  of 
shop  was  stated  to  be  the  shop  of  ownership.  Com.  v.  Wesley,  166 
Richard,  without  any  surname;  yet  Mass.  248,  44  N.  E.  228;  Com.  v. 
the  indictment  seems  to  have  been  Elder,  172  Mass.  187,  51  N.  E.  975. 
deemed  suflacient.  Qu.  et  vide  1  25.  Rex  v.  White,  1  Leach,  252; 
Leach,  253.  See  Stone  v.  S.,  30  Woodward's  Case,  1  Leach,  253, 
Ind.  115;  Kelley  v.  S.,  25  Ark.  392;  note;  Thompson's  Case,  1  Leach, 
Morningstar  v.  S.,  52  Ala.  405.  The  338;  Rex  v.  Pope,  1  Leach,  336;  S. 
rule  in  text  has  been  greatly  v.  James,  194'  Mo.  268,  92  S.  W.  679. 
modified  by  statute.  26.    Rex  v.  Edwards,  1  East,  278. 

23.  Rex  V.  White,  1  Leach,  252;  See  ante,  §  486   (4). 
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§  575.  1.  Description  of  Movables — Since  we  identify 
things,  not  by  their  generic  names,  bnt  by  their  species,^'^ — 

2.  Thing  Stolen. — "It  is  not  allowable  ^^  to  aver,  gen- 
erally, that  the  defendant  stole  the  goods  and  chattels  of 
J.  S.  without  specifying  them."^^  As  to  the  minuteness 
of  the  specification,  the  author  from  whom  we  are  par- 
tially quoting  deems  that  they -should  "be  described  with 
certainty  of  their  nature,  quantity,  or  number,  value,  and 
ownership,"  ^^ — a  statement  which  the  present  author 
■deems  to  be  accurate  only  in  part,  and  too  strong.^^  He 
Adds  that — 

§576.  How  Certain. — The  certainty,  "it  seems,"  must 
he  such  ' '  as  will  enable  the  jury  to  decide  whether  the  chat- 
tel proved  to  have  been  stolen  is  the  very  same  with  that 
upon  which  the  indictment  is  founded," — a  proposition 
contrary  to  our  modern  law,  which,  with  excellent  reason, 
forbids  a  defendant  to  prove,  at  the  trial,  that  the  derelic- 
tion testified  to  against  him  is  not  the  same  that  was  before 
the  grand  jury.^^ 

§577.  1.  Quantity.^Starkie  =*^  also  deems  it  "in  gen- 
eral necessary  to  ascertain  the  quantity  by  an  averment  of 
magnitude,  weight,  or  number. ' '    Thus, — 

2.  Unlawful  Measure. — ^An  indictment  for  selling  divers 
quantities  of  beer  in  unlawful  measures  was  held  ill;  be- 
cause "the  court  could  not,  on  account  of  the  generality 
of  the  charge,  form  a  judgment  in  what  degree  to  punish 
"the  offender. ' '  **    Again, — 

27.  Ante,  §  568.  32.     Post,  §  872.    A  sentence  fol- 

28.  1  Stark.  Grim.  PI.  (2d  Ed.)  lowing,  demanding  that  tlie  de- 
192.  scription  shall   "show  judicially  to 

29.  2  Hawk.  P.  C,  c.  25,  §  74.  the  court"  what  will  enable  the  de- 

30.  Reg.  V.  Burnaby,  2  Ld.  fendant  to  plead  the  proceeding  in 
Raym.   900;    Playter's   Case,   5   Co.  bar   of   a   future   one,     is    equally 

■34b;  Rex  v.  Catherall,  2  Stra.  900.      wrong.    Ante,  §  544. 

31.  See  Vol. Ill,  §  702,  and  con-  33.  1  Stark.  Crlm.  PI.  (2d  Ed.) 
-nected  places.    As  to  minuteness  of     196. 

the  description  see  Dunbar  v.  U.  34.    Rex   v.   Gibbs,   1   Stra.   497. 

"S.,   156   U.   S.   185,  15   S.   Ct.   325;'  See  also  2  Rol.  Abr.  81,  pi.  14,  15, 

-which  gives  the  modern  rules  as  to  16,  17;-  Rex  v.  Gibbs,  8  Mod.  58; 

■^his  matter.  Rex  v.  Catherall,  2  Stra.  900;  Play- 
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§  578.  Under  our  Liquor  Laws, — the  indictment  charges 
an  exact  quantity  sold,  but  the  proof  need  only  show  any 
quantity  which  constitutes  the  offence.*^    And-:- 

§579.  Proof  of  Quantity,  etc. — "In  general,"  continues 
Starkie,^^  "if  the  property  be  correctly  described  in  species, 
a  variance  from  that  description  upon  the  trial,  as  to 
weight,  magnitude,  number,  or  value,*''  will  be  immaterial,, 
unless  the  variance  either  affect  the  nature  of  the  crime  as 
well  as  the  degree  of  the  offence,  or  the  magnitude  of  the 
penalty.  "38    Thus,— 

§580.  1.  Larceny  in  Dwelling-house. — "In  an  indict- 
ment under  the  Stat.  12  Anne,  for  stealing  in  a  dwelling- 
house  to  the  amount  of  40s.,  the  property  must  be  proved 
to  be  of  the  value  of  40s.,  but  the  excess  is  immaterial."  *^ 
So,— 

2.  Unlawful  Brokerage. — Under  an  indictment  on  "17 
Geo.  3,  c,  26,  §  7,  for  taking  more  than  10s.  in  the  hundred 
pounds  for  brokerage,  it  is  necessary  to  prove  that  the  de- 
fendant took  more  than  10s.  in  the  hundred  pounds,  for  in 
that  the  offence  consists;  but  the  quantum  of  the  excess- 
is  immaterial,  and  need  not  be  proved  as  laid."  *"  On  the 
other  hand, — 

3.  In  Usury, — "where  the  judgment  depends  upon  the- 
quantum  taken,  the  usurious  contract  must  be  averred  ac- 
cording to  the  fact;  and  a  variance  from  it  in  evidence 
would  be  fatal,  because  the  penalty  is  apportioned  to  the 
value."  *^ 

§  581.  Ownership.— An  offence  committed  on  a  thing  is- 
commonly  identified  by  alleging  its  ownership.  Ordinarily,, 
this  is  indispensable.*^    And — 

39.  Rex  V.  Gillham,  6  T.  R.  265. 

40.  Extortion.  So  in  the  case- 
of  extortion,  Rex  v.  Burdett,  1  Ld. 
Raym.  148,  149;  and  Reg.  v.  Baines^ 
2  Ld.  Raym.  1265. 

41.  Rex  V.  Gillham,  6  T.  R.  265. 

42.  Ante,  §§  488b  (3).  666  (2),. 
575  (2);  S.  v.  Harlan,  5  Rich.  470; 
Beall  V.   S.,   53    Ala.    460;     P.    v.. 
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§  582.  An  Inaccuracy,  Repugnancy,  or  Variance, — ap- 
pearing in  the  allegations  or  proofs  of  ownership,  will  in 
general  "vitiate  the  indictment."*^ 

§583.  1.  To  All  Offences — which  consist  wholly  or  in 
part  of  a  wrong  done  to  the  real  or  personal  property  or 
possession  of  one  who  is  injured  thereby,  these  doctrines 
of  the  ownership  apply;  **  as, — 

2  To  Malicious  Mischief  ^^ — Larceny  "—False  Pre- 
tences *^' — Embezzlement,*^ — severally,  though  not  without 
an  occasional  statutory  or  other  exception,*®    So — 

§  584.  To  the  Realty — they  apply,  in  such  offences  to 
or  upon  it  as  arson*®  and  burglary.^" 

VI.     Disjunctive  and  Conjunctive  Allegations. 

§585.  1.  "And"— "Or."— In  many  cases,  the  certainty 
required  in  the  indictment  depends  on  duly  choosing  be-- 


Shaber,  32  Cal.  36;  Pleasant  v.  S., 
17  Ala.  190;  S.  v.  Scott,  1  Hawks, 
24;  C.  V.  Ferris,  108  Mass.  1;  Leo- 
bold  V.  S.,  33  Ind.  484;  S.  v.  Brant, 
14  Iowa,  180;  Ritter  v.  S.,  33  Tex. 
608;  Glines  v.  Smith,  48  N.  H.  259; 
S.  V.  Morrissey,  22  Iowa,  158; 
Wash.  V.  S.,  14  Sm.  &  M.  120; 
Flora  V.  S.,  4  Port.  Ill;  Jarcke  v. 
S.,  Riley,  296;  Washington  v.  S., 
41  Tex  583;  Reg.  v.  Walker,  10  U. 
C.  Q.  B.  465;  Grove  v.  S.,  10  Mo. 
232;  P.  V.  Watson,  72  Cal.  402,  14 
P.  97;  Houston  v.  S.,  13  Tex.  Ap. 
595;  S.  V.  Ellis,  119  Mo.  437, 
24  S.  W.  1017. 

43.  1  Stark.  Crim.  PI.  (2d  Ed.) 
206;  ante,  §  488b;  (3),  Jenks's 
Case,  2  East  P.  C.  514,  2  Leach, 
774;  Owens  v.  S.,  28  Tex.  Ap.  122, 
12  S.  W.  506. 

44'.  See  the  cases  cited  ante, 
«  581. 

45.    Vol.1  II,   §   843;    Rex  v.  Pat- 


rick, 1  Leach,  253;  Hughes  v.  S., 
103  Ind.  344,  2  I^f.  B.  956;  S.  v. 
Haney,  32  Kan.  428,  4  P.  831; 
Exp.  Eads,  17  Neb.  145,  22  N.  W. 
352;  Cleavinger  v.  S.,  43  Tex.  Cr. 
273,  65  S.  W.  89. 

46.  Vol.  I II,  §  718;  McNealy  v. 
S.,  17  Fla.  198;  Fletcher  v.  S.,  16 
Tex.  Ap.  635;  Turner  v.  S., 
124  Ala.  59,  27  So.  872;  Buffington 
V.  S.,  124  Ga.  24,  52  S.  E.  19;  S.  v. 
Wasson,  126  Iowa  320,  101  N.  W. 
1125. 

46a.  Vol.iII,.§  173;  Ladd  v.  S., 
17  Fla.  215. 

47.  VoUII,  §  320;  Dir.  &  F.  403; 
Livingston  v.   S.,   16   Tex.  Ap.  652. 

48.  McLaurine  v.  S.,  28  Tex.  An. 
530,  3  S.  W.  992;  Hampton  v.  S. 
(Miss.  1911),  54  So.  722. 

49.  Vol.ni,  §  36. 

50.  Vol.!  II,  §  137;  Pells  v.  S., 
20  Fla.  774;  Wilson  v.  S.,  34  Ohio 
St.  199. 
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tween  "and"  and  "or"  as  the  conjunction.  "We  have  al- 
ready seen  instances  in  which  the  use  of  "or"  for  "and" 
makes  the  allegation  bad.^^  In  a  few  others,  the  conjunc- 
tion may  or  even  must  be  "  or. " 

When  "and"  required:— 

2.  The  Rule — is,  that  whenever  "or"  would  leave  the 
averment  uncertain  as  to  which  of  two  or  more  things  is 
meant,  it  is  inadmissible;  then  "and"  may  be  employed 
in  its  stead  if  it  makes  the  called-for  sense.^^  To  illus- 
trate,— 

3.  Doing  "or"  Causing.^s — To  charge  that  the  defend- 
ant "murdered  or  caused  to  be  murdered,  or  that  he  mur- 
dered or  wounded,"  ^*  or  "forged  or  caused  to  be  forged  an 
instrument, "  ^^  or  passed  or  attempted  to  pas  sit,^**  or 
"erected  or  caused  to  be  erected  a  nuisance," ^^  or  "car- 
ried and  conveyed  or  caused  to  be  carried  and  conveyed" 
persons  having  the  small-pox,^*  is  ill  for  the  uncertainty  as 
to  which  one  of  two  things  is  meant.' ^    Again, — 

51.  Ante,    §§325     (4),     434-436,  54.     1   Chit.    Grim.   Law,   231. 
484   (2).  55.     Rex  v.  Stocker,  5  Mod.  137, 

52.  Ante,  §  484  (2);  1  Chit.  1  Salk.  342,  371;  Rex  v.  Brereton, 
Crim.  Law,  231,  2  Hawk.  P.  C,  c.  8  Mod.  328,  330;  Rex  v.  Ward,  2 
25,  §  58;  Rex  v.  Stocker,  5  Mod.  Stra.  747;  Rex  v.  Stoughton,  2  Stra. 
137,  138,  etc.;  C.  v.  Perrlgo,  3  Met.  900;  Rex  v.  Middlehurst,  1  Bur. 
Ky.  5;    S.  v.  Drake,  1  Vroom,  422,  399. 

427;    C.   V.   France,   2   Brews.    568;  56.     P.  v.  Tomlinson,  35  Cal.  503. 

Tompkins   v.    S.,    4   Tex.    Ap.    161;  57.     Rex    v.    Stoughton,    2    Stra. 

Wesley  v.  S.,  61  Ala.  282;   Pickett  900,  2   Sess.   Cas.  25. 

V.  S.,  60  Ala.  77;    Copping  v.  S.,  7  58.     1    Sess.    Cas.    307;     Rex    v. 

Tex.  Ap.  61;   Raisler  v.  S.,  55  Ala.  Flint,  Cas.  temp.  Hardw.  370. 

64;     Horton    v.     S.,     60    Ala.     72;  59.     So,   in  arson,   it  is   fatal   to 

Thompson  v.  S.,  37  Ark.  408;   S.  v.  allege  that  the  defendant  "did  burn 

Fairgrieve,  29   Mo.  Ap.   641;   Rega-  or    cause    to    be    burned."     P.    v. 

danz  V.   S.,  171  Ind.   587,  86   N.  E.  Hood,  6  Cal.  236.     It  is  insufficient 

449;  S.  V.  Currier,  225  Mo.  642,  650,  to   allege  that  the   defendant   "did 

125  S.  W.  461;  S.  v.  Smith,  29  R.  I.  take  or  cause  to  be  taken."     S.  v. 

513,   72  A.   710;    Canterberry  v.   S.  O'Bannon,  1  Bailey,  114.     And  see 

(Tex.  Cr.  Ap.  1898),  44  S.  W.  522;  S.  v.  Colwell,  3  R.  I.  284;    Reg.  v. 

S.  V.   Harroun,   199  Mo.   519,  98   S.  Patterson,   27    U.     C.    Q.    B.     142. 

W.   467.  "Feloniously  or  unlawfully"  is  bad, 

53.  Ante,   §   434    (3),  435.  Reg.  v.   Craig,  21  XT.  C.  Q.  B.   552 
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§  586.  Alternative  Clauses  of  a  Statute.— To  repeat  what 
was  explained  in  another  connection,*"'  if  a  statute  makes 
criminal  the  doing  of  this,  or  that,  or  that,  mentioning  sev- 
eral things  disjunctively,  there  is  but  one  offence,  which 
may  be  committed  in  different  ways;"^  and  in  most  in- 
stances all  may  be  charged  in  a  single  count.  But  the  con- 
junctive ' '  and ' '  must  ordinarily  in  the  indictment  take  the 
place  of  "or"  in  the  statute,  else  it  will  be  ill  as  being  un- 
certain.^2  And  proof  of  the  offence  in  any  one  of  the  ways 
will  sustain  the  allegation.*^  On  the  other  hand,  the  indict- 
ment may  equally  well  charge  what  comes  within  a  single 
one  or  more  clauses,  less  than  all,  of  the  statute,  and  still 
it  embraces  the  complete  proportions  of  the  forbidden 
wrong.**    But — 

§  587.  1.  Not  Universal. — The  right  thus  to  set  down 
all  in  one  count,  and  especially  the  practical  expediency  of 
doing  it,  have  their  limits.    For  example, — 

2.  Repugnancy — Duplicity. — The  allegations  must  be 
neither  repugnant*^  nor  double;  as,  if  the  statute  forbids  a 

If  the   doing  or    causing    is    sepa-  Colwell,  3  R.  I.  284;   Rex  v.  Nortli> 

rately  a  crime  of  equal  magnitude  6  D.  &  R.  143;    P.  v.  Ah  Woo,   28 

or   merely   different  ways   of  com-  Cal.  205;   S.  v.  Dale,  8  Or.  229;    S. 

mitting  the  crime  described  in  the  v.  Wood,   14  R.   I.   151;    S.   v.  Van 

statute  they  may  be  joined.     P.  v.  Doran,  109  N.  C.  864,  14  S.  E.  32; 

Gusti,  113  Cal.  177,  45  P.  263.  Comer  v.  S.,  26  Tex.  Ap.  509,  10  S. 

60.  Ante,  §  436.  W.  106;    S.  v.  Nations,  75  Mo.  53; 

61.  Wingard  v.  S.,  13  Ga.  396,  S.  v.  Oarr,  6  Or.  133;  S.  v.  Berg- 
398;  C.  V.  Baton,  15  Pick.  273;  man,  6  Or.  341;  Lepinsky  v.  S.,  7 
Slicker  v.  S.,  13  Ark.  397;  TJ.  S.  v.  Ga.  Ap.  285,  66  S.E.  965;  S.  v.  Yates, 
Montgomery,  3  Saw.  544;  C.  v.  145  Iowa,  332,  124  N.  W.  174;  S.  v. 
Dolan,  121  Mass.  374;  S.  v.  Miller,  68  W.  Va.  38,  69  S.  E.  365; 
Fancher,   71   Mo.   460;    ante,   §   436.  S.    v.    Se^ger,    65    Kan.    711,    70    P. 

62.  Hart  v.  S.,  2  Tex.  Ap.  39;  599;  Slover  v.  Ter.,  5  Okla.  506,  49, 
Clifford   V.    S.,   29   Wis.   327;    S.   v.  1009. 

Moraii,    40    Me.    129;    Lancaster   v.  63.     S.  v.  Ringer,  6  Blackf.  109; 

S.,  43  Tex.  519;   S.  v.  Fitzsimmons,  TJ.    S.   v.    Millard,    13    Blatch.    534; 

30  Mo.  236;   S.  v.  Meyer,  1  Speers,  C.  v.  Dolan,  supra;    Mooney  v.   S., 

305;    S.   V.   Helgen,   1   Speers,   310;  8  Ala.  328;   Stat.  Crimes,  §  244. 

Johnson  v.  S.,  32  Ala.  583;  Raiford  64.     S.  v.   Colwell,   3  R.    I.    284; 

V.   S.,  7  Port.  101;    Cochran  v.  S.,  Stat.  Crimes,  §  244. 

30  Ala.  542;  S.  v.  Slocum,  8  Blackf.  65.     S.  v.  Flint,  62  Mo.  393;  ante. 

315;   Keefer  v.  S.,  4  Ind.  246;   S.  v.  §  489. 


464  New  Ceiminal  Peocbdtjeb.  §  588 

man  and  woman  to  live  together  in  "adultery  or  fornica- 
tion," both  forms  of  the  offence  cannot  be  charged  against 
them  in  one  count  by  the  use  of  either  "and"  or  "or;" 
because,  first,  the  two  things  are  repugnant;  secondly,  in 
this  instance,  the  statute  creates  two  offences,  not  one,  as 
in  the  ordinary  ease.*'*'    In  like  manner, — 

3.  Two  Offences — were  held  to  be  created  by  a  statute 
declaring  that  an  unlicensed  person  should  neither  sell 
"any  vinous  or  spirituous  liquors  in  less  quantities  than 
one  gallon,  nor  suffer  the  same  or  any  part  thereof  to  be 
drank  or  used  in  or  about  his  or  her  house;"  for  under  the 
first  clause  the  quantity  of  the  liquor  could  not  be  less  than 
a  gallon,  while  under  the  second  clause  it  might  be  either 
less  or  more.  On  the  view,  therefore,  if  we  accept  it,  that 
here  were  two  offences,  it  followed  that  a  single  count 
charging  both  was  double.^'' 

§  588.  The  Practical  Difficulties, — attending  exceptional 
cases,  are  such  as, — 

1.  Requiring  more  to  be  proved — (Liquor  Laws). — Un- 
der a  statute  making  punishable  the  unlicensed  selling  of 
"spirituous  or  intoxicating  liquors,"  the  allegation  that  a 
forbidden  sale  was  of  liquors  "spirituous  or  intoxicating"' 
will  be  ill  for  uncertainty;®*  that  they  were  "spirituous 
and  intoxicating"  will  require  them  to  be  proved  as  being 
both.  There  are  different  ways  of  obviating  this;  as,  said 
Metcalf,  J.,  by  charging  the  defendant  "either  with  sell- 
ing spirituous  liquor,  or  with  selling  intoxicating  liquor,  or 
with  selling  spirituous  liquor  and  intoxicating  liquor."  The 
latter  is  the  common  form,  and  it  is  sustained  by  proof  that 
the  liquor  sold  was  of  either  sort.*'^    So, — 

2.  Forgery. — If  the  indictment  for  the  forgery  of  a 
"warrant  or  order,"  being  the  statutory  words,  describes  it 

66.     Stat.  Crimes,  §  701.  68.     C.  v.  Grey,  2   Grey,    501,  61 

'67.     Miller   v.    S.,    5   How.    Miss.  Am.  D.  476. 

250.     And  see,  for  a  case  In  some  69.     C.  v.  Llvermore,  4  Gray,  18; 

measure   parallel.   Rex  v.   Jackson,  Angel  v.  C,  2  Va.  Gas.  231;    S.  v. 

1  Leach,  267,  1  East  P.  C.  419.  Price,  6  Halst.  203;  ante,  §  484  (2). 
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as  a  "warrant  and  order,"  it  will  be  in  law  good,''"  but 
practically  inconvenient  and  sometimes  fatal;  for  the  proof 
must  show  it  to  be  bothJ^  Yet  a  resourceful  pleader  will 
ordinarily  overcome  this  sort  of  difficulty.     Thus, — 

3.  Keeping  Gun. — ^A  statute  made  pimishable  any  free 
negro,  etc.,  who  should  carry,  etc.,  "any  shot-gun,  musket, 
rifle,  pistol,  sword,  dagger,  or  bowie-knife,  unless,"  etc.; 
and  a  count  which  charged  the  carrying  of  "a  musket,  a 
rifle,  and  a  shot-gun"  was  held  to  be  sustained  by  proof 
of  any  one  of  them.''^ 

§  589.    When  "or"  permissible  or  required: — 

1.  Statutes, — in  a  few  States,  authorize  the  disjunctive 
form  of  the  allegation,  generally  or  in  special  circumstances, 
contrary  to  the  common  law  rule.'''^    And — 

2.  Without  Statutory  Aid, — the  common  law  rule,  above 
stated,  has  perhaps  now  and  then  been  departed  from.'^* 
Again, — 

§590.  1.  "Or'  as  meaning  "To  Wit."— Though  the 
statute  has  the  word  "or,"  if  its  use  is  not  to  introduce 
an  alternative  clause,  but  to  explain  something  which  went 
before,  signifying  therefore  "to  wit,"'  the  same  word  "or" 
will  be  good  in  the  indictment.''^    Thus, — 

2.  Possessing  Counterfeits. — ^An  allegation  on  a  statute, 
that  the  defendant  had  in  possession  "ten  counterfeit  bank- 

70.  S.   V.   Jones,    1   McMul.    236,  74.     Cunningham  v.  S.,  5  W.  Va. 
36  Am.  D.  257;  S.  v.  HoUey,  1  Brev.  508;   Morgan  v.  C,  7  Grat.  592. 
35.     See  also   Hobbs  v.   S.,   9   Mo.  75.     Blemer  v.  P.,  76  111.  265,  271; 
553.  Hart  v.  S.,  2  Tex.  Ap.  39;    Whlte- 

71.  Reg.  V.  Gilchrist,  Car.  &  M.  side  v.  S.,  4  Coldw.  175;  S.  v. 
224;  Rex  v.  Crowther,  5  Car.  &  P.  Moore,  61  Mo.  276;  S.  v.  Ellis,  4 
316;  Reg.  v.  Williams,  2  Car.  &  K.  Mo.  474;  P.  v.  Smith,  15  Cal.  408; 
51.  See  S.  v.  Vermont  Central  S.  v.  Boncher,  59  Wis.  477,  18  N. 
Rid.,  28  Vt.  583.  W.  335;   S.  v.  Hester,  48  Ark.  40,  2 

72'.    S.  V.  Locklear,  Busbee,  205.  S.  W.  339 ;    S.  v. '  Van  Doran,   109 

Still  the  court  seemed  not  to  re-  N.  C.  864,  14  S.  B.  32;   Thomas  v. 

gard  the  indictment  with  favor.  S.,  18  Tex.  Ap.  213.    And  see  S.  v. 

73.    S.  V.  Owens,  22  Minn.  238;  Bishop,  1  D.  Chip.  120;    Vance  v. 

Horton  v.  S.,  53  Ala.  488;  Johnson  Gray,  9  Bush,  656. 
V.   S.,   50  Ala.  456;   Ward  v.   S.,  50 
Ala.  120. 

1  C.  P.— 30 
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bills  or  promissory  notes,"  with  intent  to  pass  them,  was 
adjudged  good  under  the  interpretation  of  the  statute  that 
the  term  "promissory  note"  was  merely  explanatory  of 
"bank  bill"  and  meant  the  same  thing.'^®    So, — 

3.  Bay  "or"  Brown. — It  is  not  ill  to  allege  that  the  de- 
fendant stole  a  mare  "of  a  bay  or  brown  color;"  since 
"bay"  and  "brown"  are  in  this  connection  the  same  in 
meaning. '^^    Again, — 

§  591.  1.  Duty — Breach. — A  duty,  laid  as  the  founda- 
tion whereon  to  charge  a  breach,  may  be  put  in  the  disjunc- 
tive; and  so,  if  such  is  the  truth  of  the  law,  it  ought  to  be. 
Thus,— 

2.  Bell  "or"  Whistle. — The  duty,  imposed  by  a  statute, 
to  have  a  bell  rung  or  a  whistle  blown  on  a  train  of  cars,  is 
in  the  indictment  for  its  breach  well  laid  with  the  disjunc- 
tive "  or. "  ''*    Likewise, — 

3.  License. — ^Where  one  or  another  of  two  or  more  forms 
of  license  will  justify  an  act  otherwise  criminal,  an  allega- 
tion negativing  such  license,  not  only  may,  but  must,  em- 
ploy the  word  "  or  "  instead  of  ' '  and. "  '^^    Again, — 

4.  Agreement. — ^A  corrupt  agreement  must  be  laid  as 
it  is;  in  the  alternative,  if  such  is  the  fact.*" 

§592.  1.  Disjunctive  as  Surplusage.— Sometimes  the 
disjunctive  part  may  be  got  rid  of  as  surplusage.®^    Thus, — 

2.  In  Liquor-Selling, — where  the  allegation  was  that  the 
defendant  did  it  "by  himself  or  his  agent,"  these  quoted 
words  were,  to  sustain  the  proceeding,  rejected.*^ 

76.  C.  V.  Grey,  2  Gray,  501,  61  80.  Tate  v.  Wellings,  3  T.  R. 
Am.  D.  476;   Brown  v.  C,  8  Mass.      531. 

59.  8l.    Ante,  §  477  et  seq.;   Reg.  v.. 

77.  S.  Y.  Gilbert,  13  Vt.  647.  Parker,  Law  Rep.  1  G.  C.  225;   Mc- 

78.  S.  V.  Vermont  Central  Rid.,  Gregor  v.  S.,  16  Ind.  9;  S.  v.  New- 
28  Vt.  583;   Stat.  .Crimes,  §  1043.  som,  13  W.  Va.  859;   Ballentlne  v. 

79.  Stat.   Crimes.   §|   1042,  1043.  S.,  48  Ark.  45,  2  S.  W.  340. 

82.     S.  V.  Corrlgan,  24  Conn.  286. 


CHAPTER  XL. 

METHODS    SPECIAL   TO   INDICTMENTS   ON   STATUTES. 

|§         593.  Introduction. 

594-601.  How  to  distinguish  whether  on  Statute  or  not. 

602-607.  Conclusion  of  "Against  Form  of  Statute." 

608-622.  Rule  of  following  Words  of  Statute. 

623-630.  Exception  of  expanding  Allegation  beyond  Words. 

631-642.  What  the  Indictment  must  negative,  and  how. 

See — for  the  interpretation  of  the  Sitatute,  which  must  precede  the 
drawing  of  the  indictment,  Stat.  Crimes;  for  the  indictment  on  a  private 
statute  or  a  by-law,  Stat.  Crimes,  §§  394-408. 

§  593.  1.  The  Doctrine  of  this  Chapter — ^is,  that  the  in- 
dictment on  a  statute,  the  same  as  on  the  common  law,  and 
with  the  same  individualizing  of  the  transaction,  must  set 
forth  all  the  afiBrmative  facts  which  constitute  a  prima  facie 
case,  but  it  need  not  anticipate  any  defence  by  denial;  dif- 
fering from  the  indictment  on  the  common  law  simply  in 
this,  that  it  must  profess  on  its  face  to  be  drawn  on  a  stat- 
ute, and  employ  enough  of  the  statutory  words  to  indicate 
on  what  particular  one. 

2.  How  Chapter  divided. — ^We  shall  consider,  I.  How  to 
distinguish  whether  the  Indictment  should  be  on  a  Statute 
or  the  Common  Law;  II.  The  Conclusion  "Against  the 
Form  of  the  Statute;"  III.  The  rule  following  the 
Words  of  the  Statute;  IV.  The  Exception  of  expanding  the 
Allegation  beyond  the  Statutory  Words;  V.  What  the  In- 
dictment must  negative,  and  in  what  Form. 

I.    How  to  distinguish  whether  the  Indictment  should  be  on 
a  Statute  or  the  Common  Law. 

§594.  1.  All  Crimes  against  the  United  States, — ex- 
cept in  the  District  of  Columbia  and  the  Territories,  are 
statutory.*^ 

83.  New  Crim.  Law,  I,  §  35,  198-  Manchester  v.  Massachusetts,  139 
203;  U.  S.  V.  Eaton,  144  U.  S.  677,  U.  S.  240,  11  S'.  Ct.  599,  35  Law  Ed. 
12    S.    Ct.    764,    36    Law    Ed.    591;      599. 

(467) 
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2.  Against  the  State — also,  there  are  statutory  crimes, 
and  in  a  few  States  there  are  no  other.** 

3.  To  Distinguish — whether,  in  localities  wTiere  there 
are  crimes  of  both  sorts,  the  indictment  should  be  on  a 
statute  or  at  the  common  law,  is  the  purpose  of  this  sub- 
title. Further  help  may  be  obtained  from  "Statutory 
Crimes. ' ' 

§595.  1.  Wholly  by  Statute.— By  all  the  authorities, 
the  indictment  for  an  offence  not  existing  "at  common 
law,  but  entirely  created  by  a  statute,"  must  be  on  the  stat- 
ute.*^   Thus,— 

2.  Larceny  of  Chose  in  Action. — Since  at  the  common 
law  there  can  be  no  larceny  of  a  chose  in  action,  only  on  a 
statute  making  it  a  subject  thereof  can  an  indictment  be 
maintained.®^    So, — 

3.  Grade  Increased. — Where  a  common  law  offence  is 
raised  to  "a  higher  nature  by  a  statute, — as,  where  a  mis- 
demeanor is  made  a  felony,  or  a  felony  treason," — the  same 
consequence  that  the  indictment  must  be  on  the  statute  fol- 
lows.*''  Yet  this  may  be  doubtful  in  localities  where  the 
common  law  differences  in  the  proceedings  for  the  two 
grades  have  been  abolished.®* 

§596.  A  Benefit  taken  from  a  Common-law  Offence — 
does  not  render  it  statutory,  therefore  the  indictment  is,  or 
may  be,  at  common  law.®"    Also, — 

84.  lb.,  §§  35,  37;  S.  v.  DeWolfe  2  Hawk.  P.  C.,  c.  25,  §  116;  Rex  v. 
(1903),  93  N.  W.  746;  Cook  v.  S.,  Clerk,  1  Salk.  370.  The  doctrine 
26  Ind.  Ap.  27*8,  50  N.  E.  489.  of  the  text  is  better  supported  by 

85.  1  Stark.  Crim.  PI.  (2d  Ed.)  Starkie's  name  than  by  these  au- 
228;  S.  V.  Ladd,  2  Swan.  (Tenn.),  thorities.  And  see,  as  sustaining 
226;  Chapman  v.  C,  5  Whart.  427,  the  text,  S.  v.  Grove,  34  N.  H.  510; 
34  Am.  D.  565;  Warner  v.  C,  1  Pa.  Rex  v.  Pim,  Russ.  &  Ry.  425;  S.  v. 
St.  154,  44  Am.  D.  114;  Rex  v.  Pear-  Lawrence,  81  N.  C.  522. 

son,  5  Car.  &  P.  121.  88.     See  ante,   §   533   et  seq.;    S. 

86.  Vol.ni,  §  731;   Stat.  Crimes,      v.  McDonald,  73  N.  C.  346. 

§§  414-417;   S.  v.  Dill,  75  N.  C.  257.  89.     1  Stark.   Crim.   PI.   (2d  Ed.) 

Of  the  like  sort,  S.  v.  Poy,  82  N.  C.  229;  referring  to  2  Hale  P.  C.  19C; 

679;   S.  V.  Morris,  53  Or.  397,  114  Rex   v.    Dickenson,    1    Saund.    135, 

P.  476.  note.     Starkie  adds,  that  it  would 

87.  Stark,   ut   sup.   referring   to  not  be  improper  to  make  the  indict- 
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§  597.  If  a  New  Punishment  ^° — is  by  statute  provided 
for  a  common  law  offence,  -whicli  it  neither  changes  nor  en- 
larges, an  indictment  framed  upon  the  common  law  will  be 
good."    But— 

§  598.     In  Special  Circumstances, — as,  where  the  statute 


ment  statutory;  "for  though  ths 
statute  does  not  inflict  a  new 
penalty,  it  takes  away  an  old  privi- 
lege." Referring  to  2  Hale  P.  C. 
190;  Page  v.  Harwood,  Aleyn,  43, 
Style,  86;  Bennett  v.  Talbois,  1  Ld. 
Raym.  149,  150;  s.  c,  nom.  Bennet 
V.  Talbot,  1  Salk.  212.  "So,"  he 
continues,  "under  Stat.  21  Jac.  1, 
c.  27,  it  was  holden  to  be  unneces- 
sary to  conclude  against  the  form 
of  the  statute;  for  the  act  created 
no  new  crime,  but  only  introduced 
a  new  rule  of  evidence."  Refer- 
ring to  2  Hale  P.  C.  190,  288,  2 
Hawk.  P.  C,  c.  46,  §  43;  J.  Kel.  36. 

90.  Post,   §  600. 

91.  Stat.  Crimes,  §§  166,  167;  S. 
V.  Ratts,  63  N.  C.  503;  S.  v.  Mc- 
Donald, 73  N.  C.  346;  S.  v.  Evans,  7 
Gill  &  J.  290,  293;  Davis  v.  S.,  3 
Har.  &  J.  154;  S.  v.  Stedman,  7 
Port.  495;  S.  v.  Burt,  25  Vt.  373; 
Reg.  V.  Williams,  14  Law  J.  M.  C. 
164;  Bennett  v.  S.,  3  Ind.  167; 
Chiles  V.  C,  2  Va.  Cas.  260;  S.  v. 
Lawrence,  81  N.  C.  522.  And  see 
S.  V.  Murfreesboro,  11  Humph.  217; 
Fuller  V.  Fuller,  4  Vt.  123.  Starkie 
gays  the  indictment  must  be  statu- 
tory. 1  Stark.  Crim.  PI.  (2d  Ed.) 
299,  referring  to  2  Hale  P.  C.  199; 
1  Saund.  135;  2  Rol.  Abr.  82.  Noth- 
ing can  be  plainer  than  that  such 
is  not  the  law ,  with  us ;  for  nearly 
or  quite  universally  our  legislatures 
declare  the  punishment  for  all  of- 
fenses, whether  statutory  or  at 
common  law;  and  if  then  the  in- 
dictment must  be  on  the  statute. 


common  law  indictments  would 
cease,^ — 'Contrary  to  the  course  of 
things  in  our  criminal  practice. 
Looking  into  his  authorities,  I  find 
a  dictum  of  Lord  Hale,  under  an 
"it  seems,"  at  p.  191,  sustaining  his 
text.  In  1  Saund.  (6th  Ed.)  135, 
is  the  following,  in  a  note,  which 
gives  the  true  doctrine:  "Where  a 
statute  merely  increases  the  pun- 
ishment of  an  offense,  sentence 
may  be  passed  for  the  increased 
punishment,  though  the  indictment 
does  not  conclude  contra  formam, 
etc.;  for  that  conclusion  is  only 
necessary  when  a  statute  creates 
an  offense,  not  when  it  regulates 
the  punishment.  Rex  v.  Chatburn, 
1   Moody,   403;    Rex  v.   Rushworth, 

1  Moody,  404;  Rex  v.  Berry,  1 
Moody  &  R.  463.  Accordingly,  in 
orde?  to  warrant  a  sentence  of 
transportation  for  life  after  a 
previous  conviction  for  felony,  the 
indictment  need  not  conclude  con- 
tra formam,  etc.  Reg.  v.  Blea,  8 
Car.  &  P.  735.  An  indictment  for 
a  common  felony  committed 
abroad,  but  triable  here  by  statute, 
need  not  conclude  contra  formam, 
etc.  Rex.  v.  Sawyer,  Russ.  &  Ry. 
294,  Car.  Crim.  Law    (3d  Ed.)   103, 

2  Car.  &  K.  101."  I  will  add  that 
according  to  Reg.  v.  Serva,  1  Den. 
C.  C.  X04,  2  Car.  &  K.  53,  an  indict- 
ment at  the  assizes,  under  7  &  8 
Vict.  c.  2,  for  a  crime  committed  on 
the  high  seas,  need  not' conclude 
contra  formam  statuti. 
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provides  a  new  punishment  for  a  common  law  crime,  not 
generally,  but  when  attended  by  defined  aggravations, — 
the  indictment,  whether  drawn  at  common  law  or  on  the 
statute,  must  depart  so  far  from  the  form  before  in  use  as 
to  specify  the  aggravations;  ^^  yet  whether  or  not  it  must 
conclude  "against  the  form  of  the  statute"  does  not  dis- 
tinctly appear.  In  reason,  the  offence  having  now  acquired 
a  new  element,  it  would  seem  to  be,  for  the  purpose  of  the 
conclusion  as  well  as  the  rest,  statutory;  ®^  as,  where  a  con- 
tract under  seal  is  modified  by  parol,  it  becomes  a  parol 
contract.*** 

§  599.  Common  law  affirmed  by  Statute. — If  a  statute 
makes  an  offence  of  what  was  such  at  common  law,  the 
indictment  may  be  statutory  or  not,  at  the  pleader's  op- 
tion.95 

§  600.  Further  of  New  Punishment. — Where  a  statute 
provides  the  punishment  for  a  common  law  offence,^^  the 
pleader  has  his  election  to  conclude  as  upon  the  statute.®''^ 
But  he  must  set  out  the  offence  fully,  according  to  the  re- 
quirements of  the  common  law.^*  Yet  this  doctrine  is  of 
little  practical  importance;  because, — 

92.  Ante,  §  538  and  the  places  94.  Bishop  Con.,  §§  130,  133,  136. 
there  referred  to.  95.     EMller    v.    S.,    1    Blackf.    63, 

93.  Vol.tll,  §  499;  S.  v.  McKet-  65;  1  Stark.  Crim.  PI.  (2d  Ed.)  229, 
trick,  14  S.  C.  346.  See  Reg.  v.  referring  to  2  Hale  P.  C.  189.  See 
Polly,  1  Car.  &  K.  77,  81.  Assault  Rex  v.  Jones,  2  East  P.  C.  576; 
is  an  offense  at  common  law;  but  Shotwell  v.  S.,  43  Ark.  345;  Com. 
where  a  statute  increases  the  v.  Luberg,  94  Pa.  St.  85;  Sutcliffe 
punishment  if  committed  with  the  v.  S.,  18  Ohio  469,  51  Am.  Dec.  459. 
intent  to  kill,  we  find  it  rather  im-  96.    Ante,  §  597. 

plied    than    held    that    the    indict-  97.     Stat.    Crimes,    §     167;     Bur- 

ment  must  conclude  as  against  the  ton's    Case,    Cro.    Eliz.    148;    S.    v. 

statute.     Reg.  v.  Nelmes,  6  Car.  &  Ladd,  2  Swan.    (Tenn.),  226;    Reg. 

P.  347.    It  must  contain  all  the  ele  v.  Bethell,  6  Mod.  17.  And  see  S.  v. 

ments  of  the  indictment  for  com-  Hoyle,  6  Ire.  1;  Davis  v.  S.,  3  Har. 

mon  law  assault,  with    the    statu-  &  J.  154;  C.  v.  Hoxey,  16  Mass.  385. 

tory  intent  added.  Beasley  v.  S.,  18  See  also  the  cases  cited  ante,  §  597. 
Ala.  535.     See  likewise  S.  v.  Burt,  98.     Ante,.  §  598  and  note;    Stat. 

25   Vt.   373,   which   was   an   Indict-  Crimes,  §§  381,  413,  469;  S.  v.  Hall, 

ment  for  an  assault  upon  an  officer.  54  Wash.  142,  102  P.  888. 
See    also    S.    v.    Morse,    1    Greene 
(Iowa),  503. 
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§  601.  Conclusion  Surplusage. — Contrary  to  some  early 
opinions,  it  is  now  universal  doctrine  tliat  the  conclusion 
"against  the  form  of  the  statute"  may  be  rejected  as  sur- 
plusage, "whenever  thus  an  ill  statutory  indictment  will  be 
made  good  at  common  law.^" 

II.    The  Conclusion"  Against  the  Form  of  the  Statute." 

§  602.  The  Rule, — ^by  the  unwritten  law,  is  that  the  in- 
dictment or  complaint  to  a  magistrate  ^  on  a  statute  must 
conclude  with  the  words  "against  the  form  of  the  statute 
in  such  case  made  and  provided,"  or  their  equivalent;^ 
else  it  will  not  sustain  a  conviction.^ 

§  603.  The  Form  of  Words — is  commonly  as  just  stated, 
yet  the  law  requires  only  the  substance  of  their  meaning. 
The  name  of  the  State  need  not  be  added,  for  it  is  implied.* 


99.  1  stark.  Crim.  PI.  (2d  Ed.) 
229,  230;  referring  to  Rex  v. 
Bathurst,  Say.'  225,  2  Hawk.  P.  C, 
c.  25,  §§  115,  116;  Aleyn,  43;  2  Hale 
P.  C.  191;  Bennet  v.  Talbot,  1  Salk. 
212;  Penhallo's  Case,  Cro.  Eliz. 
231;  Rex  v.  Mathews,  2  Leachi,  584, 
5  T.  R.  162;  Reg.  v.  Wigg,  2  Ld. 
Raym.  1163;  4  T.  R.  402;  1  Saund. 
135,  note;  1  Ld.  Raym.  149.  That 
this  matter  may  thus  be  rejected, 
see  further  S.  v.  Buckman,  8  N.  H. 
203,  29  Am.  D.  646;  Cruiser  v.  S., 
3  Harrison,  206;  Gregory  v.  C,  2 
Dana,  417;  S.  v.  Walker  (N.  C), 
Term  R.  229;  Southworth  v.  S.,  5 
Conn.  325;  S.  v.  Phelps,  11  Vt.  116, 
34  Am.  D.  672;  S.  v.  Wlmberly,  3 
McCord,  190;  Vanderworker  v.  S., 
13  Ark.  700;  S.  v.  Kennerly,  10 
Rich.  152;  S.  v.  Gove,  34  N.  H.  510; 
S.  V.  Lamb,  65  N.  C.  419;  S.  v. 
Bryson,  79  N.  C.  651. 

1.  S.  V.  Luther,  77  N.  C.  492. 

2.  McCuUough  V.  C,  Hardin,  95; 
Rex  V.  Pearson,   5   Car.   &  P.  121; 


P.  V.  Stockham,  1  Par.  Cr.  424;  C. 
V.  Springfield,  7  Mass.  9,  1  Chit. 
Crim.  Law,  290. 

By-law.  Even  a  complaint  for 
the  violation  of  a  town  or  city  by- 
law, though  it  concludes  against 
the  form  of  the  by-law,  must  also 
conclude  against  the  form  of  the 
statute.  C.  V.  Gay,  5  Pick.  44;  C. 
V.  Worcester,  3  Pick.  462^  475; 
Stevens  v.  Dimond,  6  N.  H.  330; 
Stat.  Crimes,  §  406.  This  phrase  is 
a  sufficient  recital  of  the  statute. 
Com.  V.  Donovan,  170  Mass.  228, 
40  N.  E.  104;  Mayer  v.  S.,  64  N.  J. 
L.  323,  45  A.  624. 

3.  Warner  v.  C,  1  Pa.  St.  154, 
44  Am.  D.  114;  Reg.  v.  Radcliffe,  2 
Moody,  68,  2  Lewin,  57;  Rex  v. 
Pearson,  1  Moody,  313;  C.  v. 
Northampton,  2  Mass.  116;  C.  v. 
Cooley,  10  Pick.  37;  C.  v.  Caldwell, 
14  Mass.  330;  S.  v.  Schmltz,  19 
Idaho,  566,  114  P.  1. 

4.  S.  V.  Karn,  16  La.  Ann.  183. 
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Nor  need  the  reference  to  the  statute  be  more  specific.^  The 
following  modified  forms  have  severally  been  adjudged  ade- 
quate; "against  the  law  in  such  case  provided,"**  "in  con- 
tempt of  the  laws  of  the  United  States  of  America,"  '^  "act 
of  assembly"  for  "statute;"*  "against  the  statute,"  omit- 
ting "form  of  the;""  "contrary  to  the  statute,"*"  "con- 
trary to  the  true  intent  and  meaning  of  the  act  of  the  Con- 
gress of  the  United  States  in  such  case  made  and  provided." 
The  requirement  is  simply,  said  Story,  J.,  "that  some 
phrase  should  be  used  which  shows  that  the  offence  charged 
is  founded  on  some  statute."" 

§  604.  1.  CoIonial.^ — On  a  statute  enacted  during  the 
colonial  period,  the  conclusion  "contrary  to  the  act  of  as- 
sembly of  the  said  State  in  such  case  made  and  provided" 
was  held  to  be  good.^^ 

2.  British. — ^Where  a  statute  of  our  own  has  made  a 
British  one  "of  force, "^®  "the  usual  and  correct  conclu- 
sion," it  was  said,  "would  be  'contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  made  of  force 
in  this  State;'  "  therefore  a  conclusion  omitting  the  latter 
clause  was  inadequate."  But  where,  though  the  title  of  a 
statute  is  "An  Act  for  putting  in  Force"  some  British  stat- 
utes enumerated,  what  follows  is  in  the  ordinary  form  of 
a  statute  of  our  own,  yet  in  nearly  the  English  words,  it  is 
a  State  statute,  and  the  conclusion  "against  the  British 
statute  made  of  force  in  this  State"  is  vicious.^-' 

5.  ZumhofE  v.  S.,  4'  Greene  9.  C.  v.  Caldwell,  14  Mass.  330; 
(Iowa),   526;    Toptclif  v.  Waller,  3      S.  v.  Toadvlne,  1  Brev.  16. 

Dy.    346b;     Oldnoll's    Case,    2    Dy.  10.     S.    v.    Bartlett,    55    Me.    200, 

155a;    Com.  v.  Donovan,  170  Mass.  202. 

228,  49  N.  E.  104.  11.     U.  S.  v.  Smith,  2  Mason,  143, 

6.  C.    V.    Stockbridge,    11    Mass.  150. 

279.     And  see  Huff  v.  C,  14  Grat.  12.  S.    v.    Turnage,     2     Nott     & 

648.     But    see     Hudson     v.     S.,     1  McC.  158. 

Blackkf.  317.  13.  Bishop  First  Book,   §   58. 

7.  U.  S.  V.  Andrews,  2  Paine,  14.  S.  v.  Sanford,  1  Nott  &  McC. 
451.  512. 

S.   V.   Tribatt,   10  Ire.   151;    S.  v.  15.     S.   v.   Holley,    1    Brev.     35; 

Sanford,  1  Nott  &  McC.  512;  Trim-      s.  c,  nom.;   S.  v.  Holly,  2  Bay.  262. 
ble  V.  C,  2  Va.  Cas.  143;  Slymer  v. 
S.,  62  Md.  237. 
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§  605.    On  two  or  more  Statutes — (Plural— Singular).— 

The  law's  toleration  of  false  grammar  i"  is  limited  to  cases 
wherein  the  meaning,  to  common  apprehension,  is  not  there- 
by changed."  Therefore  the  indictment  on  one  statute 
must  conclude  "contrary  to  the  form  of  the  statute"  in  the 
singular;  ^*  on  two  or  more,  "contrary  to  the  form  of  the 
statutes,"  in  the  plural.'®  A  mistake  herein  is  under  the 
common  law  rules  fatal,  even  after  verdict.^''     Still, — 

§  606.  1.  Some  Nice  Distinctions — as  to  the  singular  or 
plural  prevail.  From  preceding  propositions-^  it  results, 
in  reason,  that  if  one  statute  creates  the  offence  and  another 
provides  or  changes  the  punishment,  the  conclusion  may  be 


16.  Ante,  §§  354-356,  511  (4), 
512,  556    (1). 

17.  Ante,  §§  348,  349,  354. 

18.  S.  V.  Sandy,  3  Ire.  570;  S.  v. 
Abernathy,  Busbee,  428;  S.  v.  Cas- 
sel,  2  Har.  &  G.  407.  Contra, 
Townley  v.  S.,  3  Harrison,  311. 
And  see  TJ.  S.  v.  Gibert,  2  Sumner, 
19,  89. 

19.  Francisco  v.  S.,  1  Ind.  179; 
S.  T.  Hunter,  8  Blackf.  212;  Tevis 
V.  S.,  8  Blackf.  303;  S.  v.  Muse,  4 
Dev.  &  Bat.  319;  S.  v.  Jim,  3 
Murpb.  3.  Contra,  S.  v.  Dayton,  3 
Zab.  49,  53  Am.  D.  270;  Carter  v. 
S.,  2  Ind.  617;  S.  v.  Wilbor,  1  R.  I. 
199,  36  Am.  D.  245.  Chitty  says: 
"It  was  formerly  bolden  by  several 
authorities  that  where  an  offense 
is  prohibited  by  several  inde- 
pendent statutes,  it  was  necessary 
to  conclude  in  the  plural;  Brough- 
ton  V.  Moore,  Cro.  Jac.  142;  Dor- 
mer's Case,  2  Leon.  5;  Aleyn,  49, 
50;  Rex  v.  Cox,  2  Bulst.  258;  hue 
now  the  better  opinion  seems  to  be 
that  a  conclusion  in  the  singular 
will  suffice,  and  it  will  be  con- 
strued to  refer  to  that  enactment 
which  is  most  for  the  public 
benefit.     See  S.  v.  Wise,  67  N.  C. 


280,  2  Hale  P.  C.  173;  Sid.  348; 
Owen,  135;  Rex  v.  Collins,  2  Leach, 
827;  Topclif  v.  Waller,  3  Dy.  346b, 
347a;  Anonymous,  4'  Co.  48,  2 
Hawk.  P.  C,  c.  25,  §  117.  And 
where  a  statute  is  discontinued,  or 
expires  by  effluxion  of  time,  and  is, 
revived  by  another,  and  also  where, 
a  temporary  act  is  made  perpetual, 
the  conclusion  in  the  singular  will 
be  sufficient,  2  Hale  P.  C.  173; 
Barnaby  v.  Nandike,  1  Lutw.  72, 
73;  Rex  v.  Dickenson,  1  Saund.  135, 
note;  2  East  P.  C.  601;  though  it  is 
said  to  conclude  in  the  plural;  2 
Hale  P.  C.  173,  2  Hawk.  P.  C,  c. 
25,  §  117.  So,  if  a  statute  qualify 
the  manner  of  proceeding  upon  a 
former  act,  without  altering  the 
substance  6t  its  purview,  the  in- 
dictment against  the  form  of  the 
statute  will  be  valid.  Andrew  v. 
Lewkner,  Yelv,  116,  Cro.  Jac.  187; 
2  Hawk.  P.  C,  c.  25,  §  117;  Bac. 
Abr.  Indictment,  H.  5;  Burn,  Just. 
Indictment  IX."  1  Chit.  Crim. 
Law,  291. 

20.  S.  V.  Sandy,  supra;  S.  v. 
Muse,  supra.  But  see  TJ.  S.  v. 
Trout,  4  Bis.  105. 

21.  Ante,   §§   597,  600. 
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either  in  the  singular  or  plural  at  the  pleader's  option.^ ^ 
Yet  there  are  cases,  perhaps  preponderating  in  authority, 
holding  the  plural  form  to  he  then  necessary.^*  If  the  of- 
fence and  penalty  are  from  different  sections  of  the  same 
statute,  the  conclusion  is  properly  in  the  singular;  ^*  and 
it  is  the  same  when  they  are  from  different  chapters  of  the 
acts  of  one  session, — all  heing  in  law  one  statute.^^  In  prin- 
ciple, it  should  not  be  otherwise  though  the  statutes  were 
of  different  years. 

2.  Abbreviated  in  Latin. — Under  the  Latin  indictment, 
"when  abbreviations  were  used,  it  was  common  to  avoid  the 
difficulty  by  concluding  contra  formam  stat.,  which  could 
be  read  either  statuti  or  statutorum  as  the  case  required.^® 

§  607.  In  most  of  our  States, — legislation  has  either  di- 
rectly or  by  implication  permitted  modifications  of  the  form 
of  the  conclusion,^'^  or  rendered  it  wholly  unnecessary.^' 


22.  Stat.  Crimes,  §  167. 

23.  Rex  V.  West,  Owen,  134; 
King  V.  S.,  2  Ind.  523;  S.  v.  Moses, 
7  Blackf.  244;  yet  an  earlier  In- 
diana decision  holds  the  singular 
form  to  he  sufficient,  Strong  v.  S., 
1  Blackf.  193;  and  a  later  confirms 
the  earlier.  Bennett  v.  S.,  3  Ind. 
167.  As  to  New  York,  see  Kane 
V.  P.,  8  Wend.  203,  212.  "If  a  stat- 
ute refers  to  a  former  statute,  and 
adopts  and  continues  the  provis- 
ions of  it,  the  indictment  must  con- 
■clude  against  the  form  of  the  stat- 
ute." 1  Saund.  (6th  Ed.)  135b, 
note.  If  one  statute  subjects  an 
act  to  a  pecuniary  penalty,  and  a 
second  makes  it  felony,  an  indict- 
ment for  the  felony  concluding 
against  the  form  of  the  statute  (in 
the  singular  number  only)  is  right. 
Rex  V.  Pim,  Russ.  &  Ry.  425.  And 
see  Rex  v.  Collins,  2  Leach,  827; 
S.  V.  Berry,  4  Halst  374;  Rex  v. 
Morgan,  2  East  P.  C.  601;  XJ.  S.  v. 


Gibert,  2  Sumner,  19.  That  the 
singular  form  is  sufficient,  see,  in 
addition  to  some  of  the  foregoing 
cases,  Butman's  Case,  8  Greenl. 
113;  S.  V.  Robbins,  1  Strob.  355. 
And  see  Stat.  Crimes,  §§  166,  167. 
Not  necessary  to  allege  particular 
Clause  of  statute.  S.  v.  Duden- 
hefer,  122  La.  288,  47  So.  614.  In- 
dictment drawn  under  unconstitu- 
tional clause  is  not  demurrable  if 
it  be  good  under  another  section. 
S.  V.  Vandenberg,  139  Mo.  250,  60  S. 
W.   79. 

24.  Crawford   v.    S.,   2   Ind.   132. 

25.  S.  V.  Bell,  3  Ire.  506. 

26.  Rex  V.  Spiller,  2  Show.  207. 

27.  S.  V.  Dorr,  82  Me.  341,  19  A. 
861. 

28.  C.  V.  Kennedy,  15  B.  Monr. 
531;  Brown  v.  S.,  13  Ark.  96;  S.  v. 
Gill,  89  Minn.  502,  95  N.  W.  449; 
Burk  V.  S.  (Tex.  Cr.  Ap.  1910),  124 
S.  W.  658. 
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When  not  impairing  any  substantial  rights  of  a  defendant, 
such  legislation  is  not  unconstitutional.^^ 

III.    The  Rule  of  following  the  Words  of  the  Statute. 

§  608.  Reciting  Statute. — Since  the  courts  and'  the  par- 
ties know  the  law  and  there  is  no  occasion  to  aver  it,^"  the 
indictment  need  not  recite  a  public  statute  on  which  it  is 
drawn.^^  But  if  it  undertakes  this  and  makes  the  recital 
incorrect,  then  concludes  against  the  misrecited  statute, 
this  ill  matter  cannot  be  rejected  as  surplusage,  so  the  in- 
dictment fails.^^  Perhaps  it  may  be  otherwise  if  the  con- 
clusion is  ' '  contrary  to  the  statute  in  such  case  provided. ' '  ^* 
But— 

§  609.  A  Private  Statute  or  By-law, — if  by  the  laws  of 
the  State  not  judicially  taken  cognizance  of,  must  be  re- 
cited.^* This  branch  of  the  procedure  is  for  "Statutory 
Crimes."  ^^     Now, — 

§  610.  Classes  of  Statutes. — There  are,  within  our  pres- 
ent contemplations,  three  classes  of  statutes;  thus, — 

1.  Not  Define. — If  a  statute  creates  an  offence,  without 
defining  it, — as,  if  it  forbids  a  thing  by  its  common  law 
Jname,  leaving  the  definition  to  the  common  law,^** — the 
indictment,  when  statutory,^''  is  so  only  in  its  conclusion, 
the  rest  being  framed  as  upon  the  common  law.^*    Or — 

29.  C.  V.  Preelove,  150  Mass.  66,  93;  Hall  v.  Gaven,  Cro.  Eliz.  307; 
Z2  N.  E.  435.  Eden's   Case,   Cro.  Bliz.   697. 

30.  Ante,   §   329    (1).  33.    Ante,    §    482     (1),    note;     1 

31.  1  Chit.  Crim.  Law,  276,  360-6;  Chit.  Grim.  Law,  277,  2  Hale  P.  0. 
Knight  V.  S.,  85  Ga.  590,  15  S.  E.  172;  Rex  v.  Marsack,  supra,  at  p. 
457;  Powers  v.  Com.,  90  Ky.  167,  13  773. 

S.  W.  450;  Plunken  V.  Griffith,  Cro.  34.     Stat.    Crimes,  §§  396,  405,  406. 

Eliz.    236;    Reg.    v.    Pugh,    6    Mod.  35.     Stat.  Crimes,  §§  394-407.    As 

140;   U.  S.  V.  Rhodes,  1  Abb.  U.  S.  to  which  see  also  1  Stark.  Crim.  PI. 

28;    C.  V.  Hoye,  11  Gray,  462.     See  (2d  Ed.)   212  et  seq.;   1  Chit.  Crim. 

also   C.  V.   McCurdy,   5  Mass.   324;  Law,   277    et   seq.    and    the    books 

(J.  S.  V.  Wood,  168  F.  438.  there  referred  to. 

32.  Rex  V.  Marsack,  6  T.  R.  771;  36.     Stat.   Crimes,   §   363. 
Anonymous,  4  Co.  48;  Farr  v.  East.  37.     Ante,  §§  597,  599,  600. 

Cro.  Eliz.  186;   Plunken  v.  GriiHith,  38.     Ante,   §   600;     Stat,    Crime's, 

«upra;   Boyce  v.  Whitaker,  1  Doug.      §§    381,    384,    413,    469;     U.    S.     v. 
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2.  Define  in  Part. — If  such  statute  adds  something  of 
its  own,  the  indictment  is  still  the  same,  enlarged  by  the 
added  matter.^®    Again, — 

3.  Wholly  Define. — ^A  statute  may  stand  quite  apart 
from  the  conamon  law,  and  both  create  and  wholly  define 
an  offence.  In  which  case,  the  indictment  follows  no  spec- 
ial common  law  precedent,  yet  it  is  constructed  after  the 
principles  which  the  common  law  of  the  indictment  has 
established.  Hence  the  elucidations  of  this  chapter  will 
chiefly  concern — 

§  611.  Statutes  which  Partly  or  Wholly  define  the  Of- 
fence:— 

1.  The  Indictment  on  these  Statutes — must  set  out  the 
name  of  the  defendant,  the  place,  the  time,  the  identifying 
particulars,  and  all  other  like  things,  precisely  as  on  the 
common  law.*"     Beyond  this, — 

2.  Words  of  Statute. — To  the  extent  to  which  the  stat- 
ute defines  the  offence,  leaving  the  rest  if  anything  to  the 
common  law,  it  is  ordinarily  adequate,  while  nothing  less 
will  in  any  instance  suffice,  to  charge  the  defendant  with 
all  the  acts  within  the  statutory  definition,  as  it  will  be 

Crosby,  1  Hughes,  448;  Wall  v.  S.,  S.,  41  Tex.  385;    S.  v.  Comfort,  22 

18  Tex.  682,  70  Am.  D.  302;    Clary  Minn.  271;   S.  v.  Shenton  22  Minn. 

V.   S.,   33  Ark.  561;   Reardon  v.  S.,  311;    S.   v.   Schroder,   3   Hill,   S.    C. 

4  Tex.  Ap.  602;  S.  v.  Hall,  54  Wash.  61;   S.  v.  TJllman,  5  Minn.  13;   Rex 

142,  102  P.  888;    S.  v.  Lawler,  220  v.   Mason,   2   T.   R.   581,   586;    Cook 

Mo.  26,  119  S.  W.  639;   Wilson,  97  v.  S.,  25  Fla.  698,  6  So.  451;   S.  v. 

Vt.  379,  65  A.  88.  Johnson,    42    La.    Ann.    559,    7    So. 

39.  Ante,  §  598;  Stat.  Crimes,  588;  P.  v.  Neil,  91  Cal.  465,  27  P. 
§§  414-416;  S.  v.  Reed,  45  Ark.  333;  760;  C.  v.  Hartley,  138  Mass.  ISl; 
S.  V.  Foy,  82  N.  C.  679;  Joice  v.  TJ.  S..  v.  Goggin,  9  Bis.  269;  S.  v. 
S.,  53  Ga.  50;  Territory  v.  Miera,  1  Bach,  25  Mo.  Ap.  554;  S.  v.  Earnest, 
New  Mex.  387;  Titus  v.  S.,  20  98  N.  C.  740,  4  S.  E.  496;  Cornell  v. 
Vroom,  36;  U.  S.  v.  Carll,  105  TJ.  S.  S.,  7  Bax.  520;  Hoskey  v.  S.,  9  Tex. 
611.  Ap.    202;    Kee    v.    McSweeney,    15 

40.  U.  S.  V.  Quinn,  8  Blatch.  48,  Abb.  N.  Cas.  229;  P.  v.  Nelson,  58 
66;  Reg.  v.  Jarrald,  Leigh  &  C.  301;  Cal.  104;  Wheat  v.  S.,  6  Mo.  455; 
S.  V.  Brown,  21  La.  Ann.  347;  Reg.  White  v.  S.,  3  Tex.  Ap.  605;  Mar 
V.  Norton,  8  Car.  &  P.  196;  S.  v.  tin  v.  U.  S.,  93  C.  C.  A.  484,  168 
Wlnright,   12   Mo.   410;    McFain   v.  Fed.  198. 
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judicially  shaped  by  interpretation,*^  substantially  in  the 
words  of  the  statute,  without  further  expansion.*^  As  to 
vfhich, — 


41.  Post,  §§  623-628;  Dir.  &  P. 
8  32;  Stropes  v.  S.,  120  Ind.  562; 
Rembert  t.  S.,  56  Miss.  280;  S.  v. 
Falconer,  59  N.  H.  535;  S.  v. 
■Nugent,  77  N.  J.  L.  84,  71  A.  485; 
■S.  V.  Marx,  122  Fed.  964. 

42.  P.  V.  Stockham,  1  Par.  Cr. 
424;  S.  V.  Williams,  2  Strob.  474; 
Hester  v.  S.,  17  Ga.  130;  Camp  v. 
■S.,  3  Kelly,  417  Sweeney  v.  S.,  16 
■Ga.  467;  Ricks  v.  S.,  16  Ga.  600; 
Chambers  v.  P.,  4  Scam.  351;  S.  y. 
Noel,  5  Blackf.  548;  S.  v.  Click,  2 
Ala.  26;  Clark  v.  S.,  19  Ala.  552; 
S.  V.  Abbott,  11  Fost.  N.  H.  434; 
Romp  V.  S.,  3  Greene,  Iowa,  276; 
•S.  V.  Eagan,  22  Mo.  459;  S.  v. 
Rabon,  4  Rich.  260;  Moftatt  v.  S., 
•6  Bng.  169;  U.  S.  v.  Lancaster,  2 
McLean,  431;  S.  v.  Calvin,  R.  M. 
Charl.  151;  S.  v.  Duncan,  9  Port. 
•260;  S.  V.  Mitchell,  6  Mo.  147;  S. 
V.  Helm,  6  Mo.  263;  Studstill  v.  S., 
7  Ga.  2;  S.  v.  Bougher,  3  Blackf. 
807;  U.  S.  V.  Gooding,  12  Wheat. 
460;  Sharp  v.  S.,  17  Ga.  290;  S.  v. 
Hereford,  13  Mo.  3;  S.  v.  Rust,  35 
N.  H.  438;  Medlock  v.  S.,  18  Ark. 
363;  Malone  v.  S.,  14  Ind.  219;  S. 
V.  Adams,  16  Ark.  497;  Eubanks 
V.  S.,  17  Ala.  181;  S.  v.  Bess,  20 
Mo.  419;  C.  V.  Daniels,  2  Va.  Cas. 
402;  S.  V.  Cantrell,  2  Hill,  S.  C. 
■389;  Lemon  v.  S.,  19  Ark.  171;  S. 
•V.  Co'llins,  19  Ark.  587;  S.  v.  Keogh, 
13  La.  Ann.  243;  V.  S.  v.  Wilson, 
"Bald.  78;  Lodano  v.  S.,  25  Ala.  64; 
TJ.  S.  V.  Vickery,  1  Har.  &  J.  427; 
"Whiting  V.  S.,  14  Conn.  487,  36  Am. 
D.  499;  Simmons  v.  S.,  12  Mo.  268, 
•49  A.  D.  131;  S.  v.  Jones,  33  Vt. 
'4'43;  S.  V.  Pennington,  3  Head,  119; 


S.  V.  Carpenter,  62  Mo.  594;  Craw- 
ford V.  S.,  44  Ala.  382;  West  v.  S., 
35  Tex.  89;  Smith  v.  S.,  1  Tex.  Ap. 
620;  S.  V.  Jackson,  39  Conn.  229; 
S.  V.  Bierce,  27  Conn.  319;  Hines 
V.  S.,  26  Ga.  614;  U.  S.  v.  Henry,  3 
Ben.  29;  Mohler  v.  P.,  24  111.  26; 
Fouts  V.  S.,  4  Greene,  Iowa,  500; 
Prazer  v.  P.,  54  Barb.  306;  S.  v. 
Thatcher,  6  Vroom,  445;  S.  v.  Sted- 
man,  7  Port.  495;  S.  v.  Sloan,  67 
N.  C.  357;  S.  v.  Thomas,  7  Rich. 
481;  C.  V.  Ewing,  7  Bush,  105; 
Smith  V.  S.,  34  Tex.  612;  Reddan 
V.  S.,  4  Greene,  Iowa,  137;  Smith 
V.  S.,  22  Ala.  54;  Hall  v.  S.,  3 
Coldw.  125;  S.  v.  Stanton,  1  Ire. 
424;  Mathews  v.  S.,  36  Tex.  675; 
Williams  v.  S.,  42  Miss.  328;  Riley 
V.  S.,  43  Miss.  397;  Murrell  v.  S., 
44  Ala.  367;  White  v.  S.,  44  Ala. 
409;  Mason  v.  S.,  42  Ala.  543;  S.  w. 
Roberts,  3  Brev.  139;  Osborn  v.  S.. 
52  Ind.  526;  S.  v.  Kennison,  55  N. 
H.  242;  Ellars  v.  S.,  25  Ohio  St. 
385;  TJ.  S.  v.  Seventeen  Empty  Bar- 
rels, 3  Dil.  285;  Batre  v.  S.,  18  Ala. 
119;  S.  V.  Webb,  41  Tex.  67;  Glass 
V.  S.,  45  Ark.  173;  S.  v.  Cady,  47 
Conn.  44;  P.  v.  Savercool,  81  Cal. 
650,  22  P.  856;  C.  v.  Prescott,  151 
Mass.  60,  23  N.  E.  729;  Ward  v.  P.. 
23  ni.  Ap.  510;  S.  v.  Smith,  24  Mo. 
Ap.  413;  S.  v.  Walker,  24  Mo.  Ap. 
679;  P.  V.  Russell,  81  Cal.  616,  23 
P.  418;  S.  V.  Riffe,  10  W.  Va.  794; 
Sanders  v.  S.,  55  Ala.  183;  S.  v. 
Hurds,  19  Neb.  316,  27  N.  W.  139: 
Murphy  v.  P.,"  19  Bradw.  125;  Far- 
mer V.  S.,  45  Ark.  95;  S.  v.  Halsted, 
10  Vroom,  402;*  S.  v.  SwafCord,  3 
Lea,  162;  Cohen  v.  P.,  7  Colo.  274; 
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§  612.  1.  All  the  Ingredients — which  enter  into  the 
offence,  whether  set  down  in  the  statute  in  terms  or  inter- 
preted into  it,  must  be  stated.*^    For  this— 

2.  The  Exact  Words  of.  the  Statute — will  with  rare  ex- 
ceptions be  practically  best;  because  thus  all  doubt  will  be 
avoided,  and  simply  the  proof  demanded  by  the  law,  and 
no  more,  will  be  called  for  by  the  indictment.**     Still,  not 


p.  V.  Lewis,  61  Cal.  366;  S.  v.  Phil- 
tin,  38  La.  Ann.  964;  P.  v.  Murray, 
67  Cal.  103,  7  P.  178;  Atkln  v.  Ter., 
13  Ariz.  26,  108  P.  225;  Ex  parte 
Avdalas,  10  Cal.  App.  507,  102  P. 
674;  S.  V.  McGee,  181  Conn.  696,  72 
A.  141;  Knoll  v.  U.  S.,  26  App.  D. 
C.  457;  S.  V.  Kendlg,  133  la.  le^^., 
110  N.  W.  463;  Cordson  v.  S.,  77 
Neb.  416,  109  N.  W.  764;  Stutts  v. 
S.,  52  Fla.  110,  42  So.  51;  Glover 
V.  S.,  126  Ga.  594,  55  S.  B.  592;  An- 
derson V.  S.,  2  Ga.  App.  1,  58  S.  E. 
401;  Youmans  v.  S.,  2  Ga.  Ap.  101, 
66  S.  E.  383;  Snell  v.  S.,  7  Ga.  Ap. 
751,  67  S.  E.  1045;  P.  v.  Scattura, 
238  111.  313,  87  N.  E.  332;  Bennett 
V.  Com.,  133  Ky.  452,  118  S.  W.  332; 
Com.  V.  McNutt,  133  Ky.  702,  118 
S.  W.  9'78;  S.  v.  Moss,  216  Mo.  436, 
115  S.  W.  1007;  S.  v.  Brown,  38 
Mont.  309,  99  P.  954;  S.  v.  Brand, 
77  N.  J.  L.  486,  72  A.  131;  S.  v. 
Britt,  150  N.  C.  811,  63  S.  E.  1056; 
S.  V.  Miller,  150  Oreg.  381,  103  P. 
519;  S.  V.  Smith,  29  R.  L  513,  72 
A.  710;  Kennedy  v.  S.,  58  Tex.  C". 
Ap.  608,  127  S.  W.  204;  Jelinek  v. 
S.  (Tex.  Civ.  Ap.  1909),  115  S.  W. 
908;  S.  V.  Swan,  31  Utah  336,  88 
P.  12;  S.  V.  Tlfeany,  44  Wash.  602, 
87  P.  932;  Cannedy  v.  S.,  58  Tex. 
Cr.  Ap.  184,  125  S.  W.  31;  Rupert 
V.  U.  S.,  104  C.  C.  A.  255,  181  Fed. 
87;  IT.  S.  V.  Oregon  Short  Line  Ry. 
Co.  (D.  C.  1910),  180  Fed.  483; 
Hardesty  v.  U.  S.,  93  U.  S.  C.  C.  A. 
417,    168   F.   25;    Fitzpatrick   v.   S., 


169  Ala.  1,  53  So.  1021;  Com.  v. 
Ellis,  207  Mass.  572,  93  N.  E.  823; 
Lightle  V.  S.,  5  Okla.  Cr.  259i  114 
PI.  275;  S.  y.  Davis,  88  S.  C.  229,, 
70  S.  E.  811;  Hart  v.  U.  S.,  105  C. 
C.  A.  588,  183  Fed.  368;  Pearce  v. 
S.  (Ark.  1910),  132  S.  W.  986;  P. 
V.  Danford  (Cal.  App.  1910).  112  P. 
474;  Woodward  v.  S.,  174  Ind.  743,. 
93  N.  E.  169;  S.  v.  Rodgers  (Ind. 
1910),  93  N.  E.  23;  S.  v.  Buis,  83- 
Kan.  273,  111  P.  189;  S.  v.  Slover, 
128  La.  460,  54  So.  942;  S.  v.  Can- 
non, 232  Mo.  203,  134  S.  W.  513; 
Simpson  v.  S.,  5  Okla.  Cr.  Ap.  57, 
113  P.  549;  S.  v.  Fant,  88  S.  C.  493,.. 
70  S.  E.  1027. 

43.  S.  V.  Aldridge,  86  N.  C.  680; 
Peters  v.  S.,  66  Wis.  339,  28  N.  W. 
138;  S.  V.  Humphries,  35  La.  Ann. 
966;  Humphreys  v.  S.,  17  Fla.  381; 
C.  v.  Washburn,  128  Mass.  421; 
Com.  v.  Crowley,  167  Mass.  434,  45 
N.  B.  766;  S.  v.  Hesseltine,  130  Mo. 
468,  32  S.  W.  983;  Brown  v.  S.,  7 
Tex.  Ap.  619;  Rex  v.  Neville,  1  Mod. 
295;  TJ.  S.'v.  Taylor,  9  Bis.  472; 
Smith  V.  S.,  81  Ala.  74,  1  So.  83; 
Helfrick  v.  C,  29  Grat.  844;  S.  v.. 
Littooy,  52  Wash.  87,  100  P.  170. 

44.  And  see  U.  S.  v.  Bachelder,,. 
2  Gallis.  15,  18 ;  Sloan  v.  S.,  42  Ind. 
570;  Long  v.  S.,  23  Neb.  33,  36  N. 
W.  310;  Mills  v.  S.,  59  Fla.  74,  51 
So.  278;  S.  v.  Feeback,  3  Okla.  Cr._ 
Ap.  508,  107  P.  442;  S.  v.  Delvechio, 
25  Utah  18,  69  P.  58. 
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always  is  sudi  identity  of  words  indispensable.**'     As  to 
which, — ■ 

3.  How  closely  follow  Statute. — The  judicial  expressions 
as  to  how  closely  the  indictment  must  conform  to  the  stat- 
utory words  are  not  uniform.  But  combining  those  vary- 
ing expressions,  the  underlying  reasonings  of  the  law  of 
the  subject,  and  the  actual  course  of  adjudication,  we  de- 
rive from  all  the  result  that  it  must  employ  so  many  of 
the  substantial  words  of  the  statute  as  will  enable  the  court 
to  see  on  what  one  it  is  framed ;  beyond  which,  it  must  have 
whatever  other  of  these  statutory  words  are,  either  min- 
gled with  other  words  or  not  as  the  ease  requires,  essential 
to  a  complete  description  of  the  offence;  or,  if  the  pleader 
chooses  words  which  are  their  equivalents  in  meaning;  or, 
if  again  he  chooses,  words  which  are  more  than  their  equiv- 
alents, provided  they  include  the  full  significations  of  the 
statutory  words,  not  otherwise.*^     Hence, — 


45.  U.  S.  V.  Bachelder,  2  Gallis. 
15,  18;  S.  V.  Tally,  74  N.  C.  322: 
Sparrenberger  v.  S.,  5.^  Ala.  481, 
25  Am.  R.  643;  C.  v.  Young,  15 
Grat.  664;  TuUy  v.  P.,  67  N.  Y.  15; 
McCutcheon  v.  P.,  69  111.  601; 
Lemon  v.  U.  S.,  90  C.  C.  A.,  617, 
164  F.  953;  S.  v.  Conway,  38  Mont. 
42,  98  P.  654;  S.  v.  Fillpot,  51 
Wash.  223,  98  P.  659;  S.  v.  Hayes, 
105  La.  352,  29  So.  537. 

46.  TuUy  V.  P.,  67  N.  Y.  15;  S. 
V.  Robbins,  66  Me.  324;  S.  v.  Drake, 
64  N.  C.  589;  S.  v.  Boyle,  28  Iowa, 
522;  C.  V.  Parker,  117  Mass.  112; 
Jones  V.  S.,  51  Miss.  718;  S.  v. 
Ware,  62. Mo.  597;  S.  v.  Anderson, 
3  Nev.  254;  Rex  v.  Elsworth,  2 
East  P.  C.  986;  Robertson  v.  S.,  31 
Tex.  36;  Francis  v.  S.,  21- Tex.  280; 
C.  V.  Turner,  8  Bush,  1;  Eckhardt 
V.  P.,  83  N.  Y.  462,  38  Am.  R.  462; 
Pettibone  v.  S.,  19  Ala.  586;  S.  v. 
Beverlin,  30  Kan.  611,  2  P.  630;  S. 
V.   Humphries,    35    La.    Ann.    966; 


Nichols  V.  S.,  127  Ind.  406,  26  N. 
B.  839;  S.  v.  Hynes,  39  Mo.  Ap. 
569;  Foster  v.  Territory,  1  Wash. 
411,  25  P.  459;  Woods  v.  S.,  67  Miss. 
575,  7  So.  495;  Dolan  v.  S.,  122  Tnd. 
141,  23  N.  E.  761  f  S.  v.  Clawsou,  30 
Mo.  Ap.  139;  S.  v.  De  Lay,  30 
Mo.  Ap.  357;  S.  v.  Barr,  30  Mo.  Ap. 
498;  S.  V.  Watson,  41  La.  Ann.  598, 
7  So.  125;  XJ.  S.  v.  Nunnemacher, 
7  Bis.  129;  S.  v.  RifEe,  10  W.  Va. 
794;  Conner  v.  C,  13  Bush,  714; 
Jones  V.  S.,  12  Tex.  Ap.  424;  U.  S. 
V.  Gooding,  12  Wheat.  460;  Reg.  v. 
Bray,  15  Cox  C.  C.  197;  S.  v. 
Fames,  39  La.  Ann.  986,  3  So.  93; 
S.  V.  Adams,  78  Me.  486,  7  A.  267; 
Cowan  V.  S.  22  Neb.  519,  35  N.  W. 
405;  Humphreys  v.  S.,  17  Fla.  381; 
Lawson  v.  S.,  13  Tex.  Ap.  83;  An- 
drews V.  S.,  13  Tex.  Ap.  343; 
Stevens  v.  S.,  18  Fla.  903;  S.  v. 
Dyson,  39  Mo.  Ap.  297;  Long  v.  S., 
23  Neb.  33,  36  N.  W.  310;  S.  v. 
Miller,  98  Ind.  70;   S.  v.  Merritt,  89 
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4.     Two  Statutes. — ^An  indictment  so  failing  in  adherence 
to  the  statutory  terms  that  the  court  cannot  see  on  what 


N.  C.  506;  S.  v.  Rose,  90  N.  C.  712; 
S.  V.  Shuler,  19  S.  C.  140;  KimbeU 
V.  S.  (Ala.  1909),  51  So.  16;  John- 
son V.  S.,  58  Fla.  68,  50  So.  529;  P. 
V.  Weil,  243  111.  208,  90  N.  E.  731; 
S.  V.  Beach,  147  Ind.  74,  46  N.  E. 
145;  S.  V.  Miller,  146  Iowa,  521,  124 
N.  W.  167;  S.  V.  Burns,  145  Iowa, 
588,  124  N.  W.  600;  S.  v.  Har- 
roun,  199  Mo.  519,  98  S.  W.  467; 
S.  V.  Swan,  31  Utah,  336,  88  P.  12; 
S.  V.  Alsup,  140  Mo.  Ap.  194,  123  S. 
W.  1011;  S.  V.  Ramsauer,  140  Mo. 
Ap.  401,  124  S.  W.  67;  Reed  v.  Ter., 
1  Okla.  Cr.  Ap.  481,  98  P.  583; 
Fletcher  v.  S.,  2  Okla.  Cr.  Ap.  300, 
101  P.   599. 

Some  of  the  Utterances  of  the 
Books,  particularized,  are,  that  the 
allegation  must  be  in  the  words  of 
the  statute,  but  a  superfluous  des- 
cription does  not  harm,  S.  v.  Cheat- 
wood,  2  Hill,  S.  C.  459;  that  all 
stated  in  the  statute  to  constitute 
the  offence  must  be  set  down  witln 
precision  in  its  technical  language, 
Ike  V.  S.,  23  Miss.  525;  S.  v.  McKen- 
zie,  42  Me.  392;  C.  v.  Hampton,  3 
Grat.  590;  that  the  exact  words 
are  not  necessary,  their  equiva- 
lents will  suffice,  S.  V.  Bullock,  13 
Ala.  413;  Buckley  v.  S.,  2  Greene 
(Iowa),  162;  especially  if  the  in- 
dictment substantially  follows  the 
statute,  putting  the  defendant  on 
fair  notice,  P.  v.  Thompson,  4  Cal. 
238.  The  exact  words  or  their 
equivalents  must  he  employed.  S. 
V.  Gove,  34  N.  H.  510;  S.  v.  Hick- 
man, 3  Halst.  299.  Exact  words  not 
always  necessary.  Poage  v.  S.,  3 
Ohio  St.  229.  The  indictment  must 
contain  the  substance  of  the  statu- 


tory definition.  U.  S.  v.  Dickey, 
Morris,  412;  should  follow  the  de- 
fining language,  Howel  v.  C,  5 
Grat.  664;  S.  v.  Thomas,  3  Strob. 
269;  S.  V.  Casados,  1  Nott  &  MoC. 
91.  In  the  substantial  words.  S. 
V.  La  Creux,  1  McMul.  488.  Suffi- 
cient if  offence  is  substantially  set 
forth,  though  not  in  exact  words 
of  statute.  U.  S.  v.  Bachelder,  2 
Gallis.  15.  Exact  words,  nothing 
by  intendment.  S.  v.  O'Bannon,  1 
Bailey,  144.  Keep  close  to  words. 
S.  V.  Poster,  3  McCord,  442.  May 
use  equivalents,  or  more;  as,  where 
by  the  statute  it  was  felony  to 
make  fraudulently  any  coin  in  "imi- 
tation" of  the  current  coin  of  the 
State,  an  allegation  that  the  de- 
fendant fraudulently  made  coin  to 
the  "likeness"  and  "similitude"  of 
the  current  coin  was  held  good. 
Peek  V.  S.,  2  Humph.  78;  S.  v.  Vill, 
2  Brev.  262.  Letter  or  substance. 
Skains  v.  S.,  21  Ala.  218.  All  the 
facts  necessary  to  bring  the  de- 
fendant precisely  within  the  stat- 
ute. Morse  v.  S.,  6  Conn.  9.  Must 
contain  so  many  of  the  statutory 
words  as  are  necessary  to  describe 
the  offence.  S.  v.  Ellis,  4  Mo.  474; 
Vaughn  v.  S.,  4  Mo.  530.  Should 
follow  the  statute  strictly.  Upde- 
graff  V.  C,  6  S.  &  R.  5.  Not  nec- 
essarily, in  general,  the  very 
words,  but  the  substance  to  a  rea- 
sonable intendment.  S.  v.  Little, 
1  Vt.  331.  An  allegation  not  sub- 
stantially following  the  language 
of  the  statute  does  not  clearly 
charge  an  indictable  offence.  S. 
v.  Morse,  1  Greene  (Iowa),  503. 
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statute,  or  whicli  of  two  statutes  or  sections,  it  is  drawn,  is 
ill.^^  Yet  it  is  no  defence  under  one  statute  that  the  defend- 
ant might  have  been  prosecuted  under  another.*^  More- 
over, if  an  indictment  charges  an  offence  in  a  way  to  bring 
it  equally  within  one  statute  or  another,  and  on  a  trial  the 
jury  find  a  verdict  of  guilty  in  a  form  indicating  the  statute 
meant,  it  is  too  late  for  the  defendant  to  object.*®  Further 
to  illustrate, — 

§  613.  1.  Particular  Terms — of  the  statute,  not  there- 
fore permissible  to  be  ignored  in  the  indictment,^"  yet  to 
be  dealt  with  after  the  foregoing  rules,  are  such  as — 

2.  "Burn" — "Set  Fire  to" — (Arson). — The  common 
law  word  to  indicate  the  criminal  act  in  arson  is  "bum;"  ^^ 
though,  in  the  indictment,  the  words  "set  fire  to"  are  com- 
monly connected  with  it.^^  The  meaning  of  the  two  terms 
is  nearly  identical,  but  as  to  how  nearly  opinions  differ.^^ 
Properly  the  indictment  should  employ  the  statutory  one. 
Where  it  was  "burn"  in  the  statute,  "set  fire  to"  was 
held  in  Virginia**  and  Arkansas  to  be  inadequate,  but 
adequate  in  Maine.^^ 

3.  Purupsely" — "Feloniously" — (Assault). — Under  the 
statutory  words  "shall  on  purpose  and  of  naalice  afore- 
thought shoot,"  it  was  adjudged  inadequate  to  aver  that 

47.  C.  V.  Macuboy,  3  Dana,  70,  49.  S.  v.  Fisher,  8  Kan.  208;  S. 
72;  S.  V.  Wise,  67  N.  C.  281;  S.  v.  v.  Leonard,  56  Wash.  83,  105  P.  163. 
Hazell,  100  N.  C.  471,  6  S.  E.  404;  50.  S.  v.  Davis,  14  R.  I.  281;  S. 
S.  V.  Sutton,  100  f^.  C.  474,  6  S.  E.  v.  Massey,  97  N.  C.  465,  2  S.  E.  445; 
687;  S.  V.  Pratt,  54  Vt.  484;  S.  v.  Muldrew  v.  S.,  12  Tex.  Ap.  617; 
Messenger,  58  N.  H.  348;  S.  v.  Woolsey  v.  S.,  14  Tex.  Ap.  57;  S. 
Leavitt,  63  N.  H.  381.  And  see  v.  Williams,  37  La.  Ann.  776. 
Camp  V.  S.,  27  Ala.  53;  Lohman  51.  New  Crim.  Law,  II,  §  8  and 
V.  P.,  1  Comst,  379,  49  Am.  D.  340;  note. 

C.  V.  Hamilton,  15  Gray,  480;   S.  v.  52.     Vol.m,  §§  33,  46;   Dir.  &  F. 

Hayden,  15  N.  H.  355;  S.  v.  Martin,  §   179;    Lavelle  v.   S.,  136  Ind.  233, 

22  Ark.  420.  36  N.  E.  135. 

48.  In    re    Converse,    137    V.    S  53.     Stat.     Crimes,     §§     311;     S. 
624,  631,  11  S.  Ct.  191;   S.  v.  Glenn  v.     McCoy,     162     Mo.    383,    387,    62 
Lumber    Co.,    83   Kan.    399,    111    P.  S.  W.  991;- S.  v.  Taylor,  45  Me.  322. 
484-    S.  v.  Gallamore,  83  Kan.  412,  54.     Howel  v.   C,   5   Grat.   664. 
Ill  P.  472.  55.     Vol.III,  §  47. 

C.  P.— 31 
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the   defendant   "feloniously,   unlawfully,    and   of   malice 
aforethought,  did  shoot."  ^^ 

4.  "Knowingly"— "Unlawfully."  —  "Unlawfully"  in 
the  indictment  will  not  cover  "knowingly"  in  the  statute.^" 

5.  "Willfully  and  Maliciously" — "Feloniously  and  Un- 
lawfully."— The  former  of  these  two  phrases  in  the  statute 
is  not  supplied  by  the  latter  in  the  indictment,  or  even  by 
"feloniously,  unlawfully,  and  wilfully."^**  Yet  possibly 
there  may  be  some  question  of  this,  on  the  idea  that  the 
words  of  the  indictment  differed  from  those  of  the  statute 
only  in  being  broader.  Where  the  statutory  words  were 
"wilfully  and  maliciously  and  with  force,"  and  those  of 
the  indictment  "feloniously,  wilfully,  and  burglariously," 
the  allegation  was  sustained. ^^ 

6.  "Unlawfully' — "Feloniously." — The  statutory  words 
"unlawfully  and  maliciously"  are  not  covered  in  the  in- 
dictment by  ' '  feloniously,  wilfully,  and  maliciously. ' '  ^° 

7.  "Wilful"— "Malicious."— "Wilful,"  in  a  statute 
against  libel,  is  covered  by  " malicioiis "  in  the  indictment; 
the  latter  meaning  all  that  the  former  does,  and  more."^ 
So,— 

8.  "Falsely"— "Unlawfully,  Feloniously."— "Falsely" 
in  the  statute  is  satisfied  in  the  indictment  by  "unlawfully, 
feloniously,"  etc.,  being  more  than  equivalents.^^     So, — 

9.  "Shoot  at"— "Shoot."— Under  the   statutory  terra 

56.  S.  V.  Comfort,  5  Mo.  357;  S.  And  see  S.  v.  MoDaniel,  45  La. 
V.  Harris,  34  Mo.  347.     See  Ander-      Ann.  686,  12  So.  751. 

son  V.   S.,   5   Pike,   444;    Carder  v.  60.     Stat.  9  Geo.  4,  c.  21,  §§  11  & 

S.,  17  Ind.  307.  12.    Rex.  v.  Ryan,  7  Car.  &  P.  854, 

57.  S.  V.  Stalls,  37  Tex.  440;  2  Moody,  15.  See  also  Jarnagln  v. 
Tynes  v.  S.,  7  Tex.  Ap.  123.  S.,    10    Yerg.    529;    Anthony   v.    S-, 

58.  S.  V.  Gove,  34  N.  H.  510.  See  13  Sm.  &  M.  263. 

C.   V.   Sholes,   13  Allen,   554;    C.  v.  61.     S.   v.   Robbins,   66   Me.   324; 

Bearse,  108  Mass.  487.     "Willfully"  S.  v.   Clifton,  152  N.   C.  500,  67  S. 

dicharging  firearms  in  statute  not  E.   751.     "Wantonly"   in  an  indict- 

met  by  "recklessly"   shooting,   etc.  ment  includes  wilfully  in  the  stat- 

Thurman  v.  S.,  2  Okla.  Cr.  718,  104  ute.     S.   v.   Browne,    6   So.   541,   41 

Pac.   67.  La.  Ann.  345. 

59.  Shotwell  v.   S.,  43  Ark.   345.  62.     S.  v.  Dark,  8  Blackf.  526. 
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' '  shoot  at ' '  the  one  word  ' '  shoot, ' '  which  means  ' '  shoot  at 
and  more,  was  held  to  suffice  in  allegation.''^    But — 

10.  "Wantonly  and  Wilfully"— in  the  statute  are  not 
supplied  by  "unlawfully  and  maliciously"  in  the  indict- 
ment.®* 

11.  "Fraudulently" — in  the  statute  is  not  covered  by 
"unlawfully  and  feloniously"  in  averment.*^ 

12.  "Unlawfully"— in  the  statute  is  supplied  by  "fel- 
oniously" in  the  indictment;  for  "an  act  cannot  be  fel- 
oniously done,  and  yet  not  be  unlawful. ' '  "** 

13.  '  'Wittingly'  '—in  the  statute  is  not  satisfied  by  ' ' will- 
ingly" in  allegation.'^''' 

14.  "With  Force"— "Violently."— "Force,"  the  stat- 
utory word  in  rape,  is  covered  by  "violently"  in  the  in- 
dictment.®* 

§  614.  1.  Not  all  the  Words  of  the  Statute, — it  results 
from  the  foregoing,  are  as  6f  course  to  be  introduced  into 
the  indictment;  since  some  of  them  may  be  superfluous,  so 
that  the  statute  would  have  the  same  meaning  without  as 
with  them,  and  since  others  will  be  variously  covered  in 
meaning  without  their  use.*"'    In  another  aspect, — 

63.     S.  V.  Vaughn,  26  Mo.  29.  "force  and  arms"  were  not  accept- 

64'.     S.  V.   Massey,  97   N.   C.   465,  ed   as    a   substitute    in   the   Indict- 

2  S.  E.  445.  ment.      Martin    y.    S.,    9    Mo.    286. 

65.  Sloan  y.  S.,  18  Tex.  Ap.  225;  "Intent  to  rob."  "To  steal."  If  the 
Ortis  V.  S.,  18  Tex.  Ap.  282.  statute  requires  an  "intent  to  rob," 

66.  Franklin  y.  S.,  108  Ind.  47,  an  allegation  of  an  "intent  to 
48,  8  N.  E.  695,  Elliott,  J.  steal,"   which  means   less,   will  be 

67.  Harrington  y.  S.,  54  Miss,  inadequate.  Rex  y.  Monteth,  2 
490.  Leach,  702,  1  East  P.  C.  420.   "His." 

68.  Gutierrez  v.  S.,  44  Tex.  587.  "A."  (Gaming).  "His,"  being  the 
"Cut  down."  "Cut."  The  words  word  in  a  statute  against  lieeping 
of  a  statute  against  malicious  mis-  a  gaming-house,  was  held,  in  the 
chief  to  trees  being  "cut  down,"  particular  instance,  to  be  suffl- 
"cut,"  which  means  less,  was  ad-  ciently  supplied  by  "a"  in  the  in- 
judged  insuiUcient  in  the  indict-  dictment.  S.  v.  Hubbard,  3  Ind. 
ment.     Maskill  v.  S.,  8  Blackf.  299.  530. 

"Force  and  Violence."     "Force  and  69.     Hubotter  y.  S.,  32  Tex.  479; 

Arms."  Where  the  statutory  words      Anderson  y.   S.,   28   Ind.  '22;    S.   y. 
were    "with    force    and    yiolence,"      Johnson,  65  Me.  362;  S.  y.  William- 
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2.  The  Rule, — derivable  from  the  general  one/"  seeems 
to  be  tliat  the  allegations  must  cover  such  and  so  many  of 
the  statutory  terms  as  show  a  prima  facie  violation  of  the 
written  law,  and  they  need  do  no  moreJ^    Thus, — 

§615.  "Reasonable  Creature" — (Homicide). — Under  a 
statute  making  it  punishable  to  "unlawfully  kiU  any  rea- 
sonable creature  in  being,"  it  is  sufficient  to  charge  the 
killing  of  one  by  name,  not  adding  that  he  was  a  reason- 
able creature  in  being;  because  such  is  every  man.'^^    So, — 

§616.  "Personal  Property"— (Larceny).— If  "personal 
property"  is  by  statute  made  the  subject  of  larceny,  the 
averment  may  and  should  be  ''^  that  the  defendant  stole 
such  and  such  specified  things,  known  to  be  personal  prop- 
erty, yet  not  necessarily  adding  the  statutory  word.'^* 
Again, — ■ 

§  617.  Assault  under  Circumstances.— The  statutory 
crime  of  assault  under  "circumstances  not  amounting  to 
an  intent  to  murder  or  maim,"'  was  duly  charged  to  have 
been  committed  with  a  deadly  weapon;  thereupon  it  was 
held  that  the  clause  here  quoted  need  not  be  covered;  since 
the  defendant  "could  not  possibly  have  been  convicted  of 
a  higher  grade  of  crime  than  an  aggravated  assault.  "'^^ 
Still,— 

§  618.  Essential  in  Description. — Statutory  words  essen- 
tial in  the  description  of  the  offence  cannot  be  omitted.'^® 

son,  21  Mo.  496;    Hunter  v.   S.,  30  72.     Ferryman  v.  S.,  36  Tex.  321; 

Tex.  Ap.  314,  17  S.  W.  414;   Whit-  S.  v.   Stanley,   33   Iowa,   526.     And 

man  v.   S.,  17  Neb.  224,   22  N.  W.  see  Taylor  v.  C,  20  Grat.  825. 

459;    S.  V.  Anderson,  103  Ind.  170,  73.    Ante,  §  568  et  seq. 

2   N.  E.   332;    S.  v.  Humphries,   35  74.     Jones  v.  S.,  51  Miss.  718. 

La.  Ann.  966;  Sturtevant  v.  C,  158  75.     Brown  v.  S.,  2  Tex.  Ap.  61, 

Mass.   598,   600,   601,   33  N.  E.   648.  62. 

70.  Ante,    §§   325,   326,   519,   538.  76.     Rex  v.  Palmer,  1  Leach,  102 ; 

71.  C.  V.  Trickey,  13  Allen,  559 ;  C.  v.  Simonds,  11  Gray,  306 ; 
Picket  V.  S.,  22  Ohio  St.  405,  410;  Anonymous,  Sir  F.  Moore,  5;  C. 
P.  V.  Clements,  26  N.  Y.  193;  C.  v.  Peas,  2  Grat.  629',  4  Leigh,  692. 
V.  Smithy  116  Mass.  40;  S.  v.  Wal-  Thus,  the  words  of  a  statute 
ton,  62  Me.  106;  C.  v.  Castles,  9  against  Maiming  being,  "shall,  on 
Gray,  123;  Surratt  v.  S.,  45  Miss,  purpose,  unlawfully,"  etc.,  an  in- 
601;   P.  V.  Nugent,  4  Cal.  341.  dictment  for  biting     off     the     ear, 
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§  619.  Specific  for  General. — Under  the  rule  that  though 
the  statute  is  general  the  indictment  must  be  specific,'^'' — 

"Cattle"— (Malicious  Mischief ) .—If  the  subject  of  a 
statutory  malicious  mischief  is  "cattle,"  it  will  be  inade- 
quate to  charge  the  offence  simply  by  this  generic  word.''^ 

The  word  indicating  the  species — as  "steer,"  or  "geld- 
ing"— ^must  be  substituted.'^® 

A  fortiori, — 

§  620.  1.  Both  General  and  Specific— If  in  the  defining 
statute  the  word  indicating  the  genus  is  followed  by  words 
indicating  the  species,  the  indictment  must  use  a  specific, 
rather  than  the  general  term.^"  So  are  both  reason  and 
authority.    But — 

2.  Selecting  among  Specific — (Horse-Stealing). — ^Where 
several  specific  terms  are  connected  by  "or,"  opinions  dif- 
fer as  to  the  effect.    By  an  old  doctrine,  which  some  inter- 


omltting  "on  purpose,"  was  held 
to  be  insufficient.  S.  v.  Ormond,  1 
Dev.  &  Bat.  119.  Shop-breaking. 
If  a  statute  makes  It  punishable 
to  "break  and  enter,  in  the  night 
time,  any  office,  shop,  railroad  de- 
pot, or  warehouse,  not  adjoining 
to  or  occupied  with  a  dwelling- 
house,"  with  intent,  etc.,  a  charge 
of  the  offence  omitting  the  words 
"not  adjoining  to  or  occupied  with 
a  dwelling-house,"  is  inadequate. 
Koster  v.  P.,  8  Mich.  431.  And  see 
further,  as  to  keeping  to  the  de- 
scriptive words  of  the  statute,  Rex 
V.  Wardle,  Russ.  &  Ry.  9  and 
notes;  Rex.  v.  Jackson,  1  Leach, 
267;  Anonymous,  3  Dy.  363a;  Rex 
V.  Trelawney,  1  T.  R.  222;  Rex  v. 
Lewellin,  1  Show.  48;  Rex  v. 
Jukes,  8  T.  R.  536;  Lembro  v.  Ham- 
per, Cro.  EUz.  147;  Anonymous, 
Cro.  Eliz.  201;  Roberts  v.  Tre- 
nayne,  Cro.  Jac.  507;  Rex.  v.  Tay- 
ler,  1   Show.  190;    Hamper's   Case, 


2  Leon.  211;  Rex  v.  Cox,  1  Leach, 
71;  Rex  v.  Davis,  1  Leach,  493; 
Rex  V.  Remnant,  5  T.  R.  169;  2 
Leach,  583.  "Arson"  when  used 
may  be  regarded  as  surplusage.  P. 
V.  Morley,  8  Cal.  Ap.  372,  97  Pac. 
84. 

77.  Ante,  §§  568-570.  S.  v. 
Credle,  91  N.  C.  640;  McKenna  v. 
U.  S.,  127  Fed.  88,  62  C.  C.  A.  88. 

78.  Stat.  Crimes,  §  440;  Rex 
V.  Chalkley,  Russ.  &  Ry.,  258.  And 
see  Rex  v.  Craven,  Russ.  &  Ry.,  14. 

79.  Stat.  Crimes,  §§  440,  441; 
S.  V.  Hambleton,  22  Mo.  452,  S.  v. 
Abbott,  20  Vt.  537;  S.  v.  Lange,  22 
Tex.  5-91.  See  also  S.  v.  Pearce, 
Peck,  66. 

80.  S.  V.  Raiford,  7  Port.  101; 
S.  V.  Plunket,  2  Stew.  11;  Bush  v. 
S.,  18  Ala.  415.  In  the  last  of  these 
cases,  Daragan,  C.  J.,  said:  "I  con- 
fess, however,  that  I  am  yielding 
to  authority  without  being  able  to 
see  clearly  the  reasons." 
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preters  still  follow,  where  a  special  punishmeiit  was  pro- 
vided by  statute  for  the  larceny  of  a  "horse,  mare,  or  geld- 
ing, filly,  foal,  mule,  or  ass,"  it  was  held  that  on  a  charge 
of  stealing  a  "horse,"  there  could  be  no  conviction  if  the 
evidence  showed  the  animal  to  have  been  a  "gelding;" 
though,  by  the  common  understanding,  a  gelding  is  a  horse. 
The  interpretation  was  that  no  one  of  the  several  specific 
words  meant  anything  which  any  other  one  did;  and  this 
furnished  the  rule  for  the  pleader.^^  By  other  opinions, 
deemed  better  in  reason,  and  oftener  accepted  in  modem 
times,  there  is  no  objection  to  construing  the  words  of  the 
statute  as  overlying  one  another  in  meaning;  hence  the 
pleader  can  select  any  statutory  word  which  aptly  indicates 
the  thing  meant.*^  Yet,  consistently  with  this  view,  if  the 
statutory  words  are  "horse,  mare,  or  colt,"  an  indictment 
laying  the  animal  as  a  "mare"  will  not  be  sustained  by 
proof  of  a  "horse."*.* 

§  621.  Surplus  Allegations. — Consistently  with  the  view 
that  mere  surplusage  is  harmless,**  if,  added  to  allegations 
covering  the  statute,  other  follow  which  show  that  it  is 
not  violated,  the  indictment  will  be  inadequate.*^ 

§622.  Offence  newly  created — (Date). — Chitty  states  it 
to  be  "  usual, "  on  a  recent  statute,  ' '  to  allege  expressly  that 
the  offence  was  committed  after  the  making  of  it;"  but 
otherwise  "where  the  statute  is  ancient."  He  does  not 
deem  such  averment  "in  any  case  necessary."***  It  is 
neither  common  nor  necessary  with  us.*^     Yet  the  date 

81.  Turley  v.  S.,  3  Humph.  323;  85.     S.  v.  Mahan,  2  Ala.  340. 

s.  p.  S.  V.  Plunket,  2  Stew.  11.  See  86.     1   Chit.   Grim.   Law,   285,   re- 

as  to  this,  Rex  v  Moyle,  2  East  P.  f erring  to  Ball  v.  Cobus,  1  Bnr.  366; 

C.  1076;   Rex  v.  Mott,  2  East  P.  C.  Rex  v.  Kilderby,    1    Saund.    Wms. 

1075,    1  Leach,    73,    note;     Rex  v.  Ed.   308,   note   5;    1   Chit.   PI.    (4th 

Beaney,  Russ.  &  Ry.  416.  Ed.)  323;  Gilb.  C.  L.  &  E.  242. 

82.  Stat.  Crimes,  §§  245-248,  298,  87.  P.  v.  Lafuente,  6  Cal.  202; 
299,  314,  315,  326,  440,  441.  And  see  McDowell  v.  S.,  61  Ala.  172;  Lyou 
Rex  V.  Beard,  Jebb,-9;  S.  v.  Pearce.  v.  S.,  61  Ala.  224;  Williams  v.  S., 
Peck,  66.  17  Tex.  Ap.  521;   S.  v.  Halford,  104 

S3.  Thrasher  v.  S.,  6  Blackf.  N.  C.  874,  10  S.  E.  524;  S.  v.  Dorr. 
460.  82  Me.  212,  19  A.  171. 

84.    Ante,  §  477  et  seq. 


<^§  623, 624  Indictments  on  Statutes.  487 

must  appear  in  the  indictment  as  later  than  that  of  the 
statute.*®  The  rule  is  believed  not  to  be  otherwise  though 
in  terms  the  statute  applies  only  to  occurrences  subsequent 
to  its  enactment, — certainly,  if  the  statute  is  thirty  years 
old.89 

IV.  The  Exception  of  expanding  the  Allegation  beyond  the 

Statutory  Words. 

§  623.  1.  The  Doctrine — is,  that  since  the  indictment 
on  a  statute  must  follow,  besides  the  special  rules  which 
govern  it,  those  also  which  govern  other  indictments,'" 
when  the  statutory  words  come  short  of  this,  other  appro- 
priate ones  expanding  it  further  must  be  added.' ^    And — 

2.  Corresponding  thereto, — if  a  statute  creates  an  of- 
fence similar  to  one  at  the  common  law,  yet  omits  an  item 
of  the  common  law  definition,  such  omitted  thing  need  not 
be  covered  by  the  indictment  on  the  statute.'^  To  illus- 
trate,— 

§  624.  1.  Fully.— The  indictment  must  fully  state  the 
offence;  and  the  statutory  words  do  not  suffice  for  this,  it 
must  be  expanded  beyond  them.'^     Thus, — 

2.  In  Liquor-Selling, — where  the  forbidden  sale  is  of 
"rum,  brandy,  whiskey,  tafia,  or  other  spirituous  liquors," 

88.  Ante,  §§  403,  404;  Bibb  v.  Mitchell,  47  W.  Va.  789,  890,  35  S. 
S.,  83  Ala.  84,  3  So.  711.  And  see  E.  845;  Williams  v.  P.,  67  111.  Ap. 
Mclntyre  v.  S.,  55  Ala.  167;  Camp-  344;  S.  v.  Doran,  99  Me.  329,  59  A. 
bell  V.  S.,  35  Ohio  St.  70;   Sanders  440,  105  Am.  St.  278;    S.  v.  Runzi, 

V.  C,  117  Pa.  203,  11  A.  63;  Harris  105  Mo.  Ap.  319,  80  S.  W.  36. 

V.  S.,  3  Lea,  324.  92.     Morris     v.     S.,   17  Tex.  Ap. 

89.  S.  V.  Chandler,  2  Hawks.  660;  S.  v.  Murphy,  43  Ark.  178;  S. 
439;   S.  V.  Sam,  2  Dev.  567.  v.   Ready,   44  Kan.   697,   26   P.   58; 

90.  Ante,  §§  592   (1),  610-612.  S.  v.  McCoy,  112  Mo.   383,  387,  62 

91.  U.  S.  V.  Gooding,  12  AVheat.  S.  W.  991. 

460;   U.  S.  V.  Carll,  105  IT.  S.  611;  93.     Clark    v.    S.,    19    Ala.    552; 

U.  S.  V.  Kee  Ho,  33  Fed.  333;  S.  v.  Daniel  v.  S.,  3  Heisk.  257;   Norris 

Dowell,  1  Penn.  (Del.)  2,  39  A.  454;  v.  S.,  50  Ala.  126;    Robinson  v.  S., 

S.  V.  Krueger,  134  Mo.  262,  273,  35  52  Ala.  587;    S.  v.  Wupperman,  13 

S.  W.   604;    S.  V.  Schmid,  57  N.  J.  Tex.  33;  Bryan  v.  S.,  45  Ala.  86;  S. 

L.  625,  627,  31  A.  380;  S.  v.  Farmer,  v.  Carroll,  82  Conn.  321,  73  A.  780. 
104  N.   C.   887,  10  S.  E.  563;    S.  v. 
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a  simple  charge  that  the  defendant  sold  "spirituous  liq- 
uors," not  describing  them,  is  inadequate.  This  results  not 
alone  from  the  rule  which  requires  a  specific  term,^*  but 
equally  also  from  the  fact  that  the  general  one  does  not 
give  the  defendant  the  identifying  information  to. which 
in  reason  and  in  good  pleading  he  is  entitled.^^  To  quote 
from  Colcock,  J., — 

§  625.  How  Identifying. — ' '  The  criminal  nature  and  de- 
gree of  the  offence"  must  appear  in  allegation,  "also  the 
particular  facts  and  circumstances  which  render  the  de- 
fendant guilty  of  that  offence."^®    Moreover, — 

§  626.  1.  The  Elements  from  Interpretation — of  the 
statute  must  be  just  as  much  covered  by  the  indictment  as 
those  in  its  words.^'^    Thus, — 

2.  Credit  to  Student. — A  statute  made  it  an  offence  to 
' '  give  credit  to  any  student  of  Tale  College,  being  a  minor, 
without  the  consent  in  writing  of  his  parent  or  guardian, 
or  of  such  officer  or  officers  of  the  college  as  may  be  author- 
ized by  the  government  thereof  to  act  in  such  cases,  except 
for  washing  or  medical  aid."  And  the  court  deemed  the 
offence  possible  only  when  there  was  a  college  officer  au- 
tborized  to  give  consent  to  a  credit;  hence  the  information 
must  set  out  such  official  authority.®*    In  like  manner, — 

§627.  1.  "Qualified  Voter"— (Election  Frauds).— A 
statute  having  made  it  punishable  for  one  not  a  "qualified 
voter"  to  vote  at  an  election,  a  charge  of  the  offence  sim- 
ply in  these  words  was  adjudged  inadequate.  For  whether 
or  not  the  defendant  is  such  voter  is  a  deduction  of  the 
law  from  the  facts;  and  though  a  statute  may  define  an 
offence  by  its  legal  result,  not  so  an  indictment.    It  must 

94.  Ante,  §  620;  S  v.  Raiford,  7  S.,  35  Ind.  485,  9  Am.  R.  754;  Sul- 
Port.  101;  Bush  v.  S.  18  Ala.  415  livan  v.  S.,  67  Miss.  346,  7  So.  275; 
See  also  C.  v.  Dean,  21  Pick.  334:  V.  S.  v.  Ford,  34  Fed.  26;  Webb  v. 
S.  V.  Brown,  8  Mo.  210.  Niclierson,   11   Or.   382,   4   P.   1126; 

95.  C.  V.  Cook,  13  B.  Monr,  149.  S.  v.  Krueger,  134  Mo.  262,  273. 

96.  S.  V.  Raines,  3  McCord,  533,  97.  Ante,  §§  611  (2),  612  (1), 
543.  And  see  S.  v.  Barns,  25  Tex.  623  (1);  Wiseman  v.  S.,  14  Tex.  Ap. 
654;  Millican  v.  S.,  25  Tex.  664;  TJ.  74;  Conlee  v.  S.,  14'  Tex.  Ap.  222. 

S.  V.  Jackson.  3  Saw.  59;  Qulnn  v.         98i    Morse  v.  S.,  6  Conn.  9. 
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state  tlie  facts  whence  the  result  comes;  thus  notifying 
the  defendant  of  what  he  must  meet,  and  putting  upon  the 
record  a  proper  case  for  the  court's  adjudication.^''  Again, — 

2.  Defrauding  Gas  Company. — Under  a  statute  to  pun- 
ish one  "who,  with  intent  to  injure  or  defraud  any  gas 
company,  etc.,  shall  make,  etc.,  any  pipe,  etc.,  or  connect  the 
same,  etc.,  with  any  main  service-pipe,  or  other  pipe,  for 
conducting  or  supplying  illuminating  gas,  in  such  man- 
ner as,"  etc.,  an  indictment  in  these  mere  statutory  words 
was  adjudged  inadequate.  The  relation  of  the  company 
to  the  means  employed  by  the  defendant  must  be  set  out; 
so  that,  in  the  words  of  Brown,  J.,  the  court  can  see  "that 
the  act  was  calculated  to  defraud  the  company,  otherwise 
the  intent  to  do. so  cannot  appear."  ^ 

3.  The  False  Pretence  Statutes — furnish  a  familiar  illus- 
tration. The  mere  statutory  words  "false  pretences"  will 
not  suffice  in  allegation,  but  the  pleader  must  go  further 
and  specify  the  pretences;^  so  also  he  must  the  goods  ob- 
tained, and  from  whom.^ 

§  628.  1.  Interpreted  Statute. — To  return  to  the  rule 
that  the  indictment  must  cover  the  interpreted  rather  than 
the  literal  statute,* — 

99.  Pearce  v.  S.,  1  Sneed,  63,  60  words,  and  allege  that  the  defend- 
Am.  D.  135.  That  such  indictment  ant  knew  the  notes  to  be  counter- 
must  make  specific  what  the  stat-  feit,  and  that  he  had  the  intention 
ute  states  in  general,  see  also  of  passing  them.  "This,"  said 
Quinn  v.  S.,  35  Ind.  485.  See  fur-  Caruthers,  J.,  "i®  necessary  to 
ther,  Stat.  Crimes,  §§  830-835;  U.  make  the  possession  fraudulent." 
S.  V.  Stowell,  2  Curt.  C.  C.  153.  Owen  v.  S.,  5  Sneed,  493. 

1.     P.  V.  Wilber,  4  Par.    Cr.    19,  2.     Vol.  Ill,    §§    165,    166;    S.    v. 

24;   referring,  for  the  principle,  to  Phelps,  41  Wash.  470,  84  P.  24. 

P.  v.  Stone,  9  Wend.  182,  191;   P.  3.    Ih.  173,  174;  C.  v.  Lincoln,  11 

V.  Williams,  4  Hill,  N.  Y.  9,  12,  40  Allen,  233;  S.  v.  Kube,  20  Wis.  217, 

Am.  D.  258;   P.  v.  Thomas,  3  Hill,  91  Am.  D.  390;  C.  v.  Davis,  9'  Cush. 

N.  Y.  169'.    And  see  S.  v.  Jackson,  283;  S.  v.  McChesney,  1  S.  W.  841, 

39   Conn.  229.     So,    Keeping   Coun-  90  Mo.  120;  S.  v.  Horn,  93  Mo.  190, 

terfeits.    Where     a    statute    made  6  S.  W.  96;   Bates  v.  S.,  124  Wis. 

punishable       one's       "fraudulently  612,  103  N.  W.  251. 

keeping  in  his  possession"  conter-  4'.    Ante,    §    626    (1)    and   places 

feit  bank-notes,    it    was    held  that  cited, 
the  indictment  must  go  beyond  the 
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2.  If  a  Meaning  Narrower  than  the  Words — ^is  given  by 
interpretation,  an  indictment  simply  in  the  statutory  words 
will  be  ill;  it  must  follow  the  narrower  construction.^ 

§  629.  1.  A  Technical  Term^creating,  not  defining  an 
offence,  though  sufficient  in  a  statute,  is  wholly  inadequate 
in  the  allegation.'^  The  indictment  must  cover,  not  neces- 
sarily the  statutory  terms,  but  the  interpreted  elements 
thereof.''    Thus, — 

2.  "Torture" — (Cruelty  to  Animals). — Under  the  stat- 
utory words  "maliciously  and  cruelly  maim,  beat,  or  tor- 
ture any  horse,  ox,  or  other  cattle,"  a  charge  of  tortur- 
ing was  held  to  require  an  expansion  by  showing  the  means 
and  their  effect;  so  as,  in  the  words  of  Eyland,  J.,  to  enable 
the  courts  to  "see  that  such  means  have  the  inevitable  and 
natural  tendency  to  produce  the  effect  in  which  the  crimi- 
nal charge  consists."  Hence  the  specification  in  the  in- 
dictment that  the  defendant  tied  brush  or  boards  to  the 
tail  of  a  horse  was  inadequate;  because  this  would  not 
necessarily  produce  torture.® 


5.  Bates  v.  S.,  31  Ind.  72;  S.  v. 
Bierce,  27  Conn.  319;  Parkinson  v. 
S.,  14  Md.  184,  74  Am.  E.  522; 
Hines  v.  S.,  26  Ga.  614;  Maranda  v. 
S.,  44  Tex.  442;  Stropes  v.  S.,  120 
Ind.  562;  Schmidt  v.  S.,  78  Ind.  41; 
TJ.  S.  V.  Pond,  2  Curt.  C.  C.  265, 
268,  quoting  Marshall,  C.  J.,  in  The 
Mary  Ann.  8  Wheat,  380,  thus: 
"If  the  words  which  describe  the 
subject  of  the  law  are  general,  em- 
"bracing  a  whole  class  of  individ- 
uals, but  must  necessarily  be  so 
construed  as  to  embrace  only  a 
subdivision  of  that  class,  we  think 
the  charge  in  the  libel  ought  to 
conform  to  the  true  sense  and 
meaning  of  those  words  as  used 
by  the  legislature."  If  a  defendant 
asks  for  greater  particularity  in  the 
indictment  than  the  statutory 
terms  supply,  he  should  show  that 
the  case  requires  it,  in  departure 


from  the  general  rule.     Whiting  v. 
S.,  14  Conn.  487,  36  Am.  D.  499. 

6.  Ante,  §  610  (1);  S.  v.  Briley, 
8  Port.  472;  S.  v.  Duncan,  9  Port. 
260;    S.  V.  Click,  2  Ala.  26. 

7.  Anthony  v.  S.,  29  Ala.  27. 

8.  S.  V.  Pugh,  15  Mo.  509. 
Wounding.  Under  the  English  7 
Will.  4  &  1  Vict.  c.  85,  §  4',  the 
words  of  which  are  "stab,  cut,  or 
wound  any  person  with  intent  to 
malm,  disfigure,  or  disable  such 
person,  or  to  do  some  other  griev- 
ous bodily  harm  to  such  person," 
etc.,  Coleridge,  J.,  held  that  the 
indictment  for  wounding  need  not 
state  the  instrument.  It  sufficed 
that  the  evidence  showed  the 
wound  to  have  been  "given  by  an 
instrument  calculated  to  produce 
the  injury  complained  of."  Erie's 
Case,  2  Lewin,  133.  So,  Shooting. 
Under  the  statutory  words   "mall- 
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§  630.  In  Conclusion  of  this  Sub-title, — the  cases  thus 
given  in  illustration  are  mere  specimen  selections;  yet  they 
pretty  fairly  cover  the  doctrine,  which,  in  its  nature,  could 
not  be  so  shaped  as  to  be  a  perfect  guide  for  the  future. 
Each  future  case  must  be  adjudged  in  the  combined  light 
of  its  special  facts,  the  prior  decisions,  the  general  spirit 
of  the  law  of  criminal  pleading,  the  enunciations  of  for- 
mer judges,  and  the  views  of  text-writers.^  And  still  the 
courts  will  differ  as  to  how  closely  they  will  compel  the 
pleader  to  adhere  to  rule  in  constructing  an  indictment  on 
a  new  statute. 

V.  What  the  Indictment  must  negative,  and  in  what  Form. 

§  631.  The  Doctrine — is,  that  the  indictment  on  a  stat- 
ute, like  any  other,  must  show  a  prima  facie  case,  and  it 
need  not  do  more.  So  that  if  the  statute  has  exceptions, 
provisos,  and  the  like,  those  which  are  affimative  elements 
in  the  offence  must  be  negatived  in  averment,  while  those 
in  the  nature  of  defence  may  be  disregarded.  Such  is  the 
principle;  in  its  application,  much  depends  on  the  location 
of  the  several  clauses  or  provisions  in  the  statute. 

§  632.  The  Older  Writers, — with  whom  we  may  now 
class  Chitty,  present  the  distinctions  without  all  the  nicer 
shades  discoverable  in  the  later  decisions.    This  writer  ob- 

■clously  shoot  or  stab  another,"  an  or  aver  the  manner  of  the  over- 
allegation  that  the  accused  did  drawing,  or  specify  the  notes  or 
"unlawfully  and  maliciously  shoot,"  money  drawn  from  the  bank.  S. 
«tc.,  is  sufficient.  The  weapon,  the  v.  Stimson,  4  Zab.  478.  An  indict- 
hand  in  which  it  was  held,  the  ment  for  Altering  a  Mark,  charged 
wound, the  circumstances  attending  that  the  defendant  "unlawfully,- 
the  act,  are  needless  in  averment,  knowingly,  and  wilfully  did  alter 
S.  V.  Ladd,  2  Swan  (Tenn.)  266.  the  mark  of  a  certain  cow,  the 
Cashier  Over-drawing.  A  statute  property  of  Martha  Benson,"  not 
made  punishable  any  bank  cashier  saying  what  the  mark  was  before 
who  should  "knowingly  overdraw  the  alteration;  it  was  adjudged 
his  account;"  and  it  was  held  un-  adequate.  S.  v.  O'Neal,  7  Ire.  251, 
necessary  to  allege  a  fraudulent  254.  But  see  Sewall  v.  S.,  Wright, 
Intent,  for  it  constituted  no  part  of  483. 

the  offence.     Nor  need  the  indict-         9.    And  see  Moftatt  v.  S.,  6  Eng. 

ment  state  in  terms  that  the  over-  169. 
drawn  account  was  the  defendant's 
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serves/"  that  where  this  excusing  matter  stands  in  clauses 
separate  from  the  main  provision,  "it  is  not  necessary  to 
state  in  the  indictment  that  the  defendant  does  not  come 
withia  the  exceptions,  or  to  negative  the  provisos  it  con- 
tains.^^  Nor  is  it  even  necessary  to  allege  that  he  is  not 
within  the  benefit  of  its  provisos,  though  the  purview 
should  expressly  notice  them,  as  by  saying  that  none 
shall  do  the  act  prohibited,  except  in  the  cases  there- 
inafter excepted.^^  For  all  these  are  matters  of  defence, 
which  the  prosecutor  need  not  anticipate,  but  which  are 
more  properly  to  come  from  the  prisoner."  ^*    But — 

§633.  1.  Enacting  Clause. — If  exceptions  are  "in  the 
enacting  clause,  it  will  be  necessary  to  negative  them,  in 
order  that  the  description  of  the  crime  may  in  all  respects 
correspond  with  the  statute.""     Thus, — 


10.  1  CWt.  Grim.  Law,  283b,  284. 
Ex  parte  Home,  154  Cal.  355,  97 
P.  891. 

11.  1  Sid.  303;  2  Hale  P.  C.  171; 
Whitwicke  v.  Osbaston,  1  Lev.  26; 
Southwell's  Case,  Fopham,  93,  94; 
Rex  V.  Jarvis,  1  Bur.  148;  Rex  v. 
Pemberton,  2  Bur.  1035,  1037,  1  W. 
Bl.  230;  Rex  v.  Bryan,  2  Stra.  1101; 
Rex  V.  Jarvis,  1  East,  644,  646,  in 
notes;  Rex  v.  Baxter,  5  T.  R.  83, 
2  Leach,  578,  2  Hawk.  P.  C,  c.  25, 
§  112;  Bac.  Abr.  Indictment,  H.  2; 
Burn  Just.  Indictment,  IX.;  1  Chit. 
PI.  (4th  Ed.)  322;  and  see  Wells 
v.  Iggulden,  3  B.  &  C,  186;  De 
Graff  V.  S.,  2  Okla.  Cr.  Ap.  519,  103 
P.  538. 

12.  Popham,  93,  94;  2  Hawk.  P. 
C,  c.  25,  §■  113;  and  see  Steel  v. 
Smith,  1  B.  &  Aid.  94;  and  Wells  v. 
Iggulden,  3  B.  &  C.  186. 

13.  Rex  V.  Pemberton,  1  W.  Bl. 
230,  2  Bur.  1035,  1037;  Rex  v.  Bax- 
ter, supra;  2  Hawk.  P.  C,  c.  25.  ? 
113;  Richardson  v.  S.,  77  Ark.  321, 
91  S.  W.  758;  Ferrell  v.  S..  45  Fla. 


26,  34  So.  220;  Kitchens  v.  S.,  116. 
Ga.  847,  43  S.  B.  256;  Ferner  v.  H., 
151  Ind.  247,  51  N.  E.  360;  S.  v. 
Knowles,  90  Md.  646,  45  A.  877, 
49  L.  R.  A.  695;  P.  v.  Allen.  122- 
Mich.  123,  80  N.  W.  991;  S.  v.  Bock- 
struch,  136  Mo.  335,  33  S.  W.  317; 
S.  V.  Call,  121  N.  C.  643,  28  S.  E. 
517;  S.  V.  Hutchinson,  55  Ohio  St. 
573,  45  N.  E.  1043;  S.  v.  Shaw.  22- 
Ore.  287,  29  P.  1028. 

14.  2  Hale  P.  C.  170;  Rex  v. 
Jarvis,  1  Bur.  148;  Bell's  Case, 
Foster,  430,  1  East,  644,  646,  in., 
notes;  Spieres  v.  Parker,  1  T.  R. 
141,  144;  Wihitwicke  v.  Osbaston,. 
1  Lev.  26;  Com.  v.  Dig.  Action,. 
Statute;  1  Chit.  PI.  (4th  Ed.)  322; 
when  not.  Wells  v.  Iggulden,  3  B.  & 
C,  186;  Mayer  v.  S.,  63  N.  J.  L.  35,. 
42  A.  772;  S.  v.  Davis,  43  Wash.. 
116,  96  P.  201;  S.  v.  Ring,  77  Ark. 
139,  91  S.  W.  11;  City  of  Arkansas. 
City  V.  Gariner,  57  Kan.  412,  46  P. 
707;  S.  V.  Doering,  194  Mo.  398,  92: 
S.  W.  489;  S.  v.  Marks,  65  N.  J.  L. 
84,  46  A.  757. 
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2.  Counterfeits. — ^Where  it  is  enacted^''  that  one  who 
receives  or  passes  "any  cotmterfeit  milled  money,  or  any 
milled  money  whatever  unlawfully  dimiuished,  and  not  cut 
in  pieces,  for  a  lower  rate  than  its  nominal  value,"  shall 
be  guilty  of  felony,  it  must  be  averred  that  the  money  was 
not  cut  in  pieces.^®  And  in  other  similar  cases  like  nega- 
tives must  appear.^''     So, — 

3.  Prohibited  Importation. — "An  information  for  im- 
porting goods  from  Holland  is  insufficient  unless  it  aver  that 
they  were  not  of  the  growth  of  that  country. "  " 

Descending  now  to  the  minuter  and  later  distinctions, — 

§  634.    Expositions  of  the  Present  Doctrine: — 

Meanings  —  ("Purview"  —  "Clause"  —  "Enacting 
Clause"). — Inexactness  in  the  use  of  terms  has  led  to  some 
confusion  on  this  subject.  As  explained  elsewhere,^®  a 
statute-  has,  or  may  have,  a  title,  preamble,  and  purview. 
The  purview  is  what  follows  "Be  it  enacted,"  etc.,  and  in- 
cludes the  entire  statute-,  except  the  title  and  preamble. 
Yet  this  word  sometimes  means  less.^"  A  "clause,"  in 
grammar,  denotes  a  member,  less  than  the  whole,  of  a  sen- 
tence,— a  sentence  being  what  stands  between  two  periods. 
But  this  is  not  exactly  the  meaning  when  in  law  writing 
we  speak  of  a  clause  in  a  statute;  here  it  denotes  a  phrase, 
more  or  less  extended,  constituting  a  part  of  the  purview. 
Thus,  we  speak  of  the  interpretation  clause,  the  repealing 
clause,  "a  saving  clause,  an  appeal  clause,"  and  some  oth- 
ers.^^  The  term  "enacting  clause,^^  much  employed  in 
connection  with  our  present  subject,  has  not  been  under- 

15.  8  &  9  Will.  3,  c.  26,  §  6.  20.     Stat.  Crimes,  §  52.    In  Rex  v. 

16.  Rex  V,  Palmer,  1  Leach,  102.  Jarvis,  1  Bast,   643,  note,  Denison, 

17.  Bell's  Case,  Foster,  430,  J.,  said:  "There  is  a  known  distinc- 
where  see  Indictment;  Rex  v.  tion  between  exceptions  in  a  stat- 
Jarvis,  1  Bur.  148;  1  East  P.  C.  ute  by  way  of  proviso,  which  need 
IQI  not  be  set  forth,  and  those  in  the 

18.  Pitcher    v.    Jones,    Hardres,  purview  of  the  act." 

217    218-  Vin.  Abr.  Information,  F.  21.     Dwar.    Stat.     (2d    Ed.)     508- 

6.    '         '  511. 

19.  Stat  Crimes,     §§  44-61.  22.     Stat.  Crimes,  §  56. 
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stood  by  all  alike.^^     Something  as  to  the  meaning  of  the 
terms  will  incidentally  appear  as  we  proceed. 

§635.  1.  A  Much-quoted  Distinction, — as  stated  by  a 
later  writer  than  Chitty,  is:  "If  there  is  an  exception  in 
the  enacting  clause,  the  party  pleading  must  show  that 
his  adversary  is  not  within  the  exception;  but  if  there  be 
an  exception  in  a  subsequent  clause  or  subsequent  statute, 
that  is  matter  of  defence,  and  is  to  be  shown  by  the  other 
party. "^*  The  term  "enacting  clause"  is  plainly  used 
here  to  mean  the  part  next  following  the  words  "Be  it  en- 
acted," yet  not  extending  to  a  proviso  or  a  subsequent 
section.    But — • 

2.  Too  Literal  and  Narrow. — By  better  views  now  pre- 
vailing, this  distinction  is  objectionable  for  its  universality, 
for  it  is  not  applicable  in  all  cases;  and  as  adhering  too 


23.  U.  S.  V.  Cook,  17  Wall.  168, 
176,  ■which,  see  for  explanations. 

24.  8  Am.  Jur.  233,  234,  an  ar- 
ticle written  by  the  late  Judge  Met- 
calf  while  at  the  bar.  To  the  like 
effect,  McDonald,  J.,  in  U.  S.  v. 
Distillery,  4  Bis.  26,  28.  This, 
article  in  the  Jurist,  though  anony- 
mous there,  was  commonly  attrib- 
uted to  judge  Metcalf;  and  see, 
for  example,  per  Potter,  J.,  in  S.  v. 
O'Donnell,  10  R.  I.  472.  That  Judge 
Metcalf  considered  himself  to  be 
the  author  of  it  I  am  able  to  state 
from  conversations  with  him  on 
the  subject.  The  note  to  C.  v. 
Hart,  11  Cushi.  130,  as  transcribed 
into  1  Ben,  &  H.  Lead.  Cas.  (1st 
Ed.)  250,  consisted  of  a  reprint  of 
it,  concluding  as  follows:  "This 
note  is  reprinted,  with  the  consent 
of  the  writer,  with  a  few  additions, 
from  the  American  Jurist,  vol.  8,  p. 
232;  it  contains  the  clearest  and 
most    accurate    statement    of    this 


branch  of  the  law  of  criminal  plead- 
ing extant."  Now  follows  what,  if 
it  were  elsewhere  than  in  legal 
literature,  would  be  curious.  In  the 
second  edition  of  the  "Leading 
Cases"  (Vol.  2,  1  et  seq.),  this  clos- 
ing part  of  the  note  is  dropped 
from  the  reprint;  and  Mr.  Green 
(2  Green  Crim.  Law  Rep.  252)  re- 
prints it  from  the  latter,  attributing 
the  authorship  to  one  of  the  editors 
of  those  cases,  who  was  not  old 
enough  to  have  written  it  at  the 
date  of  its  original  appearance. 
The  rights  of  authorship  become 
often,  to  the  disgrace  of  our  pro- 
fession, wofully  mixed  in  our  law- 
books. When  the  first  edition  of 
the  "Leading  Cases"  was  published, 
Metcalf  was  living;  at  the  time  of 
the  second  edition,  he  was  dead.  It 
is  unfortunate  for  the  author  of 
anything  in  the  law  to  die;  and  of- 
ten still  more  unfortunate  for  him 
ever  to  have  lived. 
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closely  to  the  letteT,  omitting  tlie  spirit,  of  the  doctrine.^  ^ 
Hence, — 

§  636.  1.  More  in  Detail. — We  shall  gain  a  more  exact 
comprehension  of  the  doctrine  by  viewing  it  in  detail,  as 
follows: — 

2.  First.  The  negative  of  all  exceptions  in  the  enact- 
ing clause  should  be  averred,^^  u/nless  such  in  form  and 
substance  that  an  affirmative  offence  will  appear  without^ 
Thus,— 

3.  Violation  of  Lord's  Day.— Under  the  words  "exer- 
cise any  secular  labor,  business,  or  employment,  except 
such  only  as  works  of  necessity  and  charity,"  the  indict- 
ment must  negative  the  exception.^*  And  under  the  j^ro- 
vision  that  no  innholder  ' '  shall  entertain,  or  suffer  any  of 
the  inhabitants,  etc.,  or  others,  not  being  travelers,  strang- 
ers, or  lodgers,  to  abide  or  remain  in  their  houses,  etc., 
drinking,  etc.,  on  the  Lord's  Day,"  it  must  be  averred  that 
those  entertained  were  not  travellers,  strangers,  nor  lodg- 
ers.^®   So, — 

4.  Retailing  Liquors. — ^Where  it  was  a  statutory  misde- 
meanor to  retail  intoxicants  without  license,  ' '  except  in  cor- 
porate towns  and  cities,"  the  indictment  was  required  tO' 
negative  the  exception.^"    And — • 

5.  Generally  of  Doctrine. — Practically  in  most  cases,  yet 
not  in  all,  exceptions  in  the  enacting  clause  must  be  nega- 

25.  TJ.  S.  V.  Cook,  17  Wal.  168,  27.  S.  v.  All  Chew,  16  Nev.  50, 
173,  174.  And  see  S.  v.  O'Donnell,  40  Am.  R.  488;  S.  v.  Rush,  13  R.  I. 
10  R.  I.  472.  198;   S.  v.  Barrett,  172  Ind.  169,  87 

26.  P.  V.  Curtis,  95  Mich.  212,  N.  E.  7;  S.  v.  Buis,  83  Kan.  273,  111 
54  N.  W.  767;   S.  v.  Bloodworth,  94  P.  189. 

N.  C.  918;    P.  V.  Telford,  56  Mich.  28.     S.    v.    Barker,    18     Vt.     195. 

541,  23  N.  W.  213;   S.  v.  Stokes,  54  Compare  with  cases  cited  Vol.  Ill, 

Vt.'l79;   Jensen  v.  S.,  60  Wis.  577,  §  816. 

19  N.  "W.  374;  S.  v.  Lanier,  88  N.  C.  29.     C.  v.  Maxwell,  2  Pick.  139. 

658;    S.    V.    Scarlett,    38    Ark.    563;  30.     Blkins  v.  S.,  13  Ga.  435.    And 

Thompson  v.  S.,  37  Ark.  408;  Bar-  see,  to  the  like  effect,  Howe  v.  S., 

her  V.  S.,  50  Md.  161;  Beasley  v.  P.,  10   Ind.  423;    Brutton  v.   S.,   4  Ind. 

89  111.  571;  Goff  v.  S.,  60  Pla.  13,  17,  601;   Kinser  v.  S.,  9  Ind.  543. 
53  So.  327;  Com.  v.  Louisville  &  N. 
E.  Co.,  140  Ky.  21,  130  S.  W.  798. 
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tived.^^    Within  this  doctrine  is  a  narrower  one;  namely, 
that — 

6.  Secondly.  A  negative  descriptive  of  the  offence  imost 
he  alleged.^'^    Thus, — 

7.  Counterfeit  Money. — ^It  being  made  in  England  *^  fel- 
ony to  receive  or  pay  milled  money,  counterfeit  or  "un- 
lawfully diminished,  and  not  cut  in  pieces,  at  or  for  a  lower 
rate  or  value,"  etc.,  the  indictment  was  held  to  require  the 
averment  that  the  money  was  "not  cut  in  pieces."  ** 

§  637.  1.  Thirdly.  However  mutually  located  are  the 
provisions  of  a  statute,  an  indictment  thereon,  as  on  the 
common  law,  must  aver  all  negatives  necessary  to  show 
affirmatively  an  offenceP    Thus, — 

2.  School  unlicensed. — ^A  statute  made  it  punishable  to 
(1)  set  up  a  school  for  the  instruction  of  colored  persons,  not 
inhabitants  of  the  State;  or  (2)  "instruct  or  teach  in  any 
school,  etc.;  or  (3)  harbor  or  board,  for  the  purpose  of  at- 
tending or  being  taught  or  instructed  in  any  such  school, 
etc.,  any  colored  person  who  is  not  an  inhabitant  of  any 
town  in  this  State,  without  consent  in  writing  first  obtained 
of  a  majority  of  a  civil  authority,  and  also  of  the  selectmen 
of  the  town,"  etc.  By  interpretation,  for. conviction  under 
the  third  clause,  the  school  must  be  unlicensed.  Therefore 
an  information  on  this  clause,  not  negativing  a  license  of. 

31.  Rex  V.  Mallinson,  2  But.  679;  Thompson  v.  S.,  54  Miss.  740; 
S.  V.  Beneke,  9  Iowa,  203;  Bryne  v.  Jelinek  v.  S.  (Tex.  Civ.  Ap.  1909), 
S.,  12  Wis.  519;  S.  v.  Stapp,  29  115  S.  W.  908;  Shelp  v.  U.  S.,  26 
Iowa,  551;  S.  v.  Boyington,  56  Me.  C.  C.  A.  570,  81  P.  694;  S.  v. 
512;  Kline  v.  S.,  44  Miss.  317;  S.  v.  Renkard,  150  Mo.  App.  570,  131  S. 
Craft,  Walk.  Miss.  409;  S.  v.  God-  W.  168;  S.  v.  McFadden,  151  Mo 
Irey,  24  Me.  232,  41  Am.  D.  382;  S-  Ap.  479,  132  S.  W.  267. 

V.  Bullard,  72  N.  C.  445;  C.  v.  Hat-  33.     By  8  &  9  Will.  3  c.  26,  §  6. 

ton,  15  B.  Monr.  537;  Russell  v.  S.,  34.     Rex  v.  Palmer,  1  Leach,  102. 

50  Ind.   174;    U.    S.    v.    Imsand,    1  And  see  1  East  P.  C.  166,  167. 

Woods,  581;  Hill  v.  S.,  53  Ga.  472;  35.     S;  v.  O'Donnell,  10  R.  I.  472; 

C.  V.  Hampton,  3  Grat.  590.  C.  v.  Kenner,  11  B.  Monr.  1;  U.  S. 

32.  S.  V.  Abbey,  29  Vt.  60,  66,  v.  Cook,  17  Wall.  168;  S.  y.  Brand, 
67  Am.  D.  754;   S.  v.  Keen,  34  Me.  153  Mo.  Ap.  27,  131  S.  W.  923. 

500;   S.    V.    Wade,    34    N.    H.    495; 
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the  school,  was  held  to  he  inadequate,  though  it  did  aver  that 
the  harboring  was  without  license.^®    Again, — 

3.  Official  Neglect. — ^A  statute  made  penal  the  neglect  of 
a  sheriff  or  coroner  to  return  an  execution  lodged  in  his 
oflfice;  provided  this  should  not  "be  construed  to  compel  any 
sheriff  or  coroner  to  return  any  executions  in  their  offices  ex- 
pressly lodged  to  bind  property,  and  so  marked  by  the  per- 
sons lodging  the  same."  Thereupon,  though  the  proviso  is 
not  in  the  enacting  clause',  and  by  the  common  rule  it  need 
not  be  negatived,^''  a  declaration  not  negativing  it,  was  ad- 
judged ill.^®  Perhaps  this  decision  may  not  be  universally 
approved;  yet  it  presents  a  strong  claim  when  we  consider 
that,  omitting  the  negative  of  what  is  set  down  in  the  pro- 
viso, hardly  a  prima  facie  offence  is  disclosed. 

§  638.  1.  Fourthly.  As  on  the  common  law,  so  on  a 
statute,  the  indictment  need  not  negative  matter  of  de- 
fence.     For  example, — 

2.  Statute  of  Limitations. — It  need  not  deny  that  the 
prosecution  is  barred  by  the  Statute  of  Limitations.^*    So, — 

3.  Selling  Imported  Liquors. — Though  a  statute  forbids 
the  unlicensed  sale  of  intoxicating  liquors,  interpretation 
excludes  its  application  to  imported  ones  in  their  original 
and  unbroken  packages;  because  such  application  would 
render  the  statute  unconstitutional.*"  Yet  the  indictment 
on  the  statute  need  not  negative  this  matter;  it  pertains 
simply  to  the  defence.*^    Again, — 

36.  Crandall  v.  S.,  10  Conn.  339.  was,  like  this,  in  the  same  section 

37.  Ante,  §§  632,  635   (1).  with  what  went  hefore;  yet  it  was 

38.  Mills  V.  Kennedy,  1  Bailey,  not  deemed  to  be  in  the  enacting 
17.  The  weight  of  this  decision  as  clause,  nor  did  the  court  require  it 
authority  is  diminished  by  the  fact  to  be  negatived. 

that  the  judge,  who  gave  the  opin-  39.    Thompson  v.    S.,    54'    Miss. 

ion,   did  not  understand  the  term  740;  TJ.  S.  v.  Cook,   17   Wall.    168. 

"enacting  clause"  to  mean  what  it  See  ante,  §  405;  S.  v.  Waterman,  75 

generally  does,  and  so  deemed  him-  Kan.  253,  88  P.  1074. 

self  to  be  following  the  old  rule.    In  40.    Stat.  Crimes,  §§  89,  90,  990. 

form  of  language,  this  proviso  cor-  41.    S.  v.  Fuller,  33  N.  H.  259;  S. 

responds  to  that  declared  upon  in  v.  Blaisdell,  33  N.  H.  388. 
Steel  V.  Smith,  1  B.  &  Aid.  94.    It 
C.  P.— 32 
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4.  Polygamy. — ^A  statute  provided  that  one  who,  having 
"a  former  husband  or  wife  living,  shall  marry  another  per- 
son, or  shall  continue  to  cohabit  with  such  second  husband 
or  wife  in  this  State,  .  .  .  shall,  except  in  the  cases 
mentioned  in  the  following  section,  be  deemed  guilty  of  the 
crime  of  polygamy;"  adding,  in  the  next  section,  "that  this 
act  shall  not  extend  to  any  person  whose  husband  or  wife 
has  been  continually  beyond  the  sea,"  and  some  other 
things.  Thereupon  it  was  held  to  be  unnecessary  in  the 
indictment  to  negative  this  proviso.  Even  apart  from  the 
form  of  language,  its  matter  is  simply  defensive.*^  But 
we  shall  see  more  of  this  further  on. 

§  639.     1.    Fifthly.  In  general,  and  subject  to  exceptions 
growing  out  of  doctrines  already  stated,  an  exception  or' 
proviso  which  is  not  in  the  enacting  clause,  whether  in  the 
same  section  with  it  or  not,  need  not  be  negatived*^ 
Thus,— 


42.  S.  V.  Abbey,  29  Vt.  60,  67 
Am.  D.  754;  Fleming  v.  P.,  27  N.  Y. 
329.  And  see  Stat.  Crimes,  §§  605, 
606;  C.  V.  Hart,  11  Gush.  130;  Witty 
V.  S.,  173  Ind.  404,  90  N.  E.  627; 
Stark  T.  Backus,  140  Wis.  557,  123 
N.  W.  98. 

43.  Cook  V.  S.,  26  Ga.  593;  C.  v. 
Fitchburg  Rid.,  10  Allen,  139;  C.  v. 
Yovmg,  7  B.  Monr.  1;  S.  v.  Godfrey, 
24  Me.  232,  41  Am.  D.  382;  U.  S.  v. 
Schimer,  5  Bis.  195;  S.  v.  Cox,  32 
Mo.  566;  Kline  v.  S.,  44  Miss.  317; 
S.  V.  Boyington,  56  Me.  512;  S.  v. 
Stapp,  29  Iowa,  551;  C.  v.  Tuttle,  12 
Cush.  502;  C.  v.  Foster,  5  Grat.  695; 
S.  V.  Beneke,  9  Iowa,  203;  Worley 
V.  S.,  11  Humph.  172;  Jenkins  v.  S., 
36  Tex.  638;  C.  v.  McClanahan,  2 
Met.  Ky.  8;  Steel  v.  Smith,  1  B.  & 
Aid.  94;  Jones  v.  Axen,  1  Ld.  Raym. 
119,  120;  S.  V.  MoGlynn,  34  N.  H. 
422,  426;  Reynolds  v.  S.,  2  Nott  & 
McC.  365;  C.  v.  Hart,  11  Cush.  130; 
Brittin  v.  S.,  5  Eng.  299;  S.  v.  Gur- 


ney,  37  Me.  149-  S.  v.  Sutton,  24 
Mo.  377;  Vavasour  v.  Ormrod,  6  B. 
&  C.  430,  432;  S.  v.  Shaw,  35  N.  H. 
217;  S.  V.  Miller,  24  Conn.  522; 
Hinckley  v.  Penobscot,  42  Me.  89; 
Metzker  v.  P.,  14  111.  101;  S.  v. 
Abbott,  11  Fost.  N.  H.  434;  S.  v. 
Heaton,  81  N.  C.  542;  S.  v.  O'Gor- 
man,  68  Mo.  179;  S.  v.  Maddox,  74 
Ind.  105;  Payne  v.  S.,  74  Ind.  203; 
S.  V.  O'Brien,  74  Mo.  549;  Mosely  v. 
S.,  18  Tex.  Ap.  311;  S.  v.  Elam,  21 
Mo.  Ap.  290;  S.  v.  Kane,  63  Wis. 
260,  23  N.  W.  488;  TJ.  S.  v.  Nelson, 
29  Fed.  Rep.  202;  S.  v.  Turner,  106 
N.  C.  691,  10  S.  E.  1026;  Hewitt  v. 
S.,  121  Ind.  245,  23  N.  E.  83;  Wilson 
V.  S.,  33  Ark.  557,  34  Am.  R.  52. 
Some  of  the  foregoing  cases  show 
that  the  mere  fact  of  the  exception 
or  proviso  being  in  the  same  sec- 
tion with  the  clause  whereon  the 
indictment  is  drawn,  does  not  re- 
quire it  to  be  negatived.  See  also 
S.   V.    Miller,   24    Conn.    522;    S.   v. 
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2.  Proviso  as  to  Punishment. — ^If  a  statute  makes  an  act 
punishable,  and  adds  "provided"  in  such  and  such  circum- 
stances the  punishment  shall  not  be  incurred,  the  proviso 
iliay  be  disregarded  by  the  pleader.**    And — 

3.  Other  Forms — of  expression  in  the  statute,  if  similar 
in  substance,  and  not  within  the  enacting  clause,  yield  to  the 
same  rule.*®    But,  for  example, — 

4.  In  Gaming, — if  it  is  forbidden  to  play  ' '  at  any  game 
or  games  with  cards  or  dice,  &c.,  except  the  games  of  bil- 
liards, bowls,  chess,  backgammon,  drafts,  or  whist,  when 
there  is  no  betting  on  said  games,"  the  proviso  is  in  the 
enacting  clause,  and  it  must  be  negatived  in  averment.** 

5.  Sixthly.  Where  there  is  in  the  enacting  clause  a  ref- 
erence to  an  exception  or  proviso  more  fully  stated  in  a 
separate  clause  or  statute,  the  indictment  is  required  to 
negative  it  or  not,  according  as  the  form  of  the  expression 
and  the  nature  of  the  matter  render  the  latter  an  element 
in  the  prima  facie  offence  or  in  the  defence.^''    Thus, — 

Powers,  25   Conn.   48;    Clark  v.   S.,  787;  Splnter  v.  S.,  140  Wis.  567,  123 

19  Ala.  552;  Wells  v.  Iggulden,  3  B.  N.  W.  97;  TJ.  S.  v.  Stone,  135  Fed. 

&  C.  186.    A  fortiori,  therefore,  if  392;    U.   S.  v.  White,  171  P.  775; 

the  exception  or  proviso  is  in  a  sub-  Jones  v.  S.,  8  Ga,  Ap.  411,  69  S.  E. 

sequent  section  or  statute,  it  need  315;   S.  v.  Belle  Springs  Creamery 

not  be  negatived.     Colson  v.  S.,  7  Co.,  83  Kan.  389,  111  P.  474. 

Blackf.  590;  C.  v.  Hill,  5  Grat.  682;  44.     Steel  v.  Smith,  1  B.  &  Aid. 

Metzker  v.  P.,  14  111.  101;  Bouser  v.  94;   C.  v.  Fitchburg  Rid.  10  Allen, 

S.,  Smith,  Ind.  408;  Rawlings  v.  S.,  189;   C.  v.  Hart,  11  Cush.  130;  Rex 

2   Md.   201;    S.  v.   Shaw,   35   N.   H.  v.  Bryan,  2  Stra.  1101. 

217;  S.  T.  Gurney,  37  Me.  149;  S.  v.  45.    Brittln  v.  S.,  5  Eng.  299;  S. 

Wade,  34  N.  H.  495;  Rex  v.  Pember-  v.  Sutton,  24'  Mo.  377;  S.  v.  Shiflett, 

ton,  2  Bur.  1035;  S.  v.  Kansas  City,  20  Mo.  415,  64  Am.  D.  190;  C.  v.  Ed- 

etc.  Rid.,  54  Ark.  546,  16  S.  W.  567;  wards,  12  Cush.  187. 

Jefferson  v.  P.,  101  N.  Y.  19,  3  N.  E.  46.    Reynolds    v.    S.,   2   Nott   & 

797;  Territory  v.  Scott,  2  Dak.  212,  McC.  365.    And  see  for  other  illus- 

6  N.  W.  435;    C.    v.    Sheffield,    11  trations,  S.  v.    Black,    9    Mo.    689, 

Cush.  178;  S.  v.  Weller,  171  Ind.  53,  Schneider  v.  S.,  8  Ind.  410;  Rex  v, 

85    N.    E.    761;    S.    v.    Kendig,    133  Pratten,  6  T.  R.  559. 

Iowa,  164,  110  N.  W.  463;  Holmes  v.  47.    C.  v.  Jennings,  121  Mass.  47, 

S.,  82  Neb.  406,  118  N.  W.  99;   S.»  23  Am.  R.  249;  S.  v.  O'Donnell,  10  R. 

V.  Connor,  142  N.  C.  700,  55  S.  E.  I.  472. 
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6.  Examples — are, ' '  except  in  the  cases  mentioned  in  the 
following  section,"*^  "unless  as  is  hereinafter  pro- 
vided,"** "except  as  hereinafter  mentioned,"^"  and  the 
like. 

7.  This  Doctrine, — ^while  resting  well  in  reason,  and 
equally  well  in  the  combined  authorities  when  rightly  con- 
sidered, is  sometimes  ignored,  where  it  ought  to  appear,  and 
against  it  there  are  dicta  in  various  individual  eases.'' ^ 


48.  Aiite;§  638  (4). 

49.  S.  V.  O'Donnell,  supra. 

50.  Vavasour  v.  Ormrod,  6  B.  & 
C.  430. 

51.  Metcalf,  who  seems  to  havo 
limited  Ms  investigation  to  the  one 
rule  stated  ante,  §  635  (1),  says  in 
C.  V.  Hart,  11  Cush.  130,  137. 
"There  is  a  middle  class  of  cases; 
namely,  where  the  exception  is  not. 
in  express  terms,  introduced  int" 
the  enacting  'clause,  hut  only  hy 
reference  to  some  subsequent  or 
prior  clause,  or  to  some  other  stat- 
ute. As  where  the  words  'except  as 
hereinafter  mentioned,'  or  other 
words  referring  to  matter  out  of 
the  enacting  clause,  are  used.  The 
rule  in  these  cases  is  that  all  cir- 
cumstances of  exemption  and  modi- 
fication, whether  applying  to  the 
offense  or  to  the  person,  which  are 
incorporated  by  reference  with  the 
enacting  clause,  must  be  distinctly 
negatived.  Verba  relata  in  esse 
videntur."  For  this  proposition  he 
refers  to  Rex  v.  Pratten,  6  T.  R. 
559,  and  Vavasour  v.  Ormrod,  6  B. 
&  C.  430,  432.  These  authorities 
sustain  the  dictum;  but,  as  we  have 
seen,  ante,  i  632,  Chitty  lays  down 
directly  the  opposite,  and  supports 
it  equally  well  by  Southwell's  Case, 
Popham,  93,  and  by  Hawkins,  2 
Hawk.  P.  C,  c.  25  §  113.  In  S.  v. 
O'Donnell,  supra,  the    matter    was 


required  to  be  negatived,  but  tliere 
it  was  in  pursuance  of  the  doctrln? 
of  my  text.  In  C.  v.  Jennings, 
supra,  the  negative,  on  the  like 
view,  was  not  required.  C.  v.  Hill. 
5  Grat.  682,  690,  691,  expressly 
affirms  the  doctrine  of  Chitty  and 
of  Hawkins.  Other  cases  hold  the 
indictment  good  though  the  matter 
thus  referred  to  Is  not  negatived- 
S.  V.  Abbey,  29  Vt.  60,  67  Am.  D. 
754;  S.  V.  Powers,  25  Conn.  48;  S. 
V.  Miller,  24  Conn.  522.  And  see 
S.  V.  Palmer,  18  Vt.  570;  Hart  v. 
Cleis,  8  Johns.  41.  The  true  view 
plainly  is  that  in  the  absence  of 
controlling  language  in  the  statute, 
if  the  matter  thus  referred  to  is 
such  as  ought,  on  the  general  prin- 
ciples of  pleading,  to  be  alleged  by 
the  party  assuming  the  burden  of 
the  charge,  it  should  be  brought 
into  the  indictment  by  proper  nega- 
tive averments;  if  not,  then  no 
allusion  to  it  need  be  made.  And 
see  S.  V.  Abbey,  supra;  S.  v.  Miller, 
supra;  ante,  §§  636-638.  On  a  like 
principle  proceed  another  class  of 
cases.  Thus,  it  being  provided  by 
48  Geo.  3,  c.  129,'  §  2,  "that  every 
person  who  shall,  &c,  steal,  &c., 
any  money,  &c.,  from  the  person  of 
any  other,  whether  privily  without 
ms  knowledge  or  not,  but  without 
such  force  or  putting  In  fear  as  Is 
sufficient  to  constitute  the  crime  of 


§§  640,  641 
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§  640.  1.  Seventhly.  A  negative  not  required  by  law 
may  be  rejected  as  surplusage.    And — 

2.  A  Defect — ^in  the  form  of  such  negative  will  not  ren- 
der the  result  otherwise.^^ 

§  641.  1.  Eighthly.  A  negative  averment  need  not  be 
so  minute,  or  so  nearly  in  the  statutory  words,  as  must  an 
affirmative  one;  but  any  negation  in  general  terms,  cover- 
ing the  entire  substance  of  the  matter,  will  suffice.^^  Thus, — 

2.  In  Liquor-Selling, — ^the  words  "not  being  duly  ap- 
pointed and  authorized  therefor"  constitute  a  sufficient 
negative  of  the  authority  to  sell.^*    But  — 

3.  In  Sabbath-Breaking, — the  statutory  exception  of 
"work  of  necessity"  was  held  not  duly  negatived  by  the 
phrase  of  narrower  meaning,  "work  of  daily  necessity."*® 
And— 

4.  The  Whole  Exception, — where  a  negation  is  required, 
must  be  covered  thereby, — in  other  words,  it  must  .be   as 


robbery,  or  who  shall  be  present, 
aiding  and  abetting  therein,  shall 
be  liable,"  &c.,  it  was  held  not  to 
be  necessary  in  an  indictment  to 
negative  the  words  here  printed  in 
italics.  Rex  v.  Pearce,  Russ.  &  Ry. 
174;  Rex  v.  Robinson,  Russ.  &  Ry. 
•321.  And  see,  to  the  like  effect, 
Rex  V.  Baxter,  5  T.  R.  83.  And 
compare  ante,   §   636. 

Convictions  and  indictments  dis- 
tinguished. In  some  of  the  English 
books,  a  distinction  is  taken  be- 
tween indictments  and  summary 
convictions  before  justices  of  the 
peace;  greater  strictness  in  nega- 
tiving the  exceptions  being  re- 
quired, it  is  said,  in  the  latter  than 
in  the  former.  We  have  seen  that 
in  some  respects  our  American 
courts  have  deemed  it  admissible 
to  be  less  strict  in  these  cases  than 
in  the  other.    Ante,  §§230  (5),  396; 


post,  §  720.  And  it  is  believed  that 
no  such  discrimination,  involving  a 
demand  of  greater  strictness  in  the 
proceedings  before  magistrates, 
would  be  now  recognized  by  our 
tribunals.  See  8  Am.  Jur.  244,  1 
Ben.   &  H.  Lead.   Cas.  262. 

52.  Rex  V.  Hall,  1  T.  R.  320. 

53.  Stat.  Crimes,  §  382,  835, 
1042,  1043;  S.  v.  Keen,  34  Me.  500; 
S.  V.  Watson  5  Blackf.  155;  C.  v. 
Edds,  14  Gray,  406;  C.  v.  Chisholm, 
103  Mass.  213;  C.  v.  Sloan,  4  Gush. 
52;    C.  V.  Thayer,  5  Met.  246. 

54.  C.  V.  Roland,  12  Gray,  132; 
S.  V.  Hunger,  15  Vt.  290;  C.  v. 
Davis,  121  Mass.  352;  C.  v.  Lynn. 
107  Mass.  214;  S.  v.  Buckner,  52 
Ind.  278.  And  see  C.  v.  Thayer,  5 
Met.  246.  For  a  fuller  view  of  the 
forms  of  this  negative,  see  Stat. 
Crimes,  §§  1042,  1043. 

55.  S.  V.  Stone,  15  Mo.  513. 
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broad    as  the   exception, — though  it   may  be   in   general 
terms.^*'     Thus, — 

5.  In  Liquor-Selling, — if  the  offence  consists  of  a  sale 
without  the  prescription  of  a  graduated  physician  or  regu- 
lar practitioner  of  medicine,  the  negation  must  extend  to 
both  classes  of  medical  men.'"' 

6.  Negative  in  Affirmative. — If  the  allegation  on  the  af- 
firmative part  of  the  statute  involves  the  negation  of  the 
other,  no  further  negative  need  be  added.®^    Thus, — 

7.  In  Gaming. — ^It  was  made  punishable  to  keep  "any 
E.  0.  table,  or  any  other  kind  of  gaming  table,  billiard  tables 
excepted,  at  which  the  game  of  faro,  equality,  or  any  other 
game  of  chance  shall  be  played  for  money. ' '  And  this  ex- 
ception was  held  to  be  duly  negatived  by  the  affirmative 
averment  that  the  defendant ' '  unlawfully  did  keep  a  certain 
gaming  table,  called  a  faro  table,  at  which  said  gaining  ta- 
ble, unlawfully  kept  as  aforesaid,  the  game  of  faro  was 
then  and  there  unlawfully  played  for  money."  To  say 
that  the  table  was  for  faro  was  to  deny  that  it  was  for  bil- 
liards.** 

§  642.  In  Conclusion, — there  are  some  differences  of 
opinion  on  minor  questions  within  this  chapter,  but  on  the 
whole  the  law  is  reasonably  well  settled,  and  the  doctrines 
are  alike  plain  and  just. 

56.     S.  V.  Haden,  15  Mo.  447;   C.  57.     Thompson  v.  S.,  37  Ark.  408; 

V.  Thayer,  5  Met.  246;  S.  v.  Walsh,  58.     Sword  v.  S.,  5  Humph.  102; 

14  R.  I.  507;   S.  v.  Fussell,  45  Ark.  Crane  v.  S.,  3  Ind.  193. 

65.      See,    and   query,    S.    v.    Shoe-  59.     S.  v.  Price,  12  Gill  &  J.  260, 

maker,  4  Ind.  100.  262,  37  Am.  D.  81. 


CHAPTER  XLI. 


BILL  OF  PARTICULARS. 


§  643.  1.  In  Brief. — An  indictment  which  the  court  can- 
not pronounce  ill  may  still  omit  details  to  which  the  defend- 
ant is  justly  entitled  before  trial.  Thereupon  the  judge, 
if  applied  to,  orders  a  written  specification  of  things,  called 
sometimes  and  perhaps  generally  a  bill  of  the  particulars, 
to  be  filed  with  the  papers  in  the  cause;  and,  on  the  trial, 
restricts  the  prosecuting  officer  in  his  evidence  to  the  items 
therein  set  down.**"  The'application  for  it  is  addressed  sole- 
ly to  the  judicial  discretion;  ^^  hence  his  decision  thereon  is 
not  generally  open  to  revision  by  a  higher  tribunal.®^ 

2.  Not  of  Record.- — It  does  not  constitute  a  part  of  the 
record,  and  it  is  not  subject  to  a  demurrer.®^ 


60.  C.  V.  Snelling,  15  Pick.  321; 
C.  V.  Giles,  1  Gray,  466;  Rex  v. 
Hodgson,  3  Gar.  &  P.  422;  Rex  v. 
Bootyman,  5  Car.  &  P.  300 ;  Reg. 
V.  Esdalle*  1  Fost.  &  F.  213;  Wil- 
liams V.  C,  91  Pa.  493;  Thalheim 
V.  S.,  38  Fla.  169,  20  So.  938;  Com. 
V.  Bailey,  199  Mass.  583,  85  N.  B. 
857;  Com.  v.  Sunderlin,  31  Pa. 
Super.  Ct.  349;  TJ.  S.  v.  Lavarrello, 
149  Fed.  297.  Bill  of  Particulars 
ordered  at  any  stage.  Com.  v. 
Hartford,  173  Mass.  464,  79  N.  B. 
784.  Must  make  demand  bef.ore 
state  puts  in  its  proof.  Clark  v. 
S.,  59  Fla.  9,  15,  52  So.  518. 

61.  S.  V.  Bacon,  41  Vt.  526; 
Brass  v.  S.,  45  Fla.  1,  34  So.  307; 
P.  V.  Smith,  239  111.  91,  87  N.  E. 
885;  P.  V.  Nail,  242  111.' 284,  98  N. 
E.  1012;  P.  V.  Weil,  244  111.  176,  91 
N.  B.  112.  Application  must  be 
written  and  must  point  out  particu- 
lars.    S.  V.  McDaniel,  4  Pen.  (Del) 
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96,  54  A.  1056.  Bill  denied  if  in- 
dictment give  sufficient  informa- 
tion and  proof  shows  accused  was 
not  surprised  or  prejudiced  by  lack 
of  knowledge.  P.  v.  Smith,  144  111. 
Ap.  129,  affirmed  in  239  111.  91,  87 
N.  E.  885;  Simpson  v.  U.  S.,  107  C. 
C.  A.  89,  184  Fed.  817;  P.  v.  Bush, 
150  111.  Ap.  48;  S.  v.  Holder,  153  N. 
C.  606,  69  S.  E.  66. 

62.  C.  V.  Wood,  4  Gray,  11;  C. 
V.  Giles,  1  Gray,  466;  S.  v.  Nagle, 
14  R.  I.  331;  S.  V.  Hill,  13  R.  I.  314. 
See  ante,  §  454  (2);  Secor  v.  S., 
118  Wis.  621,  95  N.  W.  942.  Accused 
must  show  in  what  respect  indict- 
ment is  uncertain.  Com  v.  Ellis 
207  Mass.  572,  93  N.  B.  823;  P.  v. 
O'Farrell,  247  111.  44,  93  N.  B.  136. 

63.  C,  V.  Davis,  11  Pick.  432. 
May  be  read  to  jury.  Cooke  v.  P., 
231  111.  9,  82  N.  B.  9,  82  N.  B.  863, 
Aff'g  134  111.  Ap.  41; 
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§  644.  1.  When  ordered. — There  are  no  unvarying  rules 
requiring  particulars  in  one  class  of  offences  and  not  in  an- 
other. The  question  depends  chiefly  on  the  facts  and  cir- 
cumstances of  the  individual  case.    Still,  for  example, — 

2.  In  Conspiracy, — ^if  the  indictment  is  in  mere  general 
terms,  not  charging  overt  acts,®*  it  is  the  common  course  to 
order  a  specification  of  the  particulars.**^  The  rule  as  to 
which  is,  that  the  particulars  shall  impart  the  same  informa- 
tion a  special  count  would  do,  not  descending  to  specific  acts 
with  time  and  place :  thus,  on  the  one  hand,  enabling  the  de- 
fendant fairly  to  defend  himself;  and,  on  the  other  hand, 
not  fettering  the  prosecution."®  On  a  special  count  alleg- 
ing overt  acts,  the  court  will  not  order  particulars  in  the 
absence  of  an  affidavit  by  the  defendant  denying  knowledge 
of  them,  or  of  information  enabling  him  to  meet  them.*'' 
Among  the  offences  in  which  this  order  has  been  made,  are 
also, — 

§645.  1.  Embezzlement. — The  defendant  has  been 
deemed  entitled  to  know  what  are  the  acts  meant;  for 
which  purpose,  the  particulars  will  be  ordered  when  nec- 
essary.®®   And — 

2.  Liquor-Selling. — On  an  indictment  in  general  terms 
for  being  a  common  seller  of  intoxicants  without  license, 
particulars  have  been  required.®®    So, — 

3.  Adultery. — A  case  of  adultery  may  so  present  itself 
on  the  indictment  and  its  circumstances  that  the  defendant 
will  be  entitled  to  a  specification  of  the  times  and  places  re- 
lied on.'^"    Again, — 

64.  Vol.ni,  §§  207,  208.  67.     Reg.  v.  Stapylton,  supra. 

65.  Vol.  ni,  §  209;  Reg.  v.  68.  Rex  v.  Hodgson,  3  Car.  & 
Rycroft,  6;  Cox  C.  C.  76;  R  v.  P.  422;  Rex  v.  Bootyman,  5  Ca^.  & 
Poindexter,  243  111.  68,  90  N.  E.  P.  300;  P.  v  McKlnney,  10  Mich. 
261;    Parrish  v.   Com.,   136  Ky.   77,  54. 

123  S.  W.  339.  69.     C.  v.  Wood,  4  Gray,  11;    C. 

66.  Vol.ni,  §  209;  Rex  v.  Hamil-  v.  Giles,  1  Gray,  466;  S.  v.  Clark, 
ton,  7  Car.  &  P.  448;  Reg.  v.  Stapyl-      124  La.  965,  50  So.  811. 

ton,  8  Cox  C.  C.  69,  72.     And  see  70.     P.  v.  Davis,  52  Mich.  569,  18 

P.   V.   McKlnney,   10   Mich.   54.  N.  W.  362. 
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4.  Nuisance — is  another  of  the  offences  to  which,  this 
practice  has  been  applied/^ 

5.  •  Particulars  by  Defendant — (Libel).— On  an  indict- 
ment for  a  libel  charging  a  magistrate  in  general  terms  with 
official  misconduct,  the  defendant,  offering  to  give  the 
truth  in  evidence,  was  required  to  file  a  bill  of  the  particu- 
lars.''^ 

§  646.  Not  Substitute  for  Averment. — The  bill  of  particu- 
lars, not  being  made  by  the  grand  jury  on  oath,  cannot  sup- 
ply any  defect  in  the  indictment.  Nor,  in  reason,  should  the 
court  suffer  any  otherwise  insufficient  allegation  to  pass,  on 
the  ground  that  it  has  power  to  order  particulars  from  a 
person  not  of  the  grand  jury.  Yet  it  would  seem  that  some- 
thing like  this  has,  in  a  case  or  more,  been  inconsiderably 
done.''^ 

71.  S.  V.  Hill,  13  R.  I.  314;  S.  v.  73.  S.  v.  Rowe,  43  Vt.  265,  267; 
Baltimore  &  O.  R.  Co.  (W.  Va.  Williams  v.  C,  91  Pa.  493.  Com- 
1910),  69  S.  E.  703.  pare  with  ante,  §§  107,  108;   Com. 

72.  C.  T.  Snelling,  15  Pick.  321.  v.  Baltimore  &  O.  R.  Co.,  223  Pa. 
For  further  illustrations,  see  Vol.  23,  72  A.  278;  S.  v.  Cline,  150  N.  C. 

m,   §§   100,  201,  873.  854,  64  S.  E.  591. 


CHAPTER  XLII. 


THE  CONCLUDING  PART  OF  THE  INDICTMENT. 
Compare — ^with  chapter  on  needless  averments,  ante,  §  499  et  seq. 

§647.  1.  Unnecessaxy. — Chitty'^*  mentions  several 
phrases  more  or  less  used  in  tlie  conclusion  of  indictments, 
yet  imnecessary;  as, — 

Damage. — "To  the  great  damage  of  the  party"  in- 
jured,— 

Evil  Example. — "To  the  evil  example  of  all  others," — 

Displease  God. — "To  the  great  displeasure  of  Almighty 
Ood,"— 

"Contrary  to  the  Defendant's  Allegiance" — is  usual  in 
the  conclusion  of  the  indictment  for  treason;  "yet  it  will 
suffice  if  that  allegation  be  in  the  body  of"  it. 

In  Contempt. — "The  words  'in  contempt  of  our  said  lord 
the  king  and  his  laws  *  are  frequently  used  in  indictments  in 
superior  courts,  in  informations  of  obtrusion,  and  in  actions 
upon  statutes;  but  they  have  been  frequently  omitted  and 
the  proceeding  held  valid."    So, — 

Obstruction  of  Justice. — The  conclusion  "to  the  obstruc- 
tion and  hindrance  of  public  justice"  is  unnecessary. '^^ 

2.  Special  Conclusions — in  particular  cases — as, 
"against  the  form  of  the  statute,"  ^'  "to  the  common  nuis- 
ance"''"^— are  considered  in  other  connections. 

3.  It  remains  for  this  Chapter, — ^therefore,  to  consider 
one  conclusion  which  both  usage  and  the  written  law  have 
made  almost  everywhere  among  us  important ;  namely, — 

74.  1  Chit.  Crim.  Law,  245.  76.     Ante,   §§   602-607. 

75.  Vol.III,  §  897.  77.    Vol.lII,   §§  863,  864. 
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§  648.  Against  the  Peace : — 

1.  The  Form — is,  at  common  law,  with,  us,  "agaiust  tlie 
peace  of  the  State;" '^«  in  England,  "against  the  peace  of 
our  lord  the  king  [or  lady  the  queen],  his  crown  and  dig- 
nity." The  full  expression  is  required,  "contra  pacem 
domini  regis,  and  contra  pacem  alone  is  insufficient."  ''*  It 
would  be  difficult  to  find  a  substantial  reason  for  this  con- 
clusion, and  still  in  some  of  our  States  it  is  even  made 
necessary  by  the  Constitution, — a  freak  in  fundamental  law 
not  quite  explainable.*" 

2.  To  every  Count, — and  not  simply  once  to  an  indict- 
ment in  many  counts,  this  conclusion  must  be  attached.*^ 

3.  Breach  of  Peace. — In  all  offences  which  are  breaches 
of  the  peace, — a  term  a  little  variable  in  meaning,*^  this  con- 
clusion is  specially  required;  and  Starkie  ®^  reminds  us  that 
its  necessity  "is  not  taken  away  by  Stat.  37  Hen.  8,  c.  8."  ** 
On  the  other  hand, — 


78.  More  fully,  see  Dir.  &  F. 
§§  65-69;  "contrary  to  law"  is  not 
sufficient.  S.  v-  Lowder,  85  N.  C. 
564.  Dispensed  with  in  Reeves  v. 
Ter.,  2  Okla.  Cr.  351,  101  P.  1039; 
Faggard  v.  S.,  3  Okla.  Cr.  Ap.  159, 
104  P.  930.  Cannot  be  dispensed 
with  at  common  law.  S.  v.  Soule, 
20  Me.  19;  S.  v.  Kean,  10  N.  H.  347, 
34  Am.  Dec.  162;  Holmes  case. 
Cro.  Car.  377. 

79.  1  Stark.  Crim.  Fl.  (2d  Ed.) 
209,  2  Hale  P.  C.  188;  Damon's 
Case,  6  Me.  148. 

80.  "A  mere  rhetorical  flourish." 
Lyon,  J.,  in  Nichols  v.  S.,  35  Wis. 
308,  311;  Cagle  v.  S.,  151  Ala.  84,  44 
So.  381;  Wood  v.  S.,  3  Okla.  Cr.  Ap. 
553,  107  P.  937.  Omitting  "The" 
before  State,  fatal.  S.  v.  Warner, 
220  Mo.  23,  119  S.  W.  399. 

81.  Ante,  §  429;  Williams  v.  S., 
47  Ark.  230,  1  S.  W.  149;  S.  v. 
Strickland,  10  S.  C.  191;  S.  v. 
Clevenger,  25  Mo.  Ap.  655;  S.  v. 
McClung,  35  W.  ya.  280,  13   S.  E. 


654;  S.  V.  Hazle,  20  Ark.  156; 
Thompson  v.  C,  20  Grat.  724.  But 
in  Alabama  the  statutory  con- 
clusion (post,  §§  650-652)  is  held 
to  be  sufficient  if  given  once  at  the 
end  of  an  indictment  in  several 
counts.  Harrison  v.  S.,  144  Ala. 
20,  40  So.  568;  McGuire  v.  S.,  37 
Ala.  161.  The  like  in  Tennessee. 
Rice  V.  S.,  3  Heisk.  215.  And  in 
Texas,  Stebbins  v.  S.,  31  Tex.  Crim. 
294,  20  S.  W.  252;  Bink  v.  S.,  50 
Tex.  Cr.  445,  98  S.  W.  863.  And  in 
Mississippi.  Starling  v.  S.,  90  Miss. 
255,  43  So.  952.  And  in  Louisiana. 
S.  V.  Thompson,  51  La.  Ann.  1089, 
25  So.  954. 

82.  Ante,  §§  183,  207,  264n  (1); 
New  Crim.  Law,  I,  §  536,  537. 

83.  1  Stark.  Crim.  PI.  (2d  Ed.) 
209,  referring,  among  other  places, 
to  Anonymous,  1  Vent.  108;  Anony- 
■mous,  1  Vent.  111. 

84.  2  Hale  P.  C.  188. 
Concerning  37  Hen.  8,  c.  8.     The 

date  of  this  statute  is  1545.     The 
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4.  For  an  Omission  of  Duty,— lie  adds,  such  "as  the  not 
performing  an  order  of  a  justice  of  the  peace,"  ®^  or  for 
what  "rests  in  tendency,  or  partakes  of  the  nature  of  a  civil 
proceeding,  as  in  the  case  of  an  information  for  an  intrus- 
ion, the  averment  appears  to  be  unnecessary. ' '  ®®  And 
stiJI,  if  needlessly  made,  it  "may  be  rejected  as  surplus- 
age." «^    But— 

§  649.  1.  Non-feasance, — it  is  believed,  is  not,  by  the 
better  reason  or  better  authority,  properly  to  be  thus  ex- 
cepted. "For,"  said  Holt,  C.  J.,  "every  breach  of  a  law  is 
against  the  peace,  and  ought  to  be  so  laid."®*  The  law 
deems  non-feasance  an  act,  the  same  as  misfeasance ;  *^  and 
if  the  latter  disturbs  the  peace,  so  equally  in  its  measure 
does  the  former.    And — 

2.  The  General  Doctrine — of  the  common  law  is  quite  be- 
yond dispute,  that  the  indictment,  -whether  for  felony  or 
misdemeanor,  must  conclude  against  the  peace  of  the  Queen, 
State,  or  Commonwealth.""    Still, — 

3.  Unnecessary  by  Statute. — There  are  States  in  which 
this  conclusion  is  made  by  statute  unnecessary ."^ 

first  section,  being  the  one  alluded  87.    Reg.  v.  Wyat,  1  Salk.  380. 

to  in  the  text,  provides,   "that  the  88.     Reg.  v.  Lane,  6  Mod.  128. 

■words,  vi  et  armis,  videlicet,  cum  89.     New  Crim.  Law,  I,  §  433. 

baculls,      cultellis,       arcubus       et  90.     Rex   v.    Cook,    Russ.    &   Ry. 

sagittis,   or   such   other   like,   shall  176;  Rex  v.  Taylor,  5  D.  &  R.  422; 

not  of  necessity  be    put    or    com-  C.   v.    Carney,    4   Grat.    546;    S.    v. 

prised  in  any  inquisition  or  indict-  Clevenger,   25   Mo.   Ap.   655;    S.   v. 

ment,"   &c.     This   section  was   re-  McClung,  35  W.  Va.   280,  13  S.  E. 

ceived  as  common  law  in  Maryland  654.     And  see  the  observations  of 

(Kilty  Rep.  Stats.  233),  in  Pennsyl-  Hawkins,  2  Hawk.  P.  C,  c.  25,  §  92; 

vania    (Report    of    the    Judges,    3  S.  v.  Alford,  142  Mo.  Ap.  412,  127 

±5mn.    595,    620),    in   Maine    (S.   v.  S.  W.  109;  Baker  v.  S.,  3  Okla.  Cr. 

Temple,  3  Fairf.  214),  in  Tennessee  Ap.  265,  105  P.  379;   S.  v.  Gravely, 

(Rice  V.  S.,  3  Heisk.  '215,  221),  and  66  W.  Va.  375,  66  S.  B.  503;   Smith 

doubtless  in  the  other  States.     In  v.   S.,   139   Okla.   115,   36   So.   727; 

most,   however,    its   provisions   are  Bennett  v.   S.,  96  Ark.  101,   131  S. 

expressly  re-enacted.  W.  213. 

85.  Anonymous,  1  Vent.  108 ;  91.  It  is  so,  for  instance,  in  Mas- 
Anonymous,  1  Vent.  111.  sachusetts.     Gen   Stats,    c.   172,    § 

86.  2  Hawk.  P.  C,  c.  25,  §  92;  19.  And  In  North  Carolina,  S.  v. 
Rast.  209,  412,  1  Keb.  360,  364-372,  Harris,  106  N.  C.  682,  11  S.  E.  377; 
390;  Reg.  v.  Wyat,  1  Salk.  380.  S.  v.  Peters,  107  N.  C.  876,  12  S.  B. 
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§  650.  1.  The  Constitutions, — ^in  considerable  numbers 
of  the  States,  expressly  require  his  conclusion.®^ 

2.  The  Form  Required — differs  somewhat  with  the  State. 
In  one,  it  is  or  was:  "The  style  of  all  processes  shall  be, 
The  State  of  South  Carolina.  All  prosecutions  shall  be 
carried  on  in  the  name  and  by  the  authority  of  the  State 
■of  South  Carolina,  and  conclude  against  the  peace  and 
dignity  of  the  same."  Thereupon  the  majority  of  the  court 
held  it  not  ill  to  commence  "South  Carolina,"  instead  of 
■^ '  The  State  of  South  Carolina, ' '  and  conclude  ' '  against  the 
peace  and  dignity  of  the  said  State. "  ®^  So  it  sufficed  to 
say  "against  the  peace  and  dignity  of  this  State,"  instead 
of  "this  smc?  State."  »*    Again,— 

§  651.  1.  Other  Forms — are,  in  the  Constitution, 
^'against  the  peace  and  dignity  of  the  State,"  satisfied  by 
""against  the  peace  and  dignity  of  our  said  State"  in  the  in- 
<iictment ;  ®^  in  the  Constitution, ' '  against  the  peace  and  dig- 
nity of  the  State  of  Arkansas," »®  satisfied  by  "against  the 
peace  and  dignity  of  the  people  of  the  State  of  Arkan- 
sas. "  ^'^ 

2.  Surplusage — ^may  be  rejected  to  make  a  conclusion 
good.*® 

74;    S.  V.  Kirkman,  104  N.  C.  911,  see  S.  v.  Robinson,  27  S.  C.  615,  4 

10  S.  B.  312.  S.  B.  570.  . 

92.  Haun  v.  S.,  13  Tex.  Ap.  383,  95.  S.  v.  Kean,  10  N.  H.  347,  34 
44   Am.   R.    706;    C.   v.   Paxton,   14  Am.  D.  162. 

Philad.  665;    S.  v.  Amidon,  58  Vt.  96.    S.  v.  Cadle,  19  Ark.  613. 

624,  2  A.  154;  S.  v.  Robinson,  27  S.  97.    Anderson  v.  S.,  5  Pike,  444. 

C.  V.  6l5,  4  S.  B.  570;  S.  v.  Schloss,  Against   peace    of    dignity   of   the 

93  Mo.  361,  6  S.  W.  244.  United  States  is  proper  in  Jackson 

93.  S.  V.  Anthony,  1  McCord,  v.  U.  S.,  42  C.  C.  A.  452,  102  Fed. 
:285.    So  held  also  under  a  like  pro-  473. 

vision  in  Mississippi.  S.  v.  Johnson,         98.    S.  v.  Reakey,  1  Mo.  Ap.  3; 

Walk.  Miss.  392.  S.  v.  Waters,  1  Mo.  Ap.  7;    S.  v. 

94.  S.  V.  Yancey,  1  Tread.  237.  Pratt,  44  Tex.  93;  S.  v.  Allen,  8  W. 
■So,  "against  the  peace  and  dignity  Va.  680;  S.  v.  Schloss,  93  Mo.  361, 
of  the  same  State"  has  been  sus-  6  S.  W.  244;  Brown  v.  C,  86  Va. 
tained  against  the  objection  that  466,  10  S.  E.  745.  See,  also,  for 
"State"  does  not  follow  "same"  in  immaterial  variations.  Klrkham 
the  Constitution.  S.  v.  Washing-  v.  P.,  170  111.  9,  48  N.  B.  465. 
ton,  1  Bay,  120,  1  Am.  D.  601.    And 
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3.  Variance — will  be  fatal ;  as,  where  the  conclusion  was 
against  the  peace  and  dignity  of  "W.  Virginia,"  instead  of 
"West  Virginia."  »9 

4.  The  Rule, — derivable  from  all,  and  from  the  analogies 
of  the  law,  would  seem  to  be  that  unimportant  words 
omitted  from  the  constitutional  form  of  the  conclusion,  or 
changed  therein,  will  not  necessarily  vitiate  it;  but  what- 
ever alters  the  substance,  even  in  what  seems  unimportant,, 
will  render  it  void.^ 

§  652.  1.  In  name  of  State. — ^Where,  on  a  question  some- 
what connected  with  those  just  considered,  the  Constitution 
requires  criminal  prosecutions  to  "be  carried  on  in  the 
name  and  by  the  authority  of  the  State,  "^  some  hold  it 
sufficient  for  the  record  to  show  this  matter  in  any  form;  it 
need  not  be  specially  alleged.*  On  the  other  hand,  an  in- 
dictment was  adjudged  ill  which  omitted  the  constitutional 
words,  "in  the  name  and  by  the  authority  of  the  people  of 
the  State  of  Illinois."*    Again, — 

2.  Directory. — Others  hold  this  provision  directory 
merely,  so  that  the  defect  may  be  waived,  or  cured  by  a  stat- 
ute."   But— 

§  652a.  1.  Mandatory. — The  other  provision — namely,, 
as  to  the  conclusion — ^has  often,  and  it  appears  always,  been 
interpreted  as  mandatory; «  even,  by  some  or  all  opinions,, 

99.     Lemons  v.  S.,  4  W.  Va.  755,  111  P.  583;   Mass.  v.  S.,  131  S.  W.. 

6  Am.  R.  293.     As  to  which  case,  1088. 
see  S.  V.  Waters,  1  Mo.  Ap.  7,  10.  4.     Whitesides   v.   P.,   Breese,    4. 

1.  Consult,  In  addition  to  the  See  also  Zarresseller  v.  P.,  17  IIU 
foregoing  cases,  Haun  V.  S.,  13  Tex.  101;  Harriman  v.  S.,  2  Greene. 
Ap.  383,  44  Am.  E.  706;  S.  v.  Nnnn,  Iowa,  270;  S.  v.  Lopez,  19  Mo.  254; 
29  La.  Ann.  589;    Thompson  v.  S.,  S.  v.  Durst,  7  Tex.  74. 

15  Tex.  Ap.  39,  168.  5.    S.  v.  Foster,  61  Mo.  549.    See- 

2.  Ante,  §  650  (2);  post,  §  Stat.  Crimes,  §§  255,  256.  And  see- 
668  (5).  Home  v.  S.,  37  Ga.  80,  92  Am.  D. 

3.  S.    V.  Delue,    1    Chand.    166;  49. 

Allen  V.  C,  2  Bibb,  210;  Holt  v.  S.,  6.    Williams  v.   S.,  27  Wis.  402; 

47  Ark.  196,  1  S.  W.  61;   Savage  v.  S.  v.  Lopez,  19  Mo.  254;  S.  v.  Pem^ 

S.,    18   Fla.    909.     And    see    C.   v.  berton,  30  Mo.  376.     See  Camp  v. 

Young,.  7  B.  Monr.  1;  compare  as  to  S.,  25  Ga.  689;  Stutsan  v.  Cheyenne^ 

form,  S.  T.  Lockhart,  18  Idaho,  730,  18  Wyo.  499,  113  P.  322;  S.  v.  Dyoer,. 
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to  th.e  extent  that  it  cannot  be  waived  by  the  defendant.'' 
At  the  same  time,  partly  to  repeat.* 

2.  Substantial  Compliance — suffices;  in  the  words  of  a 
learned  judge,  "a  literal  transcript  of  the  formula  is  not 
essential."® 

3.  Criminal  Informations — require  this  conclusion, 
though  the  word  in  the  Constitution  is  "indictment."  ^" 

85  Md.  246,  36  A.  763;  S.  v.  Stacy,  9.    Lewis,  J.,  in  S.  v.  Waters,  1 

103  Mo.  11,  15  S.  W.  147;  Fowler  v.  Mo.  Ap.  7,  9.  And  see  C.  v.  Jackson. 

S.    (Ala.  1908),   45   So.   913;    S.  v.  1  Grant,  Pa.  262;   S.  v.  Mason,  54 

Campbell,  210  Mo.  202,  109-  S.  W.  S.  C.  240,  32  S.  E.  357;  S.  v.  Powers, 

706.  59  S.  C.  200,  37  S.  E.  690. 

7.  Holden  v.  S.,  1  Tex.  Ap.  225,  10.  Nichols  v.  S.,  35  Wis.  308. 
234;  S.  V.  Sims,  43  Tex.  521.  And  see  S.  v.  Miller,  24  Conn.  519. 

8.  Ante,  §  651  (4). 


CHAPTER  XLni. 


THE  CAPTION  AND  COMMENCEMENT. 

§§  658,654.    Introduction. 

655-659.    Under  the  English  Practice. 
660-668.    Under  the  American. 

■See— for  forms,  Dir.  &  F.,  §§  53-64. 

§  653.  1.  The  Words  "Caption"  and  "Commencement" 
— are  sometimes  in  our  books  found  in  various  incorrect 
meanings;  in  some  of  our  States  perhaps  to  an  extent 
amounting  to  a  local  usage,  breeding  confusion.  Prop- 
«rly,^ 

2.  The  Commencement — is  the  brief  introductory  state- 
ment or  clause  ^^  with  which  the  grand  jury  introduces  its 
indictment. 

3.  The  Caption — is  a  prefatory  recitation  of  facts,  writ- 
ten before  an  indictment  when  it  is  to  be  transmitted  to  a 
•court  other  than  that  in  which  it  is  found.  Descending  to 
the  minuter  explanations, — 

§  654.  How  Chapter  divided. — We  shall  consider  the  cap- 
tion and  commencement  under,  I.  The  English  Practice; 
n.    The  American  Practice. 

I.    The  English  Practice. 

§  655.  Commencement. — We  have  seen  ^^  that  in  the  up- 
per or  side  margin  of  an  indictment  is  generally  written  the 
name  of  the  county.  Then  follow  the  words:  "The  jurors 
for  our  lady  the  queen  on  their  oath  present,  that,"  &c.^^ 
This  is  not  the  caption,  it  is  the  commencement.^*    And  the 

11.  Ante,  §§  132,  133.  931.     It  is  the  same  also  in  New 

12.  Ante,  §  377  et  seq.  York.    P.  v.  Bennett,  37  N.  Y.  117. 

13.  Archb.  New  Crim.  Pro.  76,  2  14.  Archb.  New  Crim.  Pro.  76; 
•Chit.  Crim.  Law,  1;  Dickinson's  P.  v.  Bennett,  37  N.  Y.  117,  121,  122, 
-Quarter    Sessions    (5th   Ed.),    179,  93  Am.  D.  551. 

(512) 
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bill  which  is  laid  before  the  grand  jury,  and  by  their  finding 
becomes  the  indictment,^^  has  on  it,  in  the  English  practice, 
this  introductory  matter,  and  no  more.    But — 

§  656.  Caption. — In  England,  to  a  greater  extent  than  in 
our  States,  indictments  are  found  in  inferior  courts  of 
limited  jurisdiction,  and  removed  to  the  superior  for  trial." 
One  thus  transmitted  to  the  Queen's  Bench,  in  obedience  to 
a  writ  of  certiorari,  "is  accompanied  with  a  formal  history 
of  the  proceedings,  describing  the  court  before  which  the 
indictment  was  found,  the  jurors  by  whom  it  was  found,  and 
the  time  and  place  where  it  was  found.  This  instrument, 
termed  a  schedule,  is  annexed  to  the  indictment,  and  both 
are  sent  to  the  crown  office.  The  history  of  the  proceedings, 
as  copied  or  extracted  from  the  schedule,  is  called  the  cap- 
tion, and  is  entered  of  record  immediately  before  the  indict- 
ment. "^^  The  caption,  therefore,  strictly  speaking,  first 
appears  in  the  superior  court.  Still  the  matter  whereof  it 
is  composed  is  a  part  of  the  record  of  the  inferior;  and  it  is 
there  sometimes  called  by  the  name  "caption."  Conse- 
quently,-— 

§  657.  1.  The  Caption — is  that  part  of  the  record  which 
comprehends  the  history  of  the  cause  to  the  time  of  finding 
the  indictment. 

2.  Inferior  Court. — For  this  class  of  indictments,  the 
form  of  the  caption,  as  given  by  Lord  Hale  in  Latin,  and 
translated  by  later  writers,  is — 

"Norfolk.  At  a  general  sessions  of  the  peace,  holden  at  S.  In  the 
county  aforesaid,  on  the  fifth  day  of  October,  in  the  twenty-fifth  year 
of  the  reign,  &c.,  before  A.  B.,  C.  D.,  and  their  fellows,  justices  of 
our  said  lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the 
king,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanors  in  the  same  county  committed,  by  the  oath  of  G. 
H.,  K.  F.,  &c.,  good  and  lawful  men  of  the  said  county,  sworn  and 
charged  to  inquire  for  our  said  lord  the  king,  and  the  body  of  the 
said  county,  it  is  presented,"  &c." 

15.  Ante,  §  131;  post,  §  695  et  17.  1  Stark.  Crim.  PI.  (2d  Ed.) 
seq.  233. 

16.  P.  V.  Bennett,  37  N.  Y.  117,  18.  2  Hale,  P.  C.  165,  1  Chit. 
122,   93  Am.  D.  551.  Crim.  Law,  327. 

2  C.  P.— 33 
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§  658.  Superior  Court. — Indictments  are  likewise  found 
in  England  in  the  superior  courts,  and  then  the  jurisdic- 
tional matter  is  omitted  from  the  caption.    Thus, — 

"Middlesex.     Be  it  rememljered  that  on  P^iday  next,  &c.,  in  the 
year  of  the  reign  of  our  sovereign  Lord  George  the  Fourth,  by 


the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
King,  Defender  of  the  Faith,  in  the  court  of  our  said  lord  the  king, 
before  the  king  himself,  at  Westminster  in  the  county  of  Middlesex, 
upon  the  oath  of  (here  insert  the  names  of  the  grand  jurors)  now 
here  sworn,  and  charged  to  inquire  for  our  said  lord  the  king  for  the 
body  of  the  said  county,  it  is  presented  as  foUoweth,  that  is  to  say," 
—  (then  follows  the  indictment  verbatim).^" 

§  659.  For  One  Session, — if  the  same  grand  jury  attends 
it  throughout,  one  caption  serves  in  the  record  for  all  the 
findings.  And  when  a  particular  case  is  transmitted  to  a 
higher  tribunal,  whether  before  or  after  trial,  the  caption 
for  it  is  prepared  from  this  general  one  of  the  record.^" 

II.     The  American  Practice. 

§  660.  1.  Diversities. — There  are,  with  us,  great  diversi- 
ties of  practice  relating  to  the  caption  and  commencement. 

2.  The  English  Practice, — ^in  some  of  our  States,  is  fol- 
lowed. 

3.  Extended  Commencement  for  Caption. — In  other  of 
the  States,  the  commencement  is  extended  to  embrace  mat- 
ter proper  for  the  caption;  and,  in  this  form,  it  is  itself 
termed  the  caption.^  ^ 

19.  2  Gude  Crown  Pr.  168.  The  tached  to  it,  and  returned  by  the 
author  observes:  "When  the  de-  grand  jury  as  a  part  of  their  pre- 
fendant  pleads  in  a  subsequent  sentment  in  each  particular  case; 
term,  the  caption  is  put  in  the  past  and  in  this  respect  a  caption,  as 
tense."  used  in  this  Commonwealth,  differs 

20.  Rex  V.  Marsh,  6  A.  &  B.  236,  essentially  from  that  of  other 
249.  tribunals,    where    the    separate    in- 

21.  C.  V.  Stone,  3  Gray,  453;  C.  dictments  are  returned  without  any 
V.  Edwards,  4  Gray,  1,  5,  6,  where  caption,  and  the  caption  is  added 
Dewey,  J.,  said:  "In  our  practice,  by  the  clerk  of  the  court,  as  a 
every  indictment  has  a  caption  at-  general  caption,  embracing  all  the 
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4.  Uncertain  and  Unsettled — ^is  the  practice  in  other 
States. 

§  661.  Is  Record,  not  Indictment — Amendments. — It  re- 
sults from  the  foregoing  explanations  that  though  the  cap- 
tion is  a  part  of  the  record,  it  is  not  of  the  indictment,  and 
it  may  be  amended  to  the  same  extent  as  the  record  in  any 
other  place.  2^    And — 

§  662.  It  is  the  Same — ^with  the  commencement.  Both  in 
England  and  this  country,  it  is  not  a  part  of  the  indictment, 
but  is  a  preliminary  statement,  liable  to  be  corrected  like  an 
indorsement  by  the  clerk  of  the  court,  or  a  docket  entry,  be- 
fore it  becomes  of  record,  or  afterward  in  the  same  manner 
as  any  other  part  of  the  record.  Such  is  pretty  plainly  the 
true  view,  though  the  authorities  on  the  question  are  not 
entirely  uniform  and  distinct.^^ 


indictments  found  at  the  term;" 
C.  V.  Colton,  11  Gray,  1;  S.  v. 
Nixon,  18  Vt.  70,  46  Am.  D.  135; 
S.  V.  Sutton,  1  Murph.  281;  S.  v. 
Long,  1  Humph.  386,  388;  Mitchell 
V.  S.,  8  Yerg.  514;  McClure  v.  S., 
1  Yerg.  206,  216;  S.  v.  JefEreys, 
Conference,  364;  S.  v.  Wasden,  N. 
C.  Term  R.  163;  S.  v.  Haddock,  2 
Hawks,  461;  S.  v.  Conley,  39  Me. 
78.  Still,  it  is  believed  that  in 
States  where  the  extended  com- 
mencement constitutes  both  com- 
mencement and  caption,  the  courts 
would — at  least,  should — hold  the 
English  forms  to  be  adequate.  And 
compare,  with  the  above.  C.  v. 
Stone,  3  Gray,  453;  Jeffries  v.  C,  12 
Allen,  145;  C.  v.  Glover,  111  Mass. 
395,  396;  C.  v.  Smith,  108  Mass. 
486;  Caption  may  be  omitted.  S. 
V.  Smiith,  148  Iowa,  640,  127  N.  W. 
988. 

22.  1  Chit.  Crim.  Law,  335,  4  lb. 
196,  197;  Faulkner's  Case,  1  Saund. 
249;  Rex  v.  Brandon,  Comb.  70; 
S.  V.  Creight,  1  Brev.  169,  2  Am.  D. 
656;    S.  v.  Brickell,  1  Hawks,  354; 


Reeves  v.  S.,  20  Ala.  33;  Noles  v. 
S.,  24  Ala.  672,  694;  S.  v.  Hopkins, 
7  Blackf.  494;  Allen  v.  S.,  5  Wis. 
329;  S.  V.  Paine,  1  Ind.  163;  Smith, 
Ind.  73;  Rex  v.  Davis,  1  Car.  &  P. 
470;  S.  v.  Gary,  36  N.  H.  359; 
Farnum  v.  TJ.  S.,  1  Colo.  309;  S.  v. 
Emmett,  23  Wis.  632;  English  v. 
S.,  4  Tex.  125;  S.  v.  McCarty,  2 
Chand.  199,  54  Am.  D.  150;  U.  S. 
V.  Thompson,  6  McLean,  56;  Brown 
V.  C,  78  Pa.  122;  XJ.  S.  v.  Borne- 
mann,  35  Fed.  Rep.  824;  S.  v.  Use- 
ful Manufacturers  Soc.  13  Vroom, 
504;  Banks  v.  S.,  7  Tex.  Ap.  591; 
Territory  v.  McFarlane,  1  Mart.  La. 
221.  As  to  amendments,  see  post, 
§  705  et  seq.  Haas  v.  Henkel,  166 
F.  621. 

23.  1.  In  England, — we  flind  in 
the  text-books  forms  wherein  the 
commencement  is  omitted  from  the 
record,  or  merged  in  the  caption 
proper.  For  example,  see  3  Burn's 
Justice  (28th  Ed.)  by  Chitty,  p.  413, 
tit.  Indictment.  And  see  Archb. 
Crim.  PI.   &  Ev.    (13th  Lond.  Ed.) 
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§663.     Contents  of  Caption: — 

Inferior  Jurisdiction. — If  the  court  wherein  the  indict- 
ment is  found  is  of  inferior  or  limited  jurisdiction,  as  in 
most  of  the  English  cases,  the  jurisdictional  facts  must  ap- 
pear in  the  caption.^*    But. — 

§  664.  Superior. — Where  the  indictment  is  found  in  a 
superior  court  of  general  jurisdiction,  its  authority  is  pre- 
sumed, and  the  caption  need  not  contain  such  jurisdictional 
matter.25    Still,— 


30.  It  lias  been  explained  that  such 
used  to  be  a  common  style;  "but," 
adds  Starkle,  "the  more  correct 
form  seems  to  be  this,  'It  is  pre- 
sented in  manner  and  form  follow- 
ing, that  is  to  say,  Lancashire,  to 
wit,  the  jurors  for  our  lord  the 
king,'  &c.,  and  then  copy  the  whole 
of  the  indictment  verbatim."  1 
Stark.  Grim.  PI.  (2d  Ed.)  238.  And 
Chitty  speaks  of  this  as  "the  pref- 
erable form."  1  Chit.  Crim.  Law, 
334.  Consult  also  Dears.  Crim. 
Process,  38;  Rex  v.  Marsh,  6  A.  & 
E.  236;  Broome  v.  Reg.,  12  Q.  B. 
834.  The  result  is  that  strictly,  by 
the  English  law,  the  commence- 
ment is  not  a  part  of  the  indict- 
ment. Yet  it  is  sometimes  treated 
as  a  part  of  the  caption. 

2.  How  with  us.  In  some  Indiana 
cases,  the  introduction  seems  to 
be  looked  upon  as  of  the  indict- 
ment, not  to  be  omitted  or  blended 
with  the  caption.  S.  v.  Hopkins,  7 
Blackf.  494;  S.  v.  Paine,  1  Ind. 
■  163,  Smith,  Ind.  73.  Quite  other- 
wise, in  South  Carolina,  the  caption 
appears  to  include  the  commence- 
ment. It  "ends,"  said  Trezevant, 
J.,  "with  the  words  'upon  their 
oaths  present.'  "  And  so  it  is  said 
to  have  been  formally  resolved.  S. 
V.  Crelght,  1  Brev.  169,  171,  172,  2 


Am.  D.  656.  See  also  S.  v.  Wil- 
liams, 2  McCord,  301.  Tending 
more  or  less  toward  this  South 
Carolina  doctrine  are  S.  v.  Brady, 
14  Vt.  353;  S.  V.  Wasden,  N.  C. 
Term  R.  163;  C.  v.  Gee,  6  Cush. 
174;  Mitchell  v.  S.,  8  Yerg.  514;  XJ. 
S.  V.  Thompson,  6  McLean,  56;  S. 
V.  Conley,  39  Me.  78;  English  v.  S., 
4  Tex.  125;  S.  v.  Thibeau,  30  Vt. 
100;  S.  v.  Freeman,  21  Mo.  481; 
Allen  V.  S.,  5  Wis.  329;  Barnes  v. 
S.,  5  Yerg.  186;  Kirk  v.  S.,  6  Mo. 
469;  Potsdamer  v.  S.,  17  Fla.  895. 
And  see  S.  y.  Gilbert,  13  Vt.  647; 
C.  V.  Stone,  3  Gray,  453,  454,  455; 
S.  V.  Emmons,  55  Or.  352,  106  P. 
451. 

24.  Ante,  §  236  (2) ;  Scrogglns 
V.  S.,  55  Ga.  380;  Bell  v.  P.,  1  Scam. 
397;  Cobb  v.  S.,  27  Ind.  133;  Smith 
v.  S.,  19  Ind.  197;  S.  v.  Gachen- 
heimer,  30  Ind.  63;  Ohio,  &c.  Rid. 
V.  Schultz,  31  Ind.  150;  S.  v.  Ely,  43 
Ala.  568;  Peacock  v.  Bell,  1  Saund. 
(Wms.  Ed.)  74;  Whitehead  v. 
Brown,  T.  Raym.  75,  1  Stark.  Crim. 
PI.  (2d  Ed.)  234;  Williams  v.  S. 
171  Ala.  56,  54  So.  535. 

23.  Ante,  §§  236  (2),  658;  S.  v. 
Wesden,  N.  C.  Term  R.  163;  S.  v. 
Haddock,  2  Hawks,  461;  Fitzgerald 
v.  S.,  4  Wis.  395;  S.  v.  McCarty,  2 
Chand.   199,   54   Am.   D.   150.     And 
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§  665.  1.  Misapprehensions. — These  distinctions,  fa- 
miliar to  the  courts  as  general  doctrine,  have  not  always 
been  in  the  minds  of  the  judges  when  considering  the  cap- 
tion.   Hence, — 

2.  Confusions  and  Uncertainties, — with  unsatisfactory 
decisions,  are  on  this  subject  the  common  condition  in  our 
tribunals.  Indeed,  the  whole  question  as  to  what  the  cap- 
tion should  contain  appears,  when  approached  through  the 
American  books,  draped  in  mist  and  girded  about  with 
darkness.  A  consultation  of  the  cases  referred  to  in  the 
note  will  be  helpful ;  but  in  many  of  them  the  reports  do  not 
explain  what  sort  of  court  it  was  in  which  the  indictment 
was  found,  or  whether  the  caption  was  the  English  one  or 
the  commencement.^'' 


see  S.  v.  Marion,  15  La.  Ann.  495; 
S.  V.  Gray,  36  N.  H.  359;  S.  v.  Went- 
worth,  37  N.  H.  196. 

26.  Alabama.  "The  caption  of 
an  indictment  is  that  entry  of 
record,  showing  when  and  where 
the  court  is  held,  who  presided  as 
judge,  the  venire,  and  who  were 
summoned  and  sworn  as  grand 
jurors;  and  this  caption  is  applica- 
ble to, -or  is  a  part  of,  every  indict- 
ment, and  need  be  again  repeated 
in  any  part  of  the  indictment."  Dar- 
gan,  C.  J.,  In  Reeves  v.  S.,  20  Ala. 
33,  36.  The  caption,  as  a  part  of 
the  record,  may  aid  the  indictment. 
Noles  V.  S.,  24  Ala.  672,  694.  Mat- 
ter properly  of  caption,  if  inserted 
in  the  body  of  the  indictment,  may 
be  rejected  as  surplusage.  Rose 
V.  S.,  Minor,  28.  Where  the 
names  of  the  State  and  county  ap- 
pear in  the  margin,  it  suffices  to 
say  "the  grand  jurors  for  the  said 
State,  sworn  and  charged  to  in- 
quire for  the  said  county."  Law- 
son  V.  S.,  20  Ala.  65.  56  Am.  D.  182. 
After  the  ordinary  commencement. 
It  need  not  be  also  averred  that 


the  grand  jurors  were  selected,  im- 
paiielled,  sworn,  and  charged  to  in- 
quire for  the  body  of  the  county. 
Morgan  v.  S.,  19  Ala.  556.  The 
venire  and  the  names  of  the  grand 
jurors  need  appear  only  in  the  cap- 
tion. S.  V.  Murphy,  9  Port.  487. 
And  see  Harrington  v.  S.,  36  Ala. 
236;  Perkins  v.  S'.,  50  Ala.  154;  Har- 
rison v.  S.,  55  Ala.  239;  Bonner  v. 
S.,  55  Ala.  242.  See,  also,  Gater  v. 
S.,  141  Ala.  10,  37  So.  692. 

Arkansas.  Close  adherence  to  the 
old  English  forms — for  example, 
that  the  grand  jurors  are  good  and 
lawful  men — is  not  required.  Cor- 
nelius V.  S.,  7  Bng.  782.  County 
need  not  be  stated  in  caption.  Kil- 
gore  V.  S.,  73  Ark.  280,  83  S.  W. 
928. 

Georgia.  Giving  only  the  initials 
for  the  Christian  names  of  some 
of  the  grand  jurors  will  not  require 
an  arrest  of  judgment.  Hatcher  v. 
S.,  18  Ga.  460,  465.  See  post, 
§§  685.  698. 

Illinois.  One  caption  extends  to 
all  the  counts;  so  that  the  quash- 
ing of  a  part  does  not  render  the 
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§666.    Further  of  Contents. — The  English  caption,  we 
read,  must  ' '  show  that  the  indictment  was  found  by  twelve 


rest  ill.  Duncan  v.  P.,  1  Scam.  456. 
Caption  need  not  show  term  of 
court.  Nixon  v.  S.,  121  Ga.  144,  48 
S.  E.  966.  See  also  Bell  v.  P.,  1 
Scam.  397. 

Indiana.  Simply  to  say  in  the 
caption  that  it  is  presented  by  the 
grand  jury,  &c.,  is  not  enough; 
such  jury  must  appear  also  to  be  of 
the  proper  county.  Clark  v.  S.,  1 
Ind.  253;  Smith,  Ind.  161.  For  a 
form  showing  the  county,  see 
Lovell  V.  S.,  45  Ind.  550.  State  need 
not  be  alleged  it  seems.  Howell  v. 
S.,  4  Ind.  Ap.  483,  31  N.  B.  88. 
"Good  and  lawful  men"  sufficiently 
states  their  qualifications.  Jerry 
V.  S.,  1  Blackf.  395;  Beauchamp  v. 
S.,  6  Blackf.  299;  Weinzorpfin  v. 
S.,  7  Blackf.  186;  WiUey  v.  S.,  46 
Ind.  363;  Mathis  v.  S.,  94  Ind.  562. 
"Oaths,"  in  the  commencement,  for 
"oath,"  is  no  ground  of  error.  Jerry 
V.  S.,  supra.  The  record  of  the 
county  commissioners  must  show 
that  the  grand  jurors  were  selected 
conformably  to  the  statute,  or  the 
indictment  will  be  quashed.  S.  v. 
Conner,  5  Blackf.  325.  In  an  in- 
formation, it  is  sufficient  to  state 
the  title  of  the  court,  without  nam- 
ing the  county.  S.  v.  Mathis,  21 
Ind.  277. 

Iowa.  Caption  need  not  charge 
crime  if  body  does.  S.  v.  Smith, 
148  Iowa,  640,  127  N.  W.  988. 

Maine.  A  combined  caption  and 
commencement  ran:  "State  of 
Maine,  Cumberland,  ss.  At  the  Su- 
preme Judicial  Court  begun  and 
holden  at  Portland,  within  and  for 
the  county  of  Cumberland,  on  the 
first  Tuesday  of  March,  in  the  year 


of  our  Lord  one  thousand  eight 
hundred  and  fifty-four.  The  jurors 
for  said  State  upon  their  oaths  pre- 
fSent,  that,"  &c.  The  court  ob- 
served: "The  caption  is  con- 
formable to  general  if  not  universal 
practice  in  this  and  other  States," 
&c.  S.  V.  Conley,  39  Me.  78.  Date 
in  caption  not  conclusive.  S.  v. 
Peloquin,  106  Me.  358,    76  A.  888. 

Massachusetts.  After  stating  that 
the  indictment  was  found  at  a 
Court  of  Common  Pleas  for  the 
county  of  Hampshire,  it  is  suffi- 
cient to  add,  "the  jurors  for  said 
Comonwealth  on  their  oath  pres- 
ent." C.  V.  Edwards,  4  Gray,  1. 
See  C.  V.  James,  1  Pick.  375;  C.  v. 
Fisher,  7  Gray,  492.  The  indict- 
ment is  not  ill  though  purporting 
to  have  been  found  at  a  court  be- 
gun and  holden  "on  the  first  Mon- 
day of  January,"  when,  in  fact,  the 
grajid  jury  was  not  impanelled  till 
the  next  day.  C.  v.  Colton,  11  Gray, 
1.  And  see  C.  v.  Hamilton,  15 
Gray,  480;  C.  v.  Smith,  108  Mass. 
486;  C.  V.  Hines,  101  Mass.  33.  It 
suffices  to  say  that  the  "jurors," 
not  grand  jurors,  present,  &c.  C. 
V.  Edwards,  4  Gray,  1,  6.  Indeed, 
this  is  everywhere  the  true  form. 
Ante,  §  655;  post,  §  668.  As  to  un- 
filled blanks  in  the  caption,  see  C. 
V.  Hines,  101  Mass.  33.  A  defect  in 
the  name  of  the  court  may  be  sup- 
plied by  a  reference  to  the  record. 
C.  V.  Mullen,  13  Allen,  551.  See, 
also,  C.  V.  Hamilton,  15  Gray,  480. 

Minnesota.  That  an  indictment 
in  the  District  Court  is  entitled  of 
the  first  district,  instead  of  the 
second,  is  not  fatal;   for  the  num- 
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jurors  of  the  county,  city,  or  place  for  which  the  court  was 
holden.    The  precedent  cited  from  Hale  states  the  names  of 


ber  of  the  district  Is  no  part  of  the 
name  of  the  court.  S.  v.  Munch, 
22  Minn.  67.  Consult,  in  connec- 
tion with  this  case.  U.  S.  v.  Up- 
ham,  2  Mont.  170. 

Mississippi.  What  the  caption 
must  state.  Thomas  v.  S.,  5  How. 
Miss.  20.  "The  grand  jurors  of  the 
State  of  Mississippi,  impanelled 
and  sworn  In  and  for  the  county 
of  Warren,"  &c.,  sufficiently  shows 
that  the  jurors  were  of  Warren 
county.  Byrd  v.  S.,  1  How.  Miss. 
163.  It  must  appear  of  record  that 
the  grand  jurors  were  sworn;  a  re- 
cital of  the  fact  in  the  indictment 
does  not  cure  the  omission.  Abram 
V.  S.,  25  Miss.  589.  But  the  swear- 
ing of  the  witnesses  need  not  ap- 
pear of  record.  King  v.  S.,  5  How. 
Miss.  730.  Nor  the  place  where 
court  is  held.  Coleman  v.  S.  (Miss. 
1906),  40  So.  230. 

iVIissouri.  "State  of  Missouri, 
County  of  Hickory.  In  the  Hickory 
Circuit  Court,  September  Term, 
a.   d.,   1852.     The  grand  jurors  for 

the     State     of     ,     impanelled, 

charged,  and  sworn  to  inquire.,  &c. 
Above  all  were  the  words  "State  of 
Missouri."  The  indictment,  with 
this  blank  unfilled,  was  sustained. 
S.  V.  England,  19  Mo.  386.  The 
omission  of  "present,"  in  the  com- 
mencement, does  not  spoil  the  in- 
dictment. S.  V.  Freeman,  21  Mo. 
481.  A  caption  reciting  that  the 
grand  jurors  were  "impanelled, 
sworn,  and  charged,"  need  not  state 
when  and  where.  Vaughn  v.  S.,  4 
Misso.  530.  The  defendant  cannot 
object  that  the  caption  does  not 
state   in  what  court.     S.   v.   Craft, 


164  Mo.  631,  65  S.  W.  280.  Or  at 
what  term,  the  indictment  was 
found,  where  this  sufficiently  ap- 
pears in  the  record.  Kirk  v.  S.,  6 
Mo.  469.  Nor  to  a  misnomer  of 
the  crime  or  an  omission  to  give  it 
a  name.  S.  v.  Howard,  66  Minn. 
309;  68  N.  W.  1096;  34  L.  R.  A. 
178,  61  Am.  St.  73.  For  other  ques- 
tions, see  S.  V.  Cutter,  65  Mo.  503; 
S.  V.  Blakely,  83  Mo.  359,  that  the 
omission  of  the  name  of  the  State 
from  the  margin  does  not  vitiate. 
S.  V.  Brooks,  94  Mo.  121,  7  S.  W.  24'. 
New  Jersey.  "Oaths"  for  "oath" 
is  not  fatal  in  the  commencement. 
S.  V.  Morris,  &c.  Co.,  2  Zab.  537. 
Compare  S.  v.  Moore,  75  N.  J.  L. 
619,  68  A.  165.  A  caption  styled  the 
court  in  which  the  indictment  was 
found  "the  Court  of  Oyer  and  Ter- 
miner and  General  Jail  Delivery, 
holden  at  N.  B.,  in  and  for  the 
county  of  M.;"  and  the  award  of  the 
venire  styled  the  judges,  of  whom 
one  was  a  justice  of  the  Supreme 
Court  and  the  others  were  judges 
of  the  Court  of  Common  Pleas, 
"judges  of  the  Court  of  Oyer  and 
Terminer  and  General  Jail  De- 
livery;" both  styles  were  held  to 
be  correct,  being  the  same  as  in  the 
statutes  and  reports.  Berrlan  v. 
S.,  2  Zab.  9.  The  style  of  office  of 
the  judges  and  their  names  must 
be  given;  otherwise  their  compe- 
tency "to  hold  the  court"  and  "to 
take  the  Indictment"  will  not  ap- 
pear. S.  V.  Zule,  5  Halst.  348.  To 
say  in  words  that  the  grand  jury 
were  summoned  and  returned  is  not 
necessary.  S.  v.  Jones,  4  Halst,  357, 
17  Am.  D.  483;  S.  v.  Price,  6  Halst 
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the  jurors;  but  though  it  certainly  is  necessary  that  the 
names  of  the  jurors  should  be  returned  in  the  schedule,  yet 


203;  S.  V.  Kelly,  76  N.  J.  L.  576,  70 
A.  342.  Nor  need  their  qualifications 
be  particularized;  it  suffices  to  de- 
scribe them  as  "good  and  lawful 
men."  "At  a  Court  of  Oyer  and 
Terminer  and  General  Jail  De- 
livery, held,  &c.,  before  the  honor- 
able G.  H.  F.,  one  of  the  justices, 
&c.,  and  J.  G.,  &c.,  their  fellows,  it 
is  presented,"  sufficiently  indicates 
the  court.  S.  v.  Price,  supra.  It  is 
111  for  a  finding  to  purport  to  be  on 
the  affirmations  of  some  of  the 
grand  jurors,  unless  it  appears  that 
they  were  legally  entitled  to  serve 
on  their  mere  affirmation.  S.  v. 
Harris,  2  Halst.  361;  S.  v.  Fox,  4 
Halst.  244.  Yet  In  the  former  of 
these  two  cases  it  is  said:  "We 
are  not  disposed  to  favor  excep- 
tions of  this  kind,  which  have  noth- 
ing to  do  with  the  justice  of  the 
case;  and  were  the  question  now 
to  arise  for  the  first  time,  we  should 
hesitate  before  we  gave  it  our 
sanction.  But  the  cases  cited,  par- 
ticularly Sharp's  Case  (a  New 
Jersey  one),  have  settled  the  ques- 
tion; and  we  feel  ourselves  bound 
to  adhere  to  the  rule  established 
by  the  court  on  previous  occas- 
ions." P.  362.  (The  contrary  of 
this,  in  accordance  with  what  Is 
thus  deemed  just  in  principle.  Is 
adjudged  in  Massachusetts.  0.  v. 
Fisher,  7  Gray,  492.  And  see  post, 
§  666,  note).  Caption  need  not 
contain  name  of  person  indicted. 
S.  V.  Parks,  61  N.  J.  L.  438,  39  A. 
1023.  See  generally  as  to  grand 
jury.  S.  V.  Bartholomew,  69  N.  J. 
L.  160,  54  A.  231. 

New  Mexico.     The  caption  need 


not  state  the  name  of  the  judge. 
It  suffices  to  set  forth  the  time 
and  place  of  the  finding  with  cer- 
tainty to  a  common  intent,  the 
character  of  the  court,  and  the 
swearing  of  the  grand  jury. 
Tenorio  v.  Territory,  1  New  Mex. 
279.  See,  generally  Tex.  v.  Clay- 
pool,  11  N.  M.  568,  71  P.  463. 

New  York.  It  is  not  fatal  to 
designate  in  the  caption  one  of  the 
justices  of  the  peace  before  whom 
the  indictment  was  found,  as  "in 
and  for  the  county  of  — ■ — ,"  where- 
as justices  are  town  officers.  P.  v. 
Thurston,  2  Par.  Or.  49.  After 
judgment,  a  caption  omitting  the 
names  of  the  grand  jurors  but  de- 
scribing them  as  "good  and  lawful 
men"  suffices;  the  objection  should 
have  been  taken  by  demurrer  or 
by  motion  to  quash.  Dawson  v.  P., 
25  N.  Y.  399.  See  McGarry  v.  P., 
2  Lans.  227.  The  English  practice, 
distinguishing  the  caption  from  the 
commencement  is  followed.  It  is 
not  necessary  or  proper  to  give  the 
names  of  the  grand  jurors  in  the 
latter.  P.  v.  Bennett,  37  N.  Y.  117, 
93  Am.  D.  551.  See  also  Myers  v. 
P.,  4  Thomp.  &  C.  292. 

North  Carolina.  As  the  grand 
jurors  must  be  freeholders,  the 
words  "good  and  lawful  men,"  in  a 
caption,  mean  freeholders.  S.  v. 
Glasgow,  Conference,  38,  2  Am.  D. 
629.  "State  of  North  Carolina, 
Franklin  County,  March  sessions, 
1798,"  Is  a  sufficient  caption.  S.  v. 
Jeffreys,  Conference,  364.  See  1 
Taylor,  216.  It  must  state  the 
court,  where  there  are  two  courts 
having  the  jurisdiction  in  the  samp 
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in  making  up  the  record  in  the  King's  Bench  it  has  been 
the  constant  practice  in  the  crown  ofifiee  to  omit  the  names 


county.  S.  v.  Sutton,  1  Murph.  281. 
As  to  power  of  the  legislature  over 
forms  of  indictment.  S.  v.  Harris, 
145  N.  C.  456,  59  S.  E.  115.  See, 
further,  S.  v.  Sprinkle,  65  N.  C. 
463;    S.  V.  Seaborn,  4'  Dev.  305. 

Ohio.  It  is  not  necessary  to  state 
the  number  of  the  grand  jury. 
Young  V.  S.,  6  Ohio,  435.  An  in- 
dictment purporting  to  be  by  "the 
grand  jurors  of  the  State  of  Ohio, 
inquiring  of  crimes  and  offenses 
within  and  for  the  county  of  Mon- 
roe," sufllciently  shows  the  finding 
to  be  by  the  Monroe  grand  jury. 
Mackey  v.  S.,  3  Ohio  St.  362.  . 

Oklahoma.  Date  of  impanelling 
grand  jury  may  be  omitted  from 
caption.  Fooshee  v.  S.,  3  Okla.  Or. 
666,  108  P.  554. 

Oregon.  Mistake  in  naming 
crime  in  caption  is  not  fatal.  S.  v. 
Emmons    (Oreg.  1910),  106  P.  451. 

South  Carolina.  The  caption 
must  set  forth  the  court,  the  jurors, 
and  the  time  and  place  of  the  find- 
ing. S.  V.  Williams,  2  McCord,  301. 
But  not  necessarily  the  names  of 
the  jurors.  S.  v.  Cook,  Riley,  234. 
S.  V.  Bethune,  86  S.  C.  143,  67  S.  E. 
466.  Nor  need  it  describe  them  as 
"good  and  lawful  men."  S.  v. 
Yancey,  1  Tread.  237,  238,  239. 
See,  also,  S.  v.  Brisbane,  2  Bay,  451. 

Tennessee.  To  say  the  grand 
jurors  were  "balloted  for  elected, 
tried,  and  sworn,"  sufficiently  • 
states  that  they  were  qualified. 
Turner  v.  S.,  9  Humph.  119.  "Cir- 
cuit Court,  November  Term,  1829," 
in  figures,  is  adequate  if  the  record 
otherwise  shows  the  finding  of  an 
indictment   at   that   term.      Barnes 


V.  S.,  5  Yerg.  186.  The  body  of  an 
indictment  need  not  state  the  court. 
If  it  appears  in  the  caption.  Dean 
V.  S.,  Mart.  &  Yerg.  127.  So  the 
indictment  need  not  profess  to  have 
been  found  on  the  oath  of  the 
grand  jury.  If  this  appears  in  the 
caption.  McBain  v.  S.,  3  Heisk.  20. 
The  caption  should  show  the 
county.  S.  v.  Fields,  Peck,  140;  S. 
V.  Hunter,  Peck,  166.  The  grand 
jurors  may  be  described  in  it  as 
"good  and  lawful  men,"  not  saying 
they  are  freeholders.  Bonds  v.  S., 
Mart.  &  Yerg.  142,  17  Am.  D.  795; 
Cornwell  v.  S.,  Mart.  &  Yerg.  147. 
It  should  state  the  day  and  year, 
and  show  the  finding  to  have  been 
on  the  oath  of  jurors  of  the  county 
wherein  the  crime  was  committed. 
Tipton  V.  S.,  Peck,  308.  As  to 
which,  see  also  S.  v.  Long,  1 
Humph,.  386.'  See  furhter,  as  to  the 
caption,  Williams  v.  S.,  3  Heisk. 
376.  It  is  not  fatal  to  state  the 
wrong  term  of  the  court,  where  the 
record  shows  the  time.  Pirby  v. 
S.,  3  Bax.  358. 

Texas.  The  county  must  appear 
by  direct  averment.  S.  v.  Hilton, 
41  Tex.  565.  The  Indictment  need 
not  show  by  what  grand  jury  it 
was  found,  if  the  fact  sufficiently 
appears  In  the  records.  Williams 
v.  S.,  30  Tex.  404.  A  caption  "is 
not  essential  under  our  law,"  yet  if 
inserted  it  will  not  invalidate  the 
indictment.  Winn  v.  S.,  5  Tex.  Ap. 
621,  624.  And  see  Coker  v.  S.,  7 
Tex.  Ap.  83;  Johnson  v.  S.,  31  Tex. 
Cr.  464,  20  S.  W.  980. 

Vermont.  A  motion  in  arrest 
will    reach    only    the    indictment. 
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of  the  jurors  in  the  caption.  And  it  has  been  solemnly  de- 
cided that  it  is  unnecessary  to  insert  their  names  in  the  cap- 
tion,^'' though  this  was  formerly  doubted;  but  the  caption 
must  show  that  the  offence  was  presented- by  twelve  jurors. 
It  should  appear  that  they  were  sworn  and  charged;  but. 
the  omission  of  the  latter  will  not  be  fatal.^*  It  has  been 
holden  necessary  to  allege  that  they  were  then  and  there 
sworn  and  charged,  and  for  what  county  or  division.  And 
it  must  appear  that  they  acted  under  the  obligation  of  an 
oath ;  and,  therefore,  the  caption  should  not  only  allege  that 
they  were  sworn,  but  also  that  they  made  their  presentment 
upon  oath;  but  it  has  been  holden  in  some  instances  that 
the  words  'present  upon  their  oath'  supply  the  place  of  the 
words  'sworn  and  charged;'  and  probably  this  would  now 
be  holden  sufficient  in  all  cases.  It  is  unnecessary  to  de- 
scribe them  as  probi  et  legales  homines,  for  this  is  a  neees- 


not  defects  in  the  caption.  S.  v. 
Thibeau,  30  Vt.  100,  104,  referring 
to  S.  V.  Nixon,  18  Vt.  70,  46  Am.  D. 
135,  and  S.  v.  Gilbert,  13  Vt.  647. 
"The  grand  jurors  for  the  people 
of  the  State  of  Vermont  upon  their 
oath  present,"  &c.,  is  a  sufficient 
commencement.  S.  v.  Nixon,  supra. 
An  averment  may  be  that  the  term 
of  court  was  holden  by  and  before 
the  chief  judge,  without  mention- 
ing any  assistant  judge.  If  a  judge 
is  named,  it  should  appear  that  at 
least  a  quorum  held  the  term.  S. 
V.  Freeman,  15  Vt.  723. 

Virginia.  A  caption  which  sets 
forth  the  county,  without  the  title 
of  the  court,  is  adequate.  Taylor  v. 
C.  2  Va.  Cas.  94;  Burgess  v.  C.  2 
Va.  Cas.  483.  The  date  of  the 
finding  of  a  indictment  need  not 
appear  on  its  face.  Burgess  v.  C, 
Bupra;  Haught  v.  C,  2  Va.  Cas.  3. 

Wisconsin.  "The  grand  jurors 
of  the  State  of  Wisconsin,  to  wit, 
twelve  wood  and  lawful  men,"  is 
ill;    because,   by   statute,    a  grand 


jury  must  consist  of  not  less  than 
sixteen.  Fitzgerald  v.  S.,  4  Wis. 
395,  397.  So  a  caption  must  not 
give  incorrectly  the  name  of  the 
court.  Mau-zau-mau-ne-kah  v.  tJ. 
S.,  1  Pin.  124,  39  Am.  D.  279.  If  the 
court  is  of  general  jurisdiction,  the 
qualifications  of  the  grand  jurors 
and  the  jurisdictional  facts  need 
not  be  stated  in  the  caption.  S.  v. 
McCarty,  2  Chand.  199,  54  Am.  D. 
150.  Where  the  words  were,  the 
jurors,  being  "duly  summoned, 
sworn,"  etc.,  "Do  present,"  etc., 
omitting  "upon  their  oath,"  the 
presentment  on  oath  adequately 
appeared.  Bryan  v.  S.,  17  Wis. 
145.  See  also  S.  v.  Delue,  1  Chand. 
166;   Fizell  v.  S.,  25  Wis.  364. 

27.  Such  also  is  the  general 
American  doctrine.  S.  v.  Cook, 
Riley,  234;  McGarry  v.  P., '2  Lans. 
227;  S.  v.  Coleman,  27  La.  Ann. 
691. 

28.  And  see  Reg.  v.  Watton,  6 
Mod.  95;  Hart  v.  S.  (Tex.  Cr.  Ap. 
1898),  44  S.  W.  1105. 


"^§  667,  668        Caption  akd  Commencement. 


523 


sary  intendment  of  law."^^  How,  on  these  questions,  the 
practice,  is  in  our  several  States  will  appear  in  the  fore- 
going notes.    But — 

§  667.  Entire  Record. — From  the  foregoing  expositions 
-and  numerous  cases  it  results  that,  in  considering  whether 
or  not  an  indictment  is  sufficiently  found,  the  whole  record, 
whereof  the  caption  and  commencement  are  parts,  must  be 
"taken  into  view;  and  the  deficiencies  in  one  part  may  be 
supplied  by  what  appears  in  another.  Hence,  as  well  as  be- 
■cause  our  courts  are  diversely  constituted,  and  the  written 
laws  of  our  States  differ,  there  can  be  no  absolute  standard 
as  to  what  with  us  the  caption  alone,  or  the  commencement 
alone,  shall  contain.^"   Still, — 

§  668.     Contents  of  Commencement. — 

1.  Form. — The  neat  and  usual  form,  where  due  other 
matter  is  stated  in  the  caption  or  other  part  of  the  record, 
is — 


.29.  1  Stark.  CHm.  PI.  (2d  Ed.) 
236,  237.  See  also  Reg.  v.  Butter- 
field,  2  Moody  &  R.,  522;  Rex  v. 
Vaws,  1  Mod.  24;  Rex  v.  Waite,  4 
Mod.  248;  Rex  v.  Roysted,  1  Keny, 
^55;  Aylett  v.  Rex,  3  Bro.  P.  C. 
529,  6  A.  &  B.  247,  note;  Rex  v. 
Fearnley,  1  Leach,  425,  1  T.  R.  316; 
Rex  V.  Davis,  1  Car.  &  P.  470; 
Dakin's  Case,  2  Saund,  290b; 
Rex  V.  Marsh,  6  A.  &  E.  236,  note, 
1  Nev.  &  P.  187.  Stating  in  the 
-caption  that  the  court  was  held  on 
an  impossible  day  is  fatal.  Rex  v. 
Fearnley,  1  T.  R.  316. 

Mode  of  administering  Oath.  If 
■one  of  the  grand  jurors  Is  a  Quaker, 
the  commencement  shold  be,  "The 
Jurors  for  our  lady  the  queen,  upon 
their  oath  and  affirmation,  pre- 
sent," etc.  Anonymous,  9  Car.  & 
P.  78.  And  it  need  not  mention  the 
reason  why  some  of  the  Jurors  af- 
-flrm   instead   of  being   sworn.     C. 


V.  Fisher,  7  Gray,  492.  See  Rex  v. 
Dann,  1  Moody,  424;  and,  as  to 
New  Jersey,  the  preceding  note.  A 
caption  ran:  "Upon  the  oaths  of 
twelve  jurors,  good  etc.,"  then  and 
there  sworn  and  charged  to  "in- 
quire for  our  said  lady  the  queen, 
etc.,  it  was  presented  in  manner 
and  form  following;  that  is  to  say." 
Then  the  commencement.  "Middle- 
sex. The  jurors  of  our  lady  the 
queen,  upon  their  oath,  present," 
etc.  And  the  whole  was  adjudged 
sufficiently  to  show  that  the  pre- 
sentment was  by  jurors  for  the 
queen.  Broome  v.  Reg.,  12  Q.  B.  834. 
30.  Perkins  v.  S.,  50  Ala.  154; 
S.  V.  Pearce,  14  Pla.  153;  S.  v. 
Coleman,  27  La.  Ann.  691;  Millar 
V.  S.,  2  Kan.  174;  C.  v.  Mullen,  13 
Allen,  551;  C.  v.  Hamilton,  15  Gray, 
480;  Williams  v.  S.,  30  Tex.  404; 
McBean  v.  S.,  3  Helsk.  20. 
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"The  Jurors  of  the  State  of (or  of  the  Comonwealth  of , 

or  of  the  People  of  the  State  of ,  or    of    the    United    States    of 

America)   on  their  oath   (or  oath  and    afllrmatlon  «^)    present,    that, 
&c." '" 

2.  "County"  or  "District." — Sometimes  this  form  is  en- 
larged by  the  words  "in  and  for  the  body  of  the  county 

of ,"  ^*  or  "in  and  for  the  district  of ,"  **  or  "in 

and  for  the  circuit  and  district  of ;"  *^  but  the  county, 

circuit,  or  district  appears  as  of  course  elsewhere  in  the 
record,  rendering  the  insertion  of  this  matter  here  unneces- 
sary. 

3.  "Oath" — ^is  the  proper  word;  yet  the  plural  "oaths" 
does  not  render  the  commencement  ill.^* 

4.  ' '  Jurors ' ' — is  usual  and  sufficient ;  yet ' '  grand  jurors '  *' 
is  not  legally  objectionable.®'^ 

5.  Name  and  Authority  of  State. — ^Where  the  Constitu- 
tion requires  the  prosecution  to  be  "in  the  name  and  by  the. 
authority  of  the  State,"  ^®  this  matter  is  often,  and  always- 
appropriately,  put  in  the  commencement.^^ 

31.  Ante,  §  666,  note;   U.  S.  v.         36.    Jerry  v.   S.,   1   Blackf.   395; 
Wilson,  1  Bald.  78;  C.  v.  Fisher,  7  S.  v.  Morris,  etc.  Co.,  2  Zab.  537. 
Gray,  492.  37.    U.  S.  v.  "Williams,  1  Clif.  5; 

32.  Ante,  §  655;  Dir.  &  F.,  §  58;  C.  v.  Edwards,  4  Gray,  1;  S.  v.. 
Holloway  v.  Reg.,  2  Den.  C.  C.  287;  Pearce,  14  Fla.  153. 

Broome  v.    Reg.,  12  Q.  B.  834;    C.  38.    Ante,  §  652  (1). 

V.   Glover,   111   Mass.   395;    Jeffries  39.    Wrocklege  v.  S.,  1  Iowa,  167; 

V.  C,  12  Allen,  145;   S.  v.  Bartlett,  Baurose  v.   S.,  1  Iowa,   374;    S.   v. 

55  Me.  200;  C.  v.  Edwards,  4  Gray,  Reid,  20  Iowa,  413,  417;   Fairlee  v. 

1,  6.  P-,  11  111-  1;    C.  V.   Stephenson,  3 

33.  P.  V.  Bennett,  37  N,  Y.  117,  Met.  Ky.  226;  Long  v.  S.,  12  Ga. 
93  Am.  D.  551.  293;    Mains  v.   S.,   42   Ind.   327,   13 

34.  tr.  S.  V.  Wilson,  supra.  Dona-  Am.  R.  364;  Lovell  v.  S.,  45  Ind. 
hue  V.  S.,  165  Ind.  148,  74  N.  E.  550.  It  may  be  dispensed  with.. 
996;  Keith  v.  Ter.,  8  Okla.  307,"  57  Caples  v.  S.,  3  Okla.  Cr.  Ap.  72,. 
P.  834.  104  P.  493;  Arie  v.  S.,  23  Okla.  166,. 

35.  U.  S.  V.  Paul,  6  Pet.  141.  100  Fac.  23. 


CHAPTER  XLIV. 

THE  NAME  AND  ADDITION  OF  THE  DEFENDANT  AND  THIRD 

PERSONS. 

§§  669.670.    Introduction. 

671-  675a.  Addition  and  whether  required. 
676-682.    Naming  Defendants  and  Third  Persons. 
683-  689b.  Further  of  the  Name  in  Pleading. 

See — for  forms  of  alleging  the  name,  Dir.  &  F.,  §§  74-79. 

§  669.  What  for  this  Chapter. — There  is  on  the  subject 
much  old  law  now  nearly  obsolete.  We  shall  take  of  it  such 
notice  as  will  properly  introduce  us  to  the  modem  doctrines, 
which  will  chiefly  occupy  us  in  the  present  chapter. 

§  670.  How  divided,— We  shall  consider,  I.  The  Addi- 
tion and  whether  required ;  II.  The  Naming  of  Defendants 
and  Third  Persons ;  III.  Further  of  the  Name  in  Pleading. 

I.     The  Addition  and  Whether  Required. 

§671.  Under  the  Early  Common  Law, — "it  seems"  to 
have  been  sufficient  to  describe  the  defendant  by  his  Chris- 
tian and  surname,  unless  he  was  of  the  degree  of  a  knight  or 
some  higher  dignity,  in  which  case  the  name  of  the  dig- 
nity*^ was  required  to  the  name  of  baptism  and  surname,*^ 
or,  in  case  of  nobility,  to  supply  the  place  of  the  surname, ' ' 
— exceptions  which  do  not  concern  us.  "If  he  were  in- 
dicted in  respect  of  his  office,*^  an  addition  of  his  office  was 
necessary."    Upon  this, — 

§  672.  The  Statute  of  Additions— was  passed  in  1413.  " 
It  is:    "In  every  original  writ  of  action  personals,  appeals, 


40. 

1   Stark.   Grim.  PI.    (2d  Ed.) 

42. 

2    Inst.    665,    666. 

45. 

43. 

Com.  Dig.  Ind.  G.  1. 

41. 

11  H.  4,  40;    Com.  Dig.  Ind. 

44. 

1  Hen  5,  c.  5. 

G.  1; 

2  Inst.  665,  666;   10  E.  4,  16; 

11  H. 

6,  11. 
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and  indictments,  and  in  which  the  exigent  shall  be  awarded, 
in  the  names  of  the  defendants  .  .  .  additions  shall  be 
made  of  their  estate  or  degree  or  mystery,  and  of  the  towns 
or  hamlets  or  places  and  counties  of  which  they  were  or  be, 
or  in  which  they  be  or  were  conversant;  and  if  by  process 
upon  the  said  original  writs,  appeals,  or  indictments,  in 
which  the  said  additions  be  omitted,  any  utlagaries  be  pro- 
nounced, that  they  be  void,  frustrate,  and  holden  for  none ; 
and  that  before  the  utlagaries  pronounced,  the  said  writs 
and  indictments  shall  be  abated  by  the  exception  of  the 
party,  where,  in  the  same,  the  said  additions  be  omitted. 
Provided,"  etc., — the  proviso  having  no  application  to  our 
country. 

§673.  1.  Limited  Application— (Exigent— Outlawry). 
— The  reader  perceives  that  this  statute  is  applicable  only 
in  cases  where  "the  exigent  shall  be  awarded."  This  was 
the  first  process  in  outlawry,  to  be  issued  when  the  defend- 
ant was  not  found,  or  did  not  give  himself  up;  and  upon  it 
followed  certain  forfeitures,  as  well  as  outlawry.*®  There- 
fore the  addition  was  held  to  be  unnecessary  where  "the 
process  of  outlawry  lieth  not  against"  the  defendant.*^ 
But— 

2.  With  us, — we  have  seen,*'^  outlawry  and  these  forfeit- 
ures are  unknown.  So  that  though  this  statute  is  of  a  date 
early  enough, to  be  common  law  here,  there  is  no  scope  for 
its  application.*®    Still — 

§  674.  Further  as  to  which. — This  view,  so  conclusive  of 
the  question  in  principle,  has  sometimes  escaped  the 
thought  of  our  judges.  Therefore  there  are  States  in  which 
this  Statute  of  Additions  has  not  only  been  accepted  as 
common  law,  but  applied  to  eases  excluded  both  by  its  terms 
and  the  English  expositions.  Moreover,  in  two  or  three  of 
the  States,  outlawry  has  been  known.*^     And  there  may 

45.  Jacob  Law  Diet.  tit.  Exi-  48.  S.  v.  McDowell,  6  Blackf,  49. 
gent.  49-    New  Grim.  Law,  I,  §  967  (2), 

46.  Dacre's  Case,  Cro.  Bliz.  148.      note. 

47.  New    Crim   Law,    I,    §§    967- 
970. 
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have  been  colonial  statutes  requiring  the  addition.  Ap- 
parently the  English  statute  has  been  accepted  as  common 
law,  or  there  has  been  some  like  colonial  or  State  one,  in 
Maryland,^*"  Pennsylvania,"  New  Hampshire,^^  Virginia,®^ 
North  Carolina,"  Alabama,^^  and  Georgia.^*  It  has  been  re- 
jected in  Indiana."  In  1796  a  statute  of  additions  was 
enacted  in  Kentucky.^®  But  subsequent  legislation  has  in 
most  of  our  States  rendered  the  addition  unnecessary  if 
ever  it  was  required. 

§  675.  Later  in  England. — In  1826,  a  wrong  addition  or 
the  want  of  one  was  by  7  Geo.  4,  c.  64,  §  19,  made  amendable, 
so  that  practically  it  became  unimportant.  And  in  1851, 
any  "want  of  or  imperfection  in  the  addition"  was  by  14 
&  15  Vict.  c.  100,  §  24,  declared  to  be  immaterial.^'' 

§  675a.  Form  of  Addition — How  Object.— Where  the  ad- 
dition is  used,  the  place  and  county  should  both  be  inserted. 
Then  should  follow  the  "estate  or  dignity;"  as,  esquire, 
gentleman,  yeoman,  or  the  like;  or,  at  the  election  of  the 
pleader,  the  "mystery"  or  business.  If  there  is  an  aUas 
dictus,^^  the  addition  should  precede  it.*^  It  is  not  good  to 
give  an  unlawful  occupation;  for  example,  maintainer,  ex- 
tortioner, or  vagabond.    Advantage  can  be  taken  of  a  want 

50.  Kilty  Rep.  Stats.  226,  where  52.    S.  v.  Moore,  14  N.  H.  451. 
the  case  of  S.  v.  Hughes  is  stated;  53.     C.  v.  Clark,  2  Va.  Cas.  401; 
Hughes   was   indicted,   without  an  Com.  v.  Sims,  2  Va.  Cas.  374'. 
addition,  for  assault;   and  his  plea  54.     S.  v.  Newmans,  2  Car.  Law 
in  ahatement  for  this   defect  wais  Reps,  4  N.  Car.  171,  74. 
sustained.     Says    Kilty:    "A   refer-  .    ,   55.     Morgan  v.  S.,  19  Ala.  556. 
ence  was  made  hy  one  of  the  judges  56.    Studstill  v.  S.,  7  Ga.  2.    As 
to  several    acts     of    assembly,  in  to  Maine,  see  S.  v.  Bishop,  15  Me. 
which  the  process  of  outlawry  was  122;   S.  v.  Nelson,  29'  Me.  329. 
mentioned."  I  presume  this  is  the  57.     S.    v.   McDowell,    6    Blackf. 
case  reported  as   S.  v.  Hughes,   2  49;    and   in   District  of   Columbia, 
Har.  &  McH.  479,     though  the  lat-  Lanckton  v.  U.  S.,  18  A.  D.  C.  348. 
ter  report  is  less  satisfactory  than  58.     C.    v.    Rucker,    14    B.    Monr. 
Kilty's.                                  "  228. 

51.  Report  of  Judges,  3  Binn.  59.  See  Greaves  Lord  Camp- 
599,   615;    C.  v.  Jackson,  1   Grant,  hell's  Acts,  1  et  seq. 

(Pa.),  262;   C.  v.  France,  2  Brews.  60.     Post,   §   681. 

568.  61.    Leeks   Case,   Cro.  Eliz.   249. 


528  New  Crimikal  Peocbdueb.  §§  676, 677 

of  addition,  or  an  error  therein,  only  by  plea  in  abatement 
or  motion  to  quash.^^ 

II.    The  Naming  of  Defendants  and  Third  Persons. 

§676.  1.  TheDefendnt — must  be  charged  by  his  name;** 
except, — 

2.  Impossible. — If  from  any  cause  this  is  impossible,®* 
the  necessity  of  the  situation  will  excuse  it.  Yet  the  pleader 
must  come  as  near  thereto  as  he  can.®^    For  example,^ — 

3.  Refusing  to  disclose  Name. — In  1822,  in  England,  be- 
fore misnomer  ceased  by  statute*"  to  be  ground  of  abate- 
ment, an  unknown  prisoner  refused  to  disclose  his  name. 
Thereupon  by  advice  of  the  judges  he  was  "indicted  as  a 
person  whose  name  was  unknown,  but  who  was  personally 
brought  before  the  jurors  by  the  keeper  of  the  prison,"  "'^ 
— a  form  which  might  not  be  good  in  warrant  of  arrest.*® 
And— 

4.  If  a  Part — only  of  a  name  is  known,  it  should  be 
given,  supplemented  by  the  due  excuse  for  not  stating  the 
rest.*® 

§  677.  1.  Why  Name. — The  purpose  of  requiring  the 
name  of  the  defendant,  or  of  a  third  person,'^"  is  identifica- 
tion.   Hence,- — 

2.  Only  by  Plea  in  Abatement, — ^wherein  the  defendant 
states  his  true  name,  can  he  take  advantage  of  an  error 

62.  1  stark.  Crlm.  PI.    (2d  Ed.)  66.     7  Geo.  4,  c.  64,  §  19. 

47-53,   1    Chit.    Crlm   Law,   204-211;  67.     Rex    v.    .    Russ.    &    Ry. 

S.   V.   Bishop,   15  Me.   122;    Rex  v.  489. 

Warren,    1    Sid.    247,    1    Keb.    885;  68.     Post,  §  679. 

Long  V.  S.,  38  Ga.  491;  post,  §  791.  69.     Morningstar    v.    S.,    52  Ala. 

63.  1  Chit.  Crim.  Law,  202;  En-  405;  Turner  v.  P.,  40  111.  Ap.  17. 
wrlght  V.  S.,  58  Ind.  567;  Daugh-  See  Stone  v.  S.,  30  Ind.  115;  Kelley 
erty  v.  S.,  41  Tex.  Cr.  661,  56  S.  v.  S.,  25  Ark.  392;  S.  v.  Bayonne, 
W.  620;  Washington  v.  S.,  68  Ala.  23  La.  Ann.  78;  Kriel  v.  C,  5  Bush, 
85.  362;    Victor  v.   S.,   15  Tex.  Ap.   90. 

64.  Ante,    §    493   et  seq.,   546   et  See  post,    §   678. 

seq.  70.     Ante,  §  566  (2) ;  S.  v.  Angel, 

65.  Ante,   §   549.  7  Ire.  27. 
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jbherein ;  in  the  absence  whereof  he  will  be  conclusively  pre- 
sumed to  be  the  one  meant,  whataver  the  real  f  act.'^^  But — 

3.  Third  Person. — ^A  mistake  in  the  name  of  a  third  per- 
son, in  a  material  allegation,  will  be  fatal  at  thetrial;  for  it 
creates  a  variance  between  averment  and  proof  .'^^ 

§  678.  1.  Statutes  as  to  Defendant  unknown. — Some- 
thing on  this  head  has  already  been  stated.''^  Under  the 
provision  that  where  the  name  of  the  defendant  "cannot  be 
discovered,"  he  may  be  "described  by  a  flctitous  name, 
with  the  statement  that  his  real  name  is  unknown,"  it  was 
in  Iowa  held  good  to  say  "a  man  in  Turner  Hall,  whose 
name  to  the  grand  jurors  is  unknown."  ''*  In  Indiana,  "a 
man  calling  himself  L.  J.  Jones,  whose  given  name  is  to 
the  grand  jurors  unknown,"  was  adjudged  suflBcient.''^  By 
the  Alabama  Code,  "an  indictment  cannot  be  held  bad  for 
the  mere  omission  of  the  Christian  name  of  the  defendant, 
if  it  contains  an  allegation  that  his  Christian  name  is  un- 
known to  the  jury,  and  if  it  is  in  all  other  respects  unobjec- 
tionable. '  '■'''  Practically, — 

2.  There  are  Various  Ways — ^to  overcome  the  difficulty 
of  not  knowing  the  defendant's  name.  Besides  the  fore- 
going,— 

71.    2   Hale   P.   C.   238;    1.  Chit.  Miss.  81;  Adams  v.  S.,  67  Ala.  89; 

Crim.  Law,  202;    S.  v.  Duestoe,  1  Goode  v.  S.,  2  Tex.  Ap.  520;   S.  v. 

Bay,  377;   C.  v.  Dedliam,  16  Mass.  Green,  100  N.  C.  547;  Yount  v.  S., 

141,'  146;    Thompson   v.   Elliott,   5  64  Ind.  443;    Penrod  v.  P.,  89  111. 

Mo.    118;     Salisbury    v.    Gillett,   2  150.      See   linger   v.    S.,    42    Miss. 

Scam,  290;  Lyons  v.  S.,  5  Port.  236,  642.     As    to    necessity    of    stating 

30  Am.  D.  557;   Carpenter  v.  S.,  8  name,  Selby  v.  S.,  161  Ind.  667,  69 

Mo.  291;   C.  T.  Lewis,  1  Met.  151;  N.  E.  463;    S.  v.  Pollock,  105  Mo. 

Ohristian   Society  v.   Macomber,   3  Ap.  273,  79  S.  W.  980;    Sofield  v. 

Met.  235;  S.  v.  White,  32  Iowa,  17;  S.,  61  Neb.  600,  85  N.  W.  840;   S. 

S.  V.  Brunell,  29  Wis.   435;    Wilcox  v.  Cooney,  72  N.  J.  L.  76,  60  A.  60. 

V.  s'.,  31  Tex.  586;  Wampler  v..  S.,  73.    Ante,  §§  97   (5),  104   (1). 

28  Tex.  Ap.  352;   C.  v.  Fredericks,  74.    Geiger  v.  S.,  5  Iowa,  484. 

119   Mass.  199,  204;    S.  v.  Homer,  75.    Jones  v.  S.,  11  Ind.  357.  See 

40  Me.  438.     And  see  S.  v.  Bums,  Gardner  v.  S.,  4  Ind.  632. 

8  Nev.  251.  76.    Rice,    C.    J.,    in    Skinner   v. 

72    Ante,     §     488     (3) ;    1  Chit.  S.,  30  Ala.  524,  525.    And  see  ante, 

Crim.  Law,   216;    McBeth  v.   S.,   50  §  676   (4). 
2  C.  P.— 34 
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3.  Fictitious  Name. — The  grand  jury  may  charge  him 
by  a  mere  fictitious  name  as  though  known  to  be  his  own. 
Then,  if  he  elects  not  to  be  tried  by  it,  he  must  plead  the 
misnomer  in  abatement  and  give  his  true  name,''''  which 
they  can  substitute  for  the  old  in  fresh  indictment.''^  Or,  by 
statutes  in  some  of  our  States,  the  true  name  may  on  ten- 
der of  the  plea,  be  substituted  for  the  fictitious,  as  already 
explained.''* 

§  679.  Warrant  to  Arrest  Unknown.^" — Not  all  the  fore- 
going methods  are  adapted  to  a  warrant  of  arrest;  which, 
to  protect  the  officer  when  the  name  cannot  be  given, 
"must,"  in  the  words  of  Symonds,  J.,  "indicate  on  whom 
it  is  to.  be  served  in  some  other  way,  by  a  specification  of 
his  personal  appearance,  his  occupation,  his  precise  place 
of  residence  or  of  labor,  his  recent  history,  or  some  facts 
which  give  the  special  designation  that  the  Constitution 
requires."  ^^  Hence  it  is  inadequate  in  such  warrant  to 
say  "John  Doe  or  Richard  Roe,  whose  other  or  true  name 
is  to  your  complainant  unknown, ' '  for  it  does  not ' '  contain, ' ' 
as  it  ought,  a  "description  or  designation  by  which  he 
could  be  known  and  identified," — contrary  alike  to  the 
common  law  rules,  and  the  constitutional  inhibition  of 
warrants  without  a  special  designation  of  the  persons  or 
objects  of  search,  arrest,  or  seizure.*^     And — 

§  680.  Alleging  Excuse  of  Unknown. — ^An  indictment, 
and  it  is  believed  the  ^warrant  of  arrest,  not  giving  the 

77.  Ante,    §   677    (2).  Compare  this  case  with  Bailey  v. 

78.  1  Chit.  Grim.  Law,  203.  Wiggins,  5  Harring.    (Del.)   642,  60 

79.  Ante,  §  97  (5) ;  Lasure  v.  Am.  D.  650.  See  also  Ard.  v.  S., 
S.,  19  Ohio  St.  43.  And  see  S.  v.  114  Ind.  542;  Graham  v.  S.,  29  Tex. 
Burns,  8  Nev.  251.                            .  Ap.  31,  13  S.  W.  1013.    Chitty  says: 

80.  Ante,  §§  227,  228  (2),  235  "If  the  name  of  the  party  to  be 
n).  arrested  he  unknown,  the  warrant 

81.  Harwood  v.  Siphers,  70  Me.  may  be  issued  against  him  by  the 
464,  466,   467.  best  description  the  nature  of  the 

82.  C.  V.  Crotty,  10  Allen,  403,  case  will  allow;  as,  'the  body  of  a 
404,  87  Am.  D.  669,  opinion  by  man  whose  name  is  unknown,  but 
Bigelow,  C.  J.,  referring  to  1  Hale  whose  person  is  well  known,  and 
P.  C.  577;  2  lb.  114;  Foster,  312;  who  is  employed  as  the  driver  of 
7  Dane  Abr.  248 ;  1  Chit.  Crim.  Law,  cattle,  and  wears  a  badge  No. 
39;  Mead  v.  Haws,    7     Cow.    332.  573,'"  1  Chit.  Crim.  Law,  39,  40. 
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name,   must,   to   be   good,    aver   in  excuse  that  it  is  un- 
known.^^ 

§  681.  Alias  Dictus. — If  it  is  uncertain  wMcli  one  of  two 
or  more  names  will  appear  in  the  evidence  as  the  defend- 
ant's,®* the  method  is  to  give  both  or  all,  connected  by  an 
alias  dictus;  as,  John  Eichardson,  late  of,  etc.,  laborer, 
otherwise  called  John  Baldwin,  late  of,  etc.®^  Thereupon 
proof  of  one  will  sustain  the  allegation.*®  It  was  formerly 
held  that  since  a  person  cannot  have  two  Christian  names,*'' 
an  indictment  alleging  two  under  an  alias  dictus — as,  Eliz- 
abeth Newman,  alias  Judith  Hancock — is  bad.®®  But  as 
Chitty  explains,  men  may  be  and  sometimes  are  called  by 
different  Christian  names,®®  and  such  is  exactly  what  the 
indictment  under  an  alias  dictus  alleges.®"  It  is  not  be- 
lieved that  any  court  would  now  follow  this  old  doctrine.®^ 


83.  Ante,  §§  676-680;  Campbell 
V.  S.,  10  Ind.  420;  S.  v.  Hand,  1  Eng. 
165.     An  indictment  charging  that 

the     defendant     "killed Butler, 

whose  Christian  name  is  to  the 
grand  jury  unknown,"  is  sufllcient. 
Bryant  v.  S.,  36  Ala.  270. 

84.  "John  Doe,  a  Chinese  per- 
son, name  unknown  to  grand  jur- 
ors" shows  "John  Doe"  was  ficti- 
tious and  is  void  for  not  identify- 
ing accused.  U.  S.  v.  Doe,  127  Fed. 
982.  As  to  repeating  Ohristian 
name  after  alias  surname.  Viberg 
V.  S.,  138  Ala.  100,  35  So.  53,  100 
Am.  St.  22.  As  to  prejudicing  the 
accused  by  reading  the  indictment 
with  several  names  alias  dictus. 
P.  V.  Maroney,  109  Cal.  277,  41  P. 
1097. 

85.  2  Chit.  Crlm.  Law,  2;  Dir. 
&  F.  §  74. 

86.  Bamesciotta  v.  P.,  10  Hun, 
137;  Evans  v.  S.,  62  Ala.  6.  And  see 
1  Chit.  Crim.  Law,  446;  Rex  v. 
Clark,  1  D.  &  R.  43;  Rex  v.  Cook, 
4  D.  &  R.  114;  Kennedy  v.  P.,  39  N. 
Y.  245,  250-253;  Jenkins  v.  S.,  4  Ga. 


Ap.  859,  62  S.  .E.  574;  Ferguson  v. 
S.,  134  Ala.  63,  92  Am.  St.  17,  32 
So.  760;  S.  V.  Howard,  30  Mont. 
519,  521,  77  P.  50;  Leslie  v.  S.  (Tex. 
1898),  47  S.  W.  367. 

87.  Post,  §  683. 

88.  Rex  v.  Newman,  1  Ld.  Raym. 
562.  And  see  Gabe  v.  S.,  1  Eng. 
519;  Evans  v.  King,  Willes,  554; 
Scott  V.  Scans,  3  Bast,  111. 

89.  Walden  v.  Holman,  6  Mod. 
115;  Weleker  v.  Le  Pelletier,  1 
Camp.  479;  S.  v.  Dresser,  54  Me. 
569;  Taylor  v.  C,  20  Grat.  825;  C. 
V.  Desmarteau,  16  Gray,  1. 

90.  1  Chit.  Crim.  Law,  203,  note. 

91.  And  see  Lee  v.  S.,  55  Ala. 
259. 

Addition.  Where  an  addition 
was  necessary,  an  indictment 
against  "James  George  Harrold, 
otherwise  Semple,  otherwise  Ken- 
nedy, laborer,"  was  quashed;  be- 
cause the  addition  "laborer"  referred 
only  to  Kennedy,  and  not  to  Sem- 
ple or  to  Harrold.  Rex  v.  Semple, 
1  Leach,  420;  s  p.  Fusse's  Case, 
Cro.  Eliz.  583.     Hale  says:    "Regu- 
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§682.  1.  Corporation. — It  is  easy  to  state  the  abso- 
lutely correct  and  orderly  way  to  aver  and  prove  a  cor- 
poration, whether  as  defendant  or  as  third  person;  but  the 
permissible  departures  from  it  will  depend  somewhat  on 
the  varying  ideas  of  judges,  and  the  differing  statutes  of 
the  States.  The  indictment  properly  employs  the  corpo- 
rate name,  and  adds  that  it  is  a  corporation;  as,  "The  Ver- 
mont Central  Eailroad  Company,  a  corporation  existing 
under  and  by  force  of  "the  laws  of  this  State,  duly  organized 
and  doing  business,"  was  held  good  in  Vermont.®^  An  "in- 
corporated company,  to  wit,  the  Singer  Manufacturing 
Company,"  sufificiently  describes  the  third  person  in  Tex- 
as.*^ Since  corporations  are  often  practically  known  by 
some  abbreviation  of  the  full  corporate  name,  and  even 
themselves  do  business  under  such  abbreviated  name,  and 
since  corporations  are  as  well  known  to  our  laws  as  indi- 
viduals, it  results  in  reason  and  is  believed  not  to  be  con- 
trary to  any  of  the  decisions  when  rightly  viewed,®*  that 
the  abbreviated  form,  if  duly  sustained  by  the  proofs,  will 
suffice  in  the  indictment.*^  Thus,  "The  town  of  Dedham, 
in  said  county  of  Norfolk,"  instead  of  "the  inhabitants 
of  the  town,"  &c.,  was  in  Massachusetts  accepted  as  well 
enough.**  And  in  England,  a  company  registered  as  "A 
and  B  Joint  Stock  Bank"    was  held  to  be  adequately  de- 

larly  the  addition  refers  to  the  last  rick,   1   Leach,   253,   2   East  P.   C. 

antecedent;  and    upon    the    same  1059. 

reason  it  is,  if  the  indictment  runs  93.     Stallings  v.  S.,  29  Tex.  Ap. 

Sibllla  B.  nuper  de  C,  uxor  Johan-  220,  15  S.  W.  716.    And  see  U.  S.  v. 

nis  B.  nuper  de  C,  spinster,  it  will  McBride,  7  Mackey,  371;  Thurmond 

be  insufficient;  because  spinster  is  v.   S.,  30   Tex.  Ap.   539,   17  S.  W. 

an  addition  applicable  to  the  hus-  1098;    Reg,    v.    Bermingham,    etc., 

band,  as  well  as  to  the  wife.    But  Rid.,   3   B.   223,   9  C.   &  P.   469,   2 

an  indictment  of  John  B.  vir  Bme-  G.  &  D.  236. 

lin  B.,    nuper    de    C,    yeoman,  is  94.    For    example,    not   contrary 

good;    because  yeoman  is  not  ap-  to  White  v.  S.,  24  Tex.  Ap.  231,  5 

plicable  to  a  woman,  but  to  a  man."  Am.  St.  879-,  5  S.  W.  865. 

2  Hale  P.  C.  177.    See  also  Rex  v.  9B.    C.  v:  Jacobs,  152  Mass.  276, 

Severn,  Say.  278,  279.  25  N.  E.  463. 

92.    S.  V.  Vermont  Central  Rid.,  96.    C.  v.  Dedham,  16  Mass.  141, 

28  Vt.  583.     And  see  Rex  v.  Pat-  147.    And  see  White  v.  S.,  69  Ind. 

273. 
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scribed  in  an  indictment  as  "A  and  B  Banking  Company," 
the  name  used  in  its  general  business.®''  By  some  of  the  de- 
cisions it  is  necessary,®*  and  by  others  it  is  not,®®  for  the  in- 
dictment to  aver  on  its  face  that  the  name  is  that  of  a  corpo- 
ration. While  an  indictment  was  pending  against  a  town  its 
name  was  changed,  yet  the  court  refused  to  quash  it,  deem- 
ing that  proceedings  might  go  on  to  judgment  and  sentence 
in  the  old  name.^  Other  questions  will  suggest  themselves 
in  connection  with  the — 

2.  Proofs  of  Corporation. — An  indicted  corporation's 
plea  of  guilty  is  an  admission  of  its  corporate  existence.^ 
In  the  absence  of  such  admission,  its  charter,  of  course,  may 
be  shown,*  but  this  is  not  necessary.*  In  proper  circum- 
stances and  in  some  States,  the  court  takes  judicial  notice 
of  the  act  of  incorporation.^  When  the  corporation  is  the 
third  person,  and  ordinarily  when  it  is  the  defendant,^  only 
its  de  facto  existence  need  be  shown.''  A  fortiori,  therefore, 


97.  Rex  V.  Atkinson,  2  Moody, 
278.  But  see  McGary  v.  P.,  45  N. 
Y.  153.  Where  the  corporate  name 
of  a  bank  was  "President  and  Di- 
rectors of  the  Bank  of  South  Caro- 
lina,'" an  indictment  for  counter- 
feiting one  of  its  bills  was  held  in- 
adequate, which  described  it  as  the 
"Bank  of  South  Carolina."  S.  v. 
Waters,  3  Brev.  507,  2  Tread.  669. 
And  see  Noakes  v.  P.,  25  N.  Y.  380; 
Reg.  V.  Beard,  8  Car.  &  P.  143; 
Reg.  V.  Carter,  1  Den.  C.  C.  65,  1 
Car.  &  K.  741. 

98.  Wallace  v.  P.,  63  111.  451; 
P.  V.  Schwartz,  32  Cal.  160;  White 
V.  S.,  24  Tex  Ap.  231,  5  Am.  St. 
879,  5  S.  W.  857.  And  see  Aldridge 
V.  S.,  88  Ala.  113,  16  Am.  St.  23,  7 
So.  48;  Edmonds  v.  S.,  87  Ala.  12, 
6  So.  54;  Thurmond  v.  S.,  30  Tex. 
Ap.  539',  17  S.  W.  1098;  Nasets  v. 
S.    (Tex.  Cr.  Ap.),  32  S.  W.  698. 

99.  Fisher  v.  S.,  11  Vroom,  169; 
P.  V.  McDonald,  80  Cal.  385,  13  Am. 
St.  159,  22  P.  190;    Stanly  v.  Rich- 


mond, etc.  Rid.,  89  N.  C.  331;  Hat- 
field V.  S.,  76  Ga.  499;  S.  v.  Grant, 
104  N.  C.  908,  10  S.  E.  554;  Bailey 
V.  S.,  116  Ala.  434',  22  So.  918; 
Brown  v.  S.  (Tex.  Cr.  Ap.  1898), 
43  S.  W.  986;  Gray  v.  S.,  6  Ga.  Ap. 
428,  65  S.  E.  191;  S.  v.  Ferguson 
(la.  1910),  128  N.  W.  84. 

1.  C.  V.  Phillipsburg,  10  Mass. 
78. 

2.  S.  V.  Western  N.  C.  Rid.,  95 
N.  C.  602. 

3.  Jackson  v.  S.,  76  Ga.  551;  S. 
V.  Shaw,  92  N.  C.  768. 

4.  Braithwaite  v.  S.,  28  Neb. 
832,  835,  45  N.  W.  247;  S.  v.  Hop- 
kins, 56  Vt.  250;  P.  v.  Wirsching, 
239  111.  522,  88  N.  E.  169. 

5.  Butler  v.  Robinson,  75  Mo. 
192;  Jackson  v.  S.,  72  Ga.  28;  Dun- 
can V.  S.,  29  Fla.  439,  10  So.  815. 

6.  S.  V.  Western  N.  C.  Rid.,  95 
N.  C.  602. 

7.  Vol.  Ill,  §  752;  S.  v.  Collens. 
37  La.  Ann.'  607;  S.  v.  Tucker,  84 
Mo.   23;    P.   V.   Morley,   8   Cal.  Ap. 
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it  suffices  in  any  case  to  prove  that  it  acted  and  was  ac- 
cepted in  the  community  as  a  corporation  under  the  name 
alleged.®  Now,  such  being  the  rule  as  to  the  proofs,  and 
it  being  a  principle  in  our  law  of  procedure  that  averment 
need  not  be  broader  than  the  thing  which  the  evidence  is 
required  to  establish,  it  would  seem  that,  on  principle, 
whenever  what  purports  to  be,  and  is  accepted  as,  a  cor- 
poration has  an  active  existence  in  the  community,  its  ac- 
cepted name  alone,  whatever  name  appears  in  any  char- 
ter, suffices  in  the  indictment. 

III.     Further  of  the  Name  in  Pleading. 

§  683.    Christian  Name  —  Surname  —  Middle  Name.  — 

While  it  is  the  usage  for  men  to  have  two  or  more  Chris- 
tian names  by  which  they  are  called,"  there  are  in  our 
books  old  cases  and  some  modern  ones  holding  that  the 
law  recognizes  but  one  such  name.^°  So  that  if  in  fact  a 
man  has  a  middle  name  or  initial,  it  is,  both  in  the  indict- 
ment and  the  proofs,  even  on  a  question  of  variance,  re- 
garded as  mere  surplus  matter,"  not  being  a  part  either  of 
the  Christian  name  or  surname. ^^  others,  though  deeming 
that  the  middle  name  or  initial  need  not  be  inserted,"  hold 

372,   97   P.   84;    S.   V.Ferguson,   149  622,    56  ,  Am.    D.    287;    Ersklne    v. 

Iowa,  476,  128  N.  W.  840.  Davis,  25  111.  251;  Hart  v.  Llndsey, 

8.  Calkins  v.  S.,  18  Ohio  St.  366,  17  N.  H.  235,  43  Am.  D.  597;  Girous 
98  Am.  D.  121;  P.  v.  McDonnell,  80  v.  S.,  29  Ind.  93;  Choen  v.  S.,  52 
Cal.  285,  13  Am.  St.  159,  22  P.  190;  Ind.  347,  21  Am.  R.  179;  West  v. 
Bralthwalte  v.  S.,  45  N.  W.  247;  S  S.,  48  Ind.  483;  Miller  v.  P.,  39  HI. 
V.  Grant,  104  N.  C.  908,  10  S.  B.  457;  Sullivan  v.  S.,  6  Tex.  Ap.  319, 
554;  P.  V.  Formosa,  131  N.  Y.  478,  32  Am.  R.  580;  S.  v.  Black,  12  Mo. 
27  Am.  St.  612;  Reed  v.  S.,  15  Ohio,  Ap.  531.  See  Dood  v.  S.,  2  Tex. 
217,  30  N.  W.  492;  S.  v.  Rozeboom,  Ap.  58;  Veal  v.  S.,  116  Ga.  589,  42 
145  Iowa,  620,  124  N.  W.  783.  S.  E.  705;   S.  v.  Bowman,  78  Iowa, 

9.  Ante,    §    681.  519,  43  N.  W.  302. 

10.  Rex  V.  Newman,  1  Ld.  Raym.  12.  S.  v.  Manning,  14  Tex.  402 ; 
562;    Cornes   v.   Wilkin,    79    N.    Y.      P.  v.  Cook,  14  Barb.  259. 

129;    O'Connor   v.    S.,   97   Ind.   104.  13.     Allison   v.    Thomas,    72    Cal. 

And  see  Co.  Lit.  3a;  1  Stark.  Crim.  562,  1  Am.  St.  89,  14  .P.  309;   Ram- 

Pl.    (2d  Ed.)   46.  pey  v.  S.,  83  Ala.  31,  3  So.  593;  S.  v, 

11.  S.  V.  Williams,  20  Iowa,  98;  Bowman,   78   Iowa,    519,    43   N.   W, 
Edmundson  v.   S.,   17   Ala.   179,   52  302;   P.  v.  Ferris,  56  Cal.  442. 
Am.  D.   169;    S.  v.   Smith,   7  Eng. 
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tMt  if  it  is,  and  is  wrong,  tlie  defect  will  be  fatal.^*  From 
each  of  these  opinions  it  results  that  it  is  inadequate  to 
indict  one  simply  by  his  middle  name  and  surname,  omit- 
ting his  Christian  name.^**  Now,  in  modern  times  in  this 
country,  the  middle  name  is  as  important  in  distinguishing 
a  man  as  either  his  Christian  name  or  surname ;  recogniz- 
ing which  fact,  some  of  our  courts  hold,  in  accordance  with 
the  true  reason  of  the  law,  that  it  is  a  part  of  the  name, 
to  be  correctly  laid  and  proved  like  the  rest.  And  since 
it  is  given  by  baptism  or  common  use,  it  would  seem  to  be 
part  of  the  Christian  name.^^ 


14.  Price  v.  S.,  19  Ohio,  423;  S. 
V.  Hughes,  1  Swan   (Tenn.),  261. 

15.  S.  V.  Martin,  10  Mo.  391.  And 
see  Timms  v.  S.,  4  Coldw.  128. 

16.  It  seems  to  me  that  Walden 
V.  Holman,  6  Mod.  115,  s.  c.  Holman 
V.  Walden,  1  Salk.  6,  a  case  by  no 
means  modern,  almost  affirms  that 
a  man  may  have  two  Christian 
names.  See  also  Weleker  v.  Le 
Pelletier,  1  Camp.  479.  When,  with 
us,  a  child  is  named  in  his  infancy 
John  William,  and  he  is  always  af- 
terward known  as  John  William, 
with  the  addition  of  his  father's 
surname,  it  is  but  matter  of  com- 
mon sense  to  say  that  William  is 
as  much  a  part  of  his  name — in- 
deed, of  his  Christian  name — as 
John.  If  he  was  familiarly  called 
John,  without  the  William,  and  was 
known  by  the  name  of  John  as  well 
as  John  William,  it  should  be 
deemed  sufficient  to  describe  him 
in  the  indictment  either  way.  And 
see  Rex  v.  Brinklett,  3  Car.  &  P. 

416;   Rex  v.  .  6  Car  &  P.  408; 

Rex  V.  Berriman,  5  Car.  &  P.  601. 
In  accordance  with  this  view, 
where,  In  Massachusetts,  one  was 
Indicted  by  the  name  of  Thomas 
Perkins,  his  plea  in  abatement  that 


his  name  was  Thomas  Hopkins 
Perkins  was  sustained.  "The  in- 
dictment," said  the  court,  "must 
give  the  defendant  his  right  Chris- 
tian name."  C.  v.  Perkins,  1  Pick. 
388.  Likewise,  in  the  same  State, 
it  was  held  that  Charles  Jones 
Hall  was  not  properly  enrolled  in 
the  militia  under  the  name  of 
Charles  Hall.  Said  Morton,  J., 
"Charles  Jones  is  the  respondent's 
Christian  name.  It  needs  no  argu- 
ment to  prove  that  Charles  and 
Charles  Jones  are  different  names." 
C.  v:  Hall,  3  Pick.  262,  263.  And 
see  S.  V.  Homer,  40  Me.  438;  Hay- 
ney  v.  S.,  6  Pike,  72;  S.  v.  Dudley, 
7  Wis.  664;  Mead  v.  S.,  26  Ohio  St. 
505.  But  see  S.  v.  Houser,  Busbee, 
410.  See  also  Dodd  v.  S.,  2  Tex. 
Ap.  58.  Where  a  middle  name  is 
regarded  as  a  surname  it  is  imma- 
terial that  the  indictment  gives 
such  name  as  a  surname.  Rufus  v. 
S.,  117  Ala.  131,  23  So.  144;  Trans- 
position of  middle  initials,  see  Tim- 
berlake  v.  S.,  100  Ga.  66,  27  S.  E. 
158;  omission  of  middle  initial  not 
material.  Veal  v.  S.,  116  Ga.  589, 
42  S.  E.  705,  and  Dodson  v.  S.  (Tex. 
1902),  66  S.  W.  1098. 
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§684.  Both  the  Christian  Name  and  Surname — must^ 
contrary  to  some  early  cases,"  be  given,  and  a  plea  of  mis- 
nomer of  either  will  be  good.^^  Yet  the  court  does  not 
know  judicially  that  every  man  has  two  names.^® 

§  685.  Initials. — If  a  single  letter  occupies  the  place  for 
a  name,  doubtless  the  court  cannot  judicially  discern  that 
it  is  an  initial  instead  of  a  name,  certainly  it  cannot  know 
what  is  the  name  for  which  it  stands.  And  there  is  no  rea- 
son why  the  letter  should  not  be  deemed  in  fact  a  name, 
the  same  as  are  many  letters.  Hence,  if  one  is  commonly 
designated  by  initials  for  his  Christian  and  middle  name, 
so  that  they  indicate  plainly  who  is  meant,  it  is  the  doc- 
trine to  which  the  tribunals  have  been  tending  and  most  of 
them  have  reached,  that  such  initials  are  adequate  in  the 
indictment.^"  To  render  this  doctrine  available,  the  man 
must  be  known  by  the  initials.^^     But  allegation  by  the 


17.  See  1  stark.  Grim.  PI.  (2d 
Ed.)  45,  46;  Anonymous,  3  Dy. 
285a. 

18.  S.  V.  Lorey,  2  Brev.  395;  S. 
V.  Hand,  1  Bng.  165;  P.  v.  Kelly,  6 
Cal.  210;  Gabe  v.  S.,  1  Bng.  540; 
Rex  V.  Shakespeare,  10  East,  83; 
WasMngton  v.  S.,  68  Ala.  85. 

19.  Boyd  V.  ,S.,  7  Coldw.  69. 

20.  U.  S.  V.  Winter,  13  Blatch. 
276;  S.  V.  Anderson,  3  Rich.  172; 
Vandermark  v.  P.,  47  111.  122; 
Thompson  v.  S.,  48  Ala.  165;  Frank- 
lin V.  S.,  52  Ala.  414;  Mitchum  v. 
S.,  11  Ga.  615;  S.  v.  Seely,  30  Ark. 
162;  S.  V.  Brlte,  73  N.  C.  26;  S.  v. 
Black,  31  Tex.  560;  S.  v.  Wall,  39 
Mo.  532;  S.  v.  Johnson,  93  Mo.  73, 
317,  5  S.  W.  699,  6  S.  W.  77;  S. 
V.  Webster, '30  Ark.  166;  Brown  v. 
C,  86  Va.  466,  10  S.  B.  745.  A 
consonant  may  be  presumed  to  be 
an  entire  Christian  name  as  well 
as  a  vowel.  Tweedy  v.  Jarvis,  27 
Co'nn.  42.  A  jurat  is  good  where 
only  the  initials  of  the  officer  tak- 


ing it  are  given.  Rice  v.  P.,  15 
Mich.  9.  The  initials  of  the  fore- 
man's Christian  name,  with  his  sur- 
name in  full,  are  a  sufficient  signa- 
ture to  an  indictment.  Easterling 
v.  S.,  35  Miss.  210;  Wassels  v.  S., 
26  Ind.  30;  Anderson  v.  S.,  26  Ind. 
89.  And  see  S.  v.  Pierce,  8  Iowa, 
231;  Stone  v.  S.,  30  Ind.  115;  Aikin 
V.  S.,  35  Ala.  399;  Minor  v.  S.,  63 
Ga.  318.  Where  a  prefix  to  a  sur- 
name is  abbreviated  in  ordinary 
use,  it  may  be  so  in  the  indict- 
ment; as  McKusick  for  MacKusick. 
S.  V.  Kean,  10  N.  H.  347,  351,  34 
Am.  D.  162.  See  also,  S.  v.  Shinner, 
76  la.  147,  148,  40  N.  W.  144;  S.  v. 
Prince,  42  La.  Ann.  817,  8  So.  591; 
S.  V.  Cameron,  86  Me.  196,  29  A. 
984';  Brown  v.  Com.,  86  Va.  466,  10 
S.  B.  745;  S.  v.  Jackson,  87  S.  C. 
407,  69  S.  E.  883. 

21.  U.  S.  V.  Winter,  supra;  Van- 
dermark. v.  P.,  supra;  Diggs  v.  S., 
49  Ala.  311;  Wiggins  v.  S.,  80  Ga. 
468,  5  S.  E.   503.     See  S.  v.  Senn. 
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initial,  and  mere  proof  by  the  whole  name  without  explana- 
tion, or  the  contrary,  appear  not  to  be  adequate;  though  in 
such  case,  it  would  seem,  the  question  is  for  the  jury.^^ 
Some  courts  have  deemed  that  when  one  is  indicted  by  in- 
itials for  his  Christian  name,  a  plea  in  abatement  will  be 
available,^^  yet  the  proceeding  will  be  good  after  verdict.^* 
How  this  whole  question  stands  in  reason  is  from  these  ex- 
planations sufficiently  obvious;  practically  the  decisions, 
will  apparently  differ  somewhat  with  the  statutes  of  the 
particular  State,  and  with  the  contradictory  doctrines  as  to 
whether'  or  not  the  middle  name  or  middle  initial  is  to  be 
treated  as  a  part  of  the  name.^^ 

§  686.  1.  True  Name — Commonly  known. — A  name  by 
which  the  person  is  commonly  known  will  be  good,  though 
differing  from  his  name  of  baptism.^^    Still  the  baptismal 


32  S.  C.  392,  11  S.  B.  292;  Hewlett 
V.  S.,  135  Ala.  59,  33  So.  662;  S. 
V.  Appleton,  70  Kan.  217,  78  P. 
445. 

22.  City  Council  v.  King,  4  Mc- 
Cord,  487;  Graham  v.  S.,  40  Ala. 
659;  S.  V.  McMillan,  68  N.  C.  440; 
S.  V.  Taylor,  15  Kan.  420;  Tardy  v. 
S.,  4  Blackf.  152;  Mitchum  v.  S., 
11  Ga.  615;  Franklin  v.  S.,  52  Ala. 
414.  And  see  Hardin  v.  S.,  26  Tex. 
113;  S.  V.  Henderson,  68  N.  C.  348. 

23.  See  ante,  §  677  (2).  See 
Eaves  V.  S.,  113  Ga.  749,  39  S.  E. 
318. 

24.  Smith  v.  S.,  8  Ohio,  294. 
See  S.  V.  Webster,  30  Ark.  166; 
Gerrish  v.  S.,  53  Ala.  476;  C.  v. 
Hamilton,  15  Gray,  480;  S.  v.  Mc- 
Millan, 68  N.  C.  440;  C.  v.  Melling, 
14  Gray,  388. 

25.  Consult,  for  example,  P.  v. 
Crowey,  56  Cal.  36;  S.  v.  Cham- 
berlain, 75  Mo.  382;  Delphino  v.  S., 
11  Tex.  Ap.  30;  S.  v.  Pease,  74  Ind. 
263;  McAfee  v.  S.,  14  Tex.  Ap.  668; 
Sewell  V.  S.,  82  Ala.  57,  2  So.  622; 
S.  V.  Tall,  43  Minn.  273,  45  N.  W. 


449;  S.  V.  Green,  100  N.  C.  547; 
Langdon  v.  P.,  133  111.  382,  6  S.  B. 
402;    S.  y.  Blackman,  32  Kan.  615, 

5  P.  173;  Perry  v.  S.,  4  Tex.  Ap. 
566;  English  v.  S.,  30  Tex.  Aip.  470,. 
18  S.  W.  94;  S.  v.  Rook,  42  Kan. 
419,  22  P.  626;  Munshower  v.  S., 
56  Md.  514. 

26.  C.  V.  Desmarteau,  16  Gray, 
1;  McBeth  v.  S.,  50  Miss.  81;  S.  v. 
Bundy,  64  Me.  507;  S.  v..  Johnson, 
67  N.  C.  55;   Rex  v.  Norton,  Russ. 

6  Ry.,  510;  S.  v.  Peterson,  70  Me. 
216;  Rye  v.  S.,  8  Tex.  Ap.  163; 
Hunter  v.  S.,  8  Tex.  Ap.  75;  Owen 
V.  S.,  7  Tex.  Ap.  329;  S.  v.  Pierre, 
39  La.  Ann.  915,  3  So.  60;  De  OUes 
V.  S.,  20  Tex.  Ap.  145;  P.  v.  Leong 
Quong,  60  Cal.  107;  P.  y.  Woods,. 
65  Cal.  121,  3  P.  466;  Jones  v.  S., 
65  Ga.  147;  Ehlert  v.  S.,  93  Ind. 
76;  Wilson  v.  S.,  69  Ga.  224,  235. 
See  Reg.  v.  Smith,  4  Fost.  &  F. 
1099;  S.  V.  Thompson,  20  N.  H.  250; 
P.  V.  Plyler,  12  Cal.  160,  53  P.  553; 
Rufus  V.  S.,  117  Ala.  131,  23  So.  144; 
S.  V.  Myrberg,  56  Wash.  384,  105  P. 
622;    Stallworth  v.   S.,   146  Ala.   8; 
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or  other  true  name  will  be  equally  good,^^  and  either  may 
be  employed.^® 

2.  Bastard. — ^A  bastard  does  not  bear  as  of  course  Ms 
mother's  surname.  By  it,  therefore,  he  can  be  designated 
in  pleading  only  after  it  is  acquired  by  reputation.^^ 

§687.  1.  "Junior"  and  "Senior"— are  no  part  of  a 
name,  however  commonly  employed.^"  So  that  neither  the 
omission  ^^  nor  inse^-tion  ^^  of  either,  contrary  to  what  would 
be  deemed  proper,  will  create  a  variance  or  otherwise  in- 
jure the  indictment.  Yet  in  one  case,  there  being  in  town 
a  father  and  his  son,  "commonly  known  as  senior  and  junior, 
the  court  would  not  permit  evidence  of  adultery  with  the 
son  on  an  allegation  omitting  the  "junior." ^^     So — 

2.  An  Addition — not  required  need  not  be  proved,^*  as, 
where  the  name  of  a  defendant  woman  is  followed  by  the 
words  "wife  of,"  &c.,^°  or  where  a  married  woman  is  in- 
dicted as  ' '  spinster. ' '  ^® 


41  So.  184;  Henry  v.  S.,  113  Ind. 
304,  15  N.  E.  593;  S.  v.  McEwen, 
151  Ind.  485,  51  N.  E.  1053;  S.  v. 
Pipes,  65  Kan.  541,  544,  70  P.  363; 
Wiggins  V.  S.,  80  Ga.  468,  5  S.  E. 
503;  S.  V.  Pierre  39  La.  Ann.  519, 
3  So.  60. 

27.  Rex  V.  Williams,  7  Car.  & 
P.  298. 

28.  Bell  V.  S.,  25  Tex.  574;  S. 
V.  Llbby,  44  Me.  469,  69  Am.  D. 
115;  Taylor  v.  C,  20  Grat.  825;  S. 
V.  Dresser,  54  Me.  569;  P.  v.  Van 
Alstine.  57  Mich.  69,  23  N.  W.  594. 

29.  Rex  V.  Clark,  Russ.  &  Ry., 
358.  And  see  1  Russ.  Crimes,  (3d 
Eng.  Ed.)-  656;  Rex  v.  Smith,  6  Car. 
&  P.  151,  1  Moody,  402.  An  illegiti- 
mate child  six  weeks  old  was  bap- 
tized on  Sunday,  and  thence  to  the 
following  Tuesday  was  called  by 
its  name  of  baptism  and  mother's 
surname.  TMs,  on  an  indictment 
for  murder  describing  it  by  these 
names,  was  held  to  justify  a  jury 


in  finding  the  names  to  be  as  laid. 
Reg.  V.  Evans,  8  Car.  &  P.  765. 

30.  Cobb  V.  Lucas,  15  Pick.  1, 
7;  Kincaid  v.  Howe,  10  Mass.  203, 
205;  C.  V.  Perkins,  1  Pick.  388;  P. 
V.  Collins,  7  Johns.  549;  Brainard 
V.  Stilphin,  6  Vt.  9,  27  Am.  D.  532; 
P.  V.  Cook,  14  Barb.  259;  S.  y. 
Weare,  38  N.  H.  314;  C.  v.  Beckley, 
3  Met.  330;  C.  v.  East  Boston  Per- 
ry, 13  Allen,  589;  Geraghty  v.  S., 
110  Ind.  103,  11  N.  E.  1;  S.  v.  Best, 
108  N.  C.  747,  12  S.  E.  907. 

31.  Pell  V.  Prevost,  2  Caines, 
164;  Hodgson's  Case,  1  Lewin,  236. 

32.  C.  V.  Perkins,  1  Pick.  388; 
San  Francisco  v.  Randall,  54  Cal. 
408;  Ross  V.  S.,  116  Ind.  495,  19  N. 
E.  451. 

33.  S.  V.  Vittum,  9  N.  H.  519. 

34.  Reg.  V.  Keys,  2  Cox  C.  C. 
225;   S.  V.  Plye,  26  Me.  312. 

35.  C.  V.  Lewis,  1  Met.  151. 

36.  S.  V.  Guest,  100  N.  C.  410, 
6  S.  B.  253.  But  that  such  form  is 
ill,  see  S.  v.  Daly,  14  R.  I.  510. 


^§  687a,  688  Name  and  Addition.  539 

§  687  a.  A  Name  changed — after  indictment  found,  we 
have  seen,^'^  does  not  abate  the  proceedings.  On  a  like 
principle,  if  after  a  woman  is  robbed  she  acquires  a  new 
name  by  marriage,  the  indictment  for  the  robbery  may 
charge  it  as  committed  on  her  by  her  maiden  name,  being 
her  real  name  at  the  time  of  the  transaction.^^ 

§688.  1.  Idem  Sonans — (Orthography). — The  law  not 
regarding  orthography  *®  no  harm  comes  from  misspelling 
a  name,*"  provided  it  is  idem  sonans  with  the  true  spell- 
ing.*^ In  reason,  on  a  question  not  much  discussed  in  the 
books,  the  court  or  jury  should  determine  the  pronuncia- 
tion of  the  misspelled  word  in  the  light  of  the  rule,*^  that 
of  two  or  more  not  unreasonable  interpretations  of  an  in- 
dictment, the  one  shall  be  adopted  which  sustains  the  pro- 
ceeding; so  that  if  the  misspelled  name  can  fairly  be  pro- 
nounced substantially  the  same  as  is  the  true  one  there  is 
no  variance.*^  Or,  as  expressed  by  Stone,  J.  "if  the  names 
may  be  sounded  alike  without  doing  violence  to  the  power 
of  the  letters  found  in  the  variant  orthography,  then  the 
variance  is  immaterial."**  The  following  names,  among 
others,*^  have  been  held  to  be  idem  sonans:    Louis  and 

37.  Ante,  §  682   (1).  St.  R.  855;  Williams  v.  U.  S.,  3  Ap. 

38.  Rex  V.  Turner,  1  Leacb,  536.  D.  C.  335;  Willis  v.  U.  S.,  6  Ind.  T. 

39.  See   ante,   §§    354,   357.  424,  98  S.  W.  147. 

40.  2  Hawk.  P.  C.  c.  27,  §  81.  42.    Ante,   §   510   (2) ;    Barnes  v. 

41.  Tibbets  v.  Kiah,  2  N.  H.  P.,  18  111.  52,  53,  65  Am.  Dec.  699. 
557;  Petrie  v.  Woodworth,  3  43.  For  illustration,  see,  for  ex- 
Caines,  219;  C.  v.  Gillespie,  7  S.  ample,  Donnelly  v.  S.,  78  Ala.  453; 
&  R.  469;  10  Am.  D.  475;  S.  v.  Up-  S.  v.  Witt,  34  Kan.  488,  8  P.  769; 
ton,  1  Dev.  513;  Rex  v.  Shakes-  Vance  v.  S.,  65  Ind.  460;  Rooks  v. 
peare,  10  East,  83;  S.  v.  Lincoln,  S.,  83  Ala.  79,  3  So.  720;  Underwood 
17  Wis.  579;  Smurr  v.  S.,  88  Ind.  v.  S.,  72  Ala.  220;  S.  v.  Hare,  95 
504;  Wilks  v.  S.,  27  Tex.  Ap.  381;  N.  C.  682;  C.  v.  Stone,  103  Mass. 
11  S.  W.  415;  Page  v.  S.,  61  Ala.  16.  421;  Jackson  v.  S.,  74  Ala.  26. 
And  see  P.  v.  Mayworm,  5  Mich.  44.  Ward  v.  S.,  28  Ala.  53. 
146;  P.  V.  Mullen,  7  Cal.  Ap.  547,  45.  Aaron  v.  S.,  37  Ala.  106;  S. 
94,  94  P.  867;  Rowan  v.  S.,  57  Tex.  v.  Mahan,  12  Tex.  283;  Reg.  v.  Wil- 
Cr.  625,  124  S.  W.  668;  Smurr  v.  S.,  son,  1  Den.  C.  C.  284;  C.  v.  Stone, 
88  Ind.  504,  506;  S.  v.  Gordon,  56  103  Mass.  421;  Cleaveland  v.  S., 
Kan,  64,  42  P.  346;  S.  v.  Humble,  20  Ind.  444;  McDonald  v.  P.,  47 
34  Mo.  Ap.  343;  Weitzel  v.  S.,  28  111.  533;  Lytle  v.  P.,  47  111.  422; 
Tex.  Ap.  523,  13  S.  W.  864,  19  Am.  Houston   v.    S.,   4   Greene    (Iowa), 
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Lewis;*®  Blackenship  and  Blankenship ;  *^  Whyneard  and 
Winyard,  pronounced  Winnyard;*®  Michael  and  Mich- 
aels; *^  Mclnnis  and  McGinnis;^''  Edmindson  and  Edmund- 
son;  ®^  Deadema  and  Diadema;^^  Conly  and  ConoUy;  ^^  Hut- 
son  and  Hudson;^*  Jefferds  and  Jeffards.^^  The  follow- 
ing, among  others,^®  have  been  held  not  to  be  of  the  same 
sound:  Donald  and  Donnel;^^  Shakepear  and  Shake- 
speare;^* Comeyns  and  Cummins;^*  Gabriel  Carter  and 
Carter  Gabriel;®"  Spintz  and  Sprintz;®^  Granberry  and 
Granville;  «2  Cobb  and  Cobbs;*^  Wilkin  and  Wilkins.«* 

2.  Law  and  Fact. — ^When  this  question  of  idem  sonans 
arises  at  the  trial,  it  is  of  fact  for  the  jury  to  decide  under 
proper  instructions  from  the  court ;  ®^  though  if  the  two 


437;  Beneux  v.  S.,  20  Ark.  97;  S. 
V.  Fair,  12  Rich.  24;  S.  v.  Lincoln, 
17  Wis.  579;  S.  v.  Wheeler,  35  Vt. 
261;  S.  V.  Stedman,  7  Port.  495; 
McLaughlin  v.  S.,  52  Ind.  476;  S. 
V.  PuUens,  81  Mo.  387;  Williams  v. 
S.,  5  Tex.  Ap.  226;  Wells  v.  S.,  4 
Tex.  Ap.  20;  Millett  t.  Blake,  81 
Me.  531,  10  Am.  St.  275,  18  A.  293; 
Spoonemore  v.  S.,  25  Tex.  Ap.  358, 
8  S.  W.  280. 

46.  Block  V.  S.,  66  Ala.  493. 

47.  S.    V.    Blankenship,    21    Mo. 
504. 

48.  Rex  V.  Foster,  Russ.  &  Ry., 
412. 

49.  S.    V.    Houser,    Busbee,    410. 

50.  Barnes   v.   P.,   18   m.   52,   65 
Am.  D.  699. 

51.  Edmundson  v.    S.,    17    Ala. 
179,  52  Am.  D.  169. 

52.  S.   V.   Patterson,   2   Ire.    346, 
38  Am.  D.  699. 

53.  Fletcher  v.  Conly,  2  Greene 
(Iowa),   88. 

54.  S.    V.    Hutson,    15    Mo.    512; 
Chapman  v.  S.,  18  Ga.  736. 

55.  C.   V.    Brigham,     147    Mass. 
414,  18  N.  E.  167. 

56.  Amann  v.  P.,  76  111.  188;  U. 
S.  V.  Howard,   3  Sumner,  12;    Rex 


V.  Carter,  6  Mod.  168;  Mathews  v. 
S.,  33  Tex.  102;  S.  v.  Toney,  13 
Tex.  74;  Potter  v.  S.,  9  Tex.  Ap. 
55;  Lawrence  v.  S.,  59  Ala.  61; 
Burgamy  v.  S.,  4'  Tex.  Ap.  572. 

57.  Donnel  v.  TJ.  S.,  Morris,  141, 
39  Am.  D.  457. 

58.  Rex  V.  Shakespeare,  10  East, 
83. 

59.  Cruikshank  v.  Comyns,  24 
111.   602. 

60.  Collins    V.    S.,    43    Tex.    577. 

61.  U.  S.  V.  Spintz,  18  Fed.  377. 

62.  Osborne  v.  S.,  14  Tex.  Ap. 
22S. 

63.  Jacobs  v.  S.,  61  Ala.  448. 

64.  Brown  v.  S.,  28  Tex.  Ap.  65, 
11  S.  W.  1022. 

65.  Reg.  V.  Davis,  5  Cox 
C.  C.  237;  C.  v.  Donovan,  13 
Allen,  571;  Siebert  v.  S.,  95  Ind. 
471;  C.  Brigham,  147  Mass.  414', 
18  N.  E.  169;  S.  v.  Thompson,  10 
Mont.  549;  Weitzel  v.  S.,  28  Tex. 
Ap.  523,  19  Am.  St.  855,  13  S.  W. 
864;  Bennett  v.  S.,  62  Ark.  516,  36 
S.  W.  947;  Com.  v.  Warren,  143 
Mass.  568,  10  N.  E.  178;  Faust  v. 
V.  S.,  163  tJ.  S.  452,  41  L.  Ed.  224 
16  Sup.  Ct.  1112;  Henderson  v.  S., 
37  Tex.  Cr.  Ap.  79,  38  S.  W.  617; 


"§  689  Name  and  Addition.  541 


names  cannot  be  pronounced  otlierwise  than  alike,  it  is 
competent  for  the  court  to  declare  their  identity  as  of 
law.8*  Therefore  in  proper  circumstances,  not  all,  the  ques- 
tion may  be  raised  by  demurrer.®'^  On  a  plea  of  abatement 
for  misnomer,  it  may  be  presented  to  the  jury  by  replica- 
tion.^* 

§  689.  1.  Same  Names  in  Differing  Forms. — Ohitty 
says:  "If  two  names  are  in  original  derivation  the  same, 
and  are  taken  promiscuously  in  common  use,  though  they 
differ  in  sound,  yet  there  is  no  variance. ' '  ^^  This  is  be- 
cause, when  one  form  of  the  name  is  spoken,  it  impresses 
the  listener  with  the  other,  and  he  employs  them  indiffer- 
ently, like  any  other  synonymes.  Thus,  Piers  and  Peter 
have  in  England  been  said  to  be  equivalents;  because,  as 
appears  from  some  acts  of  Parliament,  they  "have  been 
used  promiscuously  as  signifying  the  same  person.  So 
Saunders  and  Alexander,  Jane  and  Joan,  Jean  and  John, 
Oarret,  Gerat,  and  Gerald,  are  the  same  names. ' '  ''** 

2.  With  Us, — there  has  been  less  occasion  to  resort  to 
this  doctrine,  yet  we  have  recognitions  of  it,  direct  and 
indirect  ;^^  it  is  founded  equally  in  American  and  English 
reason;  so  is  believed  to  be  a  part  of  our  unwritten  law. 
Thus,  Jack  is  a  diminutive  for  John ;  hence  if  it  is  employed 
in  the  indictment,  it  will  be  sustained  in  proof  by  John.''^ 
So  Eich.  and  Eichard  are  the  same,''^  likewise  Geo.  and 
George;'^*  for  these  common  abbreviations  have  become 
parts  of  our  language. 

p.  V.  James,  110  Cal.  155,   42  Pac.  69.     1   Chit.   Crim.   Law,   203,  re- 

479 ;  S.  V.  Garvin,  48  S.  Car.  258,  26  ferring  to  2  Rol.  Abr.,  135  Bac.  Abr. 

'S.  E.  570;  Underwood  v.  S.,  72  Ala.  Misnomer,  where  the  instances  of 

220,  222.  this  principle  are  stated  at  large. 

66.  C.  V.  "Warren,  143  Mass.  568,  70.    Bac.  Abr.  Misnomer,  A. 
569,  10  N.  E.  178;  S.  v.  Havely,  21  71.    Wilk'erson  v.  S.,  13  Mo.  91, 
Mo.  498.  53   Am.    D.    137;    C.   v.    Terry,    114 

67.  Munkers  v.  S.,  87  Ala.  94-,  6  Mass.  263;  S.  v.  Godet,  7  Ire.  210; 
So.  357.     See  S.  v.  Wammack,  70  Kennedy  v.  Merriam,  70  111.  228. 
Mo.  410;   Smith  v.  S.    (Ala.  1910),  72.    Walter  v.  S.,  105  Ind.  589,  5 
'51   So.   636.  N.  E.  735. 

68.  S.  V.   Malia,   79   Me.   540,  11  73.     S.  v.  Dodson,  16  S.  C.  453. 
-A.  602.  74.    Patterson  v.  P.,  12  Hun,  137. 
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§  689  a.  How  repeat  Name. — ^When  the  name  has  been 
fully  set  out,  repetitions  may  be  made  by  attaching  "said" 
or  "aforesaid"  to  a  part,  if  there  is  nothing  to  create  an 
ambiguityJ^  Not  always  is  even  such  a  repetition  neces- 
sary; as,  the  nominative  may  by  construction  extend 
through  the  sentenceJ**  And  sometimes,  by  rejecting  sur- 
plusage, we  may  render  harmless  a  mistake  in  the  repeti- 
tion." 

§  689  b.  The  Proof — ^must  be  of  the  whole  name,  not  of 
the  Christian  name  or  surname  alone;''®  and,  as  we  have 
seen,  it  must  correspond  to  the  allegation  or  the  variance- 
will  be  fatal.''®  The  rule  of  a  part  of  our  courts,  to  disre- 
gard the  middle  name  or  initial,  often  has  the  effect  to- 
prevent  a  variance,*"  which  would  be  fatal  in  other  courts.*^' 
Other  questions  connected  with  the  proof  belong  rather  to- 
the  general  law  of  evidence.^^ 


75.  S.  V.  Pike,  65  Me.  Ill;   S.  v. 
Coppenburg,  2  Strob.  273;   Chappie 
V.  S.   (Tenn.  1911),  135  S.  W.  321 
S.  V.  Eddy,  46  Ore.  625,  81  P.  941 
modified  In  46  Ore.  625,  82  P.  707 
Chessley  v.  S.   (Tex.  Cr.  1903),  74 
S.  W.  548;   but  compare  Powell  v. 
S.,  42  Tex.  Cr.  12,  57  S.  W.  95. 

76.  S.  V.  Hand,  1  Bng.  165. 

77.  Ante,  §  481  (4)  note;  Mus- 
quez  V.  S.,  41  Tex,  226;  S.  v.  Hen- 
derson 68  N.  C.  348;  where  name  is 
rectly  stated  at  the  beginning.  P. 
V.  Oliveria,  127  Cal.  376,  59  P.  772; 
Drake  v.  S.,  145  Ind.  210,  41  N.  B. 
793;  Com  v.  Robinson,  165  Mass. 
426,  43  N.  E.  121. 

78.  Charleston  v.  Schroeder,"  4 
Rich.  296;  P.  v.  Hughes,  41  Cal. 
234;  Hensley  v.  C,  1  Bush,  11,  89 
Am.  D.  604;  Reg.  v.  Dent,  2  Cox  C. 
C.  354;  Jackson  v.  S.,  55  Wis.  589, 
13  N.  W.  448.  See  P.  v.  McGilver, 
67  Cal.  55,  7  P.  49. 

79.  Ante,  §  488  (3);  S.  v.  Hous- 
ton, 19  Mo.  211;  S.  V.  Lincoln,  17 
Wis.  579;  Owen  v.  S.,  48  Ala.  328; 


Reg.  V.  Frost,  Dears.  474,  29  Eng. 
L.  &  Eq.  546;  Whittle  v.  Frank- 
land,  2  B.  &  S.,  49;  S.  v.  Harrison,. 
69  N.  C.  143;  Reg.  v.  Wilson,  1  Den. 
C.  C.  284,  2  Car.  &  K.  527;  Eng- 
lish V.  S.,  30  Tex.  Ap.  470;  Combast 
V.  Co.,  137  Ky.  495,  125  S.  W. 
1092;  S.  V.  Le  Pitre,  54  Wash.  166,. 
103  P.  27. 

80.  Miller  v.  S.,  69  Ind.  284;  S; 
V.  Feeny,  13  R.  I.  623;  Scott  v.  S.^ 
7  Lea,  232;  S.  v.  English,  67  Mo. 
136;  P.  V.  Lake,  110  N.  Y.  61,  6- 
Am.  St.  344,  17  N.  E.  146. 

81.  Moynahan  v.  P.,  3  Colo.  367.. 
See  Burroughs  v.  S.,  17  Fla.  643;. 
C.  V.  O'Hearn,  132  Mass.  553. 

82.  S.  V.  Dillihunty,  18  Mo.  331; 
Mershon  v.  S.,  51  Ind.  14;  C.  v., 
Dillane,  1  Gray,  483;  Reg.  v.  Doug- 
las, Car.  &  M.  193;  C.  v.  Crawford, 
9  Gray,  129;  Shepherd  v.  P.,  72  111.. 
480;  V.  S.  V.  Dodge,  Deady,  186; 
Meyer  v.  S.,  50  Ind.  18 ;  C.  v.  Stone,. 
103  Mass.  421;  Reg.  v.  Toole,  Dears. 
&  B.  194,  7  Cox  C.  C.  266,  40  Eng.. 
L.  &  Bq.  583. 


CHAPTER  XLV. 

THE  INDORSEMENT  OP  THE  PROSECUTOR'S  NAME  ON  THE 
INDICTMENT. 

Compare — as  to  costs,  with  post,  §§  1313-1321. 

§  690.  A  private  Person, — ^we  have  seen,^^  commonly  in- 
stigates the  prosecution  in  England,  and  sometimes  with  us. 
And— 

§691.  1.  Liabilities — (Malicious  Prosecution). — ^At  the 
common  law,  such  prosecutor  incurs  some  liabilities;  as, 
if  the  prosecution  is  both  malicious  and  without  probable 
cause,  the  defendant  on  being  acquitted  may  have  against 
him  a  civil  suit  for  damages.®*    Also, — 

2.  Costs  and  Expenses. — ^Under  differing  statutes,  in 
England  and  some  of  our  States,  he  is  in  specified  circum- 
stances, not  in  all,  liable  to  pay  the  costs  of  the  proceed- 
ing when  it  is  frivolous  or  malicious,  or  even  when  it  sim- 
ply fails.*^     On  the  other  hand,  in  England,  he  is  some- 

83.  Ante,  §  278  (1);  1  Chit.  Taylor,  21;  Rex.  v.  Righton,  3  Bur. 
Crim.  Law,  1  et  seq.  1694;    S.  v.  Darr,  63  N.  C.  516;    C. 

84.  Bishop  Non-Con  Law,  §§  v.  Hargesheimer,  1  Ashm.  413;  C. 
218-250;  1  Chit.  Crim.  Law,  9,  10;  v.  Philadelphia,  4  S.  &  R.  541;  S. 
Farmer  v.  Darling,  4  Bur.  1971;  v.  Holliday,  22  Iowa,  397;  In  re 
Johnstone  v.  Sutton,  1  T.  R.  510,  Bbenhack,  17  Kan.  618;  Gault  v. 
544,  545;  Davis  v.  Hardy,  6  B.  &  Wallace,  53  Ga.  675;  S.  v.  McCarty, 
C.225;  Basehe  v.  Matthews,  Law  4  R.  I.  82;  Rex  v.  Watton,  4  Car. 
Rep.  2  C.  P.  684;  Stone  v.  Stevens,  &  P.  229;  Guffy  v.  C,  2  Grant, 
12  Conn.  219,  30  Am.  D.  611;  Ash  v.  (Pa.),  66;  S.  v.  Donnell,  11  Iowa, 
Marlow,  20  Ohio,  119;  Stewart  v.  452;  S.  v.  Menhart,  9  Kan.  98;  C. 
Thompson,  51  Pa.  158.  v.   McCuen,   75   Pa.   215;    Margrave 

85.  Reg.  V.  Steel,  1  Q.  B.  D.  482;  v.  U.  S.,  Morris,  452;  C.  v.  Hill,  9 
Rex  V.  Filewood,  2  T.  R.  145;  Fra^  Leigh,  601;  Rex  v.  Salwick,  2  B. 
zer  V.  S.,  2  Swan  (Tenn.),  535;  S.  &  Ad.  136;  Rex  v.  Chadderton,  5  T. 
v.  Green,  2  Head,  356;  C.  v.  St.  R.  272;  York  v.  Jacobs,  3  Pa.  (P. 
Clair,  1  Grat,  556;  S.  v.  Cocker-  &  W.)  365;  Burns  v.  S.,  5  Ala.  227; 
ham,  1  Ire.  381;  Office  v.  Gray,  2  Ex  parte  Cain,  9  Mo.  769.  And  see 
Car.  Law  Rep.  424;   S.  v.  Forsyth,  In  re  Kelly,  62  N.  Y.  198.    As  when 
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times  reimbursed  from  the  public  treasury  for  a  successful 
prosecution,®^  or  occasionally  for  proper  steps  taken  short 
of  a  conviction,* '^  or  the  defendant  is  required  to  pay  costs 
to  him.*®  He  is  not  a  party;  and,  in  these  cases  as  in  others, 
the  costs  and  expenses,  whether  on  the  one  side  or  the 
other,  are  a  mere  creature  of  the  statute,  rcoverable  only 
when  and  to  the  extent  prescribed.*^     Hence,^ — 

3.  The  Prosecutor's  Indorsement — is  in  some  of  the 
States  required  to  be  written  on  the  indictment;  in  a  part 
of  them,  on  certain  indictments,  not  on  all.®" 


the  issue  turns  out  to  te  civil  and 
nolle  pros,  is  entered,  S.  v.  Stone, 
153  N.  C.  614,  69  S.  B.  219. 

86.  Reg.  V.  Oswestry,  12  Q.  B. 
239;  Reg.  v.  Williams,  6  Q.  B.  273; 
Reg.  V.  Dobson,  9  Q.  B.  302;  Rex  v. 
Gilbie,  5  M.  &  S.  520;  Reg.  v.  Han- 
son, 2  Car.  &  K.  912,  4  Cox  C.  C. 
138;  Rex  v.  Millington,  1  Car  &  P. 
83;  Rex  v.  Powell,  1  Car.  &  P.  96; 
Rex  V.  Osborne,  4  Bur.  2125;  Rex 
V.  Richards,  2  Man.  &  R.  405,  8  B. 
&  C.  420;  Rex  v.  Johnson,  1  Moody, 
173;    Reg.  v.  Butterwlck,  2  Moody 

6  R.  196;  Rex  v.  Cook,  1  Man.  & 
R.  526;  Rex  v.  Johnson,  4  M.  &  S. 
515;  Wormersly's  Case,  2  Lewin, 
162;  Lewen's  Case,  2  Lewin,  161; 
Rex  V.  Paine,  7  Car.  &  P.  135. 

87.  Rex  V.  Robey,  5  Car.  &  P. 
■552. 

88.  Reg.  V.  Roberts,  Law  Rep.  9 
Q.  B.  77;  Rex  v.  Thompkins,  2  B.  & 
Ad.  287;  Rex  v.  Moate,  3  B.  &  Ad. 
237;  Rex  v.  Williamson,  7  T.  R.  32; 
Rex  V.  Ingleton,  1  Wils.  139;  Reg.  v. 
Manchester,  7  Ellis  &  B.  453,  40 
Eng.  L.  &  Eq.  141;  Reg.  v.  Preston, 

7  Dowl.  P.  C.  593;  Reg.  v.  Vow- 
church,  2  Car  &  K.  393;  Reg.  v. 
Taunton,  3  M.  &  S.  465;  R6x  v. 
Bird,  2  B.  &  Aid.  522;  Rex  v.  Clif- 
ton, 6  T.  R.  344;  Rex  v.  Wingfleld,  1 
"W.  Bl.  602;  Reg.  v.  Merionethshire, 


6  Q.  B.  343;  Rex  v.  Turner,  15  East, 
570;  Rex  v.  Dewsnap,  16  East,  194; 
Rex  V.  Chamberlayne,  1  T.  R.  103; 
Reg.  V.  Hawdon,  11  A.  &  E.  143; 
Rex  V.  Exeter,  5  Man.  &  R.  167; 
Rex  V.  Waldegrave,  2  Q.  B.  341; 
Rex  V.  Barrett,  2  Lewin,  263;  Rex 
V.  Dewhurst,  2  Nev.  &  M.  253,  5  B. 
&  Ad.  405;  Reg.  v.  Pembridge,  3  Q. 

B.  901. 

89.  Post,  §  1313;  Hansard  v.  S., 
5  Humph.  115;  Carter  v.  Hawley, 
Wright,  332;  S.  v.  Abrams,  4 
Blackf.  440;  Rex  v.  Richardson,  6 
D.  &  R.  141. 

90;  As  to  when  the  indorsement 
is  required,  and  when  not,  see  Mc- 
Waters  v.  S.,  10  Mo.  167;  S.  v.  Mc- 
Courtney,  6  Mo.  649;  S.  v.  Hurt,  7 
Mo.  321;  TJ.  S.  v.  Flanakin,  Hemp. 
30;  Lucy  v.  S.,  8  Mo.  134;  S.  v. 
Brown,  5  Eng.  104;  Wortham  v.  C, 
5  Rand.  669;  S.  v.  Robinson,  9  Fost. 
N.  H.  274;  C.  v.  Bybee,  5  Dana,  219; 
S.  V.  Moles,  9  Mo.  694;  C.  v.  Gore, 
3  Dana,  474;  S.  v.  McCann,  Meigs, 
91;  U.  S.  V.  Mundel,  6  Call,  245; 
Gabe  v.  S.,  1  Eng.  540;  S.  v.  Stan- 
ford, 20  Ark.  145;  S.  v.  Scott,  25 
Ark.  107;  White  v.  S.,  13  Ohio  St. 
569;   Baker  v.  S.,  12  Ohio  St.  214; 

C.  V.  Patterson,  2  Met.  Ky.  374;  S. 
V.  Rogers,  37  Mo.  367;  S.  v.  Harri- 
son, 19  Ark.  565;   Bedford  v.  S.,  2 


^§  692,  693  Indoksembnt  of  Pkosecutoe's  Name.  545 

§  692.  Directory  and  Mandatory. — Some  of  these  stat- 
utes are  deemed  directory,  so  that  the  omission  of  the  in- 
dorsement does  not  invalidate  the  indictment.®^  But  most 
are  by  construction  or  their  terms  mandatory;  and  the  un- 
indorsed indictment  will  be  quashed,®^  or  otherwise  ad- 
judged ill.®*  In  some  States,  no  advantage  can  be  taken 
of  this  defect  after  verdict;®*  in  others,  the  objection  is 
open  at  any  time.®^ 

§  693.  1.  Who  Indorser.^ — ^A  married  woman  was  ad- 
judged incompetent;  because,  "she  being  wholly  irrespon- 
sible in  law,  either  for  costs  or  damages,  the  indorsement 
of  her  name  was  no  compliance  with  the  true  meaning  of 
the  statute."®"  The  foreman  of  the  grand  jury  suflBces;®'^ 
and  in  North  Carolina,  the  prosecuting  ofificer  has  a  discre- 
tion to  put  on  the  Governor's  name  as  prosecutor,  whenever 
he  thinks  the  public  interest  demands.®^ 

2.  Voluntary. — No  one  can  be  made  an  indorser  when 
not  consenting.®®  A  voluntary  appearance  before  the  grand 
jury  as  a  witness  does  not  amount  to  an  indorsement.^ 

3.  Security  for  Costs — cannot,  it  was  held  in  Missouri, 
be  required  of  an  indorser.^ 

Swan,   Tenn.   72;    S.   v.   Gossage,   2  95.     Kirk  v.  S.,  13  Sm.  &  M.  406; 

Swan,  Tenn.  263 ;    Molett  v.  S.,  33  Medaris  v.  S.  10  Yerg.  239.    The  in- 

Ala.  408;  Rex  v.  Lukens,  1  Dall.  5;  dorsement    must    be    made    before 

S.  V.  Goss,  74  Mo.  592;  S.  v.  Poulin,  the  Indictment  goes   to  the   grand 

105  Me.  224,  74  A.  119;  Com.  v.  New  jury;    at  least,  it  is  too  late  after 

Bethlehem   Borough,   15   Pa.   Super  verdict.     Moore  v.  S.,  13  Sm.  &  M. 

Ct.  158.  259;  Allen  v.  G.,  2  Bibb,  210.  Where 

91.     S.  V.  Hughes,  1  Ala.  655,  656,  it   was   by   a   married   woman,   the 

opinion  by  Collier,  C.  J.;   Hubbard,  objection   to   her   competency   was 

V.  S.,  72  Ala.  164.     And  see,  as  to  taken      by     plea     in     abatement. 

Virginia,  C.  v.  Dever,  10  Leigh,  685.  Moyers  v.   S.,   11  Humph.   40. 
.  92.     Towle  V.  S.,  3  Fla.  202.      .  96.     Moyers  v.  S.,  11  Humph.  40. 

93.  Moore  v.  S.,  13  Sm.  &  M.  97.  King  v.  S.,  5  How.  Miss.  730. 
259;  Peter  v.  S.,  3  How.  Miss.  433;  98.  S.  v.  English,  1  Murph.  435. 
S.  V.  Joiner,  19  Mo.  224;  C.  v.  Gore,  99.     S.  v.  Hodson,  74  N.  C.  151. 

3  Dana,  474.  1.     S.  v.  Bailey,  21  Me.  62.     See 

94.  Vezain  v.  P.,  40  111.  397;  S.  v.  Scott,  25  Ark.  107;  S.  v.  Lup- 
Hayden    v.    C,    10    B.    Monr.    125;       ton,  63  N.  C.  483. 

Rodes  V.  S.,  10  Lea,  414;  Parham  v.  2.     S.  v.  Bowling,  14  Mo.  508. 

S.,  10  Lea,  498. 
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4.  The  Death — of  the  indorser  does  not  abate  the  indict- 
ment.^ 

§  694.  1.  On  what  Part  written. — ^An  indorsement  writ- 
ten on  any  part  will  be  good;  it  may  be  either  on  the  face 
or  back.*    In  some  States,  it  is  generally  at  the  foot.^ 

2.  Any  Form  of  Words, — conveying  the  idea,  will  be 
adequate.^' 

3.  Striking  Off. — It  has  been  deemed  that  a  motion  to 
strike  off  a  prosecutor's  name,  or  release  him,  should  be 
cautiously  received.  He  has  his  action  if  it  was  put  on 
without  authority.^ 

3.  C.  V.  Cunningham,  5  Litt.  292;  5a.  C.  v.  Dove,  2  Va.  Cas.  29; 
S.  V.  Loftls,  3  Head,  500.                      S.  T.  Denton,  14  Ark.  343;  Haught 

4.  Williams  v.  S.,  9  Mo.  270;  TJ.      v.  C,  supra. 

S.  V.  Mundell,  1  Hughes,  415.  6.    Bartlett  v.  Humphreys,  Har- 

5.  Allen    v.    C,    2    Bibb,    210;      din,  522. 
Haught  V.  C,  2  Va.  Cas.  3. 


CHAPTEE  XLVI. 


INDORSEMENT  BY  THE  GRAND  JURY. 

Consult — the  chapter  on  the  proceedings  before  the  grand  jury,  post,  § 
861  et  seq. 

§  695.  In  England, — the  draft  of  the  indictment,  termed 
a  bill,  is  laid  before  the  grand  jnrors  engrossed  on  parch- 
ment. They  examine  witnesses  to  its  allegations;  and  if 
they  find  them  true  and  so  declare,  it  ceases  to  be  a  bill  and 
is  known  as  the  indictment.'' 

§  696.  With  Us, — the  course  is  in  substance  the  same,® 
Tet  ordinarily,  in  most  of  our  States,  the  prosecuting  officer 
attends  the  grand  jury,  and  he  postpones  drawing  the  bill 
till  the  evidence  has  been  heard,  and  he  is  advised  whether 
or  not  they  will  indict  the  accused  person,  and  for  what.® 

§  697.  Foreman — Indorsement. — On  the  organization  of 
the  grand  jury,  the  court  appoints,  or  they  choose,  a  fore- 
man who  is  their  mouth-piece.  If  they  find  a  bill  to  be 
true,  he  or  their  clerk  indorses  on  it  the  words  "A  true 
bill;"  or  if,  in  the  English  practice,  the  bill  is  rejected,  the 
indorsement  is  ' '  Not  a  true  bill, "  or  "  Not  found. ' '  ^^  More 
in  detail, — 

§  698.  1.  Form  of  indorsing  Bill. — The  orderly  course 
when  the  grand  jury  have  determined  to  affirm  a  bill,  is  for 
the  foreman  to  write  under  the  words  "A  true  bill,"  his 
own  name,  adding  his  official  title  of  "Foreman  of  the 
Grand  Jury;"  or,  what  means  the  same  thing,  simply 
"Foreman."  ^^     But  the  name  alone,  without  mention  of 

7.  Ante,  §  131,  337  (1);  Dears,  ster's  Case,  5  Greenl.  432;  C.  v. 
Grim.  Process,   35,  1  Gude   Grown      Smyth,  11  Gush.  473. 

Pract.  84,  1  Chit.  Grim.  Law,  163.  10.     1   Ghit.   Grim.   Law,   324';    S. 

8.  S.  V.  McLain,  104  N.  G.  894,  v.  Horton,,  63  N.  G.  595;  Esterling 
10  S.  E.  518.  V.  S.,  35  Miss.  210. 

9.  Post,   §   861.     And  see  Web-  11.    U.  S.  v.  Plumer,  3  Glif.  28. 
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the  official  cliaracter,  suffices;  because  the  latter  appears 
of  record.^^  And  this  reason  carries  or  confirms  other  con- 
sequences; as,  where  his  whole  name  is  in  the  record,  a 
signature  by  initials  for  his  Christian  name  is  adequate,^* 
— a  conclusion  which  might  result  from  still  other  reasons, 
in  part  already  explained!^*  He  may  sign  by  his  mark,  or 
the  name  may  be  written  by  a  third  person  at  his  request.^^ 

2.  Place  on  Bill. — It  is  immaterial  on  what  part  of  the 
bill  the  foreman's  signature  appears;^® 

§  699.  1.  Such  Indorsement  imports — that  the  finding 
was  by  an  adequate  number  of  the  grand  jurors.^'^  And 
in  other  respects  it  fully  satisfies  the  common  law  rules.^* 
Indeed, — 


12.  S.  V.  Chandler,  2  Hawks, 
439,  440;  ante,  §  238;  post,  §  703; 
McGuffle  V.  S.,  17  Ga.  497;  S.  v. 
Brown,  31  Vt.  602,  603;  Wall  v.  S., 
23  Ind.  150;  S.  v.  Jolly,  7  Iowa,  15; 
Wesley  v.  S.,  52  Ala.  182;  S.  v. 
Sopher,  35  La.  An.  975.  And  see 
Hall's  Case,  3  Grat.  593;  Cherry  v. 
S.,  6  Fla.  679;  Dixon  v.  S.,  4  Greene, 
Iowa,  381;  Dutell  v.  S.,  4  Greene, 
Iowa,  125.  An  Indictment  indorsed 
a  true  hill,  and  returned  by  the 
whole  grand  Jury,  has  heen  held 
sufficient  without  the  special  ap- 
pointment of  a  foreman.  Priar  v. 
S.,  3  How.  Miss.  422;  Peter  v.  S., 
3  How.  Miss.  433.  And  see  Ester- 
ling  V.  S.,  35  Miss.  210. 

13.  S.  V.  Collins,  3  Dev.  117;  S. 
V.  Taggart,  38  Me.  298. 

14.  Ante,  §  665  (2),  note, 
Georgia,  685;  S.  v.  Taggart,  supra; 
Studstill  V.  S.,  7  Ga.  2;  C.  v.  Glea- 
son,  110  Mass.  66. 

15.  S.  V.  Tinney,  26  La.  Ann. 
460;   S.  V.  Powell,  24  Tex.  135. 

16.  Overshiner  v.  C.,  2  B.  Monr. 
344;  S.  V.  Hogan,  31  Mo.  342;  S.  v. 
McNeill,  93  N.  C.  552;  S.  v.  Bow- 
man, 103  Ind.  69,  2  N.  E.  289;  S.  v. 


Howell,  34  Mo.  Ap.  86;  Parker  v. 
S.,  125  Ala.  86,  27  So.  780;  Blume 
V.  S.,  154  Ind.  343,  56  N.  E.  771; 
S.  V.  Hill,  48  W.  Va.  132,  35  S.  E. 
831. 

Signature  to  information.  An 
information  written  on  connected 
pages,  in  one  hundred  counts,  each 
with  a  separate  caption,  was  held 
good  though  signed  only  at  the 
close  of  the  last  count.  S.  v.  Pad- 
dock, 24  Vt.  312.  See  also,  to  a  like 
effect.  Burgess  v.  C,  2  Va.  Cas.  483. 

17.  Turns  v.  C,  6  Met.  224; 
Dutell  V.  S.,  4  Greene,  Iowa,  125; 
Spigener  v.  S.,  62  Ala.  383. 

18.  Spratt  V.  S.,  8  Mo.  247;  Mc- 
Donald V.  S.,  Mo.  283;  Harriman  v. 
S.,  2  Greene  (Iowa),  270;  Brother- 
ton  V.  P.,  75  N.  Y.  159.  Possibly,  in 
some  of  our  States,  more  is  re- 
quired by  statute,  hut  not  gen- 
erally. 

Name  of  offense.  The  name  of 
the  offense  need  not  be  indorsed 
by  the  grand  jury,  and  no  harm  will 
come  if  a  wrong  name  is  thus 
given.  Cherry  v.  S.,  6  Fla.  679; 
Collins  V.  P.,  39  111.  233;  S.  v. 
Rohfrischt,  12  La.  Ann.  382;   S.  v. 
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2.  Further  of  its  Words.— " True  bill,"  omitting  "a," 
"will  suffice.^*  And  a  sentence  was  sustained  where  the 
words  were  "A  bill,"  omitting  "true;"  for,  supposing 
"true"  to  be  necessary,  still  "the  omission,"  said  Gibson, 
C.  J.,  "was  one  of  those  clerical  slips  which,  it  is  well  set- 
tled, the  court  has  power,  by  the  previous  assent  of  the 
grand  jury,  to  amend.  "^^ 

§700.  1.  The  Statutes — of  some  of  the  States  seem 
mandatory  as  to  the  foreman's  indorsement;  -^  so  that,  when 
it  is  not  made,  the  proceedings  become,  as  observed  in  one 
case,  coram  non  judice?^    But — 

2.  Omitting  "True  Bill"  and  Foreman's  Signature. — 
In  the  absence  of  a  mandatory  statute,  the  doctrine  best 
sustained  by  reason  and  authority  is  that  the  words  "a 
true  bill"  and  the  signature  of  the  foreman,  may  be  dis- 
pensed with  if  the  fact  of  the  jury's  finding  appears  in  any 
other  form  in  the  record.  Even  where  the  words  "a  true 
bill"  were  required  by  statute,  the  foreman's  signature 
thereto  was  held  not  to  be  necessary.^^  Holt,  C.  J.,  once 
explained  by  saying  that  the  written  bill  is  simply  "for 
the  ease  of  the  jury  and  for  expedition;  it  is  nothing  till 
it  is  found,  for  the  jury  make  it  an  indictment  by  finding 
it;  they  may  alter  what  they  please,  or  refuse  it  absolutely. 
And  if  the  jury,  upon  examining  the  witnesses,  would  only 

Fitzpatrick,  8  W.  Va.  707.    And  see  1140.    See  S.  v.  Mertens,  14  Mo.  94; 

C.  V.  McKinney,  8  Grat  589;  HaU's  Steele  v.  S.,  1  Tex.  142;  Johnson  v. 

Case,   3   Grat.   593;    S.   v.   Shepard,  S.,  23  Ind.   32;    Leonardo  v.  Terrl- 

10  Iowa,  126.  tory,  1  'New  Mex.  291;   Whitley  v. 

19.  S.  V.  Elkins,  Meigs,  109;  S.  S.,  166  Ala.  42,  52  So.  203;  Coburn 
V.  Davidson,  12  Vt.  300;  Martin  v.  v.  S.,  151  A.  Ala.  100,  44  So.  50;  Den- 
S.,  30  Neb.  507,  46  N.  W.  621.  ton  v.  S.,    155  Ind.  307,  58  N.  E.  74; 

20.  Sparks  v.  C,  9  Pa.  354.  Patterson  v.  Com.,  86  Ky.  313,  5  S. 

21.  Gardner  v.  P.,  3  Scam.  83;  W.  387,  9  Ky.  L.  381;  Lewis  v. 
Com.  V.  Louisville  &  N.  R.  Co.  (Ky.  Com.,  20  Ky.  L.  1104,  48  S.  W.  977; 
1896),  32  S.  W.  132;  S.  v.  Buntin,  Bird  v.  S.,  103  Tenn.  343,  52  S.  W. 
123  Ind.  124,  23  N.  E.  1140.                 '  1076;  S.  v.  McBroom,  127  N.  C.  528, 

22.  Nomaque      v.      P.,      Breese,  37  S.  E.  193. 

109;  Cooper  v.  S.,  79  Ind.  206;  S.  v.  .  23.     C.  v.  Walters,    6  Dana,  290; 

Morrison,  30  La.  Ann.  817;  Strange  Frisbie  v.  U.  S.,  157  U.  S.  160,  15 

V.  S.,  110  Ind.  354,  11  N.  E.  357;  S.  Sup.  Ct.  586,  39  L.  Ed.  657. 
V.   Buntin,   123  Ind.  124,   23  N.  E. 
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present  a  matter  of  fact  with  time  and  place,  the  court 
might  cause  it  to  be  drawn  up  into  form,  without  carrying 
it  to  the  jury.  Again,  there  needs  no  billa  vera ;  for  that  is 
only  the  jury's  owning  that  which  the  court  has  prepared 
for  them."2« 


24.  Rookwood's  Case,  13  How. 
St.  Tr.  139,  159.  As  already  ex- 
plained in  the  text,  the  rules  in  our 
States,  either  by  interpretations  of 
the  common  law  or  by  force  of  the 
statutes,  differ.  Thus,  in  some  the 
formal  indorsement  appears  to  be 
necessary.  S.  v.  Squire,  10  N.  H. 
553;  Webster's  Case,  5  Greenl. 
432,  434;  S.  v.  Burgess,  24  Mo.  381, 
69  Am.  D.  433;  Johnson  v.  S.,  23 
Ind.  32.  In  others,  while  it  would 
seem  to  be  required,  advantage  can 
be  taken  of  the  omission  only  at  an 
early  stage  of  the  proceedings.  S. 
V.  Murphy,  47  Mo.  274;  S.  v.  Ship- 
pey,  10  Minn.  223,  88  Am.  D.  70;  P. 
V.  Lawrence,  21  Cal.  368;  P.  v. 
Johnston,  48  Cal.  549;  Wau-kon- 
chaw-neek-kaw  v.  U.  S.,  Morris, 
332;  Patterson  v.  C,  86  Ky.  313,  5 
S.  W.  387;  S.  v.  Brooks,  94  Mo.  121; 
S.  V.  Grove,  61  W.  Va.  697,  57  S.  E. 
296.  In  other  of  the  States,  a  rec- 
ord showing  the  finding — as,  that 
the  indictment  was  returned  into 
court  by  the  grand  jury — will  ren- 
der their  formal  indorsement  un- 
necessary. S.  V.  Creighton,  1  Nott 
&  McC.  256,  257;  McGuffie  v.  S.,  17 
Ga.  497;  S.  v.  Cox,  6  Ire.  440.  And 
see  the  earlier  case  of  S.  v.  Collins, 
3  Dev.  117.  See  also  Hopkins  v.  C, 
50  Pa.  9,  88  Am.  D.  518;  S.  v. 
Powell,  24  Tex.  135;  S.  v.  Flores, 
33  Tex.  444;  Pinson  v.  S.,  23  Tex. 
579;  Hannah  v.  S.,  1  Tex.  Ap.  578. 
The  same  has  been  strongly  Inti- 
mated in  Kentucky.  C.  v.  Ripper- 
don,  Litt  Sel.  Cas.  194;  0.  v.  Wal- 


ters, 6  Dana,  290.  And  in  Missouri, 
a  statute  expressly  providing  that 
the  foreman  shall  certifiy  every  in- 
dictment found,  to  be  a  true  bill, 
on  the  indictment  itself,  was  held 
to  be  only  directory,  and  one  with- 
out his  name  was  adjudged,  on  a 
motion  in  arrest  of  Judgment,  to  be 
good.  S.  V.  Mertens,  14  Mo.  94. 
And  see  S.  v.  Lassley,  7  Port.  526; 
Greeson  v.  S.,  5  How.  Miss.  33; 
Bennett  v.  S.,  8  Humph.  118.  See 
also  S.  V.  Muzingo,  Meigs,  112;  Gil- 
man  V.  S.,  1  Humph.  59;  Brown  v. 
S.,  7  Humph.  155.  The  record 
must  show  that  the  grand  jury  re- 
turned the  indictment  into  court. 
R.ainey  v.  P.,  3  Gilman,  71.  See 
also  post,  §  869a.  According  to 
New  Hampshire  and  Massa- 
chusetts decisions,  assuming  that 
the  indictment  must  be  signed  by 
the  foreman,  still  the  words  "a 
true  bill"  over  his  signature  are 
not  necessary.  S.  v.  Freeman,  13 
N  H.  488;  C.  v.  Smyth,  11  Cush. 
473.  The  indorsement  is  not  es- 
sential in  Texas.  Campbell  v.  S.,  8 
Tex.  Ap.  84;  Jones  v.  S.,  10  Tex. 
Ap.  552;  Weaver  v.  S.,  19  Tex.  Ap. 
547,  53  Am.  R.  389.  And  see  Bass- 
ham  V.  S.,  38  Tex.  622.  In  the  Irish 
court,  Perrin,  J.,  said:  "It  is  per- 
fectly competent  for  any  twelve  of 
the  grand  jury,  in  the  unavoidable 
absence  of  the  foreman,  to  take 
into  consideration  and  deal  with 
the  respective  bills  of  indictment; 
but  in  every  such  case,  it  is  essen- 
tial that  every  one  of  the  twelve 
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§  701.  1.  Finding  a  Part. — ^A  grand  jury  passing  upon 
a  bill  already  drawn  for  them,  as  in  the  English  practice, 
may  find  one  count  a  true  bill  and  ignore  another.^^  But 
they  cannot  thus  divide  a  count,  affirming  a  part  and  reject- 
ing the  rest.^®  And  an  indorsement  on  a  bill  in  ten  counts 
being  "A  true  bill  on  both  counts,"  the  finding  was  ruled  to 
be  insufficient  because  too  uncertain  and  indistinct.^'' 

2.  After  Ignored. — It  has  been  deemed  that  the  return 
of  "not  a  true  bill"  cannot  be  reconsidered  by  the  same 
grand  jury,  but  a  new  bill  may  be  sent  to  them.^^ 


grand  jurors  who  have  concurred 
in  finding  or  rejecting  any  bill  do 
sign  .  his  name  thereupon.  The 
foreman  alone  has  the  privilege  of 
signing  for  self  and  fellows."  In  re 
Grand  Jury,  3  Crawf.  &  Dix  C.  C. 
395.  See  further  on  this  entire 
question.  S.  v.  McNeill,  93  N.  C. 
552;  S.  V.  Heaton,  23  W.  Va.  773; 
S.  V.  Gouge,  12  Lea,  132;  S.  v. 
Shields,  33  La.  Ann.  991;  S.  v. 
Orrick,  106  Mo.  Ill,  17  S.  W.  176, 
329;  Deitz  v.  S.,  123  Ind.  85,  23  N. 
E.  1086;  Beard  v.  S.,  57  Ind.  8; 
White   V.    C.   29'  Grat.   824;    S.   v. 


Magrath,  44  N.  J.  L.  227.  See 
further  as  to  signature  by  foreman. 
S.  V.  Abbott,  5  Penn.  (Del.)  350,  63 
A.  231;  signature  by  initials. 
Geiger  v.  S.,  25  Ohio  Cir.  Ct.  742. 

25.  Rex-  V.  Fieldhouse,  Cowp. 
325;  S.  V.  Wilhite,  11  Humph.  602. 

26.  1  Chit  Crim.  Law,  322,  323; 
S.  V.  Creighton,  1  Nott  &  McC.  256; 
S.  V.  Wilburne,  2  Brev.  296;  S.  v. 
Wilhite,  supra. 

27.  Reg.  V.  Cooke,  8  Car.'  &  P. 
582. 

28.  S.  V.  Brown,  81  N.  C.  568. 


:  CHAPTEE  XLVII. 

INDORSEMENT  BY  THE   PROSECUTING   OFFICER. 

§  702.  At  Common  Law, — the  validity  of  the  indictment 
comes  wholly  from  the  grand  jury's  finding,  and  no  indorse- 
ment by  counsel  for  the  government  is  required.^®  Yet,. 
"while  not  legally  essential,  it  is  in  some  of  the  States  cus- 
tomary.30    Still,— 

§  703.  1.  Statutes, — ^in  other  States,  have  made  the 
prosecuting  officer's  signature  necessary.^^  As  to  the 
methods, — 

2.  Initials. — ^A  signature  by  initials  for  the  Christian 
name  is  good.^^    So, — 

3.  Name  of  Office. — Though  it  is  the  orderly  method  to 
add  to  the  signature  the  name  of  the  office,^*  the  court  ju- 
dicially knows  its  .offices  and  their  functions;  ^*  therefore  an 
indictment  is  not  rendered  bad  by  omitting  from  the  in- 
dorsement, or  even  by  misstating  in  it,  the  official  powers  or 

29.  Keithler  v.  S.,  10  Sm.  &  M.  30;  Newman  v.  S.,  101  Ga. 
192,  235;  S.  v.  Reed,  67  Me.  127;  S.  534,  28  S.  B.  1005;  S.  v.  Williams, 
V.  Vincent,  1  Car.  Law  Repos.  493;  107  La.  789,  32  So.  172;  Wither- 
C.  V.  Stone,  105  Mass.  469;  S.  v.  spoon  v.  S.,  39  Tex.  Cr.  65,  44  S.  W. 
Murphy,  47  Mo.  274;  P.  v.  Butler,  1  164. 

Idaho,  n.  s.,  231;  S.  v.  Wilmoth,  63  31.    Jackson  v.   S.,   4  Kan.  150; 

Iowa,  380,  19  N.  W.  249;  S.  v.  Mace,  Poute   v.   S.,   3    Hayw.    98;     S.    v. 

86  N.  C.  668;   Brown  v.  C,  86  Va.  Lockett,  3  Heisk.  274;   Heacock  v. 

466,  10  S.  E.  745;   Brown  v.  Com.,  S.,  42  Ind.  393;  S.  v.  Bruce,  77  Mo. 

135  Ky.  635,  117  S.  W.  281;  Nelson  193. 

V.   S.,   51   Tex.   Cr.   349,   101   S.  W.  32.    Vanderkarr  v.  S.,  51  Ind.  91; 

1012.  ante  §§  685,  698    (1). 

30,  Keithler  v.  S.,  10  Sm.  &  M.  33.     Ante,  §  698  (1). 

192;  Ward  v.  S.,  22  Ala.  16;  Ander-         34.    Greenfield  v.  S.,  7  Bax.  18; 

son  V.  S.,  5  Pike,  444,  453;  Thomas  S.  v.  Myers,  85  Tenn.  203.     Name 

V.  S.,  6  Mo.  457;  Harrall  v.  S.,  26  of  County  omitted.     S.  v.  Walker, 

Ala.  52;   Eppes  v.  S.,  10  Tex.  474;  221  Mo.  511,  120  S.  W.  1198,  108  S. 

C.  V.  Stone,  supra;  S.  v.  Farrar,  41  W.  615. 
N.  H.  53,  60;  P.  v.  Lyman,  2  Utah, 

(552)      I 
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title,  or  the  county  or  district,  of  the  officer  making  it.^*^ 
For  example,  the  words  "Prosecuting  Attorney"  instead 
of  "District  Attorney,"  ^^  or  "District  Attorney"  instead 
of  "Attorney-General,"^^  for  the  official  designation,  do 
not  render  the  indictment  ill.  Even,  it  is  believed,  if  the 
prosecuting  officer  holds  also  another  office,  and  in  his  in- 
dorsement describes  himself  as  of  the  latter,  such  misde- 
scription will  be  deemed  a  nullity;  for  his  act  is  that  of  the 
prosecuting  officer,  and  the  rule  is  that  when  an  officer  per- 
forms an  official  function,  he  is  presumed  to  be  doing  it, 
officially,  though  he  does  not  say  he  is,  in  words.^^ 

§  704.  1.  Pro  Tempore.— A  prosecuting  officer  pro  tem.^ 
or  a  special  one,  may  make  the  indorsement.^®  And  it  is 
not  different  though  his  appointment,  assuming  it  to  be 
legally  authorized,  was  but  for  the  single  case.*" 

2.  Due  Appointment, — ^if  we  assume  it  not  to  be  judi- 
cially known,*^  will,  in  most  circumstances,  be  presumed  in 
the  absence  of  proof  to  the  contrary .^^    Moreover, — 

3.  De  Facto. — Unquestionably  the  indorsement  by  a; 
mere  prosecuting  officer  de  facto  will  suffice.** 

4.  An  Omission — to  make  the  indorsement  at  the  proper 
time  is  not  necessarily  fatal  to  the  indictment,  if  the 
means  of  supplying  it  are  at  hand.** 

35.  lb.;  p.  V.  Ashnauer,  47  Cal.  So.  312;  S.  v.  Crilly,  69  Kan.  802,  77 
98;  C.  V.  Beaman,  8  Gray,  497;  S.  P.  701,  and  compare  S.  v.  Amos,  101 
V.   Tannahill,   4    Kan.    117;     S.    v.      Tenn.  350,  47  S.  W.  410. 

Brown,  8  Humph.  89;  S.  v.  Evans,  40.    S.   v.   Moxley,   102   Mo.   374, 

8  Humph.  110.  14  S.  W.  969,  15  S.  W.  556;    C.  v. 

36.  Baldwin  v.  S.,  12  Ind.  383.  McHale,  97  Pa.  397,  39  Am.  R.  808. 
And   see   S.  v.   Salge,  2  Nev.   321;  41.     Ante,    §    703    (3). 

Craft  V.  S.,  3  Kan.  450.  42.    Isham  v.   S.,  1   Sneed,   111; 

37.  S.  V.  Myers,  supra,  overrul-  Eppes  v.  S.,  10  Tex.  474.  And  see 
ing  Teas  v.  S.,  7  Humph.  174.  S.  v.  Parrar,  41  N.  H.  53;   Turner 

38.  See,  for  the  principle,  S.  v.  v.  S.,  89  Tenn.  547,  15  S.  W.  838. 
Bridgers,   87   N.   C.   562;    S.  v.   Sll-  43.     P.  v.  Turner,  85  Cal.  432,  24 
hotter,  48  Iowa,  283.  P.  857. 

39.  Reynolds  v.  S.,  11  Tex.  120;  44.    Cooper  v.  S.,  63  Ga.  515. 
Turner  v.   S.,  89   Tenn.   547,   15   S.  United  States  Courts.    As  to  the 
W.  838;   Choen  y.  S.,  85  Ind.  209;  indorsement  in  the  United  States 
Prince  v.  S.,  140  Ala.  158,  37  So.  courts,   see   U.    S.   v.     McAyoy,    4 
171;   Teague  v.  S.,  144  Ala.  42,  40  Blatch.  418. 


CHAPTER  XL  VIII. 

DEFECTS  CURED  BY  ACQUIESCENCE  AND  AMENDMENT. 

§§         704a.  Introduction. 

705-707a.  Acquiescence  and  in  General. 
708-711.    Amendments  in  Indictment. 

Consult — ante,  §§  96-98,  112,  114;  the  chapter  beginning  ante,  §  116a; 
fl,nd  chapter  on  arrest  of  judgment  beginning  post,  §  1282. 

§  704  a.  How  Chapter  divided. — ^We  shall  consider,  I. 
As  to  Acquiescence  and  in  General ;  II.  Amendments  in  the 
Indictment. 

I.    As  to  Acquiescence  cmd  in  General. 

§  705.  1.  Distinctions — there  are,  important  to  be  borne 
in  mind,  between  amendments  of  the  record  *^  and  of  the 
indictment,  between  the  different  times  of  making  the 
amendment,  between  the  cure  by  amendment  and  that  by 
acquiescence  while  steps  in  the  cause  are  taken,  between 
what  is  done  or  permitted  under  the  common  law  and  un- 
■der  statutes,  and  some  others  to  appear  as  we  proceed. 
Thus,  we  should  distinguish  between — 

2.  Statutes  of  Amendments  and  Jeofails. — These  are 
•distinct  things,  though  a  statute  may  be  both  of  amend- 
ments and  jeofails.  One  of  amendments  authorizes  the  cure 
of  a  defect  by  an  amendment  actually  made  in  the  record; 
■of  jeofails,  directs  the  court  not  to  recognize  the  defect  af- 
ter a  time  or  step  mentioned.    And — 

3.  Interpretation — leans  toward  holding  the  statute  to 
be  of  jeofails.  Thus,  16  &  17  Car.  2,  c.  8,  §  1,  applicable 
•only  to  civil  cases,  was  rendered  as  of  this  sort ;  though  by 
its  words  judgment  should  not,  after  verdict,  "be  stayed  or 


45.    As  to  which,  post,   §§   1341- 
1345. 
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reversed"  for  certain  enumerated  defects,  but  they  " shall 
be  amended."  Said  Lord  Hard wicke,  "An  actual  amend- 
ment is  never  made,  but  the  benefit  of  the  act  is  attained 
by  our  overlooking  the  exception."*®  This,  with  us,  has 
been  stated  to  be  "the  general  rule  in  respect  to  statutes 
of  amendment  and  jeofails."*'^    Still, — 

§  706.  1.  Not  all  Statutes — providing  for  amerdments 
<3an  be  treated  as  of  jeofails.  The  distinction,  not  perhaps 
fully  clear  in  the  books,  is  believed  to  be  that  whenever  a 
statute  directs  an  amendment  absolutely,  reposing  no  dis- 
cretion in  the  court,  it  may  be  treated  as  made,  and  the 
statute  is  of  jeofails.*^  But  when  the  amendment  is  to  be 
granted  by  the  court  only  in  its  discretion,  such  discretion 
must  move  before  it  can  be  regarded  as  made,  and  the 
statute  is  of  amendments. 

2.  How  make  Amendment. — The  court,  on  an  appeal  to 
its  discretion,*'  first  orders  the  amendment.  If  made  with- 
out the  order,  it  is  void.^"  In  some  circumstances,  the  order 
alone  gives  it  effect ;^^  but  generally  the  actual  making  of 
it  is  also  essential.®^  This  should  be,  not  by  mutilating  the 
record,  but  by  supplemental  or  marginal  entries,  new 
papers,  or  otherwise,  according  to  the  circumstances  of  the 
case.®' 

§706  a.  1.  "Jeofails" — comes,  says  Stephen,  "from 
J'ay  faille,  an  expression  used  by  the  pleader  of  former 

46.  Rex  V.  LandafE,  2  Stra.  1006,  v.  Petty,  3  Coldw.  178;  Beeler  v. 
1011.  And  see  Conden  v.  Coulter,  Huddleston;  3  Coldw.  201;  Eakin  v. 
■Cas.  temp.  Hardw.  314.  Burger,   1   Sneed,   417;    Palmer  v. 

47.  McKinney,  J.,  in  Eakin  v.  Lesne,  3  Ala.  741;  FuUserson  v.  S., 
Burger,  1  Sneed,  417,  425.  14  Mo.  49. 

48.  And  see  Whiting  v.  Beetle,  52.  Lohrfink  v.  Still,  10  Md.  530 ; 
7'Eng.  421;    S.  v.  Mobile,  24  Ala.  Fox  v.  Cosby,  2  Call,  1. 

701;   S.  V.  Blaisdell,  49  N.  H.  81.  53.     Howe  Pr.  386;   Hill  v.  Road 

49.  Bean  v.  Moore,  2  Pin.  392,  District,  10  Ohio  St.  621;  C.  v. 
2  Chand.  44;  Hayden  v.  Hayden,  46  Cheney,  108  Mass.  33;  Cook  v. 
€al.  332;  S.  v.  Brown,  73  N.  C.  81.  Berth,     108    Mass.    73;    Sewall    v. 

50.  Missouri  River,  etc..  Rid.  v.  Sullivan,  108  Mass.  355;  Farrelly 
Wilson,  10  Kan.  105.  v.  Cross,  5  Eng.  197;  Luce  v.  Gra- 

51.  Reg.  v.  Gumble,  Law  Rep.  ham,  4  Johns,  Ch.  170;  Walsh  v. 
2  C.  C.  1,  12  Cox  C.  C.  248;  Hoi-  Smyth,  3  Bland,  9;  Norwood  v.  S, 
land  V.  Crow.  12  Ire.  275;   McBee  45  Md.  68,  76;  post,  §  1345. 
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days  when  lie  perceived  a  slip  in  his  proceedings."  "*  And 
the  term  appears  to  be  generally  applied  only  to  clerical 
mistakes  and  others  of  a  similar  kind.    But — 

2.  In  Nature  of  Jeofails. — ^We  have  modern  statutes  in 
the  nature  of  the  old  ones  of  jeofails,  providing  that  ob- 
jections, to  be  available,  shall  be  taken  at  or  before  a 
particular  time  or  step  in  the  cause.^*"  Already  we  have 
several  times  referred  to  them.^^*    Yet — 

3.  Under  our  Constitutions, — there  is  a  limit  to  the 
power  of  these  statutes  in  criminal  cases;  as,  while  they 
may  cure  formal  defects  in  an  indictment,  they  cannot  vali- 
date one  which  in  its  allegation  of  facts  omits  any  essential 
element  of  the  crime.^® 

§706b.  Amendatory  of  Law. — Unlike  these  statutes,, 
are  modern  ones  amending  the  old  rules  of  pleading  and 
procedure.^^  They  are  in  no  sense  statutes  either  of  amend- 
ments or  of  jeofails. 

§  707.  There  are  Old  English  Statutes — of  amendments; 
and  of  jeofails,  early  enough  to  be  common  law  with  us ;  but 
by  their  terms  they  do  not  extend  to  criminal  causes.    So- 

54.  Steph.  PI.  (4th  Ed.)  Ap.  121  Tenn.  465,  118  S.  W.  1022;  S. 
xxxviii.  V.  Minford,  64  N.  J.  L.  518,  45  A.. 

55.  S.  V.  Sprinkle,  65  N.  C.  463;       817. 

S.  V.  Smith,  63  N.  C.  234;   Kenney  55a.     Ante,  §§  112,  114,  115,  118,. 

V.  S.,  5  R.  I.  385;   Green  v.  C,  111  123,    385;    post,    §§    707a    (2),   767,. 

Mass.  417;  C.  v.  Harvey,  111  Mass.  1287. 

420;    P.   V.    Swenson,   49    Cal.   388;  56.    Ante,  §§  97   (3,  5),  112,  114,. 

P.  V.  Jim  Ti,  32  Cal.  60;   Reg.  v.  118,    123,    385    (3);    post,    §    1287; 

Goldsmith,  Law  Rep.  2  C.  C.  74,  12  Phillips  v.  C,  44  Pa.  197;  P.  v.  Mc- 

Cox   C.   C.   479;    C.  v.   Norton,   13  Kenna,  81  Cal.  158,  22  P.  488.    And" 

Allen,  550;  Lambert  v.  P.,  29  Mich,  see  Bowen  v.  S.,  28  Tex.  Ap.  498, 

71;    S.   V.   Harrington,   9   Nev.    91;  13  S.  W.  787. 

Mayer   v.    S.,   48    Ind.    122;    C.    v.  57.    Ante,  §  8;  S.  v.  Edmundson, 

Blanchard,  105  Mass.    173;     C.    v.  64   Mo.   398;    Mulrooney  v.   S.,   26 

Sheehan,  105  Mass.  174;   C.  v.  In-  OiMo  St.  326;  S.  v.  Flynn,  42  Iowa, 

toxicating  Liquors,   13  Allen,   561;  164;   Mead  v.  S.,  26  Ohio  St  505; 

Bowler  V.  S.,  41  Miss.  570;    S.  v.  Turpin  v.  S.,  19  Ohio  St.  540;   P. 

O'Flaherty,     7    Ner.     153;     S.    v.  v.  Dick,  37  Cal.  277;  S.  v.  Carr,  43: 

Roderigas,  7  Nev.  328;  S.  v.  Sears,  Iowa,  418. 
Phillips,  N.  C.  146;   Palmer  v.  S., 
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that,  for  example,  a  defective  indictment  is  not,  like  a 
defective  declaration,  cured  by  verdict.®^    But — 

§707  a.    1.    Cured  at  Common  Law    by  Verdict. — ^At 

common  law,  tbe  verdict  cures  some  things,  as  to  which, 
the  rule  is  the  same  in  criminal  causes  as  in  oivil.^"  It 
is  that  though  a  matter  either  of  form  or  of  substance  is 
omitted  from  the  allegation  or  alleged  imperfectly,  yet  if 
under  the  pleadings  the  proof  of  it  was  essential  to  the  find- 
ing, it  must  be  presumed  after  verdict  to  have  been  proved, 
and  the  party  cannot  now  for  the  first  time  object  to  what 
has  wrought  him  no  harm.^"    And — 

2.  Statutes, — as  just  said,^^  have  still  further  cut  off 
objections  after  verdict."^ 

II.    Amendments  in  the  Indictment. 

§  708.  1.  At  Common  Law, — the  court  could  not,  with- 
out the  consent  of  the  grand  jury,  alter  their  finding  on 
oath,^^  in  a  way  to  affect  the  sense.  Still,  says  Starkie,®* 
amendments  "have  in  some  cases  been  made  by  the  author- 
ity of  the  court,  even  after  verdict ;  but  such  instances  are 

58.  Ante,  §  572,  2  Tidd.  Pr.  8tli  263;  Reg.  v.  Goldsmith,  Law  Rep. 
(Eng.  Ed.)  959,  2  Hale  P.  C.  193,  2  C.  C.  74,  12  Cox  C.  C.  479;  Quick 
4  Bl.  Com.  375,  1  Stark.  Grim.  PI.  v.  Miller,  103  Pa.  67;  Brennan  v. 
(2d  Ed.)  259;  Atcheson  v.  Everett,  P.,  110  m.  535.  And  see  Vaughan 
Cowp.  382,  392 ;  Rex  v.  Atkins,  3  v.  C.,  17  Grat.  576 ;  S.  v.  Harrington, 
Mod.  3,  7;  Rex  v.  Sparks,  3  Mod.  9  Nev.  91;  C.  v.  Newcomer,  49  Pa. 
78;  C.  V.  Morse,  2  Mass.  128;  Brown  478;  P.  v.  Jim  Ti,  32  Cal.  60;  P.  v. 
V.  C,  8  Mass.  59,  65;  C.  v.  Child,  Swenson,  49  Cal.  388;  Stone  v.  P., 
13  Pick,  198,  200.  And  see  Reg.  v.  2  Scam.  326.  Contra,  S.  v.  Hall,  54 
Tutchin,  6  Mod.  268.  The  law  of  Wash.  142,  102  P.  888.  See  Ter.  v. 
amendments  in'  Mississippi  has  Cortez,  15  N.  M.  92,  103  P.  264'. 
heen  held  not  to  apply  to  criminal  61.    Ante,  §  706a  (2,  3). 

cases.     Moore  v.   S.,  13  Sm.   &  M.  62.    Ante,    §§   114,   123    (3);    Me- 

259.  gowan  v.  C,  2  Met.  Ky.  3.    And  see 

59.  Heymann  v.  Reg.  Law  Rep.      S.  v.  Knowles,  34  Kan.  393. 

8  Q.  B.  102,  12  Cox  C.  C.  383.  63.     Rex  v.  Wilkes,  4  Bur.  2527 

60.  Ante,  §  443    (3);    Stennel  v.      2569. 

Hogg,   1    Saund.    (Wms.   Ed.)    226,  64.     1  Stark.   Grim.  PI.    (2d  Ed.) 

228,  note;  Heymann  v.  Reg,  supra;       259  et  seq. 
Handcock  v.  Baker,  2  B.  &  P.  260, 
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rare. ' '  ^^  An  illustration  whereof  is  stated  to  be  where  two 
defendants  were  charged  in  the  singular  number,'*' — ^mere 
false  grammar,  which  never  vitiates  an  indie tment.*''  With 
us,  slight  amendents  have  been  allowed  without  satutory 
aid,  yet  rarely,  and  in  mere  form,  not  in  substance.'*  So 
that,  for  example,  not  even  the  date  of  an  offence  can  be 
amended,®^  though  it  need  not  be  proved  as  laid;  nor  will 
consent  justify  an  amendment.'^'*    But — 

2.  The  Caption  and  Commencement — are  within  a  dif- 
ferent reason,  and  as  already  explained  ''^  they  may  be 
amended.''^ 

§  709.  Amendments  by  Grand  Jury. — It  is  stated  to  have 
been  the  ancient  practice,  where  an  indictment  appeared  to 
be  imperfect,  "to  award  process  to  the  grand  jury,  if  the 
court  sat  in  the  same  county,  to  come  into  court  to  amend 
it."^^  Or  by  whatever  means  assembled,  this  body  may 
find  a  second  indictment  on  the  original  evidence.''''  Or  if 
at  the  arraignment  the  grand  jurors  are  present  in  court, 
they  may  there  cure  by  amendment  any  defects  disclosed 

65.  Anonymous,  stated  in  Oding-  70.  Ante,  §  96;  C.  v.  Mahar,  16 
ton  V.  Darby,  2  Bulst,  35.  And  see  Pick.  120;  s.  p.  P.  v.  Campbell,  4 
11  Hen.  6,  f.  2,  and  f.  14,  where  a  Par.  Cr.  386.  See  Gregory  t.  S.,  46 
writ  of  forger  of  false  deeds  was  Ala.  151;  Johnson  v.  S.,  46  Ala.  212. 
amended    by    inserting    imaginavit  71.    Ante,  §§  661,  662. 

for  imaginatus  est.  72.    S.   v.   Moore,    1    Ind.    548; 

66.  lb.  See  observations  in  Reg.  Moody  v.  S.,  7  Blackf.  424;  Browa 
V.  Tutchin,  6  Mod.  268,  283.  v.  C,  78  Pa.  122.     And  see  Dennis 

67.  Ante,  §§  348,  354,  355.  v.  S.,  5  Pike,  230;  S.  v.  Society  for 

68.  McKinley  v.  S.,  8  Humph.  Establishing  Useful  Manufacturers, 
72;  McCorkle  v.  S.,  14  Ind.  39;  42  N.  J.  L.  504;  S.  v.  Jenkins,  64 
McGuire  v.  S.,  35  Miss.  366,  72  Am.  N.  H.  375,  10  A.  699;  Brown  v.  Com.. 
D.  124;  S.  V.  MoCarty,  2  Ohand.  199,  78  Pa.  122;  Murphy  v.  S.,  29  Tex. 
54  Am.  D.  150;  S.  v.  Chamberlain.  Ap.  507,  16  S.  W.  417;  Murphy  v. 
6  Nev.  257,  260;  S.  v.  Lyon,  47  N.  S.,  36  Tex.  Cr.  R.  24,  35  S.  W.  174; 
H.  416.  And  see  S.  v.  Schricker,  29  S.  v.  Bmmett,  23  Wis.  632;  U.  S.  v. 
Mo.  265;  Howard  v.  S.,  2  Okla.  Cr.  Thompson,  Fed.  Cas.  No.  16,490. 
Ap.  200,  101  P.  131;  S.  v.  Lee,  127  73.  1  Stark.  Crim.  Law  (2d  Ed.) 
La.  1077,  54  So.  356.  260.     See  Hatcher  &  Shaw  v.  Com , 

69.  Sanders  v.   S.,  26  Tex.   119;  106  Va.  827,  55  S.  E.  677. 

S.   V.   Kennedy,   36   Vt.   563;    S.   v.  74.    Post,  §  870.     And  see  Gan- 

Davidson,  36  Tex.  825;  C.  v.  Sey-  non  v.  P.,  127  111.  507,  11  Am.  St. 
mour,  2  Brews.  567.  147,  21  N.  E.  625. 
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by  a  plea  in  abatement.'^^  In  SDme  of  the  States  it  is  the 
common  course  to  have  them  present  for  this  purpose.  Be- 
yond which, — 

§  710.  Grand  Jury  authorizing  Amendments.^ — The  older 
of  what  may  be  deemed  the  modern  English  books  state 
it  to  be  "the  common  practice"  for  the  grand  jury,  at  the 
time  of  being  sworn,  to  consent  to  the  court's  amending 
their  indictments  in  matters  of  form,  altering  nothing  of 
substance, — a  power  to  be  exercised  "before  the  com- 
mencement of  the  trial. ' '  '^^  The  author  has  noted  nothing 
from  England  of  a  distinctly  recent  date  on  this  subject.  In 
our  American  reports  not  may  traces  of  this  practice  ap- 
pear.^^  The  New  Hampshire  Court  rejected  it,  and  added 
that  ' '  formerly  in  England  such  amendments  were  inadmis- 
sible, except  on  process  issued  to  the  grand  jury  to  come  in 
for  this  purpose."'^®  Since  obviously  this  body  cannot 
transmute  to  the  judge  its  jurisdiction  to  find  an  indictment,, 
on  no  sound  reason  can  it  authorize  him  to  do  a  part ;  name- 
ly, amend  one. 

§  711.  1.  English  Statutes, — of  dates  too  recent  to  be 
common  law  in  this  country,  have  authorized  amendments 
in  the  indictment.'^®    But — 

2.  With  Us, — as  already  pointed  out,®"  there  are  to  these 
statutes,  and  the  statutes  of  jeofails,  constitutional  lim- 
itations not  known  in  England.  Mere  formal  defects  may, 
in  Virginia,®^  Missouri,®^  and  it  is  believed  in  any  of  the 

75.  Jones's  Case,  J.  Kel.  37.  bell's  Acts,  1  et  seq.  29;  Archb. 
And  see  ante,  §  38  (2);  Garvin  v.  New  Grim.  Pro.  99  et  seq.;  Reg.  v. 
S.,  52  Miss.  207;  McKinley  v.  S.,  8  Gumble,  Law  Rep.  2  C.  C.  1,  12 
Humph.  72;  P.  v.  Rodley,  131  Cal  Cox  C.  C.  248;  Reg.  v.  Hewins,  9 
240,  63  P.  351.  Car.  &  P.  786;   Reg.  v.  Ashburton, 

76.  1    Chit.    Crim.    Law,    297,    2  5  Q.  B.  48,  note;   Reg.  v.  Orchard, 
Hawk.  P.  C,  c.  25,   §   98;   ac.  Abr.  8  Car  &  P.  565;   ante,  §  675. 
Indictment,    H.    (G.)    11,    1    Stark.  80.    Ante,  §   706a    (3). 

Crim.  PI.  (2d  Ed.)  260.  81.     Trimble   v.    C,    2    Va.     Cas. 

77.  See,  however,  ante,  §  699  143;  C.  v.  Ervin,,  2  Va.  Cas.  337; 
(2);  McGuire  v.  S.,  35  Miss.  366,  73  Aldridge  v.  C,  2  Va.  Cas.  447;  C. 
Am.  D.  124.  V.  Bennet,  2  Va.  Cas.  235. 

78.  S.  V.  Squire,  10  N.  H.  558.  82.    S.  v.  Craighead,  32  Mo.  561; 

79.  See    Greaves    Lord    Camp-  S.  v.  Sides,  64  Mo.  383. 
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other  States,  be  cured  by  either  class  of  these  statutes;  but 
io  a  limited  extent,  if  at  all,  can  errors  of  substance.®^ 
This  constitutional  question  has  already  been  considered.®* 

3.  A  Particular  Amendment, — to  be  permissible,  it  must 
be  borne  in  mind,  can  be  such  only  as  a  statute  by  its 
"terms  authorizes,  and  the  Constitution  does  not  forbid. 
Illustrations  of  the  permissible  are,  changing  "pistol,"  the 
weapon  used,  to  "gun";  ®^  altering,  in  larceny,  the  name  of 
the  owner  of  the  stolen  goods ;  *^  in  receiving,  adding  the 
name  of  the  thief. ®'^  Of  the  not  permissible,  are,  changing 
allegations  which  come  short  of  stating  an  offence  to  those 
which  do,**  altering  the  identity  of  an  offence.*^  Some  al- 
terations of  names  and  dates  are  allowable,  others  not.^" 
But— 


83.  Collins  v.  S.,  6  Tex.  Ap.  647; 
Hawthorn  v.  S.,  56  Md.  530;  S.  v. 
Redford,  32  Kan.  198,  4  P.  38 :  S.  v. 
Sullivan,  35  La.  Ann.  844;  Drum- 
mond  V.  S.,  4  Tex.  Ap.  150;  Town- 
•send  V.  S.,  5  Tex.  Ap.  574;  Brown 
V.  S.,  11  Tex.  Ap.  451;  S.  v.  Amidon, 
58  Vt.  524,  2  A.  154;  P.  v.  Moody, 
69  Cal.  184,  10  P.  392;  P..  v. 
Poucher,  30  Hun,  576.  Amending 
as  to  time,  P.  v.  Lewis,  23  N.  Y. 
Cr.  R.  413,  116  N.  Y.  S.  893.  Amend- 
ing as  to  place,  P.  v.  Scanlon,  23 
N.  Y.  Cr.  R.  426,  117  N.  Y.  S.  57. 
See  in  support  of  text  Cornett  v. 
Com.,  134  Ky.  613,  121  S.  W.  424; 
S.  Y.  Joseph,  40  La.  Ann.  5,  3  So. 
405;  S.  V.  Anderson,  125  La.  779,  51 
So.  846;  P.  V.  Vogt,  156  Mich.  594, 
121  N.  W.  293,  16  Det.  Leg.  N.  189; 
Saucier  v.  S.  (Miss.  1909),  48  So. 
840;  S.  V.  Thothos,  147  Mo.  Ap. 
596,  126  S.  W.  797;  P.  v.  Willis,  52 
N.  Y.  S.  808,  23  Misc.  Rep.  568;  S. 
V.  Sowell,  85  S.  C.  278,  67  S.  E.  316; 
S.  V.  Richey,  88  S.  C.  239,  70  S.  B. 
729;    McKinley  v.  S.,  27  Tenn.  72. 

84.  Ante,  §§  96-98. 


85.  S.  V.  Finn,  31  La.  Ann.  408. 

86.  S.  V.  Christian,  30  La.  Ann. 
367;  S.  V.  Hanks,  39  La.'  Ann.  234, 
1  So.  458. 

87.  S.  V.  Jenkins,  60  Wis.  599, 
19  N.  W.  406. 

88.  Bates  v.  S.,  12  Tex.  Ap.  26. 

89.  Blumenberg  v.  S.,  55  Miss. 
528;  Patrick  v.  P.,  132  111.  529,  24 
N.  B.  619;  P.  V.  Hickman,  164  Mich. 
672,  130  N.  W.  331,  18  Det.  Leg. 
N.  2;  S.  V.  DeLorenzo,  80  N.  J.  L. 
500,  78  A.  660;  Bx  parte  Bain,  121 
U.  S.  1,  7  S.  Ct.  781,  30  L.  Bd.  849. 

90.  Drummond  v.  S.,  4  Tex.  Ap. 
150;  S.  V.  Snow,  30  La.  Ann.  401; 
S.  V.  Morgan,  35  La.  Ann.  1139;  Per- 
kins V.  S.,  8  Bax.  559;  S.  v.  Arnold, 
50  Vt.  731;  S.  v.  Buchanan,  35  La. 
Ann.  89;  S.  v.  Fontenette,  38  La. 
Ann;  61;  Wilson  v.  S.,  6  Tex.  Ap. 
154;  Rasmussen  v.  S.,  63  Wis.  1, 
22  N.  W.  835;  Burroughs  v.  S.,  17 
Fla.  643;  Ross  v.  S.,  55  Ala.  177; 
Kilrow  V.  C,  89  Pa.  480;  P.  v.  Rod- 
man, 86  S.  C.  154,  68  S.  E.  343. 
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4.  The  Diversities  in  the  Written  Laws — of  our  States 
are  so  great  as  to  render  it  uninstructive  to  proceed  fur- 
ther with  these  particulars.  Some  illustrative  cases  ap- 
pear in  a  note.*^ 

5.  The  Prosecuting  Officer, — though  he  may  enter  a 
nolle  prosequi,^"  cannot  amend  the  indictment.®* 


91.  Myers  v.  C,  79  Pa.  308; 
Gramlin  v.  S.,  54  Miss.  658;  Bosis- 
hard  v.  S.,  25  Tex.  Sup.  207;  Evans 
V.  S.,  25  Tex.  Sup.  303;  Kline  v.  S., 
44  Miss.  317;  S.  v.  Elder,  21  La. 
Ann.  157;  S.  v.  Durbin,  26  La.  Ann. 
408;  Miller  v.  S.,"  53  Miss.  403; 
Gregory  v.  S.,  46  Ala.  212;  Johnson 
V.  S.,  46  Ala.  151;  C.  v.  O'Brien,  2 
Brews.  566;  Garvin  v.  S.,  52  Miss. 
207;  S.  V.  Runnals,  49  N.  H.  498; 
McGuire  v.  S.,  35  Miss.  366,  72  Am. 
D.  124;  C.  V.  Buzzard,  5  Grat.  694; 
S.  V.  Brown,  4  Port.  410;  S.  v. 
Kreps,  8  Ala.  951;  Rocco  v.  S.,  37 
Miss.  357;  Morrison  v.  Dapman,  3 
Cal.  255;  P.  v.  Kelly,  6  Cal.  210;  C. 


V.  HoUey,  3  Gray,  458;  Cain  v.  S., 
4  Blackf.  512;  S.  v.  Hart,  4  Ire.  246; 
Dennis  v.  S.,  5  Pike,  230;  S.  v. 
Armstrong,  4  Minn.  335;  S.  v. 
Craighead,  32  Mo.  561;  P.  v.  Cook, 
10  Mich.  164;  Salm  v.  S.,  89  Ala.  56, 
8  So.  66;  S.  v.  Springer,  43  Ark.  91; 
Bassett  v.  S.,  4  Tex.  Ap.  41; 
Dougherty  v.  P.,  118  111.  160,  8  N. 
E.  683;  Martin  v.  S.,  93  Miss.  764, 
47  So.  426. 

92.  Post,  §  1387  et  seq.  Amend- 
ing time  of  offense  under  statute. 
P.  V.  Jones,  195  N.  Y.  547,  88  N.  B. 
1127,  affirming  129  Ap.  Div.  772,  113 
N.  Y.  Sup.  1097. 

93.  Dickson  v.  S.,  20  Pla.  800. 
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OTHER  FORMS  OF  ACCUSATION  AND  THEIR 
INCIDENTS. 


CHAPTER  XLIX. 

THE  INFORMATION  BEFORE  A  HIGHER  COURT. 

Consult — the  sub-title  ante,  §§  141-147,  of  which  this  chapter  Is  a  con- 
tinuation. 

§  712.  1.  Like  Indictment.— "We  have  seen  that  only  in 
formal  parts,  at  the  beginning  and  close,  does  this  informa- 
tion differ  from  an  indictment.^*  The  similitude  extends 
even  to  such  averments  as  "against  the  peace, "^^  and  the 
like.    Tel^ 

2.  Some  Special  Allegations, — growing  ont  of  particular 
terms  of  statutes,  such  as  that  the  grand  jury  is  not  in  ses- 
sion, and  other  jurisdictional  facts,  may,  or  not,  in  special 
circumstances  be  required;®*  but  they  are  rare  and  the 
subject  is  of  little  importance.  Likewise, — 

§713.  1.  Its  mere  Formal  Requisites — depend  largely 
on  the  differing  statutes  of  the  States.  Yet  our  previous 
elucidations®''  show  that  something  of  the  unwritten  law 
mingles  with  them.    Some  particulars  are — 

94.  Ante,  §  147;  Archb.  Crim.  Ind.  — ;  TJ.  S.  v.  Moller,  16  Blatch. 
PI.   &  Ev.   (13th  Ed.)    95,  96.  65;   S.  v.  Frain,  82  Ind.  532;   P.  v. 

95.  Wilson  v.  S.,  38  Tex.  548;  Shubrick,  57  Cal.  565;  S.  v.  Cole, 
Treadaway  v.  S.  (Tex.  Cr.  Ap.  38  La.  Ann.  843;  Richards  v.  S.,  22 
1911),  135  S.  W.  147.  Neb.  145,  34  N.  W.  346;  Elder  v.  S., 

96.  Sturm  v.  S.,  74  Ind.  278;   S.  96  Ind.  162. 

V.  Henderson,  74  Ind.  23;  Jones  v.         97.    Ante,  §§  141-147. 
S.,    74   Ind.    249;    Hodge   v.   S.,    85 
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2.  It  must  be  signed — by  the  informing  officer  before 
it  is  filed.»8 

3.  Verification. — In  the  English  practice,  it  is  not  veri- 
fied by  such  other's  oath;  though,  where  it  is  not  filed  ex 
officio,  the  application  for  it  by  private  persons  is.®^  And 
with  us,  since  the  doings  of  a  prosecuting  officer  are  all  un- 
der his  oath  of  office,  he  need  not  swear  to  an  information 
which  he  officially  tenders,^  unless  the  statute  so  directs; 
and  some  of  the  statutes  do.^  But  where  the  information 
proceeds  from  the  promptings  of  a  private  person,  the  lat- 
ter should,  by  a  separate  affidavit  or  in  some  other  way, 
support  his  accusation  by  his  oath.^    The  details  of  this 


98.  Reg.  V.  Crooks,  5  U.  C, 
o.  s.,  733;  S.  v.  Nulf,  15  Kan.  404. 
But  not  necessarily  in  Texas,  Ras- 
berry  v.  S.,  1  Tex.  Ap.  664.  Dis- 
trict attorney  need  not  sign  indict- 
ment. P.  V.  Stra.ucli,  247  111.  220, 
93  N.  B.  126. 

99.  Cole  Crim.  Inf.  50-53,  65-67; 
Rex  V.  Fielding,  2  Bur.  654;  Rex  v. 
Jones,  1  Stra.  704;  Rex  v.  Miles,  1 
Doug.  284;  Rex  v.  Haswell,  1  Doug. 
387;  Rex  v.  Gardner,  2  Bur.  1117; 
Rex  V.  Willett,  6  T.  R.  294. 

1.  Obermark  v.  P.,  24  111.  Ap. 
259;  S.  V.  Ransberger,  106  Mo.  135, 
17  S.  W.  290;  S.  v.  McCarver,  47 
Mo.  Ap.  650;  S.  v.  Hart,  47  Mo.  Ap. 
653;  S.  V.  Webb,  47  Mo.  Ap.  599; 
Gallagher  v.  P.,  120  111.  179,  11  N. 
E.  335;  Territory  v.  Cutinola,  4  New 
Mex.  160,  14  P.  809;  S.  v.  Parker, 
39  Mo.  Ap.  116;  S.  v.  Ransberger, 
42  Mo.  Ap.  466;  S.  v.  Sickle,  Brayt. 
132;  White  v.  P.,  8  Colo.  Ap.  289,  45 
P.  539;  Long  v.  P.,  135  111.  435,  25 
N.  E.  851,  10  L.  R.  A.  48;  Hall  v.  P., 
134  111.  Ap.  559;  S.  v.  Brooks,  33 
Kan.  708,  7  P.  591;  S.  v.  Smith,  114 
La.  318,  38  So.  202;  P.  v.  Graney, 
91  Mich.  646,  52  N.  W.  66;  S.  v. 
Davidson,   44   Mo.   Ap.    513;    S.   v. 


Lewis,  70  Mo.  Ap.  40;  S.  v.  Maupin, 
71  Mo.  Ap.  54;  S.  v.  Blands,  101  Mo. 
Ap.  618,  74  S.  W.  3;  S.  v.  O'KeUey, 
121  Mo.  Ap.  178,  98  S.  W.  804;  S.  v. 
Clancy,  20  Mont.  498,  52  P.  267; 
Henson  v.  S.,  5  Okla.  Cr.  Ap.  201, 
114  P.  630;  S.  V.  Guglielmo,  46  Or. 
250,  80  P.  103;  TJ.  S.  v.  Polite  (D. 
C),  35  Fed.  58;  Ex  parte  Talley,  4 
Okla.  Cr.  Ap.  398,  112  P.  36. 

2.  Baramore  v.  S.,  4  Ind.  524; 
Lambert  v.  P.,  29  Mich.  71;  District 
of  Columbia  v.  Herlihy,  1  McArthur,, 
466.  See  U.  S.  v.  Polite,  35  Fed. 
Rep.  58;  S.  v.  Druitt,  42  Kan.  469, 
22  P.  697;  S.  v.  Spencer,  43  Kan. 
119,  23  P.  159;  S.  v.  McCoy, 
140  Mo.  App.  395,  124  S.  W.  78;  Cox 
V.  S.,  3  Okla.  Cr.  Ap.  129,  104  P. 
1074;  Salter  v.  S.,  2  Okla.  Cr.  Ap., 
464,  102  P.  719;  Heacock  v.  S. 
4  Okla.  Cr.  606,  112  P.  949; 
Ex  parte  Talley,  4  Okla.  Cr.  Ap.  398, 
li2  P.  36;  Ex  parte  Simmons. 
(Okla.  Cr.  Ap.  1910),  112  P.  41;  Ex 
parte  Crawford  (Okla.  Cr.  Apj 
1910),  112  P.  41. 

3.  Casey  v.  S.,  5  Tex.  Ap.  462; 
S.  V.  Clark,  34  Kan.  289,  8  P.  528; 
Long  V.  S.,  17  Tex,  Ap.  128;   P.  v. 
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^ort  of  thing  depend  so  much  on  varying  terms  of  statutes 
that  it  is  deemed  not  best  to  be  more  specific*  A  verifica- 
tion may  or  should  be  on  knowledge  and  belief;^  but,  to 
state  a  distinction  which  perhaps  is  clearer  in  reason  than 
in  the  authorities,  if  the  prosecuting  officer  verifies  an  in- 
formation founded  on  the  affidavit  of  a  private  person,  it  is 
properly  and  indeed  necessarily  to  be  on  information  and 
belief." 

4.  For  a  Defect  in  the  Title — the  information  will  not 
be  quashed.^ 

§  714.  1.  As  to  Amendments, — an  information  differs 
from  an  indictment.  Since  the  prosecuting  officer,  unlike 
the  grand  jury,  is  always  present  in  court,  he  may  on  leave 
amend  it  to  any  extent  not  interfering  with  the  due  order  of 
judicial  proceedings  or  otherwise  with  public  interests  or 


\ierra,  67  Cal.  231,  7  P.  640;  Bur- 
roughs V.  S.,  72  Ind.  334;  Turner  V. 
S.  3  Tex  Ap.  551;  Thornberry  v.  S., 
3  Tex.  Ap.  36;  Smith  v.  S.,  3  Tex. 
Ap.  549;  Goode  v.  S.,  2  Tex.  Ap. 
520;  Dlshongh  v.  S.,  4'  Tex.  Ap. 
158;  Davis  v.  S.,  2  Tex.  Ap.  184; 
Long  V.  P.,  135  111.  435,  25  N.  B.  851, 
10  L.  R.  A.  48;  S.  v.  McCoy,  140  Mo. 
Ap.  395,  124  S.  W.  78;  Drake  v.  S., 
2  Okla.  Cr.  Ap.  643,  103  P.  878;  P. 
V.  Nelson,  150  111.  Ap.  595. 

4.  Elchenlaub  v.  S.,  36  Ohio  St. 
140;  Texas,  etc.  Rid.  v.  S.,  41  Ark. 
488;  Scott  v.  S.,  9  Tex.  Ap.  434; 
Hawkins  v. -S.,  126  Ind.  294;  Lind- 
sey  V.  S.,  72  Ind.  39 ;  Davis  v.  S.,  69 
Ind.  130;  Daniels  v.  S.,  2  Tex.  Ap. 
353;  Morris  v.  S.,  2  Tex.  Ap.  502; 
Sale  V.  S.,  68  Ala.  530;  Billings  v. 
S.,  107  Ind.  54,  57  Am.  R.  77,  6  N. 
B.  914,  7  N.  B.  763;  Stoner  v.  S.,  80 
Ind.  89;  S.  v.  First,  82  Ind.  81;  Hunt 
v.  S.,  9  Tex.  Ap.  404;  Dyer  v.  S.,  85 
Ind.  525;  Johnson  v.  S.,  17  Tex  Ap. 
230  ;S.  v.  Smith,  38  Kan.  194,  16  P. 
254;    Mountjoy  v.   S.,   78  Ind.   172; 


Heanley  v.  S.,  74  Ind.  99;  Jones  v. 
S.,  74  Ind.  249;  Sturm  v.  S.,  71  Tnd. 
278;  S.  v.  Gartrell,  14  Ind.  280;  S.  v. 
Ellison,  14  Ind;  380;  Brooster  v.  S., 
15  Ind.  190;  S.  v.  Clevinger,  14  Ind. 
366;  Carpenter  v.  S.,  14  Ind.  109; 
Levy  V.  S.,  6  Ind.  281. 

5.  Ante,  §  230  (5);  S.  v.  Ben- 
nett, 102  Mo.  356,  14  S.  W.  865;  Bx 
parte  Olden,  37  Mo.  Ap.  116;  U.  S. 
V.  Tureaud,  20  Fed.  Rep.  621;  S.  v. 
Armstrong,  106  Mo.  395,  27  Am.  St. 
361,  16  S.  W.  604;  Salter  v.  S.,  2 
Okla.  Cr.  Ap.  464,  102  P.  719. 

6.  Ante,  §  230  (5) ;  S.  v.  Kempie, 
27  Mo.  Ap.  392;  S.  v.  Ransberger, 
106  Mo.  135,  17  S.  W.  290;  Wash- 
burn v.  P.,  10  Mich.  372;  S.  v.  Mont- 
gomery, 8  Kan.  351.  See  further  as 
to  Michigan,  P.  v.  Smith,  25  Mich. 
497;  Hollibaugh  v.  Hehn,  13  Wyo. 
69,  79  P.  1044;  Martin  v.  S..  5  Okla. 
Cr.  Ap.  355,  114  P.  1112.  Statute 
permitting  such  verification  held 
unconstitutional.  Salter  v.  S.,  2 
Okla.  Cr.  Ap.  464,  102  Pac.  719. 

7.  Malone  v.  S.,  14  Ind.  219. 
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private  rights.*  The  application  may,  indeed,  be  denied;® 
and  some  hold  it  not  permissible  to  add  new  counts  or 
charges;  ^°  while  others  allow  this,  though  not  properly  to 
the  introduction  of  matter  barred  by  the  Statute  of  Limita- 
tions.^^ It  may  be  amended  to  cure  a  defect  objected  to  by 
plea  in  abatement,^^  or  a  variance  appearing  at  the  trial.^* 
"After  a  record  has  been  sealed  up,"  said  Holt,  C  J.,  "I 
have  known  it  amended,  even  just  as  it  was  going  to  be 
tried. "  ^*  Of  course,  therefore,  it  may  be  amended  after 
a  plea  in  bar.^^ 

2.  The  Verification  by  Oath, — if  required  by  a  statute, 
must  be  repeated  after  the  amendment  is  made,^*'  otherwise 
it  is  not  permissible.^''^ 

§  715.  1.  Terms, — ^like  costs  or  a  continuance,  as  the 
condition  of  allowing  an  amendment,  may  or  not  be  imposed 


8.  S.  V.  Doe,  50  Iowa,  541; 
Tatum  V.  S.,  66  Ala.  465;  S.  v. 
Cooper,  31  Kan.  505,  3  P.  429;  Bevg- 
strasser  v.  P.,  134  111.  Ap.  609;  P.  v. 
Nylin,  139  111.  App.  500,  judgment 
affirmed  86  N.  B.  156,  236  111.  9;  P. 
V.  Zlotincke,  152  111.  Ap.  363;  S.  v. 
Chance,  82  Kan.  388,  108  P.  789;  S. 
V.  Behler,  124  La.  499,  50  So.  483; 
S.  V.  Darling,  216  Mo.  450,  115  S.  W 
1002;  S.  V.  Sovern,  225  Mo.  580,  125 
S.  W.  769 ;  Seay  v.  Shrader,  69  Neb. 
245,  95  N.  W.  690;  McLaughlin  v. 
S.,  2  Okla.  Cr.  Ap.  343,  102  P.  713; 
Lancaster  v.  S.,  2  Okla.  Cr.  Ap.  681, 
103  P.  1065;  S.  v.  Nash,  51  S.  C.  319, 
28  S.  B.  946;  S.  v.  McKee,  17  Utah, 
370,  53  P.  733;  Secor  v.  S.,  118  Wis. 
621,  95  N.  W.  942;  Muldrow  v.  S., 
4  Okla.  Cr.  Ap.  324,  111  P.  656; 
Davis  V.  S.,  4  Okla.  Cr.  Ap.  508,  113 
P.  220. 

9.  Anonymous,  Comb.  45;  S.  v. 
Merchant,  38  Iowa,  375.  See  Rex  v. 
Goffe,  1  Lev.  189;  Attorney-General 
V.  Ray,  11  M.  &  W.  464;  P.  v. 
Manns,  146  111.  Ap.  571. 

10.  C.    V.    Rodes,    1    Dana,    595. 


And  see  C.  v.  Williamson,  4  Grat. 
554;  S.  V.  Duncan,  40  Mont.  531, 
107  P.  510;  Razee  v.  S.,  73  Neb.  732, 
i03  N.  W.  438. 

11.  S.  V.  Rowley,  12  Conn.  101, 
106. 

12.  Reg.  V.  Stedman,  2  Ld.  Raym. 
1307;  Rex  v.  Seawood,  2  Ld.  Raym. 
1472;  s.  c,  nom  Rex  v."  Seaward,  2 
Stra.  739;  S.  v.  Washington,  15 
Rich.  39;  S.  v.  Murphy,  55  Vt.  547. 

13.  S.  V.  Stebblns,  29  Conn.  463, 
79  Am.  D.  223.  Rearraignment  un- 
necessary. S.  V.  Sovern,  225  Mo. 
580,  125  S.  W.  769;  see  also  John- 
son v.  S.,  58  Fla.  69,  50  So.  529;  S. 
V.  Bundy,  71  Kan.  779,  81  P.  459. 

14.  Rex  V.  Harris,  1  Salk.  47; 
S.  V.  Weare,  38  N.  H.  314.-  And  see 
S.  V.  Rowley,  supra.  Chandler  v. 
S.,  3  Okla.  Cr.  Ap.  254,  105  P.  375. 

15.  Rex  v.  Wilkes,  4  Bur.  2527, 
2568. 

16.  See  Atlantic  Bank  v.  Prank- 
ford,  Phillips  N.   C.  199. 

17.  District  of  Columbia  v. 
Herlihy,  1  McArthur,  466. 
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as  the  court  deems  just.    Mere  formal  amendments  may  be 
permitted  without  terms,  even  after  issue  joined.'* 

2.  Quashing. — The  court  has  refused  to  quash  an  in- 
formation which,  because  amendable,  could  thereby  be 
eured.^^ 

18.    Anonymous,  1  Salk.  50;  Rex         19.    Rex  v.  Nixon,  1  Stra.  185;  P. 
V.  Charlesworth,  2  Stra.  871;  Rose      v.  Nelson,  150  111.  Ap.  595. 
V.  S.,  3  Obla.  Cr.  Ap.  12,  103  P.  1066. 


CHAPTER  L. 

THE  COMPLAINT  OR  INFORMATION  BEFORE  AN  INFERIOR 
MAGISTRATE. 

Consult — the  sub-title  ante,  §§  148-154,  of  which  this  chapter  is  a  con- 
tinuation. Also,  the  chapter  on  preliminary  proceedings  before  the  mag- 
istrate, beginning  ante,  §  224c.  Also,  such  places  in  Stat.  Crimes  as  §§  170, 
242,   261,   403-408,   688. 

§  716.  1.  This  Chapter — concerns  the  procedure,  not 
for  binding  over  the  accused  person  to  answer  before  a 
higher  court,  but  to  procure  his  conviction  for  a  petty 
■crime  within  the  magistrate's  jurisdiction.    And — 

2.  So  far  Statutory — are  this  jurisdiction  and  prac- 
tice, and  so  multitudinous  and  diverse  are  the  statutes,  that 
our  only  judicious  exposition  will  be  by  a  text  helpful  chief- 
ly when  laid  beside  the  statutes  of  the  particular  State. 

§  717.  Name  of  Accusation — (Information — Complaint 
— Affidavit). — The  statutes  have  differing  names  for  the 
written  or  oral  accusation  in  these  cases.  In  England,  ex- 
plains Paley,  "the  proceeding  is  termed  'laying'  or  'ex- 
hibiting, an  information;'  while  the  similar  proceeding 
for  the  obtaining  of  an  order  of  justices  is  termed  'making 
a  complaint. '  This  distinction  is  preserved  throughout  the 
Statute  11  &  12  Vict.  c.  43."  ^^  This  is  not  a  common  dis- 
tinction with  us;  in  the  larger  part  of  our  States  the  allega- 
tion which  corresponds  to  the  indictment  or  information 
before  the  higher  courts  is  termed  the  "complaint,"  or 
in  some  the  "information. "  ^^     There  are  States  wherein 

20.  Paley  Conv.  (4th  Ed.)  55.  107  Mass.  194;  S.  v.  Comstock,  27 
See  Hancock  v.  Somes,  1  Ellis  &  Vt.  553;  S.  v.  Dolby,  49  N.  H.  483, 
E.  795;  Reg.  v.  Millard,  Dears.  166,  6  Am.  R.  588;  Byars  v.  Mt.  Venion, 
€  Cox  C.  C.  150;  Lake  v.  Beech,  1  77  111.  467;  Howell  v.  P.,  2  Hill,  N. 
Ex  D.  320.  Y.  281;   Prell  v.  McDonald,  7  Kan. 

21.  See,  for  illustration,  Stat.  426,  12  Am.  R.  423;  S.  v.  Mullen,  52 
Crimes,  §§  170,  242;   C.  v.  Haynes,  Mo.    430;    Fink    v.    Milwaukee,    17 
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this  information  is  supported  by  a  separate  affidavit,  and 
perhaps  wherein  it  is  itself  called  the  "  affidavit.  "^^  And 
there  are  those,  it  seems,  in  which  it  is  a  part  of,  and  is 
termed,  the  "warrant." ^^ 

§  718.  1.  Writing — Oath. — ^By  the  unwritten  law  of 
England,  the  complaint  need  be  neither  in  writing  nor  on 
oath.^*  And  the  same  doctrine  appears  to  prevail  also  with 
us.^®  But  most  of  the  statutes  in  both  countries  require  a 
writing,  and  perhaps  likewise  an  oath.^"  In  Maine,  by  in- 
terpretation, if  a  statute  directs  a  prosecution  to  be  "on 
complaint,"  the  meaning  is  a  complaint  on  oath  or  affirma- 
tion.^'^ Perhaps,  under  some  of  our  constitutional  provi- 
sions, it  may  yet  become  a  question  whether,  even  for  a 
petty  offence,  one  is  compellable  to  answer  to  an  unsworn 
accusation. 

2.  Without  Complaint — of  some  kind,  there  can  be  no 
conviction.^* 

3.  Knowledge  and  Belief — ^It  should  properly  be  on 
knowledge  and  belief,^®  yet  we  have  cases  holding  that  in- 

Wis.  27;  Roberson  v.  Lambertville,  Alton  v.  Kirsch,  68  111.  261;  Watson 

9  Vroom,  69;  S.  v.  Holmes,  28  Conn.  v.  S.,  29  Ark.  299;    S.  v.  Davie,  62 

230;   S.  V.  Noyes,  47  Me.  189;  Bay-  Wis.  305,  22  N.  W.  411;    Marre  v. 

liss  V.   P.,   46   Mich.   221,   9   N.   W.  S.,  36  Ark.  222.     But  see  Prell  v. 

257;  Com.  v.  Nichols,.  38  Pa.  Super.  McDonald,  7  Kan.   426,  12  Am.   R. 

Ct.  504.  R.  423. 

22.  Smith  v.  S.,  9  Tex.  Ap.  475;  26.  Ante,  §  230  (3,  4),  232  (1); 
S.  V.  Cornell,  45  Mo.  Ap.  94;  S.  v.  S.  v.  Quigg,  1  Green  (N.  J.),  293; 
Bunnell,  81  Ind.  315;   Cranor  v.  S.,  In  re  Perham,  5  H.  &  N.  30. 

39   Ind.   64;    DeVeny  v.   S.,   47  Ind.  27.     Campbell    v.    Thompson,    16 

208;  S.  V.  Mays,  24  S.  C.  190;  Shel-  Me.  117.    Concerning  the  form  and 

ton  V.  Berry,  19  Tex.  154,  70  Am.  D.  certificate,   see   S.   v.   Freeman,    59 

326.                                           .  Vt.  661,  10  a;  752;   Fry  v.  Tippett, 

23.  S.  V.  Jones,  88  N.  C.  671.  16  Lea,   516;    Beller  v.   S.,   90  Ind. 

24.  Ante,  §  230  (3);  Reg.  v.  Mil-  448. 

lard.   Dears.  166,  167,   6   Cox  C.   C.  28.    Wilcox    v.     Williamson,     61 

150,  20  Bng.  L..  &  Eq.  595,  referring  Miss.  310. 

to  Basten  v.  Carew,  3  B.  &  C.  649;  30.    Ante,  §   713    (3),  and  places 

Wilson    V.    Weller,    1    Brod.    &    B.  there   cited;    P.   v.   Pratt,   22   Hun, 

57.  300. 

25.  Ferguson  v.  P.,   73  111.   659; 
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formation  and  belief  suffice.^''  Indeed,  if  one  is  authorized 
to  make  complaint  without  personal  knowledge,  it  must 
necessarily  be  in  the  latter  form.^^ 

§  719.  1.  The  Complainant — may  be  any  person  com- 
petent to  be  a  witness  at  the  hearing.^^    Therefore — 

2.  An  Accomplice — may  be  such  complainant.  Yet  not 
necessarily  will  the  magistrate  act  on  his  unaided  testi- 
mony. In  one  case,  a  criminal  information  was  in  Eng- 
land granted  by  the  higher  court  on  such  sole  testimony;  ^* 
in  another,  it  was  refused.^* 

§  720.  The  Complaint, — in  our  practice,  need  not  be 
more  technically  exact  or  full  than  an  indictment  and  in 
some  of  the  States,  it  may  to  an  undefined  degree  be  less 
gQ  35  Practically,  it  is  better  to  be  everywhere  drawn  pre- 
cisely like  an  indictment,  for  then  no  question  can  arise.^® 
If  there  is  any  relaxation,  it  should  be  limited  to  mere  form; 
because  what  is  right  and  just  before  one  tribunal  is  .equal- 
ly so  before  another.^'^ 

§  721.  1.  Amendents— in  the  complaint  are  per- 
mitted.*^    As  to  which,  it  is  like  a  complaint  to  hold  to 

30.  It  re  Lewis,  31  Kan.  71,  IP.  5  H.  &  N  30;  Brown  v.  Mobile,  23 
283;  S.  V.  Davie,  62  Wis.  305,  22  Ala.  722;  S.  v.  Pool,  106  N.  C.  698, 
N.  W.  411.  10  S.  E.  1033;  S.  v.  Brown,  14  S.  C. 

31.  And  consult  Sullivan  v.  S.,  380;  Bell  v.  S.,  75  Ala.  25;  Mills  v. 
68  Ala.  55.  S.,  53  Neb.  263,  73  N.  W.  761;  Ses- 

32.  Ante,  §  232  (1);  Perez  v.  sions  v.  S.  (Tex.  Cr.  Ap.  1906),  98 
S.,  10  Tex.  Ap.  327;   Lindley  v.  S.  S.  W.  243. 

(Tex.  Cr.  Ap.  1898),  44  S.  W.  165;  36.    And  see  Fink  v.  Milwaukee, 

P.  V.  Stickle,  156  Mich.  552,  121  N.  17  Wis.  27;    Roberson  v.  Lambert- 

"VV.  497.  ville,    9   Vroom,    69;    Cranor   v.    S., 

33.  Rex  V.  Steward,  2  B.  &  Ad.  39  Ind.  64;  Howell  v.  P.,  2  Hill,  N. 
12.  Y.   281;    Earnhardt  v.   S.,   171   Ind. 

34.  Rex  V.  Peach,  1  Bur.  f.48.  428,  86  N.  E.  481;  City  of  Bessemer 

35.  Cumming's  Case,  3  Greenl.  v.  Eidge,  162  Ala.  201,  50  So.  270. 
51;  Frisbie  v.  Butler,  Kirby,  213;  37.  And  see  Deveny  v.  S.,  47 
C.  V.  Keefe,  7  Gray,  332;  Keeler  v.  Ind.  208;  S.  v.  Holmes,  28  Conn. 
Milledge,  4  Zab.  142;    Alexander  v.  230. 

C,    1    Bibb,    515;    City    Council    v.  38.     S.  v.  Batchelder,   6  Vt.   479, 

Seeba,  4  Strob.  319;   Mayor  v.  Ma-  488;    S.  v.  Pool,  106  N.   C.  698;    S. 

son,    4    Dall.    266;    Philadelphia   v.  v.  Freeman,  59  Vt.  661,  10  A.  752; 

Nell,   3  Yeates,   475;    Ford  v.  S.,  4  S.  v.  Yellowday,  152  N.  C.  793,  67 

Chand.  148.    And  see  In  re  Perham,  S.  E.   480. 
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bail  ^®  or  a  criminal  information.*"  The  cases  in  the  note 
w^ill  supply  further  explanations  of  what  may  not  be  quite 
Tmiform  in  our  States.*^ 

2.  Acquiescence — may  bar  the  party's  right  to  take  ad- 
vantage of  a  defect,^*  as  in  other  judicial  proceedings.** 

§  722.  The  Record  of  Conviction, — as  established  by  the 
early  English  decisions,  was  a  very  nice  and  complicated 
affair.  Proceeding  from  a  court  of  limited  and  inferior  jur- 
isdiction,** all  the  jurisdictional  facts  must  affirmatively  ap- 
pear in  it;  being  the  exercise  of  a  statutory  power ,*^  it  must 
show  compliance  with  all  the  statutory  terms;  the  power 
being  summary,  arbitrary,  and  in  the  hands  of  a  lay  mag- 
istrate, it  must  be  carefully  watched  and  guarded  by  the 
superior  judges.  Such  were  the  conditions;  and  the  results 
"wrought  out  in  England  appear  also  in  the  earlier  and  per- 
haps even  late  decisions  in  a  few  of  our  States.  Thus,  in 
New  York,  not  inquiring  after  the  practice  at  the  time  of 
the  present  writing,  it  must  set  forth  the  information  or 
■charge;  a  summons  or  notice  to  the  accused;  his  appear- 
ance or  non-appearance;  his  confession  or  defence;  the  evi- 
dence, if  he  does  not  confess ;  the  judgment  or  adjudication ; 
and  the  true  dates  and  places,  all  with  precision.*®    But — 

39.  Ante,    §§    231    (2),    234    (1).  45.     Stat.  Crimes,  §  119. 

40.  Ante,  §  714   (1).  46.     P.  v.  Fhillips,  1  Par.  Cr.  95, 

41.  Gandy  v.  S.,  81  Ala.  68,  1  So.  99,  by  Edmunds,  J.,  referring  to 
35;  S.  V.  Vaughan,  91  N.  C.  532;  S.  Cole's  Case,  W.  Jones,  170,  and 
V.  Crook,  91  N.  C.  536;  Dewey  v.  S.,  Garrett  v.  Dandy,  1  Show.  14,  15; 
91  Ind.  173;  S.  v.  Kanaman,  94  Morris  v.  P.,  1  Par.  Cr.  441;  More- 
Mo.  71,  6  So.  704;  S.  v.  Baker,  106  wood  v.  Hollister,  2  Seld.  309.  And 
N.  C.  758,  11  S.  E.  360;.  Lewis  v.  see  Bennac  v.  P.,  4  Barb.  164;  P.  v. 
S.,  15  Neb.  89,  17  N.  W.  366;  S.  v.  Miller,  14  Johns.  371;  Powers  v.  P., 
Perkins,  58  Vt.  722,  5  A.  894;  C.  v.  4  Johns.  292;  Willis  v.  Havemeyer, 
Foynes,  126  Mass.  267.  5  Duer,  447;   Simpson  v.  Rjhinelan- 

42.  S.  V.  Mays,  24  S.  C.  190;  ders,  20  Wend.  103;  Birdsall  v.  Phil- 
Reg.  V.  Galway,  Justices,  14  Cox  lips,  17  Wend.  464.  As  to  Pennsyl- 
C.  C.  386;  S.  v.  Dula,  100  N.  C.  vania,  see  C.  v.  Hardy,  1  Ashm. 
423,  6  S.  E.  89;  S.  v.  Allison,  44  410.  As  to  South  Carolina,  Single- 
Kan.  423,  24  P.  964;  P.  v.  Gregory,  ton  v.  Commissioners,  2  Bay,  105; 
8   Oal.  Ap.  738,  97  P.  912.  Geter    v.     Commissioners,    1    Bay, 

43.  Ante,  §§  706a  (2,  3),  707a,  354,  1  Am.  D.  621.  As  to  New  Jer- 
and  places  there  referred  to.  sey,  S.  v.  Sprattord,  14  Vroom,  376 

44.  Ante,  §  236   (2). 
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§  723.  Appeal. — ^When  the  doctrine  was  thus  broadly 
settled,  compelling  even  the  evidence  to  appear  in  the  re- 
•cord,*'^  the  statutes  permitted  no  appeal  from  the  decision 
■of  the  single  justice  on  the  facts.*^  Hence  only  by  requir- 
ing such  fulness  and  exactitude  in  the  record  could  the 
superior  courts  afford  even  a  partial  protection  from 
wrongs  by  the  inferior  magistrates.*^  Nearly  all  our  stat- 
utes now  allow  appeals  as  to  the  facts  from  these  inferior 
■courts  to  the  superior;  therefore  the  reasons  for  the  old 
rules  do  not  exist  with  us,  and  thus  their  consequences 
should  not.^°  Still,  consulting  the  reasonings  of  the  law, 
it  remains  true  that, — 

§  724.  Fulness  of  Record. — As  this  jurisdiction  comes 
only  from  statutes,  the  statutory  terms  must  be  precisely 
followed.^  ^  And  since  the  court  of  a  justice,  like  other  in- 
ferior tribunals,  has  no  general  jurisdiction,  the  record 
must  show  all  the  facts  whence  its  statutory  authority  pro- 
ceeds.®^   And  so  appear  to  be  most  of  our  decisions. 

§  725.  What  Record  suffices. — In  Massachusetts,  a  re- 
cord is  good  which  states  that  the  defendant,  on  being 
asked  whether  he  was  guilty  or  not,  fraudulently  and  wil- 
fully stood  mute;  and  after  due  examination  of  witnesses 
and  a  full  hearing,  he  was  adjudged  to  be  guilty,  and  was 
sentenced  to  imprisonment.'^  In  Pennsylvania,  a  finding 
must  show  that  the  defendant  did  a  specified  thing,  so  de- 
scribed as  to  be  individualized,  of  the  class  of  punishable 
acts.  And  a  record  disclosing  only  a  conclusion  of  law  from 
Tinrecorded  facts,  so  that  a  superior  court  cannot,  without 

47.  Required  perhaps  still  in  Granite  Bank  v.  Treat,  18  Me.  340; 
New  Jersey.    S.  v.  Spratford,  supra.  Barrett  v.  Crane,  16  Vt.  246;   S.  v. 

48.  Paley  Convict,   (4tli  Ed.)  12.  Kimbrough,  2  Dev.  431;   S.  v.  Sea- 

49.  In  Paley  Convict.  (4tli  Ed.)  born,  4  Dev.  305;  Low  v.  Commis- 
10,  11.  sioners,    R.    M.    Charl.    302;    S.    v. 

50.  Stratton  v.   C,   10  Met.   217.  Shreeve,     3     Green      (N.  J.),   57; 

51.  S.   V.   La  Bore,    26   Vt.   765;  Brackett  v.  S.,  2  Tyler,  152,  167. 
TCeeler  v.  Milledge,     4'    Zab.     142;  53.     Ellenwood  v.  C,  10  Met.  222. 
Bargis  v.  S.,  4  Ind.  126;  C.  v.  Har-  See  C.  v.   Kingman,  15  Gray,   208; 
■dy,   1   Ashm.    410;    Philadelphia   v.  C.  v.   O'Donnell,  150  Mass.   502,  23 
-Campbell,  11  Philad.  163.  N.  E.  217. 

52.  Arthur    v.    S.,    22    Ala.    61; 
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compelling  a  return  of  tlie  evidence,  or  taking  testimony 
of  what  it  was,  decide  whether  such  conclusion  is  right  or 
wrong,  will  not  commonly  he  sustained.^* 

§726.  Open  Court— Counsel— Taking  Notes.— The  fol- 
lowing extract  ^^  presents  a  collection  of  English  views. 
How  far  they  accord  with  constitutional  rights  and  the 
practice  in  our  States,  which  certainly  they  do  not  in  all 
•their  minuter  particulars,  no  attempt  will  here, he  made  to 
show.  '  *  When  a  justice  is  acting  judicially,  and  has  power 
to  decide  upon  law,  fact,  and  punishment,  all  persons  have 
a  prima  facie  right  to  he  present  thereat ;  ^®  hut  the  magis- 
trate may,  in  his  discretion,  prevent  any  one,  whether  coun- 
sel or  attorney,  from  taking  part  in  the  proceedings  as 
an  advocate  on  either  side.^^  When  the  magistrate  acts 
ministerially,  his  powers  are  still  greater.  He  may  then 
prevent  the  advocate,  whether  he  be  barrister  or  attorney, 
or  any  other  person  whatever,  from  being  present,  if  he 
thinks  it  conducive  to  the  ends  of  justice ;  ^*  and  he  may 
prevent  any  one  who  is  present  from  taking  notes  of  the 
proceedings;'®  and  if  such  notes  be  afterwards  published, 
it  will  be  no  defence  to  an  action  of  libel  that  they  formed 
a  fair  and  impartial  account  of  the  proceeding. ' '  ^° 

§727.  1.  Jurisdiction. — Relating  to  the  justice's  juris- 
diction over  particular  offences,  there  are  some  questions 
special  to  the  individual  State.^^    And — 

54.  C.  V.  Nesbit,  34  Pa.  398.  And  58.  Rex  v.  Borron,  3  B.  &.  Aid. 
see  C.  V.  Burkhardt,  23  Pa.  521;  C.  432;  Cox  v.  Coleridge,  1  B.  &  C.  37. 
V.  Borden,  61  Fa.  272.  And  see  59.  Garnett  v.  Perrand,  6  B.  & 
further  of  the  record,  Pettus  v.  Mc-  C.  611. 

Clannahan,   52   Ala.   55;    Hepler  v.  60.     Rex  v.  Lee,  5  Esp.  123;  Dun- 

S.,  43  Wis.  479;  S.  v.  Hockaday,  98  can  v.  Thwaites,  3  B.  &  C.  556. 
Mo.  590,  12  S.  W.  246;  S.V.Adams,  61.     New    Crim.    Law,    I,  §   811; 

78  Me.  486,  7  A-  267.  Williams   v.    S.,    4   Mo.    480;    S.   v. 

55.  2  Hayes  Dig.  Crim.  Law  of  Dolby,  49  N.  H.  483,  6  Am.  R.  588; 
Ireland,  463,  464.  S.   v.  Brown,  24  Conn.   316;    Webb 

56.  Daubney  v.  Cooper,  10  B.  &  v.  C,  2  Leigh,  721;  S.  v.  Towle,  48 
C.  237;  Anonymous,  3  Law  Rec.  44.  N.   H.    97;    Dickinson   v.   Potter,    4 

57.  Rex  V.  Staffordshire  Jus-  Day,  340;  Houghton  v.  Havens,  6 
tices,  1  Chit.  217;  Collier  v.  Hicks,  Conn.  305;  McGinnis  v.  S.  9  Humph. 
2  B..  &  Ad.  663.  43,   49,   49  Am.  D.   697;    S.  v.  Ray, 
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2.    Procedure. — It  is  the  same  of  some  forms  of  tlie  pro- 
cedure.®* 

S9  N.  C.  587;  Inwood  v.  S.,  42  Ohio         62.    S.  v.  Comstock,  27  Vt.  533; 
St.  186.  Phinney,  petitioner,  32  Me.  440. 


BOOK  VI. 

THE  PROCEEDINGS  BETWEEN  INDICTMENT   AND- 

TRIAL. 


CHAPTER  LI. 

THE  ARRAIGNMENT. 

§728.  1.  The  Purpose — of  the  arraignment  is  to  ob- 
tain from  the  defendant  his  answer — in  other  -words,  his 
plea — to  the  indictment. 

2.  Defined. — It  consists  of  reading  the  indictment  to 
him,  and  asking  him,  in  open  court,  whether  or  not  he  is 
guilty  of  what  it  alleges  against  him."^ 

.3.  It  is  the  First  Step — in  court,  after  indictment  and 
arrest,  though,  in  special  circumstances,  as  where  at  com- 
mon law  the  charge  is  of  being  an  accessory  to  a  principal 
not  yet  apprehended,  the  plea  cannot  be  immediately  de- 
manded, consequently  the  arraignment  should  be  postponed 
until  it  can  be.®* 

§  729.  1.  The  Formalties — at  the  arraignment  were  at 
the  early  periods  considerable.^^    Not  being  indispensable, 

63.     1  stark.  Grim.  PI.    (2d  Ed.)  25  Fed.  Case  726,  727;  Goodin  v.  S.,. 

305-307;  4  Bl.  Com.  321,  332;  Wtlte-  16  Ohio  St.  344,  347;  St.  v.  Brooks,, 

head  v.  C,  19  Grat.  640;   Jackson  61  S.  Car.  141,  39  S.  E.  359,  360;  P. 

V.  C,  19  Grat.  656;   Clare  v.  S.,  68  v.  Di  Medicis,  39  Misc.  438,  80  N. 

Ind.  17.     And  see  Stoneham  v.  C,  Y.   Supp.  212. 

86  Va.  523,  10  S.  E.   238;   Howard  64.     2    Hale    P.    C.    216,    222-224. 

V.  S.,  165  Ala.  18,  50  So.  954;  Grain  And  see  Rex  v.  Tntchin,  6  Mod.  164. 

V.  U.  S.,  16  g.  Gt.  952,  956,  40  L.  Ed.  65.    See,  for  the  formalities,  Dalt. 

1097,  162  U.  S.  625;  TJ.  S.  v.  Curtis,  Just.   Ed.   of  1727,   c.   185,   p.    653; 
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they  are  diminishing,  and  it  is  believed  not  quite  uniform- 
ly in  our  States. 

2.  Persons  Jointly  Indicted — may  be  arraigned  sep- 
arately,^** or,  what  is  more  common,  togetheir.  Yet  each 
is  separately  asked  whether  he  is  guilty  or  not  guilty,  and 
his  answer  constitutes  his  separate  plea.®'' 

§  730.  1.  Abatement  or  Demurrer. — Though  such  is  the 
demand  on  the  prisoner,  he  may,  instead  of  answering  it, 
show  that  his  answer  cannot  be  required;  in  other  words, 
he  may  plead  in  abatement,  or  otherwise  specially,  or  de- 
mur.®^ And  he  must  thus  plead  or  demur  now,  or  not  at 
all;  for  his  right  to  do  either  is  waived  by  the  plea  of  guilty 
or  not  guilty.*'^    But — 

2.  Continuance. — He  can  now  bring  forward  nothing 
which  does  not  relate  to  his  plea;  as,  if  he  wishes  a  post- 
ponement or  continuance,  he  must  plead  first,  and  apply  for 


Reg.  V.  Abington,  l.How.  St.  Tr. 
1141;  Rex  v.  Hewet,  5  How.  St.  Tr. 
883;  Rex  v.  James,  6  How.  St.  Tr. 
67,  74;  Rex  v.  Tonge,  6  How.  St. 
Tr.  225,  229;  Rex  v.  Twyn,  6  How. 
St.  Tr.  513;  Rex  v.  Turner,  6  How. 
St.  Tr.  565;  Rex  v.  Hawkins,  6 
How.  St.  Tr.  921;  Rex  v.  Ireland,  7 
How  St.  Tr.  79;  Rex  v.  Green,  7 
How.  St.  Tr.  159;  Rex  v.  Reading, 
7  How.  St.  Tr.  259,  262;  Rex  v. 
Langihorn,  7  How.  St.  Tr.  417;  ilex 
V.  Wakeman,  7  How.  St.  Tr.  ,591; 
Rex  V.  Anderson,  7  How.  St.  Tr. 
811;  Rex  v.  Gascoigne  (a  prisoner 
hard  of  hearing),  7  How.  St..  Tr. 
959;  for  other  cases  see  S.  v. 
Weber,  22  Mo.  321,  325;  Grain  v. 
V.  S.,  162  U.  S.  625,  16  S.  Ct.  952, 
956,  40  L.  Ed.  1097;  Early  v.  S., 
Tex.  Ap;  248,  268,  28  Am.  409;  S. 
V.  Weeden,  133  Mo.  70,  34  S.  W. 
473,  475,  and  multitudes  of  other 
cases  in  the  State  Trials  and  other 
books. 


66.  Rex  V.  White,  17  How.  St. 
Tr.  1079. 

67.  Whitehead  v.  C.,  19  Grat. 
640;  Rex  v.  Rouse,  9  How.  St.  Tr. 
637;  Reg.  v.  Graihme,  12  How.  St. 
Tr.  64'5;  Rex  v.  Charnock,  12  How. 
St.  Tr.  1377;  Rex  v.  Rookwood,  I* 
How.  St.  Tr.  139;  Rex  v.  Goodere, 
17  How.  St.  Tr.  1003;  Rex  v.  Tonge, 
6  How.  St.  Tr.  225;  Rex  v.  Turner, 
6  How.  St.  Tr.  565.  Jury  may  be 
absent.  HoUibaugh  v.  Hehn,  13 
Wyom.  269,  79'  P.  1044. 

68.  Rex  V.  Delamere,  11  How. 
St.  Tr.  509,  518,  519;  Rex  v.  Sidney,. 
9  How.  St.  Tr.  817,  820,  821;  C.  v. 
Harvey,  103  Mass.  451. 

69.  Post,  §§  756,  780;  2  Hale  P. 
C.  175;  Kinloch's  Case,  Foster,  16; 
S.  V.  Warnke,  48  Mo.  451;  S.  v. 
Coover,  49  Mo.  432;  P.  v.  Smith,  1 
Par.  Cr.  329;  Sunday  v.  S.,  14  Mc 
417;  Foster  v.  S.,  1  Tex.  Ap.  531. 
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it  afterward.!"  After  a  general  continuance  it  is  too  late 
to  plead  in  abatements  ^ 

§a.  1.  Dilatory  overruled. — Should  the  defendant's 
demurrer  or  dilatory  plea  be  overruled,  and  he  be  entitled 
to  answer  to  the  merits,  the  arraignment,  whether  on  the 
same  or  a  subsequent  day,  proceeds.  The  question  is  re- 
peated, whether  or  not  he  is  guilty,  and  he  pleads  the  one 
or  the  other  as  he  chooses.''^    But — 

2.  Second  Arraignment. — If  after  a  plea  of  not  guilty 
there  is  an  abortive  trial,  or  for  any  reason  a  new  trial  is 
ordered,  no  repetition  of  the  arraignment  and  plea  will  be 
necessary. '^^ 

§731.  In  Irons. — "Every  person,  at  the  time  of  his  ar- 
raignment, ought  to  be  used  with  all  the  humanity  and  gen- 
tleness which  is  consistent  with  the  nature  of  the  thing,  and 
nnder  no  other  terror  or  uneasiness  than  what  proceeds 
from  a  sense  of  his  guilt,  and  the  misfortime  of  his  present 
circumstances. ' '  ''*  Hence  ordinarily  he  should  not  be  in 
irons.'^®  But  the  arraignment  is  distinguishable  from  the 
trial; '^''  and  if  a  keeper  deems  manacles  necessary  at  the 

70.  Reg.  V.  Bolam,  2  Moody  &  port  of  text.  Bradhamv.  S.,  41  Fla. 
R.  192;  Rex  v.  Grahme,  12  How.  541,  26  So.  730;  Wheeler  v.  S.,  158 
■St.  Tr.  645,  664;  Eex  v.  Kidd,  14  Ind.  687,  63  N.  E.  975  (plea  with- 
How  St.  Tr.  123,  128;  S.  v.  Shields,  drawn  to  demur.)  Goodman  v.  S., 
33  La.  Ann.  1410.  And  see  P.  v.  161  Ind.  629;  69  N.  E.  442;  S.  v. 
Llghtner,  49  Cal.  226.  Bugg,  66  Kan.  668,  72  P.  236;    (af- 

71.  S.  V.  Swafford,  1  Lea,  274;  ter  amendment.)  McGuire  v.  S.,  76 
Lawrence  v.  S.,  59  Ala.  61.  Miss.   504,  25  So.   495;    S.   v.  Tate, 

72.  Rex  V.  Fitzharris,  8  How.  St.  156  Mo.  119,  56  S.  W.  1099;  S.  v. 
Tr.  243,  327;  Rex  v.  Delamere,  11  Speyer,  194  Mo.  459,  91  S.  W.  1075; 
How.  St.  Tr.  509,  526.  Lanphere  v.   S.,  114  Iowa,   193,  89 

73.  Byrd  v.  S.,  1  How.  Miss.  247 ;  S.  W.  128. 

Hayes  v.   S.,  58  Ga.  35;    P.  v.  Mc-  74.     2  Hawk.  P.  C,  c.  28,  §  1. 

Elvalne,   125   N.   Y.   596,   26   N.   B.  75.     Burn  Just.    Arraignment,  re- 

929;    S.  V.  Boyd,  38  La.  Ann.  374;  ferring  to  2  Hale  P.  C.  219;   4  Bl. 

S.  V.  Stewart,  26  S.  C.  125,  1  S.  B.  Com.  322,  2  Hawk.  P.  C.  c.  28,  §  1. 

468;    S.  V.  Simms,     71     Mo.     538;  P.   v.   Weeks,     165    Mich.   362,    130 

Curtis  V.  C,  87  Va.  589,    13  S.  E.  N.   "W.    697,   18   Det.   Leg.   N.    136; 

73.     (Nor  after  denial  of  motion  to  Canon  v.  S.,  59  Tex.  Cr.  Ap.  398,  128 

quasU)   S.  V.  Weyland,  142  Mo.  Ap.  S.  W.  141. 

B5,  125  S.  W.  213.  See,  also  in  sup-  76.    Post,  §  955. 
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former,  the  court  will  not  as  of  course  order  their  removal 
at  the  mere  reading  of  the  indictment  and  giving  in  of  the 
plea  J '^ 

§732.  Holding  up  Hand. — While  the  indictment  is  be- 
ing read,  it  is  the  common  form  to  direct  the  prisoner  to 
hold  up  his  hand.  But  this  is  not  essential;  being  "only  a 
ceremony  for  making  known  the  person  of  the  offender  to 
the  court;  and  if  he  answer  that  he  is  the  same  person,  it 
is  all  one."  ''^ 

§  733.  1.  Necessary. — ^Arraignment  and  plea  are  in  a 
general  way  essential  to  a  valid  trial  and  judgment.'^''  But — 

2.  Waiver. — ^As  the  whole  object  of  this  proceeding  is  to 
identify  the  defendant,  acquaint  him  with  the  accusation, 
and  obtain  his  plea,*"  and  reasonable  substitute  for  what 
preceeds  the  plea  *^  will  suffice.    Thus,  with  the  consent  of 


77.  Layer's  Case,  16  How.  St. 
Tr.  93,  97,  99,  100;  Rex  v.  Waite, 
1  Leach,  28,  36,  2  East,  P.  C.  570; 
Burn  Just,  ut  sup.,  referring  to  the 
above  cases,  and  to  2  Hale  P.  C. 
219,  note  b;  4  Bl.  Com.  Chit.  Ed. 
322,  note  2. 

78.  2  Hawk.  P.  C.  c.  28,  §  2; 
Rex  V.  Radcllffe,  1  W.  Bl.  3;  Staf- 
ford's Case,  T.  Raym.  407,  408; 
Rex  V.  Lilburne,  4  How.  St.  Tr. 
1269,  1289-1292;  Rex  v.  Stafford, 
7  How.  St.  Tr.  1293,  1555.  See  P. 
V.  Goldenson,  76  Cal.  328,  19  P. 
161;  Early  v.  S.,  1  Tex.  Ap.  248, 
268,  28  Am.  409;  S.  v.  Braunsch- 
weig, 36  Mo.  397,  398;  S.  v.  Weeden, 
133  Mo.  70,  34  S.  W.  473;  Utter- 
back  T.  Com.,  105  Ky.  723,  49  S.  W. 
479,  480,  20  Ky.  L.  1515,  1517,  88  Am. 
St.  328. 

79.  Rex  V.  Lancaster,  1  How. 
St.  Tr.  39,  45,  46;  Early  v.  S.,  1  Tex, 
Ap.  248,  28  Am.  R.  409;  Holden  v. 
S„  1  Tex.  Ap.  225;  Smith  v.  S.,  1 
Tex.  Ap.  408;  S.  v.  Barnes,  59  Mo. 
154;    Graeter   v.    S.,    54   Ind.    159; 

1  C.  P.— 37 


Fletcher  v.  S.,  54  Ind.  462;  Grigg 
V.  P.,  31  Mich.  471;  Powell  v.  TJ. 
S.,  Morris,  17;  Anonymous,  3  Mod. 
265;  Pringle  v.  S.,  2  Tex.  Ap.  300; 
S.  V.  Wilson,  42  Kan.  587,  22  P. 
622;  Jackson  v.  S.,  91  Ala.  55,  24 
Am.  St.  860,  8  So.  773;  S.  v.  Geiger, 
45  Mo.  Ap.  Ill;  S.  v.  Billings,  72 
Mo.  662;  Ray  v.  P.,  6  Colo.  231;  S. 
V.  West,  84'  Mo.  440;  S.  v.  Vanhook, 
88  Mo.  105;  Bowen  v.  S.,  108  Ind. 
411,  9  N.  B.  378.  S.  v.  Hopper,  142 
Mo.  478,  44  S.  W.  272;  S.  v.  Hoff- 
man, 70  Mo.  Ap.  271;  S.  v.  Harris, 
225  Mo.  639,  125  S.  W.  460;  S.  v. 
Witherspoon,  231  Mo.  706,  133  S. 
W.  323;  Harris  v.  U.  S.,  4  Okla.  Cr. 
Ap.  377,  111  P.  982;  S.  v.  Hamshaw, 
61  Wash.  390,  112  P.  379';  Browning 
V.  S.,  54  Neb.  203,  74  N.  W.  631; 
Persefield  v.  P.,  100  111.  Ap.  488;  S. 
V.  Baker,  57  Kan.  541,  46  P.  S47. 
And  gee  post,  §§  801,  950a,  1354. 

80.  Ante,  §§  728,  732. 

81.  Turpin  v.  S.,  80  Ind.  148;  P. 
V.  Villarino,  66  Cal.  228,  5  P.  154. 
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the  court,  he  may  waive  the  reading,  of  the  indictment ;  ** 
though  without  waiver  it  will  be  read,  even  where  he  has 
been  furnished  with  a  copy.*^     Or — 

3.  If  without  Arraignment — the  prisoner  voluntarily 
tenders  his  plea,  and  the  court  accepts  it,  nothing  more  is 
required.^*    But — 

4.  Without  Plea, — ^there  can  be  no  valid  trial.*"*  It  is 
so  even  though  the  defendant  went  voluntarily  and  without 


82.  Goodin  v.  S.,  16  Ohio  St. 
344;  Minich  v.  P.,  8  Colo.  440,  9 
P.  4;  Hicks  v.  S.,  Ill  Ind.  402,  12  N. 
E.  522.  ^ee  Washburn  v.  P.,  10 
Mich.  372;  Ellck  v.  Territory,  1 
Wash.  156. 

83.  Rex  V.  Hensey,  1  Bur.  642. 
As  to  service  of  copy  see  Dlx  v.  S., 
147  Ala.  70,  41  So.  924;  Powell  v. 
S.,  74  Ark.  355,  85  S.  W.  781;  as  to 
waiver  of  reading,  Gardes  v.  U.  S., 
171  U.  S.  689,  19  S.  Ct.  884;  as  to 
reading  one  count  of  many,  Gallot 
V.  U.  S.,  171  U.  S.  689,  19  S.  Ct. 
884',  43  L.  Ed.  1179;  where  stat- 
ute requires  indictment  to  be  read, 
failure  to  read  is  reversible  error. 
S.  V.  Chambers,  9  Idaho  673,  75  P. 
274;  S.  V.  Crea,  10  Idaho,  88,  76  P. 
1013;  Farris  v.  Com.,  Ill  Ky.  236, 
23  Ky.  L.  580,  63  S.  W.  615. 

84.  Post,  §  801;  S.  v.  Hughes,  1 
Ala.  655,  657;  Dixon  v.  S.,  13  Fla. 
631;  Molihan  v.  S.,  30  Ind.  266; 
Hendrick  v.  S.,  6  Tex.  341;  Graeter 
V.  S.,  54  Ind.  159;  S.  v.  Cheek,  63 
Mo.  364;  Peeler  v.  S.,  3  Tex.  Ap. 
347;  Parchman  v.  S.,  3  Tex.  Ap. 
225;  S.  v.  Koerner,  51  Mo.  174; 
Ransom  v.  S.,  49  Ark.  176,  4  S.  W. 
658.  As  by  an  aflBdavit  denying 
quiet,  P.  V.  Weeks,  18  Det.  Leg.  N. 
136,  165  Mich.  362,  130  N.  W.  697. 
See  also  Hast  v.  Ter.,  5  Okla.  Cr. 
Ap.  162,  114  P.  261;  Hack  v.  S.,  141 
Wis.  346,  124  N.  W.  492;    Salfner 


V.  S.,  84  Ind.  299,  359,  885;  Ter.  v. 
Gonzalez,  13. N.  M.  945,  79  P.  705; 
Basset  v.  S.,  44  Fla.  2,  33  So.  262; 
Wells  V.  Terrell,  121  Ga.  368,  49 
S.  E.  319;  Myers  v.  S.,  156  Ind. 
388,  59  N.  E.  252. 

85.  P.  V.  Corbett,  28  Cal.  328; 
Douglass  V.  S.,  3  Wis.  820;  Ayles- 
worth  V.  P.,  65  111.  301;  Palmer  v. 
U.  S.,  1  Wash.  Ter.  5;  S.  v.  Cun- 
ningham, 94  N.  C.  824;  Lacefield  v. 
S.,  34  Ark.  275,  36  Am.  R.  8;  Price 
v.  P.,  9  Bradw.  36;  Everett  v.  S., 
4  Tex.  Ap.  307;  Freeman  v.  S.,  6 
Tex.  Ap.  462;  Shaw  v.  S.,  17  Tex. 
Ap.  225;  Huddleston  v.  S.,  14  Tex. 
Ap.  73;  Jackson  v.  S.,  91  Ala.  55, 
24  Am.  St.  860,  8  So.  773;  Hoskins 
v.  P.,  84  111.  87,  25  Am.  R.  433; 
P.  V.  Gaines,  52  Cal.  479;  Warren 
v.  S.,  13  Tex.  Ap.  348.  But  see, 
under  the  Kansas  statute,  S.  v. 
Cassldy,  12  Kan.  550;  S.  v.  Wilson, 
42  Kan.  587,  22  P.  622.  Under  the 
Nebraska,  AUyn  v.  S.,  21  Neb.  593, 
33  N.  W.  212.  As  to  Alabama, 
Fernandez  v.  S.,  7  Ala.  511.  In 
New  York,  "It  Is  sufficient,  we 
think,  to  constitute  an  issue  that 
the  defendant  on  his  arraignment 
informs  the  court  that  he  denies 
the  charge  or  that  he  demands  a 
trial."  Andrews,  X,  in  P.  v.  Brad- 
ner,  107  N.  Y.  1,  9,  13  N.  E.  87; 
Howard  v.  S.,  165  Ala.  18,  50  So. 
954;   S.  V.  Baker,  57  Kan.  541,  46 
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objection  to  trial,  knowing  there  was  no  plea.^®  It  must  be 
before  the  jury  are  sworn;  ^^  afterward,  the  plea  is  too 
late.«« 

5.  A  Plea  that  is  a  Nullity — as  where,  instead  of  being 
by  the  prisoner  in  person,  it  is  by  attorney  when  not  al- 
lowable ** — cannot  be  a  valid  foundation  for  an  issue.  It 
is  to  be  simply  disregarded.®" 

§  733  a.  No  Plea  offered.— By  those  rules  of  the  English 
law  which  became  common  law  with  us,  if  one  on  his  ar- 
raignment did  not  answer,  or  answered  improperly,  and  was 
found  by  a  jury  to  be  malicious  therein,  he  was  sentenced 
as  on  conviction,  or  otherwise  the  consequences  were 
severe;®^  though  if  through  the  visitation  of  God  he  was 
unable  to  answer,  the  trial  simply  proceeded  as  on  a  plea  of 
not  guilty.®'^  This  old  practice  has  in  later  times  been 
changed  by  statutes;  ordinarily  directing  the  court,  when 
no  plea  is  tendered  by  the  prisoner,  to  enter  for  him  that 
of  not  guilty.®^ 


p.  947;  Browning  v.  S.,  54' 
Neb.  203,  74  N.  W.  631;  Shelp  v.  U. 
S.,  26  C.  C.  A.  570,  81  F.  694. 

86.  Anderson  v.  S.,  3  Pin.  367. 
But  see  Spicer  v.  P.,  11  Bradw.  294; 
Avery  v.  P.,  11  Bradw.  332;  Long 
V.  P.  102  m.  331;  P.  V.  Osterhout, 
34   Hun,   260. 

87.  S.  V.  Hughes,  1  Ala.  655,  657; 
Dillard  v.  S.,  58  Miss.  368.  Or 
drawn,  but  query,  S.  v.  Chenier,  32 
La.  Ann.  103;  Browning  v.  S.,  54 
Neb.  203,  74  N.  W.  631;  U.  S.  v. 
Aurandt,  15  N.  M.  292,  107  P.  1064. 

88.  S.  V.  Montgomery,  63  Mo. 
296;  S.  V.  Epps,  27  La.  Ann.  227; 
S.  V.  Barnett,  63  Mo.  300.  And  see 
Davis  V.  S.,  38  Wis.  487.  But  see 
Smitli  V.  S.,  1  Tex.  Ap.  408;  Morris 
V.  S.,  30  Tex.  Ap.  95,  16  S.  W.  757; 
Kimbell  v.  S.,  165  Ala.  118,  51  So. 
16.  Contra,  S.  v.  Kinghorn,  56 
■Wasb.  131,  105  P.  234. 

89.  Ante,  §  268. 


90.  S.  V.  Conkle,  16  W.  Va.  736; 
P.  V.  Bowman,  81  Cal.  566,  22  P.  917. 

91.  Burn  Juist.  Mute;  2  Hawk. 
P.  C.  c.  30;  C.  V.  Moore,  9  Mass. 
402;   Rex  v.  Mercier,  1  Leach,  183. 

92.  2  Hawk.  P.  C.  c.  30,  §§  6,  9; 
Rex  V.  Steel,  1  Leach,  451. 

93.  Hunt  V.  S.,  4  Tex.  Ap.  53; 
Everett  v.  S.,  4  Tex.  Ap.  159,  307; 
Perry  v.  S.,  4  Tex.  Ap.  566;  Morris 
V.  S.,  4  Tex.  Ap.  589;  Gorman  v.  S., 
6  Tex.  Ap.  112;  Freeman  v.  S.,  6 
Tex.  Ap.  462;  Cannon  v.  S.,  5  Tex. 
Ap.  34;  C.  V.  McKenna,  125  Mass. 
397;  tr.  S.  V.  Borger,  19  Blatoh. 
249;  P.  V.  Bringard,  39  Mich.  22, 
23  Am.  R.  344;  S.  v.  Saunders,  53 
Mo.  234;  P.  v.  Gregory,  30  Mich. 
371;  In  re  Turner,  5  Ohio,  542; 
Sutcliffe  V.  S.,  18  Ohio,  469,  51  Am. 
D.  459;  Johnson  v.  S.,  2  Ga.  Ap.  48, 
66  S.  E.  148  S.  V.  Clancy,  20  Mont. 
498,  52  P.  267;  S.  v.  Williams,  31 
Nev.  360.  102  P.  974;  Barrett  v.  S. 
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§733b.  How  tried? — When,  in  England,  there  were 
other  methods  of  trial  than  by  jury,  if  at  the  arraignment 
the  prisoner  pleader  "not  guilty,"  he  was  asked  how  he 
would  be  tried.  If  he  made  the  common  choice,  by  jury, 
his  answer  was  "By  God  and  my  country."  And  thus  was 
established  a  practice  which  could  not,  in  treason  or  fel- 
ony, be  dispensed  with.®*  In  misdemeanor,  this  question 
seems  to  have  been  omitted."^  And  by  7  &  8  Geo.  4,  c.  28, 
§  1,  it  was  rendered  unnecessary  even  in  the  high  crimes. 
With  us,  the  old  reason  for  this  practice  does  not  exist;  and 
though  we  have  the  oral  plea,  and  the  written  in  a  form  a 
little  more  extended,^*  it  is  probably  good  in  all  offences 
without  the  old  supplemental  question  and  answer.®'^ 

(Ind.   1911),  -93  N.   E.   543;    Perse-  Walcot,   9   How.   St.   Tr.   519,   521; 

field  V.  P.,  100  111.  Ap.  488;    P.  v.  Rex  v.  Jackson,  25  How.  St.  Tr.  783, 

Walsh,  84  N.  Y.  S.  703,  88  A.  D.  65,  794.  And  see  the  cases  cited  ante, 

14  N.  Y.  Ann.   Cas.   124;    Gonzales  §   729. 

V.  S.  (Tex.),  50  S.  W.  1018  and  com-  95.    It  is  so  in  all  cases  of  mis- 
pare  S.  V.  Harding,  20  Wash.  556,  demeanor  which  I  have   examined 
56  P.  399,  929.    As  to  England,  Rex  in    the    State    Trials;    as,    Rex    v. 
V.  Bitton,  6  Car.  &  P.  92;   Reg.  v.  Reading,  7  How.  St.  Tr.  259,  264; 
Bernard,  1  Fos.  &  P.  240;   Reg.  v.  Rex   x-   Hampden,   9   How.   St.   Tr, 
Schleter,  10  Cox  C.  C.  409;  Reg.  v.  1053,  1056;  Rex  v.  Butler,  13  How. 
Israel,    2    Cox    C.    C.    263;    Rex    v.  St.  Tr.  1249. 
Roberts,  Car.  Crim.  Law,    (3d  Ed.)  96.     Post,   §§  796,   797. 
57;  Rex  v.  Halton,  Ryan  &  Moody  97.    U.   S.   v.   Gibert,   2   Sumner, 
N.  P.  78.  19. 
94.     Post,    §§    796,    797;    Rex    v. 


CHAPTER  LII. 

THE  NAMES  AND  IMPORT  OP  THE  PRINCIPAL  PLEAS. 
The  Particulars — are  explained  in  the  other  chapters  of  this  Book. 

§734.  The  Defendant's  Answer — to  the  charge  in  the 
indictment,  ordinarily  termed  Ms  plea,®®  depends  partly 
on  the  particular  facts,  and  partly  on  technical  rules  of 
pleading.    Hence  the  necessity  of  understanding  the  latter. 

§  735.  Pleas  enumerated.— Passing  by  the  motion  to 
quash,®®  it  will  satisfy  the  purposes  of  this  chapter  to  state 
the  defences  substantially  in  the  words  of  Starkie;  name- 
ly, "I.  By  a  plea  to  the  jurisdiction;  II.  By  a  declinatory 
plea;  III.  By  a  plea  in  abatement  of  the  indictment  for 
some  defect  contained  in  it ;  IV.  By  demurrer ;  V.  By  a  plea 
in  bar;  VI.  By  the  general  plea  that  he  is  not  guilty."^ 
He  proceeds:  ^ 

§  736.    "I.    Plea  to  the  jurisdiction:— 

1.  Nature  of — "By  this  plea,  the  defendant  totally  de- 
nies the  authority  of  the  court  to  try  him;  as, — 

2.  Instances. — "Where  an  indictment  for  rape  has  been 
found  before  the  sheriff  in  his  torn,  which  he  has  delivered 
to  the  justices,  then,  because  the  sheriff  had  no  authority  to 
take  such  an  indictment,  the  defendant  may  plead  to  the 
jurisdiction  without  making  any  answer  to  the  charge  it- 
self.* So,  if  justices  of  the  peace  should  arraign  a  defend- 
ant for  treason.*  But  is  seems  that  the  defendant  cannot 
plead  to  an  indictment  before  justices  that  the  offence  was 
committed  at  some  place  beyond  their  jurisdiction,  for  this 
would  amount  to  no  more  than  the  general  issue.^ 


98.     Ante,  §  728. 

3. 

2  Hale  P.  C.  256;  22  B.  4,  22. 

99.    Post,  i  757a  et  seq. 

4. 

2  Hale  P.  C.  256,  4'  Bl.  Gom. 

1.    1   Stark.    Grim   PI.    (2d   Ed.) 

433. 

310. 

5. 

See  Trem.  P.  C.  271. 

2.    1   Stark.    Grim   PI.    (2d   Ed.) 

310-320. 
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3.  Answering  over. — "After  a  plea  to  the  jurisdiction 
overruled,  it  seems  that  the  judgment  should,  in  all  cases, 
be  to  answer  over  to  the  charge  in  the  indictment.^ 

§737.    "II.    Declinatory  pleas":— 

Not  in  United  States. — Under  this  head,  he  mentions  the 
old  pleas,  of  sanctuary,  "abolished  in  the  reign  of  James 
the  First;"''  and  of  the  benefit  of  clergy,  rarely  restored 
to,  because  clergy  could  be  prayed  after  conviction  and  be- 
fore judgment.^  But  the  latter,^  equally  with  the  former, 
is  practically  unknown  with  us. 

§738.    "III.    By  Plea  in  Abatement":— 

Two  Sorts  of  Defect. — This  plea  may  be  for  a  defect 
either  apparent  or  not  apparent  on  the  record;  as, — 

§739.  1.  Apparent  on  Record. — "It  seems  in  general 
that  any  defect,  which  in  any  stage  of  the  criminal  pro- 
ceeding will  vitiate  the  indictment,  may  be  taken  advan- 
tage of  by  plea  in  abatement. ' '  ^^  And  some  of  these  de- 
fects must  be  taken  advantage  of  in  this  way  or  not  at 
aU.""    Still,— 

2.  How  practically. — ;"But  little  advantage  is,  in  gen- 
eral, to  be  gained  by  a  plea  of  this  kind;  since,  with  a  few 
exceptions,  the  defendant  will  be  entitled  to  the  advantage 
of  his  objection  after  the  trial  [a  right  greatly  restricted 
by  modern  statutes] ;  ^^  and  should  his  plea  be  allowed,  the 
court  would  direct  a  new  bill  to  be  sent  out  to  the  grand 
jury;  or,  if  they  had  been  discharged,  would  detain  the 
prisoner  till  the  next  assizes  or  sessions."  ^^ 

§740.  1.  Not  Apparent  on  Record. — ^For  various  de- 
fects not  appearing  in  the  record  this  plea  is  available;  as, 
for  example, — 

6.  Rex  V.  HoUes,  P.  294',  302.  P.   718;    Keneval  v.    S.,   107   Tenn. 

7.  21  Jac.  1,  c.  28.  581,  64  S.  W.  897;  S.  v.  Firey,  223 

8.  2  Hale  P.  C.  236;  4  Bl.  Com.      Mo.  194,  200,  122  S.  W.  1007. 

333.  ;  10a.    Ante,  §  675a,  2  Hale  P.  C. 

9.  New  Crim.  Law,  I,  §  938.  236-239;    Davis    v.     City    of     Fitz- 

10.  2  Hale  P.  C.  236;  Donald  v.  gerald,  6  Ga.  Ap.  532,  65  S.  E.  319. 
S.,  31  Fla.  255,  12  So.  695;  S.  v.  11.  2  Hale  P.  C.  237;  Joiner  v. 
Bailey,  57  Neb.  204,  206,  77  N.  W.      S.,  19  Ark.  198,  126  S.  W.  723. 

654:  S.  V.  RoUer,  30  Wash.  692,  71         12.    2  Hawk.  P.  C.  c.  84,  §  2. 
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2.  Wrong  Name  or  Addition. — ' '  If  the  defendant  be  in- 
dicted by  a  wrong  name,  or  be  described  by  an  improper  ad- 
dition [where  the  addition  is  necessary]  ^*  he  may  plead 
it;  and,  if  the  fact  be  fonnd  for  him,  the  indictment  shall 
be  abated."" 

§741.    "IV.    By  Demurrer:— 

1.  Described,  and  Eflfect  of. — "By  a  demurrer  the  de- 
fendant refers  it  to  the  court  to  pronounce  whether,  ad- 
mitting the  matters  of  fact  alleged  against  him  to  be  true, 
they  do  in  point  of  law  constitute  him  guilty  of  an  offence 
sufficiently  charged  against  him.  And  a  demurrer  puts  the 
legality  of  the  whole  of  the  proceedings  in  issue,  as  far  as 
they  judicially  appear;  for  the  court  is  bound  to  examine  ^' 
the  whole  record,  to  see  whether  they  are  warranted  in 
giving  judgment  upon  it;  and  it  is  open  to  objections,  not 
only  to  the  subject-matter  of  the  indictment,  but  also  to 
the  jurisdiction  of  the  court  in  which  the  indictment  was 
found.i«    But— 

2.  How  practically. — "This  plea  is  not  very  frequently 
resorted  to  in  practice;  since  [under  the  common  law  rules] 
the  defendant  may  take  advantage  of  the  same  exceptions 
after  a  conviction,  by  motion  in  arrest  of  judgment.^'' 

§742.    "V.    Plea  in  Bar:— 

1.  Defined.— "By  a  plea  in  bar  the  defendant  shows, 
by  matter  extrinsic  of  the  record,  that  the  indictment  is 
not  maintainable. 

2.  Enumerated. — "The  most  usual  special  pleas,  in  an- 
swer to  a  charge  of  felony,  consist  either  of  matter  of  fact 
mixed  with  matter  of  record;  or,  secondly,  of  matter  of 
record  only.    The  former  are  of  three  kinds :    1.    Autrefois 

13.  See   ante,   §§   672-675a.  701;  Stinchcomb  v.  S.,  119  Ga.  442, 

14.  2  Hale  P.  C.  238.  S.  v.  Nar-      46  S.  E.  639. 

carm,  69  N.  H.  237,  45  A.  744;  Davis  15.  Rex  v.  Pearnley,  1  T.  R.  316. 
V.  P.,  192  111.  176,  61  N.  E.  537,  as  to  16.  1  T.  R.  320,  that  is,  Buppos- 
form  of  the  plea  of  misnomer  see  Ing  the  indictment  to  have  been  re- 
Ruffin  V.  S.,  124  Ala.  91,  27  So.  307;  moved  into  another  court  by  certi- 
Waldron  v.  S.,  41  Fla.  265,  26  So.      orari  or  otherwise. 

17.    2  Hale  P.  C.  257. 
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Acquit.    2.    Autrefois  Convict.    3.    Autrefois  Attaint.    Of 
the  latter  kind  is  a  plea  of  Pardon."  ^* 
§743.    "VI.    The  General  Issue:— 

1.  What. — "By  the  general  plea  that  he  is  not  guilty  of 
the  treason  or  felony  alleged  against  him,  the  defendant  de- 
nies the  whole  of  the  charge ;  and — 

2.  Special  Defence. — "He  may  give  his  special  defence 
in  evidence,  though  the  matter  of  fact  he  proved  against 
him."  ^9 

18.  1  Stark.  Crim.  PI.  (2d  Ed.)  in  bar  see  Morrell  v.  S.,  136  Ala. 
310-320.  44,   34'  So.  208;    Parrlsh  v.  S.,   139 

19.  1  Stark.  Crim.  PI.  (2d  Ed.)  Ala.  16,  but  contra,  S.  v.  Howard,  30 
338,339;  Neaderhouser  v.  S.,  28  Ind.  Mont.  513,  77  P.  50;  Baccigalupo 
257;  Kimball  v.  Ter.,  13  Ariz.  310,  v.  Com.,  33  Grat.  807,  36  Am.  795. 
115  P.  129;  Phillips  v.  S.,  131  Ga.  A  special  plea  must  answer  whole 
426,  62  S.  E.  239;  Albritton  v.  S.,  indictment.  Fox  v.  S.,  89  Md.  381, 
94  Ala.  76,  10  So.  426.    That  a  plea  73  Am.  St.  393,  43  A.  775. 

of  insanity  must  be  by  special  plea 


CHAPTER  LIII. 

HOW  THE  PLEAS  ARE  FRAMED  AND  PLEADED. 


744. 

Introduction. 

745-747. 

In  General. 

748-752. 

Double  Pleas  and  how  tried, 

753-756. 

Pleading  over. 

757. 

Formalities. . 

Compare — with  the  chapter' on  the  arraignment,  ante,  §  728  et  seq.;  and 
■with  chapters  beginning  post,  §§  787,  and  805. 

§  744.  1.  The  Law's  Methods — ^must  be  pursued  by  Mm 
who  seeks  the  protection  of  the  law.^"     Hence, — 

2.  As  to  Pleas. — To  be  entitled  to  show  a  particular 
matter  in  defence,  he  must  tender  the  plea  which  the  law 
has  provided,  in  the  law's  form,  and  at  the  law's  time.^^ 

3.  How  Chapter  divided. — ^We  shall  consider,  I.  In  Gen- 
eral of  the  Plea;  II.  Double  Pleas  and  how  tried;  III. 
Pleading  over;  IV.  Formalities. 

I.    In  General  of  the  Plea. 

§  745.  1.  Certainty  in  Plea. — While  a  plea  is  as  indis- 
pensable to  the  defence  ^^  as  an  indictment  to  the  prosecu- 
tion, we  have  seen  ^^  that  it  differs  from  the  latter  in  cer- 
tainty; either  it  must  be  more  certain,  or  it  may  be  less. 
Thus,— 

20.  Ante,  §§  113,  114,  116a  et  100  N.  C.  447,  6  S.  E.  657;  Keneval 
seq.  V.  S.,  107  Tenn.  581,  64  S.  W.  897; 

21.  Martin  v.  C,  1  Mass.  347,  S.  v.  Taylor,  57  W.  Va.  228,  233, 
358;    McQuillin  v.   S.,  8  Sm.   &  M.  50  S.  E.  247. 

587;  Robertson  v.  Lea,  1  Stew.  141;  22.    Ante,  §  733  (1,  4). 

Mershon  v.  S.,  51  Ind.  14;  C.  v.  Lan-  23.     Ante,    §    323-328,    506;    S.   v. 

nan,     13     Allen,     563;      Carper  v.  Sechrist,   226   Mo.   574,   126   S.  W 

S.,  27  Ohio  St.  572;    Fox  v.  S.,  89  400. 
Md.  381,  390,  43  A.  775;  S.  v.  Potts, 

(585) 
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2.  Dilatory  Pleas, — such  as  to  tlie  jurisdiction  and  in 
abatement,  require  the  highest  of  the  three  certainties;  ^* 
and — 

3.  Pleas  in  Bar  and  the  General  Issue — admit  the  low- 
est, while  the  middle  degree  is  for  the  indictment.^^ 

§  746.  Order  of  Pleas. — In  civil  cases,  the  common  law 
has  an  established  order  for  the  pleas:  so  that  when  a  plea 
is  overruled,  the  party  cannot  bring  forward  one  above  it  in 
the  order,  but  he  may  any  one  below.^^  This  is  a  branch 
of  the  broader  doctrine  of  waiver  of  rights,^''  which  pre- 
vails alike  in  civil  jurisprudence  and  in  criminal.  But  in 
criminal  cases  the  technical  rules  of  the  civil  department 
are  not  altogther  followed,  while  the  substance  of  them  is; 
such  as  that  a  dilatory  plea  must  precede  the  plea  to  the 
merits, ^^  and  an  appearance  in  court  and  answering  to  the 
-charge  takes  away  the  right  of  objecting  to  the  want  of  a 
summons.^^  In  contrast  to  the  technical  rules  of  the  civil 
-courts,  or  as  a  sort  of  substitute  for  them,  we  have  in  crim- 
inal cases  the  practice  of- — 

§  747.  Withdrawal  and  Substitution. — During  the  form- 
ing periods  of  our  law,  while,  as  we  have  seen,^*>  the  court 
served  as  counsel  to  the  prisoner  in  treason  and  felony, 

24.     Ante,  §§  324,  327,  328;   S.  v.  187;   Tilley  v.  Com.,  89  Va.  136,  15 

Ward,  64  Me.  545;   Ward  v.  S.,  48  S.  B.  526;  U.  S.  v.  Greene,  113  Fed. 

Ind.  289;  Dolan  v.  P.,  64  N.  Y.  485,  683;    Miller  v.   S.,   42   Fla.   266,   28 

492.     See  S.  v.  Flemming,    66  Me.  So.   208;    Easterlin  v.    S.,   43   Fla. 

142,  150,  151,  22  Am.  R.  552;  Gunter  565,   31   So.   350;    S.   v.  Drake,   125 

V.  Dale,  44  Ala.  639.  Fleas  in  abate-  Ind.  367,  25  N.  E.  434;   S.  v.  Skln- 

ment    are    strictly    construed    and  ner,  34   Kan.   256,   8   P.   420;    S.  v. 

must   be   certain   and   definite,    ac-  Taylor,  57  W.  Va.  228,  50  S.  E.  247. 

curate  and  unambiguous  and  leave  25.     Ante,  §§  303-325. 

nothing   to   be    supplied.     Thomas  26.     Gould  PI.  c.  5,  §§  1-3. 

V.  S.,  58  Fla.  122,  51  So.  410;  Pen-  27.    Ante,  §  116a  et  seq. 

nel  V.  S.,  122  Tenn.  622,  125  S.  W.  28.    Ante,  §  123  (1);  post,  §  756. 

445;  Ford  v.  S.,  44  Fla.  421,  33  So.  S.   v.   Dibble,   59   Conn.   168,   22   A. 

301;    Klein  v.   S.,   157  Ind.   146,   60  155;   Button  v.  S.,  92  Ga.  14,  18  S. 

N.  E.  1036;   P.  v.  Lauder,  82  Mich.  E;  545;   Mills  v.  S.,  76  Md.  274,  25 

109,  114,  46  N.  W.  96;   Baldwin  v.  A.  229. 

S.,   12  Neb.  61,   63,  10   N.  W.  463;  29.     P.  v.  Allen,  51  Mich.  176,  16 

S.  V.  Duggan,  15  R.  I.  412,  6  A.  597;  N.  W.  370;    post,   §   756. 

S.  V.  Ward,  60  Vt.  142,  153,  14  A..  30.    Ante,  §  296. 
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it  was  one  of  tlie  rules  of  this  service  that,  as  expressed  by 
Hyde,  C.  J.,  he  should  "suffer  nothing  for  his  want  of 
knowledge  in  matter  of  law."*^  Therefore,  however  a 
judge  might  desire  to  hold  him  to  the  order  of  civil  plead- 
ings, this  was  impracticable;  because  a  mistake  therein 
would  be  of  law,  and  the  court  could  do  no  otherwise  than 
permit  him  to  retrace  his  step.  Hence,  we  may  assume, 
originated  a  practice,  which  rests  also  on  still  other  rea- 
sons, and  prevails  everywhere  among  us  to  the  present  day, 
of  permitting  prisoners,  not  as  of  right,^^  but  whenever  jus- 
tice or  humanity  dictates,  to  withdraw  any  plea,  whether 
■dilatory  or  to  the  merits,  and  substitute  for  it  any  other.^' 
But  this  cannot  be  permitted  after  sentence ;  ^*  unless,  per- 
haps, it  has  been  reversed.*^  Neither  will  the  court  ordi- 
narily, if  ever,  suffer  the  withdrawal  of  the  general  issue  to 
make  way  for  a  mere  dilatory  plea.^" 

II.    Double  Pleas  and  how  tried. 

§748.  As  not  Permissible. — Chitty  says:  "At  common 
law,  there  was  but  one  rule  which  applied  alike  to  civil 

31.  Rex  V.  Twyn,  6  How.  St.  Tr.  32  So.  110;  Reed  v.  Com.,  98  Va. 
^13,  516;  S.  V.  Nleuhaus,  217  Mo.  817,  36  S.  E.  399;  P.  v.  Miller,  114 
332,  117  S.  W.  73.  Cal.    10,    45    P.    986;    Peters   v.    S., 

32.  S.  V.  Marshall,  37  La.  Ann.  156  Ind.  35,  59  N.  E.  33;  S.  v.  Yates, 
26;  Hubbard  v.  S.,  72  Ala.  164;  U.  52  Kan.  566,  35  P.  209;  S.  v.  Jam- 
^.  V.  Bayaud,   21  Blatch.  217.  merson,    49    La.    Ann.    597,    21    So. 

33.  Ante,  §  124  (3);  Kinlooh's  728;  Com.  v.  Ingersoll,  145  Mass. 
■Case,  Poster,  16;  Phillips  v.  P.,  55  381,  14  N.  E.  449;  S.  v.  Stephenson, 
111.  429;  Morton  v.  P.,  47  111.  468;  67  W.  Va.  553,  68  S.  E.  286;  S.  v. 
Page  V.  C,  27  Grat.  954;  Hensche  Watson,  20  R.  I.  354,  39  A.  193; 
V.  P.,  16  Mich.  46;  S.  v.  Kraft,  10  P.  v.  Strauch,  247  111.  220,  95  N.  E. 
Iowa,    330;    S.    v.    Oehlsasher,    38  126. 

Iowa,  297;  Wickwlre  v.  S.,  19  Conn.  34.    Reg  v.  Sell,  9  Car.  &  P.  346. 

477,  488;  Norwood  v.  S.,  45  Md.  68,  35.     C.  v.  Ervine,  8  Dana,  30. 

76;   Rex  v.  Fitzharris,  8' How.  St.  36.    Ante,    §    124    (3);    Early   v. 

Tr.  243,  325;  P.  v.  Lee,  17  Cal.  76;  C,  86  Va.  921,  11  S.  E.  795;  Cooper 

Sunday  v.  S.,  14  Mo.  417.    And  see  v.  S.,  64  Md.  40,  20  A.  986;  Heath 

•C.  V.  Lannan,  13  Allen,  563;   C.  v.  v.  S.,  173  Ind.  296,  90  N.  B.  310; 

Hagarman,  10  Allen,  401;   Cllne  v.  Hunter  v.  S.,  3  Okla.  Cr.  Ap.  533, 

•S.,  25  Ind.  Ap.  331,  58  N.  B.  210;  107  P.  444;    S.  v.  Arbes,  70  Minn. 

•S.  V.  Shanley,  38  W.  Va.  516,  18  S.  462,  73  N.  W.  403. 
E.  734;    Knight  v.  S.,  42  Fla.  546, 
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and  criminal  proceedings,  that  the  defendant  must  rely 
upon  one  ground  of  defense,  and  that  pleading  double  was 
never  to  be  admitted.  "^^  All  concede  that  this  is  so  in 
civil  cases;  also,  that  4  Anne,  c.  16,  §  4,  changed  the  rule '® 
only  in  them,  criminal  ones  being  expressly  excepted.^* 
But  the  other  English  books  do  not  extend  the  common 
law  rule  to  criminal  causes.    Thus, — 

§  749.  1.  Permissible,  and  how. — ^Hawkins,  a  more  re- 
liable writer  than  Chitty,  lays  it  down  that  "even  in  an  in- 
dictment of  felony,"  a  defendant  may  bring  forward  "never 
so  many  pleas  or  exceptions"  in  abatement,  if  "requiring 
all  of  them  the  same  kind  of  trial,  unless  they  be  repugnant 
to  one  another."  And  he  adds,  as  "the  better  opinion,  that 
he  shall  have  the  like  advantage  where  such  pleas  or  ex- 
ceptions do  not  all  of  them  require  the  same  kind  of  trials 
but  some  of  them  are  triable  by  matter  of  record,  and  others; 
by  the  country;"  Moreover,  it  is  "generally  agreed"  that 
where  such  matter  in  abatement  is  for  the  jury,  the  defend- 
ant must  plead  therewith  ' '  all  his  matters  in  bar,  if  he  have 
any  such,  and  also  plead  over  to  the  felony,  unless  where- 
he  hath  admitted  the  fact  by  the  matter  pleaded  in  bar.  But 
if  the  plea  in  abatement  be  triable  by  matter  of  record,  it 
is  holden  in  some  books  that  the  defendant  is  not  bound  to 
plead  over  to  the  felony  till  such  plea  in  abatement  be  found" 
against  him.  But  the  greater  number  of  precedents  and 
constant  practice  of  late  seem  to  be  otherwise."  Tf  the  ver- 
dict is  adverse  to  him  as  to  the  facts  in  abatement,  "yet 
he  may  afterwards  plead  over  to  the  felony."  This  writer 
goes  on  to  show  that  the  rules  in  civil  causes  are  different.*"' 
In  accord  with  the  doctrine  thus  stated,  the  practice  of  the- 
English  courts  appears  always  to  have  been,  and  it  still  is, 
in  felony  and  treason,  to  permit  the  defendant  to  add  to  his 

37.  1  Chit.  Crim.  Law,  434,  re-  v.  Potter,  61  N.  C.  338;  In  re- 
ferring to  2  Eunomus,  141;  Tidd,  Strathan,  7  Cox  C.  C.  85;  S.  v.  Em- 
Pr.  (8th  Ed.)  706;  1  Chit.  PI.  (4th  ery,  59  Vt.  84',  7  A.  129.  See  S;  v. 
Ed.)  477,  478;  Com.  v.  Blake,  12  McNay,  100  Md.  622,  60  A.  273;  S: 
Allen  (Mass.),  188.  v.  Fidler,  28  R.  I.  41,  49  A.  100. 

38.  Gould  PI.  (3d  Ed.)  428  et  seq,  40.     2  Hawk.  P.  C,  c.  23;  ^  li2&.. 

39.  Chit.  Crim.  Law,  ut  sup.    S. 
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demurrer,*^  or  plea  to  the  jurisdiction,*^  or  in  abatement, 
or  in  bar,^^  the  general  issue  of  not  guilty.  He  has  not  been 
required  to  do  it,  at  least  in  all  circumstances,  unless  he 
chose.**   But — 

2,  In  Misdemeanor, — contrary  hereto,  the  course  seems 
to  have  been  to  receive  only  one  plea  at  a  time,  as  in  civil 
causes  at  the  common  law.*®  Observed  Pemberton,  C.  J., 
"7w  favor  em  vitae,  it  would  not  hurt  the  plea  [to  the  juris- 
■diction]  to  plead  over,"** — a  reason  not  applicable  in  mis- 
demeanor. 

§  750.  With  Us, — there  is  little  recognition  of  the  dis- 
tinction between  felony  and  misdemeanor,  as  to  pleading 
double.*^  Not  regarding  the  distinction,  some  of  our  courts 
utterly  reject  such  pleading.**  There  are  States  wherein  it 
is  authorized  by  statutes.**  Without  statutory  aid,  proba- 
bly the  greater  number  of  our  courts  permit  it  ®°  to  the  ex- 
tent, at  least,  of  joining  not  guilty  to  a  dilatory  plea  or  plea 
in  bar,  in  general  accord  with  the  English  practice.®^ 

41.  Reg.  V.  Adams,  Car.  &  M.  48.  Nauer  v.  Thomas,  13  Allen, 
299.  572;    C.  v.  Bakeman,  105  Mass.  53, 

42.  Rex  V.  Fltzharris,  8  How.  St.  58;  S.  v.  Heselton,  67  Me.  598;  S. 
Tr.  243,  275,  276.  v.  Potter,  Phillips,  N.  C.  338;   S.  v. 

43.  2  Hale  P.  C.  219,  256;  Reg.  Ward,  49  Conn.  429.  See  C.  v. 
V.  Green,  Dears.   &  B.  113.  Merrill,  8  Allen,  545. 

44.  2  Hale  P.  C.  256;  Reg.  v.  49.  Crippen  v.  S.,  3  Heisk,  25. 
Phelps,  Car.   &  M.  180.  Contra,     formerly    in     this     State. 

45.  Reg.    V.    Charlesworth,   1    B.  Hill  v.  S.,  2  Yerg.  248;   S.  v.  Cope- 
&  S.  460,  9  Cox  C.  C.  40;   Reg.  v.  land,  2  Swan   (Tenn.),  626. 
Strahan,  7  Cox  C.  C.  85.     See  the  50.     V.  S.  v.    Richardson,    supra. 
Irish  case  of  Reg.  v.  BufCy,  4  Cox  51.     Lee  v.  S.,  26  Ark.  260,  7  Am. 
C.  C.  172.  R.  611;   Long  v.  S.,  38  Ga.  491;   S. 

46.  Rex  V.  Fltzharris,  supra,  at  v.  Trimble,  33  Md.  468;  Hartung  v. 
col.  276.  See  the  reasoning  in  Rex  P.,  26  N.  Y.  154;  P.  v.  Roe,  5  Par. 
V.  Taylor,  3  B.  &  C.  502,  514,  and  Cr.  231;  P.  v.  Kinsey,  51  Cal.  278; 
Rex  V.  Gibson,  8  East,  107,  110;  S.  v.  Greenwood,  5  Port.  474,  483; 
Marshall  v.  S.,  6  Neb.  120,  29  Am.  S.  v.  Hudkins,  35  W.  Va.  247,  13 
363.  See,  also,  Thompson  v.  U.  S.,  S.  E.-367.  And  see  S.  v.  Allen,  1 
155  U.  S.  271,  15  S.  Ct.  73,  39  L.  Ala.  442;  s.  p.  Buzzard  v.  S.,  20 
Ed.  146.  Ark.  106;    C.  v.  Long,  2  Va.  Cas. 

47.  Something  regarding  It  ap-  318.  Having  had  occasion  to 
pears,  for  example,  in  U.  S.  v.  examine  all  the  American  cases,  in 
Richardson,  28  Fed.  Rep.   61.  the  preparation  of  my  criminal-law 
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§  751.  The  Form  of  Double  Pleading.— Some  hold  that 
if  two  defenses  are  pleaded  together,  there  must  be  for  each 
a  separate  plea.^^  And  whatever  the  strict  rule,  this  may 
be  practically  the  better  method.  Commonly  the  pleader 
who  employs  this  form^^ — as,  for  example,  pleads  former 
jeopardy  and  not  guilty  together — ^frames  the  special  plea 
precisely  as  though  it  were  to  stand  alone,  then  'adds  "as  ta 
the  felony,"  etc.,  the  other  plea,  concluding  to  the  coun- 
try.6* 

§  752.  How  tried. — In  general,  two  or  more  pleas,, 
though  tendered  together,  should  be  separately  tried;  ^'  be- 
cause they  involve  distinct  issues.  And  as  said  by  the  Eng- 
lish judges  with  reference  to  former  acquittal  and  not 
guilty,  charging  the  jury  "with  both  issues  at  once  would 
lead  to  this  absurdity,  that,  being  charged  with  both,  they 
would  be  obliged  to  find  upon  both;  and  yet,  if  the  first 
finding  was  for  the  prisoner,  they  could  not  go  to  the  sec- 
ond, because  that  finding  would  he  a  bar."  It  was  added 
that  two  issues  in  abatement  "are  always  tried  upon  sep- 
arate charges  to  the  jury."^®  Still,  the  issues,  it  is  be-, 
lieved,  may  be  such  as  to  render  proper  their  submission 
together;  ^'^  yet  even  then  the  jury  might  justly  be  re- 
works, I  can  state  of  my  general  55.  C.  v.  Merrill,  8  Allen,  545; 
recollection  that  it  is  very  much  C.  v.  Bakeman,  105  Mass.  53,  58; 
practiced  in  this  country  for  the  Henry  v.  S.,  33  Ala.  389,  399  (over- 
prisoner  to  introduce  !S«veral  dls-  ruling  Bob  v.  S.,  29  Ala.  20) ;  Fos- 
tinct  pleas  together,  mingling  even  ter  v.  S.,  39  Ala.  229;  Dominick  v. 
dilatory  pleas  with  pleas  in  bar  or  S.,  40  Ala.  680,  91  Am.  D.  496;  Lee 
to  the  general  issue,  and  even  to  v.  S.,  26  Ark.  260,  7  Am.  R.  611; 
submit  more  issues  than  one  to  the  Clem  v.  S.,  42  Ind.  420,  13  Am.  R. 
jury  at  the  same  time.  369;  De  Arman  v.  S.,  77  Ala.  10. 

52.  Findley  v.  P.,  1  Mich.  234;  56.  Rex  v.  Roche,  1  Leach,  134,. 
S.  V.  Flemming,  66  Me.  142,   22  Am.      135;  post,  §  812. 

R.   552.  57.     Schram    v.    P.,    29    111.   162. 

53.  Post  §§  811,  812.  And  see  P.  v.  Kinsey,  51  Cal.  278; 

54.  Dir.  &  F.,  §  1043;  Train  &  Pritchford  v.  S.,  2  Tex.  Ap.  69;  oh- 
Heard  Free.  486;  Goreing  v.  Dear-  servations  of  Metcalf,  J.,  in  C.  v. 
ing,  Trem.  P.  C.  15,  18;  Armstrong  Merrill,  supra;  C.  v.  Loud,  3  Met. 
V.  Lisle,  Trem.  P.  C.  20,  25;  Reg.  328,  37  Am.  D.  139,  and  C.  v. 
V.   Green,   Dears.   &  B.   113,  114,   7  Bubser,  14  Gray,  83. 

Cox   C.   C.   186.     And   see  Rex  v. 
Sheridan,  31  How.  St.  Tr.  543,  577. 
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quired  to  respond  separately   to   the   respective   issues.^® 

m.    Pleading  over. 

§  753.  If  a  Single  Issue — is  presented  by  a  plea,  and  it 
is  overruled  or  found  against  the  defendant,  he  is  now  too 
late  to  plead,  as  of  right,  anything  which  the  plea  had  ad- 
mitted,^ ^  or  the  jury's  verdict  had  established.  But  sub- 
ject to  this  exception,  if  such  it  is  deemed, — 

§  754.  In  Felony  and  Treason, — if  in  the  first  instance 
the  prisoner  pleads  only  a  dilatory  plea  or  plea  in  bar,  and 
thereon  judgment  is  rendered  against  him,  he  may  now  ten- 
der the  plea  of  not  guilty  and  take  his  trial  on  the  merits."" 
But  this  is  an  innovation  upon  the  ordinary  rules  of  plead- 
ing, originally  permitted  in  favorem  vitae;  not  extending, 
therefore,  to  misdemeanor.*^ 

§  755.  In  Misdemeanor. — ^if  the  defendant  tenders  a  plea 
in  abatement  and  it  is  demurred  to,  raising  a  question  of 
law,  or  if  in  any  other  way  the  issue  becomes  of  law,  and  the 
court  decides  against  him.  he  may  plead  over  to  the  indict- 
ment the  same  as  in  felony.®^  And  by  various  American 
authorities  it  is  the  same  if  his  plea  is  special  in  bar;  "^ 
by  the  English,  final  judgment  is  in  this  case  entered  against 
him.®*    On  the  other  hand,  if  in  misdemeanor  any  plea,  how- 

58.  S.  V.  Hudkins,  35  W.  Va.  62.  Buzzard  v.  S.,  20  Ark.  106; 
247,  251,  13  S.  B.  367.                                Harding   v.    S.,    22    Ark.    210.     See 

59.  Wickwire   v.    S.,    19     Conn.      Page  v.  C,  27  Grat.  954. 

477;   P.  V.  Delany,  49  Gal.  394;    P.  63.     C.  v.   Golding,   14  Gray,   4'9; 

V.  Benjamin,  2  Par.   Or.  201.     Per-  Barge  v.  C.,  3  Pa.   (P.  &  W.)    262, 

haps  this  does  not  apply  to  an  ad-  23    Am.    D.    81;    McFarland    v.    S., 

mission    by    demurrer    in    treason  68  Mo.  300,  32  N.  W.  226;   Hirn  v. 

and  felony.     Post,  §§  781-784.  S.,   1   Ohio   St.   15,   23.   Bartley,   J., 

60.  2  Hale  P.  0.  255,  256;  Anony-  observing:  "In  a  criminal  case  in 
mous.  Holt,  343;  Com.  v.  Wade,  17  this  State,  a  defendant  cannot 
Pick.  (Mass.)  395.  See  post,  §§  781-  waive  a  jury  trial  in  any  other  way 
784,  811;  Reg.  v.  Phelps,  Car.  &  M.  than  by  a  plea  of  guilty."  See 
180;  C.  V.  Merrill,  8  Allen,  545,  546.  post,  §  893  (3-5). 

61.  Rex  V.  Gibson,  8  East  107,  64.  Rex  v.  Taylor,  3  B.  &  C. 
110;  Rex  v.  Taylor,  3  B.  &  C.  502,  502.  Said  Abbott,  C.  J.,  applying 
613,  514.  the  rule  of  civil  pleading  to  crimi- 
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ever  far  from  the  merits,  results  in  an  issue  of  fact,  a  ver- 
dict against  the  defendant  practically  convicts  him  of  the 
offense,  for  he  cannot  of  right  answer  over,  and  the  judge 
or  jury,  as  the  practice  is  in  other  cases,  proceeds  to  fix  the 
punishment.^^  The  reason  for  which  distinction  has  been 
stated  to  be,  "that  wherever  a  man  pleads  a  fact  which  he 
knows  to  be  false,  and  a  verdict  be  against  him,  the  judg- 
ment ought  to  be  final,  for  every  man  must  be  presumed  to 
know  whether  his  plea  be  true  or  false  in  matter  of  fact; 
but  upon  demurrer  to  a  plea  in  abatement  there  shall  be  a 
respondeas  ouster,  because  every  man  shall  not  be  presumed 
to  know  the  matter  of  law. ' '  ®®  And  still,  between  verdict 
and  judgment,  the  court 's  authority  to  permit  the  plea  to  be 
withdrawn  appears  to  continue;  ^'^  so  that  now,  by  leave  of 
court,  the  defendant  may  plead  over  to  the  merits.''^ 

§  756.    1.    After  the  General  Issue  or  any  Plea  in  Bar, — 

a  plea  in  abatement  is  too  late,®®  unless  on  leave  the  former 
plea  is  withdrawn;''"  because  the  former  admits  whatever 
is  ground  only  of  abatement.''^    So, — 

nal    mtsdemeanor :     "If    a    plea    In  plead  over  to  the  misdemeanor.    S. 

abatement  be  held  bad  on  demur-  v.  Allen,  1  Ala.  442. 

rer,   the  judgment  is  that  the   de-  67.    Ante,  §  747. 

fendant  do  answer   over;   but  if  a  68.     And  see  C.  v.  Carr,  supra. 

plea  in  bar  be  held  bad  on  demur-  69.     1   Chit.   Crim.   Law,   447;    S. 

rer,  the  judgment  is  general  against  v.  Farr,  12  Rich.  24;   C.  v.  Butler. 

the  defendant,"    P.  512.  1  Allen,  4;    S.  v.  Montague,  2  Mc- 

65.  S.  V.  Allen,  1  Ala.  442;  Guess  Cord,  257;  Carper  v.  S.,  27  Ohio  St. 
V.  S.,  1  Eng.  147,  1  Chit.  Crim.  Law,  572;  C.  v.  Lannan,  13  Allen,  563; 
451;  Rex  v.  Gibson,  8  East,  107;  Winship  v.  P.,  51  111.  296;  S.  v. 
Schram  v.  P.  29  111.  162;  Miazza  v.  Carver,  49  Me.  588,  77  Am.  D.  275; 
S.,  36  Miss.  613;  C.  v.  Carr,  114  Hodge  v.  S.,  29  Fla.  500,  10  So.  556; 
Mass.  280,  19  Am.  R.  345.  Mills  v.   S.,   76   Md.   274,  259,   229; 

66.  1  Chit.  Crim.  Law,  451;  Grimes  v.  S.,  105  Ala.  86,  17  So.  184. 
Gibson,  C.  J.,  in  Barge  v.  C,  3  Pa.  See  Davis  v.  S.,  51  Neb.  301,  70  N. 
(P.  &  W.)   262,  264.     In  Alabama,  W.  984. 

it  appears,   if  on  several   pleas   in  70.     Ante,  §§  128  (1),  124   (2,  3). 

abatement  there  are  issues  both  of  ''47;    Reg.  v.  Purchase,  Car.  &  M. 

law    and   fact,    and   the   court   de-  ^^'^• 

cldes  the  former  and  the  jury  the  ^1.     McQuillen  v.  S.,  8  Sm.  &  M. 


latter  against  the  prisoner,  he  may 
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2.  Any  Plea — to  an  indictment  admits  its  genuineness  as 
a  record/^    And — 

3.  Objections  to  Process — will  not  be  considered  after 
trial." 

IV.     Formalities. 

§  757.  1.  Ordinarily — ^the  formalities  connected  with 
the  pleas  are  determined  by  the  statutes  and  rules  of  court 
of  the  particular  State.  It  may  be  useful  to  trace  here  a  lit- 
tle the  question  of — 

2.  Verification. — It  is  provided  by  4  Anne,  c.  16,  §  11, 
which,  though  not  enacted  till  1705,  was  accepted  as  com- 
mon law  even  in  such  of  the  older  States  as  Maryland  and 
Pennsylvania,'^*  but  probably  not  in  all,^^  that  "no  dilatory 
plea  shall  be  received  in  any  court  of  record  unless  the  party 
offering  such  plea  do  by  affidavit  prove  the  truth  thereof,  or 
show  some  probable  matter  to  the  court  to  induce  them  to 
believe  that  the  fact  of  such  dilatory  plea  is  true."  This 
statute  extended  equally  to  civil  causes  and  criminal.'^®  By 
construction,  the  verification  is  necessary  only  where  the 
matter  of  the  plea  is  outside  the  record;  what  is  within  it  re- 
quires no  proof.''''  In  some  of  our  States,  there  are  statutes 
of  a  like  sort.''® 


72.  S.  V.  Clarkson,  3  Ala.  378; 
Ex  parte  Winston,  52  Ala.  419. 

73.  S.  V.  Goyette,  11  R.  I.  592; 
McGlnley  v.  Ter.,  1  Okla.  Cr.  24, 
94  P.  525. 

74.  Kilty  Rep.  Stats.  246;  Re- 
port of  Judges,  3  Binn.  599,  625. 


75.  See  Bishop  First  Book,  §§  54'. 
56,  58. 

76.  Rex    V.     Grainger,    3     Bur. 
1617;  1  Chit.  Grim.  Law,  436. 

77.  Gould  PI.  (3d  Ed.)  230. 

78.  McCoy   v.    Harrell,    40    Ala. 
232.  See  S.  v.  Chadwick,  10  Or.  423. 
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CHAPTER  LIV. 

THE  MOTION  TO  QUASH  THE  INDICTMENT. 

§,§         757a.  Introduction. 

758-760.    General  Doctrine  of  Quashing. 
761-765.    Moving  to  quash  as  Step  in  Defense. 
766-774.    For  what  Causes. 

§  757  a.  1.  Some  Differences  of  Practice, — in  this  mat- 
ter of  quashing,  have  prevailed  at  different  periods  of  our 
law;  and  now,  among  our  States,  there  are  further  differ- 
ences ''^  resulting  from  statutes  and  rules  of  practice  in  the 
particular  State.  It  would  be  unwise  to  attempt  to  trace 
here  in  detail  all  these  variations;  but  the  general  subject 
should  be  borne  in  mind  by  the  practitioner  while  consult- 
ing, in  connection  with  these  elucidations,  his  own  local 
statutes  and  practice. 

2.  How  Chapter  divided. — ^We  shall  consider,  I.  The 
General  Doctrine  of  Quashing;  11.  Moving  to  quash  as  a 
Step  in  the  Defense;  III.  More  Specifically  for  what 
Causes. 

I.    The  General  Doctrine  of  QvMsMng. 

§  758.  The  Doctrine — ^is,  that  whenever  an  indictment 
cannot  be  proceeded  with  Advantageously  to  public  justice, 
or  without  doing  a  wrong  to  the  defendant,  the  judge  may 
in  his  discretion  quash  it;  in  other  words,  cause  it  to  abate.®* 
He  does  this  by  ordering  an  entry  on  the  rcord,  either  self- 
moved  or  prompted  by  motion.  Or,  instead  of  this  formal 
step, — 

§759.  I.  Refusing  to  try. — The  court  may  simply  re- 
fuse to  try  an  indictment  on  which,  plainly,  no  good  judg- 

79.    As,  see  ante,  §  114.  80.    Reg.  v.  Wilson,  6  Q.  B.  620. 
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ment  can  be  rendered.®^  Yet  only  to  exclude  testimony  on 
this  ground,  without  terminating  the  trial,  would  be  irregu- 
lar.**   Even — 

2.  An  Amicus  Curiae, — it  is  said  may  move  to  quash  an 
indictment ;  ®*  since  no  motion  from  any  source  is  necessary. 
Or,- 

§760.  1.  Prosecutor  moving — (Nol.  Pros.) — ^Where, 
under  the  English  practice,  a  private  prosecutor  conducts 
the  cause,  and  a  nolle  prosequi  can  be  had  only  at  great  in- 
convenience,®* the  motion  to  quash  frequently  comes  from 
him.*^  Chitty  tells  us  *^  that  not  as  "of  course,"*''  but 
only  where  the  indictment  is  ' '  clearly  insufficient, ' '  **  will 
it  be  granted,  "nor  even  then  after  the  defendant  has 
pleaded,  unless  another  good  indictment  has  been  found 
against  him;  *^  nor  where  he  has  been  put  to  extra  expense, 
unless  the  costs  are  first  paid  him."*"  An  information 
ex  officio  by  the  Attorney-General  will  not  be  quashed  on 
his  motion ;  for  he  can  discontinue  it,  without  leave,  by  nolle 
prosequi.^^    Hence, — 

2.     With  Us, — all  prosecutions  in  the  higher  courts  be- 

81.  Rex  V.  Tremearne,  5  B.  &  C.  v.  Bogardus,  36  Wash.  297,  78  P.  942 
761,    Ryan    v.    Moody,    N.    P.    147;       is  not  good  practice. 

s.  c,  nom.  Rex  v.  Tremaine,  5  D.  83.     Rex  v.  Vaux,  Comb.  13. 

&  R.  413;   Rex  v.  Deacon,  Ryan  &  84'.     Post,   §   1388. 

Moody  N.  P.  27;    S.  v.  Brrown,  47  85.     Reg.  v.  Withers,  4  Cox  C.  C. 

Ohio  St.  102;   TJ.  S.  v.  Kuhl,  85  P.  17,  19. 

624.  86.     1  Chit.  Crlm.  Law,  299,  300. 

82.  S.  V.  Jessup,  42  Kan.  422,  87.  Reg.  v.  Smith,  2  Moody  & 
22  P.  627.  See  Shafer  v.  S.,  74  Ind.  R.  109 ;  Rex  v.  Webb,  3  Bur.  1468, 
90;  S.  V.  Brown,  supra;  S.  v.  Hart,  1  W.  BI.  460. 

34  Me.  36.     The  sufficiency  of  an  88.    Rex  v.  Stratton,  1  Doug.  239, 

indictment  cannot  be  tested  on  a  241;  Com.  Dig.  Indictment,  H. 

motion  to  exclude  evidence.     S.  v.  89.    Rex  v.  Wynn,  2  Bast,  226; 

Gregory,  178  Mo.  48,  76  S.  W.  970;  Rex  v.  Frith,  1  Leacli,  10,  11;  God- 

S.  V.  Raymond,  86  Mo.  Ap.  537.    A  dard  v.  Smith,  6  Mod.  261,  262. 

motion  to  strike  out  redundant  alle-  90.    Rex  v.  Webb,   3   Bur.   1468, 

gallons,    Blodgett    v.    S.,    50    Neb.  1469,  1  W.  Bl.  460;  Rex  v.  Moore,  2 

121,  69  N.  W.  751,  or  to  make  allega-  Stra.    946;    Com.    Dig.   Indictment, 

tions  more  definite  and  certain,  S.  H.;   Bac.  Abr.  Indictment,  K. 

91.     Rex   V.    Stratton,   supra. 
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ing  conducted  by  official  counsel  having  the  power  of  nolle 
prosequi,^^  the  prosecutor's  moving  to  quash  is  unknown. 

II.    Moving  to  quash  as  a  Step  in  the  Defence. 

§  761.  1.  Practically, — and  almost  always  with  us,  the 
motion  to  quash  is  an  ordinary  step  in  the  defence,  in  the 
nature  of  a  plea,  for  which  it  is  a  substitute.    Still, — 

2.  Discretionary. — It  is  hot  a  right,^^  like  a  plea ;  but  it 
is  an  appeal  to  the  judicial  discretion,  wherein  what  seems 
to  the  judge  just  in  the  particular  instance  is  regulated  by 
rule.**    Hence, — 

3.  Higher  Court  revising. — Ordinarily,  and  in  accord 
with  a  general  practice  in  a  large  part  of  our  States,  the 
decision  of  the  presiding  judge  on  this  motion  is  not  open 
for  revisal  by  a  higher  court.*®  But  in  some  States,®®  in 
some  circumstances,"''^  and  in  some  conditions  of  the  stat- 


92.  Post,  §  1388;  New  Crim. 
Law,  I,  §§  1006,  1014  (4),  1016, 1017, 
1021  (4). 

93.  P.  V.  Davis,  56  N.  Y.  95. 

94.  1  Chjt.  Crim.  Law,  299;  S.  v. 
Nail,  19  Ark.  563;  Ex  parte  Bush- 
nell,  8  Ohio  St.  599;  S.  v.  Dayton,  3 
Zab.  49,  53  Am.  D.  270;  Strawhcrn 
V.  S.,  37  Miss.  422;  S.  v.  Wishon,  15 
Mo.  503;  Click  v.  S.,  3  Tex.  282;  IT." 
S.  V.  Stowell,  2  Curt.  C.  C.  153; 
C.  V.  Eastman,  1  Gush.  189;  S.  v. 
Barnes,  29  Me.  561;  S.  v.  Stuart,  23 
Me.  Ill;  S.  V.  McCarty,  4  R.  I.  82; 
Rex  V.  Frith,  1  Leach,  10;  S.  v. 
Baldwin,  1  Dev.  &  Bat.  195;  Rich- 
ards V.  C,  81  Va.  110;  S.  v.  Mc- 
Nally,  55  Md.  559;  S.  v.  Holland, 
104  Me.  414,  71  A.  1094;  S.  v.  Wat- 
son, 20  R.  I.  354.  39  A.  193,  78  Am. 
St.  871;  S.  V.  Martin,  230  Mo.  680, 
132  S.  W.  595;  S.  v.  Holder,  153  N. 
C.  606,  69  S.  E.  66;  S.  v.  Lynn,  3 
Penn.  (Del.)  316,  51  A.  878;  S.  v. 
Sheppard,  64  S.  Car.  178,  32  S.  E. 


146;    S.   V.   Ham,   65   N.   J.   L.   464, 
47  A.  508. 

95.  U.  S.  V.  Hamilton,  109  U.  S. 
63,  3  S.  Ct.  9;  S.  v.  Jones,  5  Ala. 
666;  S.  V.  Conrad,  21  Mo.  271;  S.  v. 
Putnam,  38  Me.  296;  C.  v.  Eastman, 
1  Gush.  189,  48  Am.  D.  596;  S.  v. 
Hurley,  54  Me.  562;  TJ.  S.  v.  Rosen- 
burgh,  7  Wal.  580;  S.  v.  McWil- 
llams,  7  Mo.  Ap.  99;  Stout  v.  S.,  96 
Ind.  407;  ante,  §  455  (1);  S.  v. 
Keener,  225  Mo.  488,  125  S.  W.  747; 
Bryant  v.  S.,  8  Ga.  Ap.  389,  69  S.  E. 
121. 

96.  See  S.  v.  Fortune,  10  Mo. 
466;  S.  V.  Rector,  11  Mo.  28;  S.  v. 
Batchelor,  15  Mo.  207;  S.  v.  Wall, 
15  Mo.  208;  S.  v.  Leapfoot,  19  Mo. 
375;  Chavis  v.  S.,  33  Tex.  446;  S.  v. 
Barnes,  29  Me.  561;  S.  v.  Staker,  3 
Ind.  570;  C.  v.  Church,  1  Pa.  St. 
105,  44  Am.  D.  112. 

97.  P.  V.  Stone,  9  Wend.  182. 
192. 
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utory  law,'®  it  is,®* — questions  not  profitable  in  a  work  like 
tHs.i 

§  762.  When  Motion. — The  favored  time  for  this  motion 
is  before  plea;  and  some  appear  even  to  hold  that  after 
plea,  and  especially  after  issue  joined,  it  is  too  late.^  Still, 
even  on  this  view,  by  leave  of  court,^  which  by  some  opin- 
ions it  is  its  duty  to  grant,  the  defendant  may  at  any  time 
before  verdict  withdraw  his  plea  of  not  guilty  to  make  way 
for  his  motion  to  quash;  *  or,  if  the  hearing  on  this  motion 
is  simply  by  consent  of  court,  it  will  operate  as  such  with- 
drawal.^ The  better  view  is  believed  to  be  that  in  the 
absence  of  statutory  modifications  of  the  common  law,  the 
motion  has  no  relation  to  any  plea,  that  it  should  be  more 
favored  at  an  early  stage  of  the  proceeding  than  at  a  later,* 
that  whenever  presented  the  court  will  exercise  its  discre- 
tion whether  or  not  or  when  to  hear  it;  that  it  may  be  heard, 
yet  will  not  ordinarily,  even  during  a  trial,  and  even  after 


98.  Ante,  §  114;  C.  v.  Mo- 
Govern,  10  Allen,  193;  S.  v.  Cun- 
nlngham,  51  Mo.  479;  S.  v.  Bohan- 
non,  21  Mo.  490. 

99.  Baker  v.  P.,  105  111.  452;  P. 
V.  Swift,  59  Mich.  529,  26  N.  W. 
694; .  S.  V.  Thruston,  83  Mo.  271; 
Bryant  v.  S.,  79  Ala.  282;  S.  v.  Mc- 
Nally,  55  Md.  559;  C.  v.  Wallace, 
114  Pa.  405,  60  Am.  R.  353,  6  A. 
685. 

1.  See  also  S.  v.  McCarty,  4  R. 
I.  82;  Shifflet  v.  C,  14  Grat.  652; 
Reg.  V.  Wilson,  6  Q.  B.  620. 

2.  1  Stark.  Crlm.  PI.  (2d  Ed.) 
299;  Rex  v.  Frith,  1  Leach,  10,  11; 
Wilder  v.  S.,  47  Ga.  522;  P.  v. 
Walters,  5  Par.  Cr.  661;  Reg.  v. 
Carruthers,  1  Cox  C.  G.  138;  S.  v. 
Burlingham,  15  Me.  104;  Nicholls 
V.  S.,  2  Southard,  539;  Deitz  v.  S., 
123  Ind.  85,  23  N.  E.  1086;  S.  v. 
Barbae,  93  N.  C.  498;  C.  v.  Pitch- 
burg  Rid.,  126  Mass.  472;  Allen  v. 
S.,  162  Ala.  74,  50  So.  279;  Knox  v. 


S.,  167  Ala.  92,  52  So.  526;  S.  v. 
Herbert,  50  La.  Ann.  401,  23  So. 
300;  S.  V.  Dartez,  50  La.  Ann.  322, 
23  So.  334;  McKevitt  v.  P.,  208  111. 
460,  70  N.  B.  693;  P.  v.  Strauoh,  247 
111.  220,  93  N.  E.  126;  Com.  v.  Miller, 
31  Pa.  Super.  Ct.  309 ;  Patrick  v.  S., 
17  Wyo.  260,  98  P.  588;  P.  v.  Brott, 
163  Mich.  150,  128  N.  W.  236,  17  Det. 
Leg.  N.  865;  Huette  v.  S.,  87  Neb. 
798,  128  N.  W.  519;  S.  v.  Tyler,  122 
Iowa,  125,  97  N.  W.  983. 

3.  Ante,  §  747. 

4.  Nicholls  V.  S.,  supra;  S.  v. 
Riffe,  10  W.  Va.  794;  S.  v.  Hale,  44 
Iowa,  96;  Shuster  v.  S.,  63  N.  J.  L. 
55,  46  A.  1101;  Com.  v.  Eagan,  190 
Pa.  St.  10,  42  A.  374. 

5.  Mentor  v.  P.,  30  Mich.  91; 
Morton  v.  P.,  47  111.  468;  Hensche  v. 
P.  16  Mich.  46. 

6.  S.  V.  Oliver,  42  La.  Ann.  943, 
8  So.  471;  S.  v.  Mims,  42  La.  Ann. 
944,  8  So.  471;  S.  v.  Hinson,  42  La. 
Ann.  941,  8  So.  471. 
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the  evidence  is  in;  '^  and,  in  short,  it  is  in  order,  -without  any 
withdrawal  of  pleas,  at  any  time  down  to  the  rendition  of 
the  verdict.^     After  verdict,  it  cannot  be  received.^ 

§  763.    1.    Defect  on  Face    of   Indictment   or   not. — It 

would  seem  to  be  the  rule  in  some  of  the  States,  either  by 
construction  of  the  common  law  or  by  statutes,  that  the  mo- 
tion to  quash  can  be  only  for  matter  appearing  in  the  in- 
dictment.^" And  such  is  everywhere  a  sort  of  general  rule.^^ 
One  of  the  applications  whereof,  never  questioned  anywhere 
or  by  anybody,  is  that  the  material  allegation  of  the  in- 
dictment cannot  on  such  motion  be  contradicted  by  af- 
fidavits.^^   Indeed,  this  would  not  only  be  submitting  sum- 


7.  Reg.  V.  Goldsmitli,  Law  Rep. 
2  C.  C.  74',  77;  Parrish  v.  S.,  14  Md. 
238;  Rookwood's  Case,  13  How.  St. 
Tr.  139,  161  et  seq.;  Cranburne's 
Case,  13  How.  St.  Tr.  221,  223  et 
seq.;  S.  v.  Prater,  59  S.  E.  271,  37 
S.  B.  933.  See  Rex  v.  Abraham,  1 
Moody  &  R.  7;  Rex  v.  Souter,  2 
Stark.  423;  Reg.  v.  Chappie,  17  Cox 
C.  C.  455. 

8.  Ante,  §  760  (1);  S.  v.  Reeves, 
97  Mo.  668,  10  Am.  St.  349,  351,  10 
S.  W.  841;  C.  V.  Chapman,  11  Cush. 
422;  Rex  v.  Moor,  W.  Kel.  103;  Rex 
V.  Wynn,  2  East,  226;  Rex  v.  Frith, 
1  Leach,  10,  11;  Reg.  v.  Heane,  9 
Cox  C.  C.  433,  436,  10  Jur.,  n.  s., 
724;  Smith  v.  S.,  45  Md.  49;  Rex  v. 
Cranburne,  13  How.  St.  Tr.  221, 
223;  Justice  v.  S.,  17  Ind.  56;  S. 
V.  Rester,  116  La.  985,  41  So.  231. 

9.  S.  V.  Barnes,  29  Me.  561.  See 
S.  V.  Stuart,  23  Me.  Ill;  Thomas- 
son  V.  S.,  22  Ga.  499;  Rice  v.  S.,  3 
Kan.  141;  S.  v;  Jarvis,  63  N.  C.  556; 
S.  V.  McCarty,  4  R.  I.  82;  Gazaway 
V.  S.,  9  Ga.  Ap.  194',  70  S.  E.  978; 
S.  V.  Summerlin,  116  La.  449,  24 
So.  335. 

10.  S.  V.  Rickey,  4  Halst.  293; 
Wickwire  v.  S.,  19  Conn.  477;  C.  v. 


Church;  1  Pa.  St.  105,  44  Am.  D. 
112;  Broward  v.  S.,  9  Fla.  422;  U. 
S.  V.  Brown,  1  Saw.  531;  Bell  v. 
S.,  42  Ind.  335;  C.  v.  Fredericks,  119 
Mass.  199,  204;  C.  v.  Donahue,  126 
Mass.  51;  S.  v.  Zeigler,  17  Vroom, 
307;  Whiting  v.  S.,  48  Ohio  St. 
220.  And  see  U.  S.  v.  Pond,  2  Curt. 
C.  C.  265;  ante,  §  455  (1);  P.  v. 
Krueger  (III.  1908),  86  N.  B.  617; 
S.  V.  Beach,  147  Ind.  74,  46  N.  E. 
145;  Com.  v.  Bolger,  229  Pa.  597, 
79  A.  113. 

11.  Reg.  V.  Burnby,  13  Law  J.  M. 
C.  29;  S.  V.  Sartino,  216  Mo.  408, 
115  S.  W.  1015;  S.  V.  Rodman,  86 
S.  C.  154,  68  S.  B.  343;  S.  v.  Holder, 
153  N.  C.  606,  69  S.  E.  66. 

12.  P.  V.  Clews,  57  How.  Pr.  245. 
An  interesting  feature  in  this  case, 
and  the  principal  one,  is  that  the 
learned  judge  tried  his  hand  at 
settling  a  bookselling  controversy, 
by  affirming,  contrary  to  the  fact, 
that  one  author  had  stated  this 
question  wrongly,  and  that  another 
author,  I  presume  truly,  had  got  it 
right.  As  a  sort  of  "moral"  from 
this  judge's  fable,  we  have  the  re- 
sult that  an  appointment  to  office 
does  not  of  necessity  cleanse  away 
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marily  to  the  judge  the  question  which  is  for  the  jury  at  the 
trial,  but  it  would  be  contradicting  a  record,  the  indictment 
being  such,  contrary  to  established  law/^  Consistently 
herewith, — 

2.  Extrinsic  Facts. — Since  the  motion  to  quash  is  an  ap- 
peal to  the  discretion  of  the  judge,^*  lie  may  in  proper  cir- 
cumstances aid  such  discretion  by  looking  into  what  is 
brought  to  his  attention  outside  the  indictment,  and  even 
outside  the  record  of  the  cause.^^  For  which  purpose  the 
prosecuting  attorney  may  admit  a  fact,^^  or  it  may  be 
shown  by  aflfidavit,^''  and  in  either  case  it  will,  if  of  the  due 
relevancy,  be  considered  in  connection  with  the  indictment, 
as  foundation  for  the  motion  to  quash.^®  A  familiar  illus- 
tration of  relevant  extrinsic  fact  is — 

3.  Improperly  found. — If  in  a  matter  not  of  record,  or  in 
one  relating  to  some  part  of  the  record  whi^jh  the  court  can 
control  and  amend,  there  is  a  fact  which  renders  the  indict- 
ment void,  the  court  may  receive  extrinsic  evidence  thereof, 
and  on  being  satisfied  with  the  proof  quash  the  indict- 
ment.i*  For  example,  this  is  so  where  the  grand  jury  ren- 
ders its  finding  without  evidence,^"  or  on  illegal  evidence,^^ 

all  earthly  stains.    S.  v.  Watson,  20  Horton,  63  N.  C.  595.     See  Reg.  v. 

R.  I.  354,  78  Am.  St.  871,  39  A.  193;  Stockley,  2  Gale  &  D.  728,  3  Q.  B. 

but  contra.    "Watts  v.  Com.,  99  Va.  238;  Tarrance  v.  S.,  43  Fla.  446,  30 

872,  39  S.  E.  876,  3  Va.  Super.  Ct.  So.  685;   affirmed  in  188  U.  S.  519, 

456*  23  S.  Ct.  402. 

13.  Post,  §  885;  Low's  Case,  4  18.  And  see  S.  v.  Nutting,  39 
Greenl.  439.  Me.  359;   U.  S.  v.  Shepard,  1  Abb. 

14.  Ante,    §§   758,    761    (2,    3).  U.  S.  431;   Rex  v.  Thomas,  3  D.  & 

15.  S.  V.  Batchelor,  15  Mo.  207;  R.  621;  S.  v.  Ramsauer,  140  Mo. 
S.  V.  Wall,  15  Mo.  208 ;  S.  v.  Bishop,  App.  401,  124  S.  W.  67. 

22  Mo.  Ap.  435.    See  Reg.  v.  Brad-  19.    Post,  §  882  and  cases  in  the 

laugh,    15    Cox    C.    C.    156;     S.    v.  note;  Haggard  v.  C,  79  Ky.  366;  C. 

Keener,  225  Mo.  488,  125  S.  W.  747.  v.  Green,  126  Pa.  531,  12  Am.  St. 

Contra.    S.  v.  Watson,  20  R.  I.  354,  894,  17  A.  828. 

39  A.  193.  20.    S.  v.  Grady,  12  Mo.  Ap.  361. 

16.  S.  V.  Cain,  1  Hawks,  352.  See  Jones  v.  S.,  81  Ala.  79,  1  So.  32. 
Contra.  S.  v.  Richard,  50  La.  Ann.  21.  U.  S.  v.  Kilpatrick,  16  Fed. 
210,  23  So.  331.    .  Rep.  765;  P.  v.  Moore,  65  How.  Pr. 

17.  Reg.  V.  Heane,  9  Cox  C.  C.  177;  Mills  v.  S.,  58  Fla.  74,  51  So. 
433,  436,   10  Jur.,   n.  s.,   724;    S.  v.  278;   Royce  v.  Ter.,  5  Okla.  61,  47 
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or  where  the  foreman  indorses  it  as  a  true  bill  without  the 
concurrence  of  the  necessary  number  of  the  jurors,^^  or 
where  the  grand  jury  is  defectively  constituted.^^ 

§  764.  1.  Quashing  a  Part. — A  nolle  prosequi  is  an  of- 
ficial quashing;  it  differs  from  that  now  in  contemplation 
as  proceeding  from  the  prosecuting  officer  instead  of  the 
court.  And  alike  in  reason  and  authority,  it  may  be  of  a 
single  count,  or  any  separable  part  thereof,  equally  well  as 
of  the  entire  indictment.^*  And  in  reason,  the  like  rule  ap- 
plies to  the  quashing  we  are  now  considering.  But  the  prac- 
tice has  not  been  wholly  so.  Where  one  assault  was' charged 
in  twenty-one  counts,  Lord  Hardwicke  declined  to  quash 
a  part  of  them,  saying:  "How  can  we  strike  out, anything 
that  the  grand  jury  have  found?"  ^^  The  answer  to  which 
is  that  there  is  no  ground  for  deeming  the  power  of  the 
court,  in  interfofing  with  the  grand  jury's  doings,  to  be  in- 
ferior to  that  of  the  prosecuting  officer.  Yet  in  England, 
some  of  the  cases,  giving  too  wide  an  effect  to  this  refusal 
by  Lord  Hardwicke,  hold  that  a  court  cannot  quash  a  de- 
fective count  and  leave  a  good  one  to  stand,  but  the  whole 
must  be  quashed  or  none.^"  The  later  English  doctrine  per- 
mits the  quashing  of  a  count,  or  any  number  of  counts  less 
than  all.2^ 

2.  With  Us. — In  a  part  of  the  States,  perhaps  in  most, 
the  court  will  quash  the  bad  counts,  leaving  the  good  ones  to 
stand.^®    In  other  States  it  will  quash  all  or  none ;  or,  from 

p.  1083.    Contra.    Holt  v.  U.  S.,  218  24.     Post,    §§    1391,    1392;    P.    v. 

tr.  S.  245,  31  S.  Ct.  2,  affirming  U.  Danford,  14  Cal.  Ap.  442,  112  P.  474. 

S.  V.  Holt,  168  Fed.  141.  25.     Rex  v.  Pewterus,  Cas.  Temp. 

22.  Low's  Case,  4  Greenl.  439.  Hardw.    203;     s.    c,    nom.    Rex    v. 

23.  S.  V.  Maloney,  12  R.  I.  251.  Pewtress,  2  Stra.  1026. 

See  S.  V.  Hughes,  58  Iowa,  165,  11  26.     1  Chit.  Crlm.  Law,  303;  Reg. 

N.  W.  706;    P.  V.  Bright,   157   Cal.  v.  "Withers,  4  Cox  C.  C.  17,  19. 

663,  109  P.  33;   S.  v.  Anderson,  140  27.    Reg.  v.  Fuidge,  Leigh  &   C. 

Iowa  445,  118  N.  "W.  772;  S.  v.  Ban-  390,  9  Cox  C.  C.  430;  Reg.  v.  Bell,  12 

ner,  149  N.  C.  519,  63  S.  E.  84.    See  Cox  C.  C.  37. 

IT.  S.  V.  Heinze,,  177  F.  770;   Com.  28.    Jones  v.  S.,  6  Humph.  435; 

V.   Goulet,   140  Ky.   843,  132   S.  W.  Sigsbee  v.   S.,   43   Fla.   524,   30   So. 

151;    U.   S.  V.   Rosenthal,   121   Fed.  816;   Watts  v.  S.,  99  Md.  30,  57  A. 

682.  542;    S.  v.  Woodward,  21  Mo.  265; 
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a  misapprehension  of  the  English  rule,  the  question  is  in 
do-ubt.2^ 

3.  The  True  Course, — for  which  we  may  perhaps  have 
something  like  authority,^"  certainly  we  have  the  superior 
command  of  reason,  is  for  the  court,  at  a  time  which  the 
particular  facts  will  indicate,  to  look  over  the  entire  indict- 
ment, and  quash  it  all,  or  a  part  of  the  counts,  or  separable 
clauses  of  any  particular  count;  thereby  disposing  of  re- 
dundant, of  inadequate,  and  of  practically  misleading  al- 
legations, to  whatever  extent  justice  and  the  due  order  of 
judicial  proceedings  demand. 

4.  The  Effect  of  the  Quashing, — though  of  the  whole  in- 
.  dictment,  is  not  necessarily  to  let  the  prisoner  go  free.^^ 

Some  would  in  proper  circumstances  have  a  second  indict- 
ment found  before  the  first  is  quashed.^^ 

§765.  A  Defective  Caption,*^ — where  it  is  made  up  in 
the  English  way,  and  perhaps  where  it  is  not.  may  be 
reached  by  the  motion  to  quash.^* 

III.    More  Specifically  for  what  Causes. 

§  766.  Discretion,— being  the  guide  for  the  court,^**  it, 
rather  than  any  absolute  rule  of  law,  determines  when  to 
act.    What  will  promote  justice  it  will  do,  what  will  retard 

S.  V.  Wishon,  15  Mo.  503 ;   King  v.  30.     Pickett  v.  S.,  10  Tex.  Ap.  290. 
s!,  10  Tex.  281;  Scott  v.  C,  14  Grat.  31.    Ante,  §  229  (2) ;  post,  §  771; 
687;    S.    V.    Coleman,    5    Port.    32;  S.  v.  Daugherty,  106  Mo.  182;  Cole- 
Williams  V.  S.,  42  Tex.  392;   U.  S.  man  v.  S.,  71  Ala.  312;  S.  v.  Allen, 
V.   Bickford,    4   Blatch.    337;    C.   v.  94  Ind.  441;    S.  v.  Hewlin,  128   N. 
Stevenson,  127  Mass.  446,  450.     See  Car.  571,  37  S.  E.  952. 
C.  Andrews,  132  Mass.  263;  Sutton  32.    Perkins  v.  S.,  66  Ala.  457. 
V.  S.,  122  Ga.  158,  50  S.  B.  60;  Com.  33.    Ante,  §  655  et  seq. 
V.  Gouger,  21  Pa.  Super.  Ct.  217;  P.  34'.     1   Chit.   Crim.   Law,   29S;    S. 
V.  Jones,  242  111.  138,  89  N.  E.  711.  v.  Hickman,  3  Halst.  299;  Respub- 
29.     Dukes  v.  S.,  11  Ind.  557,  71  lica  v.  Cleaver,  4  Yeates,  69;  Rex  v. 
Am,   D.   370;    Kane  v.  P.,  3  Wend.  Burkett,  Andr.  230.  See  Kemp  v.  C, 
363;  S.  V.  Rector,  11  Mo.  28;  S.  v.  18  Grat.  969. 
Buchanan,  1  Ire.  59;  S.  v.  Smith,  8  35.    Ante,  §§  758,  761  (2,  3). 
Blackkf.  489;  Rose  v.  S.,  Minor,  28; 
C.  v.  Hawkins,  3  Gray,  463. 


€02  New  Ckiminal  Peocedxjbe.  §§  767-769 

justice  it  will  withhold.  And  it  will  look  into  all  the  cir- 
cumstances and  conditions  of  the  particular  case.    Thus, — 

§  767.  ■  The  Other  Remedies, — available  to  the  defendant, 
will  be  considered,  and  the  court  will  refuse  this  one  where 
it  deems  that  justice  will  be  better  promoted  by  compelling 
him  to  resort  to  another.^"  Or,  if  the  other  remedies  are 
liited  by  statutes,  it  may  the  more  encourage  this  one,  and 
quash  an  indictment  when  it  would  not  under  the  common- 
law  precedents.^'^ 

§  768.  1.  In  a  Clear  Case, — for  a  defect  in  the  indict- 
ment, the  court  will  ordinarily  quash  it,'*  unless  the  de- 
fendant ought  to  be  compelled  to  another  remedy.^®    But — 

2.  In  a  Doubtful  Case, — and  especially  where  the  court 
is  of  inferior  jurisdiction,  it  should  withhold  this  mere  dis- 
cretionary order.*" 

§  769.  1.  Civil  Nature. — If  the  indictment  is  in  the  na- 
ture of  a  civil  proceeding,*^  it  seems  that  the  court  will 
less  readily  quash  it.*^    Also, — 

2.  For  a  very  Serious  Offence, — especially  one  which 
concerns  great  numbers  of  people,  there  are  old  cases  and 
occasionally  a  modern  one  which  almost  hold  that  the  court 

36.  Rex  V.  Crookes,  3  Bur.  1841;  491;  P.  v.  Davis,  56  N.  Y.  95;  S.  v. 
Rex  V.  Sutton,  4  Bur.  2116;  Ley-  Baldwin,  1  Dev.  &  Bat.  195,  196; 
ton's  Case,  Cro.  Car.  584;  Rex  v.  Reg.  v.  Burnby,  5  Q.  B.  348;  Reg.  v. 
King,  2  Stra.  1268;  Rex  v.  Bailey,  2  Birmingham,  etc.  Ry.,  1  Gale  &  D. 
Stra.  1211;  Rex  v.  Johnson,  1  Wils.  457;  Reg.  v.  Wetherill,  Cald.  432; 
325.  See  U.  S.  v.  Bartow,  20  Blatch.  Reg.  v.  Wheatley,  1  W.  Bl.  273;  Bell 
349,  351.  V.  C,  8  Grat.  600;    C.  v.  Eastman, 

37.  Ante,  §  114,  and  the  cases  1  Cush.  189,  48  Am.  D.  596;  Res- 
there  cited.  puhlioa  v.  Cleaver,  4  Yeates,  69;  S. 

38.  S.  V.  Albln,  50  Mo.  419;  v.  Smith,  1  Murph.  213;  P.  v.  Eck- 
Anonymous,    Comb.    243;     Rex    v.  ford,  7  Cow.  535. 

Combs,   Comb.   243;    Rex  v.   Trevi-  41.     New  Crim.  Law,  I,   §§  1074- 

lian,  2  Stra.  1268;   Rex  v.  Burkett,  1076. 

Andr.  230;  Rex  V.  Lease,  Andr.  226;  42.     Garland     v.     Burton,     Andr. 

S.  V.  Cole,  17  Wis.  674;  S.  v.  Beard,  174,   175.     And   see   Rex   v.   Wads- 

1   Dutcher,   384;    S.  v.  Robinson.   9  worth,   5   Mod.   13;    Rex  v.   Belton, 

Post.  N.  H.  274.  1   Salk.   372;    Rex  v.  ,   1   Chit. 

39.  Ante,  §  767.  698. 

40.  S.  V.  Bohannon,  21  Mo.  490, 
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will  not  interfere,  however  defective  the  indictment.'**  But 
it  is  believed  that  such  it  not  the  general  practice  in  modern 
times.**  Surely,  in  no  case  can  justice  be  promoted  by  driv- 
ing a  defendant  to  trial  on  an  indictment  which  will  cer- 
tainly be  set  aside  after  he  is  found  guilty.*^ 

§  770.  The  Pendency  of  another  Indictment — against  the 
defendant,  for  the  same  offence,  is  no  ground  for  quashing, 
unless  to  avert  some  injustice  special  to  the  particular  in- 
stance; for,  except  in  a  State  or  two  where  it  is  otherwise 
provided  by  statute,*®  the  criminal  law  does  not  forbid 
there  being,  against  one  person,  two  similar  indictments  at 
the  same  time.*'^ 

§  771.  1.  Effect  on  Recognizance. — The  laws  of  our 
States  seem  to  differ  as  to  the  effect  of  a  quashing  on  the 
recognizance  of  a  defendant  on  bail.  There  are  States  in 
which  it  terminates  the  obligation  of  the  sureties.**  And 
where  this  is  so, — 

2.  Holding  Defendant. — Some  have  deemed  that  we 
should,  therefore,  adhere  to  the  old  doctrine  of  refusing  to 
quash  where  the  offense  is  heavy,*"  to  prevent  the  escape 
of  the  offender.^''  But  though  such  should  be  the  effect  on 
the  "recognizance  in  the  particular  State,  there  are  every- 

43.     1   Chit.   Grim.  Law,   300-303;  47.     New  Grim.  Law,    I,    §    1014 

Heg.   V.   Wigg,   2   lA.   Raym.   1163,  (3),     1     Ghit.     Grim.     Law,     301; 

1164;   Rex  v.  Belton,  1  Salk.  372;  Rowand  v.   C.,   82   Pa.   405;    S.   v. 

Rex  v.  Wetherill,  Gald.  432;  Anony-  Whitmore,  5  Pike,  247;    S.  v.  Vin- 

mous,   1   Vent.    369,    370;     Rex    v.  cent,  91  Mo.  662,  4  S.  W.  430;  S.  v. 

Wadsworth.    5    Mod.    13;    Rex    v.  Webb,  74  Mo.  333.    See  G.  v.  Hoey, 

Biahop,  Andr.  220;   Rex  v.  Sutton,  3  Brews.  514;  Durr  v.  S.,  53  Miss. 

4  Bur.  2116;   S.  v.  Baldwin,  1  Dev.  425;  P.  v.  Nail,  242  111.  284,  89  N. 

&  Bat.  195,  196;   S.  v.  Golbert,  75  B.  1012.    See,  S.  v.  Michel,  111  La. 

N.  G.  368;  G.  v.  Litton,  6  Grat.  691.  434,    35    So.    629;    and    compare    S. 

44'.    I  make  this  proposition  more  v.   Melvin,   166   Mo.   565,   66   S.  W. 

on  my  general  remembrance  of  the  534. 

course  of  things,   as  appearing  in  48.    Little  v.  G.,  3  Bush,  22;  ante, 

the  reports,  than  on  any  particular  §  264f,  264J-2641. 

decision.    And  see  Rex  v.  Thomas,  49.    Ante,  §  769  (2). 

3D  &  R.  621;  S.  v.  Bonnell,  46  Mo.  50.    1   Ghit.   Grim.  Law,   300;    S. 

395_  V.  Golbert,  75  N.  G.  368;  S.  v.  Skid- 

45.  Compare  with  post,  §  771.  more,  109  N.  G.  795,  14  S.  E.  63. 

46.  S.  V.  Cheek,  63  Mo.  364. 


604  New  Ckimikal  Pkocedtjke.  §  772 

where  other  means  to  carry  out  the  duty  of  not  suffering  the 
accused  person  to  escape  by  reason  of  the  quashing.''^ 

3.  After  Forfeiture — of  the  recognizance,  the  indictment 
should  not  be  quashed.^^    So, — 

4.  An  Amendable  Indictment — should  be  amended,  not 
quashed.^^ 

§  772.  1.  Want  of  Jurisdiction — in  the  court  is  a  fav- 
ored ground  for  quashing  an  indictment.^*    Again, — 

2.  No  Offence. — "If  from  the  facts  stated  it  appears 
that  no  indictable  offense  has  been  committed,  the  indict- 
ment will  be  thus  set  aside  in  the  first  instance. ' '  ^®  And  it 
is  duly  specific  in  the  motion  to  quash  to  say  that  the  indict- 
ment charges  no  offence.'^*  Within  the  doctrine  of  this 
paragraph  is,  in  a  clear  case,  the  total  omission  of  any 
material  averment.^'' 

3.  Nuisnce  abated. — That  a  nuisance  is  abated  will  be  an 
inducement  to  quash  an  ill  indictment  therefor.^* 

4.  These  Instances — are  only  illustrative,^®  they  do  not 
exhaust  the  question.®" 

51.  Ante,  §§  229  (2),  264k,  764  v.  S.,  113  Ga.  749,  39  S.  E.  318; 
(4);.  Reg.  v.  Murphy,  1  Cox  C.  C.  Chandler  v.  S.,  141  Ind.  106,  39  N. 
108,  109;  S.  V.  Hassan,  149,  la.  518,  E.  444;  S.  v.  Beach,  147  Ind.  74, 
128  N.  W.  960.  36  L.  R.  A.  179,  46  N.  E.  145;  S.  v. 

52.  Anonymous,  1  Salk.   389.  Messenger,  63  Ohio  St.  398,  59  N. 

53.  C.    V.    Morningstar,    144    Pa.  E.  105. 

103,  106,  22  A.  867;  S.  v.  Cornelius,  57.     Chit.    Crim.    Law    ut    sup.; 

118  La.  146,  42  So.  754;   S.  v.  Cle-  Anonymous,     Comb.    243;     Rex    v. 

ment,  80  N.  J.  L.  669,  77  A.  1067.  Trevlllan,    2    Stra.     1268;     Rex    v. 

54.  Reg.  V.  Heane,  9  Cox  C.  C.  Burkett,  Andr.  230;  Rex  v.  Lease, 
433,  10  Jur.,  n.  s.,  724;  Bell  v.  C.  8  Andr.  226. 

Grat.  600;  Justice  v.  S.,  17  Ind.  56;  58.     Leyton's  Case,  Cro.  Car.  584. 

Rex  V.  "Williams,  1  Bur.  385,   389;  59.    And    see    C.    v.    Pratt,    137 

Rex  V.  Bainton,  2  Stra.  1088;   Rex  Mass.    98;     C.    v.     Stevenson,     127 

V.  Marsh,  1  Bam.  45.  Mass.   446;    S.    v.   Harris,   12   Nev. 

55.  1  Chit.  Crim.  Law,  302;  C.  v.  414;  Hodge  v.  S.,  26  Fla.  11,  7  So. 
Clark,  6  Grat.  675;  S.  v.  Mitchell,  1  593;  P.  v.  Rodrlgo,  69  Cal.  601,  11 
Bay,  267;    Smith  v.  S.,  45  Md.  49;  P.  481. 

Williams  v.  S.,  42  Tex.,  392;    S.  v.  60.     Limitations.       Where       the 

Albin,  50  Mo.  419.  Statute  of  Limitations  has  run,  see, 

56.  S.  V.  Weeks,  77  Mo.  496,  that  the  motion  to  quash  is  avail- 
overruling  prior  cases.    See  Eaves  able,  and  is  not.    S.  v.  Robinson,  9 
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5.  The  Motion — should  conform  to  the  case;  as,  if  only 
a  part  of  the  counts  are  bad,  it  should  not  be  to  quash  the 
whole.  ®^  If  it  is  for  the  want  of  addition,  it  must  state  what 
"the  addition  should  be.®^  It  was  once  held  unnecessary  for 
it  to  give  reasons.^^  But  there  are  states  having  statutes 
which  provide  that  it  must,®*  and  such,  for  the  ordinary 
■case,  is  believed  to  be  also  the  rule  of  the  unwritten  law. 

§  773.  In  other  Connections, — various  questions  of 
quashing  are  considered.    Thus, — 

1.  Misjoinder — of  offenses  and  offenders  is  sometimes 
remedied  in  this  way;®^  as,  says  Chitty,"®  "where  six  per- 
sons were  jointly  and  severally  charged  with  exercising  a 
trade  without  having  served  an  apprenticeship,  the  indict- 
ment was  quashed."  ®'^    So, — 

2.  Repugnancy — may  be  ground  for  quashing.*® 

§  774.  A  Refusal  to  Quash — does  not  bar  the  party's 
right  to  raise  the  question  in  proper  form  at  another  stage 
•of  the  proceeding.''''' 

Tost.  N.  H.  274;   S.  v.  Howard,    15  63.     S.  v.  Kirby,  2  Southard,  835. 

Rich.  274.    And  see  ante,  §  405;  U.  64.     S.  v.  Berry,  62  Mo.  595;    S. 

S.  V.  Cook,  17  Wal.  168.  v.  Murphy,  47  Mo.  274;   S.  v.  Mar- 

"Against  peace."     An  indictment  shall,  47  Mo.  378;  S.  v.  Van  Houton, 

not  concluding  "against  the  peace  37  Mo.  357;  S.  v.  Webb,  37  Mo.  366. 

and  dignity  of  the  United  States,"  65.    Ante,    §§   442    (2),   447    (1), 

may  be  quashed.    U.  S.  v.  Critten-  449   (8),  453  (1),  455  (1),  473   (2), 

•den.     Hemp.     61;     TJ.     S.  v.  Lem-  475;    Lewellen  v.   S.,   18   Tex.   538; 

mons.  Hemp.  62.  S.  v.  Nail,  19  Ark.  563;   Stra-whern 

Prisoner   abducted.     It   is   not   a  v.  S.,  37  Miss.  422;  Rex  v.  Kingston, 

ground  for  quashing  that,  between  8  East,  41. 

"the  issuing  of  the  warrant  and  find-  66.    1  Chit.  Grim.  Law,  302. 

ing  of  the  indictment,  the  prisoner  67.    Rex  v.  Weston,  1  Stra.  623; 

was  forcibly  brought  into  the  juris-  Com.  Dig.  Indictment,  H. 

'diction  from  a  foreign  country.    P.  68.    Ante,  §  489  et  seq. 

V.  Rowe,  4  Par.  Cr.  253.    See  ante,  69.    S.  v.  Johnson,  5  Jones,  N.  C. 

§§  219-224b.  221. 

61.  S.  V.  Wishon,  15  Mo.  503.  70.    Ex  parte  Bushnell,  8  Ohio  St. 

62.  Rex  V.  Thomas,  3  D.  &  R.  599. 
•621.    See  S.  v.  Maurer,  7  Iowa,  406; 

«.   V.   McGregor,   41   N.   H.   407. 
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THE  DEMURRER. 

Si        775.    Introduction. 

776-780.    General  Doctrine  of  Demurrer. 
781-786.    Judgment  on  Demurrer. 

For  the  form  of  demurrer — ^to  the  Indictment,  see  Dir.  &  F.,  §  1041; 
to  the  plea,  lb.,  §  1053.  For  joinder  in  demurrer  to  indictment,  see  lb.,. 
§  1054;  to  plea,  lb.,  §  1055 — ^where  appear  also  various  explanations. 

§  775.  How  Chapter  divided. — ^We  shall  consider,  I.  The- 
General  Doctrine  of  Demurrer  in  Criminal  Cases;  11.  The- 
Judgment  on  the  Demurrer. 

I.    The  General  Doctrine  of  Demurrer  in  Criminal  Cases. 

§  776.  1.  Plea  or  not. — The  demurrer  is  commonly- 
treated  as  one  of  the  pleas,''^  yet  in  language  perhaps  more 
exact  it  is  a  declining  to  plead.^^ 

2.  In  both  Civil  and  criminal  Cases, — ^it  is  employed 
both  by  plaintiffs  and  defendants,  in  answer  to  any  pleading, 
which  the  party  deems  inadequate  in  law. 

3.  Defined. — It  is  a  submission  to  the  court  of  the  clainv 
that,  assuming  the  facts  alleged  by  the  other  party  to  be 
true,  they  do  not  in  law  sustain  that  for  which  they  are- 
put  forth.''* 

4.  Written  or  Oral. — The  demurrer  is  commonly  in  writ- 
ing,''* but  the  oral  fonn  is  not  absolutely  unknown.''' 

71.  Ante,  §  741;  Leaves  v.  Ber-  Y.  S.  68,  68  Misc.  430;  Childs  v.  S.,. 
nard,  5  Mod.  131.  4  Okla.  Cr.  Ap.  474'.  113  P.  545. 

72.  S.  V.  Ryan,  2  Mo.  Ap.  303;  74.    Post,  §§  788-790. 

S.  V.  Kimble,  104  Iowa,  19,  73  N.  W.  75.    Cheatham  v.  S.,  59  Ala.  40;^ 

348.  Sims  v.  S.,   110   Ga.   290,   34   S.  E.. 

73.  And   compare   with   ante,    §  1020. 
741   (1);   P.  V.  McCormack,  125  N. 

(606) 
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§  777.  1.  General  or  Special. — If  it  does  not  undertake 
to  particularize  defects,  it  is  termed  a  general  demurrer;  if 
it  does,  a  special.'^^  While  duplicity  may  perhaps  at  the 
common  law  require  a  special  demurrer,''''  and  possibly  some 
other  imperfections  may  also,  in  most  circumstances  where 
no  statute  intervenes,  a  defect  can  be  reached  as  well  by 
general  demurrer  as  by  special,  and  the  two  differ  only  in. 
form.^^ 

2.  Whole  Record. — ^A  demurrer  to  an  indictment  brings 
before  the  court  the  whole  record;  ''^  so  that,  for  example,  it 
reaches  as  well  objections  to  the  jurisdiction  as  to  the 
structure  of  the  indictment.^"  But  it  does  not  extend  ta 
what  is  not  within  the  pleadings  and  record,*'  or  to  any  out- 
side facts.*^ 

3.  First  Error. — As  in  civil  cases,  so  in  criminal,  judg- 
ment must  be  given  against  the  party  who  committed  the- 
first  fault  in  pleading.** 

§  778.  Special  by  Statute. — The  statutes  in  some  of  the 
States  require  all  demurrers  to  be  special;  that  is,  they 
must  state  the  particulars  of  the  objection.**  Thereupon, 
and  perhaps  without  the  aid  of  such  a  statute,  it  is  frivolous 

76.  Gould  PI.,  c.  9,  §  8.  As  to  the    statute    of    limitations,. 

77.  Ante,  §  442  (3,  and  note  to  Com.  v.  Beals  (Ky.),  119  S.  W.  813. 
4);  Gould  PI.  ut  sup.  (3d  Ed.)  note;  83.  P.  v.  Krummer,  4  Par.  Or. 
Pooler  V.  tr.  S.,  62  C.  C.  A.  307,  127  217;  S.  v.  Sweetsir,  53  Me.  438;  TJ. 
F.  509.  S.  V.  Lawrence,  13  Blatch.  295. 

78.  Lazier  v.  C,  10  Grat.  708;  84.  S.  v.  Berry,  62  Mo.  595;  S.  v. 
C.  V.  Jackson,  2  Va.  Cas.  501.  Murphy,  47  Mo.  274;  S.  v.  Marshall,, 

79.  Ante,  §  741  (1).  47  Mo.  378;  Benham  v.  S.,  1  Iowa, 

80.  Rex  V.  Pearnley,  1  T.  R.  316,  542;  S.  v.  Groome,  10  Iowa,  308;  P. 
320;  1  Leach,  425;  Rex  v.  Haddock,  v.  Hatch,  13  Cal.  Ap.  521,  109  P. 
Andr.  137,  145.  See  S.  v.  Brandon,  1097;  Sowell  v.  S.,  126  Ga.  105,  54 
28  Ark.  410.  S.   E.   916;    S.    v.    Pemberton,    39- 

81.  Jackson  v.  S.,  64  Ga.  344.  Mont.  530,  104  P.  556;  S.  v.  Long-^ 

82.  S.  V.  Swltzer,  63  Vt.  604,  25  streth  (N.  D.  1909),  121  N.  W. 
Am.  St.  789,  22  A.  724;  Com.  v.  1114;  P.  v.  McCormack,  125  N.  Y. 
Hodges,  137  Ky.  233,  125  S.  W.  689;  S.  68,  68  Misc.  430,  24  N.  Y.  Cr. 
Hazlewood  v.  Com.,  141  Ky.  232,  515.  As  to  misjoinder  of  offenses. 
132  S.  W.  567;  Holmgren  v.  U.  S.,  Com.  v.  Bradley,  132  Ky.  512,  116- 
217  U.  S.  509,  30  S.  Ct.  588,  affirm-  S.  W.  761.  Compare.  Burt  v.  S.,. 
irig  156  Fed    439,  84  C.  C.  A.  301.  159  Ala.  134,  48  So.  851. 
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and  ill  to  say  "because  the  indictment  is  an  absurdity  on 
its  face."  ^b 

§  779.  1.  To  part  or  All. — ^A  demurrer  may  be  to  a  part 
of  tbe  counts,**  specifying  them,  or  to  all.  If  to  all,  it 
will  be  overruled  should  any  one  count  be  found  good.®^ 

2.  Admits  what.— A  demurrer,  whether  to  an  indictment 
or  to  a  plea,  admits  all  the  facts  which  are  well  pleaded;  ®* 
but  not  an  inference  from  a  fact,  or  conclusion  of  law.*' 

§  780.  1.  When. — ^Whatever  be  the  true  rule  as  to  a  mo- 
tion to  quash,®°  it  is  believed  that  a  demurrer  to  an  in- 
dictment will  not  be  received  while  a  plea  thereto  stands 
upon  the  record  undecided.  But  in  a  proper  case,  where  the 
objection  is  to  the  merits,  not  where  to  a  mere  technicality,'^ 
a  defendant  will  be  permitted  to  withdraw  his  plea  and  de- 
mur.'^ And  he  may  demur  of  right  if  a  dilatory  plea  has 
been  overruled,  with  judgment  to  answer  over.'* 

2.  A  Joinder  in  Demurrer — is  essential  to  the  regularity 
of  the  proceedings,  and  the  party  may  require  it.'*  But  if 
not  given  or  demanded,  and  without  objection  the  cause  is 
tried,  no  advantage  can  then,  by  the  better  opinion,  be  taken 
of  the  error.'^ 

3.  A  Higher  Court — ^may  revise  a  judgment  on  demur- 
rer, in  a  way  indicated  by  its  general  course  of  proceed- 

85.  S.  V.  Belew,  79  Mo.  584.  Wis.  239,  36  N.  W.  242;   S.  v.  Mo- 

86.  Turner  v.  S.,  40  Ala.  21;  Rex  Nay,  100  Md.  622,  60  A.  273.  Or 
V.  Cordy,  3  Car.  &  P.  425;  S.  v.  what  is  manifestly  untrue.  S.  v. 
Heffernan,  28  R.  I.  477,  68  A.  364.  Crocker,  106  Me.  369,  76  A.  703. 

87.  Ingram   v.    S.,    39    Ala.    247,  90.    Ante,   §   762. 

250,  84  Am.  D.  782;  Wheeler  v.  S.,  91.     Reg.  v.  Brown,  1  Den.  C.  C. 

42  Md.  563;   S.  v.  Stegman,  90  Mo.  291,  3  Cox  C.  C.  127,  2  Car.  &  P. 

486,  2  S.  W.  798.    See  P.  v.  Martin,  504;    Reg.   v.   Odgers,   2   Moody   & 

47  Cal.  112;   Peters  v.  S.,  166  Ala.  R.  479. 

35,  51  So.  952;  Miller  v.  U.  S.,  6  Ap.         92.    Reg.  v.  Purchase,  Car.  &  M. 

D.  C.  56.  617;   Reg.  v.  Faderman,  1  Den.  0. 

88.  Steph.  PI.  (4th  Ed.)  143;  S.  C.  565;  Reg.  v.  Sheals,  3  Crawf.  & 
V.  McNay,  100  Md.  622,  60  A.  273;  Dlx  C.  C.  330. 

S.  V.  Darwin,  63  Wash.  303,  115  P.  93.    Reg.  v.  Duffy,  4  Cox  C.  C. 

309.  172,  190,  294. 

89.  S.  V.  Bell,  58  Miss.  823;  94.  1  Chit.  Crim.  Law,  440,  441. 
Stone  V.  Oconomowoc,  71  Wis.  155,  95.  C.  v.  McCormack,  126  Maas. 
36  N.  W.  829;  Brown  v.  Phillips,  71  258.    Compare  with  post,  §  801. 
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ings.^^  But  by  the  English  practice,  the  discretion  which 
permits  or  refuses  the  withdrawal  of  a  plea  to  demur  can- 
not thus  be  supervised.®'' 

II.    The  Judgment  on  the  Demurrer. 

§  781.  1.  The  Nature  of  the  Case, — considered  in  con- 
nection with  what  has  been  said  about  pleading  over,®^  will 
indicate  how  this  should  be.    To  particularize, — 

2.  For  the  Defendant, — on  demurrer  to  the  indictment, 
the  judgment  is  "that  he  be  dismissed  and  discharged  from 
the  premises.""® 

§782.  Against  the  defendant. — on  demurrer  to  an  in- 
dictment, the  principal  question  is  whether  he  shall  stand 
convicted  or  be  permitted  to  answer  over.  In  a  civil  suit  at 
common  law,  the  demurrer  to  a  declaration  is  a  conclusive 
admission  of  its  truth,  as  far  as  well  pleaded ;  ^  and  on  its 
being  overruled,  the  plaintiff  has  final  judgment.^  Form- 
erly it  was  so  also  in  indictments  even  for  felony;  "if," 
says  Hale,  the  defendant  "will  demur,  and  it  be  judged 
against  him,  he  shall  have  judgment  to  be  hanged."*  Later 
in  England,  on  a  general  demurrer  to  an  indictment  for  a 
transportable  felony,  the  judgment  on  its  being  overruled 
was  final;  because,  said  the  judges,  by  this  form  of  demurr- 
ing "the  prisoner  confesses  all  the  material  facts  charged 

96.  C.  V.  Bosworth,  113  Mass.  indictment.  Under  some  statutes 
200;  Marston  v.  C,  18  B.  Monr.  the  charge  may  be  submitted  to  a 
485;  S.  V.  Gregory,  38  Mo.  501;  C.  v.  new  grand  jury  where  grounds  are 
Gloucester,  110  Mass,  491;  P.  v.  not  a  bar.  S.  v.  Evans,  111  Iowa 
Wooster,  16  Cal.  435;   McGruder  v.  80,  82  N.  W.  429. 

S.,  83  Ga.  616,  10  S.  E.  281;    C.  v.  1.    Ante,   §   779    (2). 

McCormack,  126  Mass.  258.  2.     Gould  PI.,  c.  10,  §§  42,  43. 

97.  Reg..v.  Brown,  17  Law  J.  M.  3.  2  Hale  P.  C.  257.  "If  he  de- 
C.  145;  Lanasa  v.  S.,  109  Md.  602,  mur  in  law,  and  it  be  adjudged 
71  A.  1058.  against   him,    he    shall   have   judg- 

98.  Ante,   §§  753-756.  ment  to  be  hanged."     2   Inst.   178. 

99.  Archb.  Grim.  PI.  &  Ev.  (13th  So  in  Maine,  S.  v.  Norton,  89  Me. 
Lond.  Ed.)  116;  P.  v.  Whiting,  126  290,  36  A.  394;  and  in  Massa- 
N.  Y.  S.  1080.  Only  where  the  chusetts;  Com.  v.  McGovern,  10 
grounds  constitute  a  bar  to  a  new  Allen    (Mass.)   193. 

2  C.  P.— 39 
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against  him  in  the  indictment,  though,  in  the  case  of  a  de- 
murrer of  a  special  nature,  which  is  usually  called  a  de- 
murrer in  abatement,  it  might  be  otherwise.  And  they  in- 
timated that  the  various  dicta  which  appeared  in  the  books 
in  opposition  to  the  above  ruling  were  probably  to  be  ac- 
counted for  by  the  above  distinction  not  having  been  suf- 
ficiently attended  to."* 

§  783.  In.  Misdemeanor, — ^by  the  English  doctrine,  the 
defendant  is  not  entitled  to  answer  over,  even  where  the 
demurrer  is  in  abatement,  but  the  judgment  agaii^t  him 
will  be  flnal.^  And  Hawkins  states  this  to  be  so  in ''crim- 
inal cases  not  capital;"  because  in  them  "there  can  be  no 
demurrer  properly  in  abatement,  except  it  be  to  a  plea  in 
abatement,  or  to  replication  to  such  a  plea."®  But  there 
may  be  a  plea  over  by  permission.'^ 


4.  Reg.  V.  Faderman,  1  Den.  C. 
C.  565,  570,  3  Car.  &  K.  353,  4  Cox 
C.  C.  359,  Temp.  &  M.  286;  Reg.  v. 
Hendy,  4  Cox  C.  C.  243  In  Archb. 
Grim.  PI.  &  Bv.  (13th  Lond.  Ed.) 
116,  117,  -while  the  question  Is 
treated  as  settled  hy  Reg.  v.  Fader- 
man,  it  is  istated  that  previously 
thereto  the  question  -was  in  doubt. 
The  older  authorities  seemed  to 
show  that  the  judgment  was  "final: 
2  Hawk.  P.  C,  c.  31,  §  5;  but  by 
some  this  was  questioned,  and  It 
was  said  that  In  favorem  vitae  the 
defendant  should  plead  over  to  the 
felony.  lb.  §  6,  2  Hale  P.  C.  255, 
257,  4  Bl.  Com.  334;  Rex  v.  Taylor, 
5  D.  &  R.  422,  3  B.  &  C.  502,  612; 
Rex  V.  Gibson,  8  East.  107.  See 
Reg.  V.  Purchase,  Car.  &  M.  617; 
Reg.  V.  Bowen,  1  Car.  &  K.  501,  504. 
In  Reg.  V.  Duffy  (4  Cox  C.  C.  24), 
which  was  an  Indictment  for  a 
felony  not  capital,  the  judges  sit- 
ting on  the  commission  of  Oyer  and 
Terminer  in  Dublin  agreed  that  the 
defendant  was  entitled  to  plead 
over  to  the  felony,  after  judgment 
against  him  on  demurrer  to  the  in- 


dictment. In  some  cases  It  haa 
been  ruled,  indeed,  that  the  defend- 
ant, in  felony,  may  demur  -  and 
plead  over  to  the  Indictment  at  th& 
same  time:  Reg.  v.  Phelps,  Car.  & 
M.  180;  Reg.  v.  Adams,  Car.  &  M. 
299  (s.  p.,  S.  V.  McCoy,  111  Mo. 
517) ;  but  this  was  denied  to  be  law 
In  Reg.  V.  Odgers,  2  Moody  &  R. 
479."  See  also  Reg.  v.  Smith,  4 
Cox  C.  a.  42. 

5.  Rex  V.  Gibson,  8  East,  107, 
111;  Reg.  V.  Mitchel,  3  Cox  C.  C. 
1,  20-22. 

6.  2  Hawk.  P.  C,  c.  31,  §  7.  In 
Archb.  Crim.  PI.  &  Ev.  (13th  Lond. 
Ed.)  116,  It  Is  stated  thus:  "The- 
judgment  against  the  defendant  In 
misdemeanor  Is  ■  the  same  as  upon 
demurrer  in  civil  cases;  Rex  v. 
Taylor,  5  D.  &  R.  422,  3  B.  &  C.  502, 
612;  and  the  court  has  the  same 
power  of  permitting  the  defendant 
afterwards  to  plead  over.  Reg.  v. 
Birmingham  and  Gloucester  Ry., 
3  Q.  B.  223,  224." 

7.  See  the  last  note;  also  Reg. 
V.  Smith,  4  Cox  C.  C.  42. 
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§  784.  With  Us, — ^in  misdemeanor,  the  judgment  against 
a  defendant  on  Ms  demurrer  is  final,  unless  he  has  leave  to 
withdraw  it  *  or  answer  over.*  In  felony,  it  is  in  some  of 
the  States  that  he  answer  over,  perhaps  not  in  all.^"  There 
are  those  who  do  not  accept  a  demurrer  as  an  admission  of 
guilt  for  any  other  purpose  than  its  own;  "  from  which 
view,  of  course,  the  right  to  answer  over  foUows.^^ 

§785.  By  Statute — ^in  Missouri,  "where  the  defendant 
does  not  confess  the  indictment  to  be  true,  a  plea  of  not 
guilty  shall  be  entered."  And  a  demurrer  is  held  not  to 
be  such  confession;  so  that,  both  in  misdemeanor  and  fel- 
ony, the  court  on  overruling  it  enters  the  plea  of  not  guilty, 
and  proceeds  thereon  to  the  trial.^® 

§  786.  In  some  other  States, — we  have  statutes  in  similar 
directions;  ^*  practically  operating  to  enlarge,  if  need  be, 
the  right  of  pleading  over  after  demurrer.^^ 

8.  Wlckwire  v.  S.,  19  Conn.  477;  67  Iowa,  281,  25  N.  W.  233;  P.  v. 
S.  V.  Shaw,  8  Humph.  32;  P.  v.  Tay-  Callahan,  29  Hun,  580;  Toledo,  etc., 
lor,  3  Denio,  91;  0.  v.  Eastman,  1  Ry.  v.  Craft,  62  Ind.  390;  Butler 
Cush.  189,  192,  48  Am.  D.  596;  C.  v.  v.  S.,  22  Ala.  43. 

Foggy,  6  Leigh,   638;     C.    v.    Glou-  13.     Thomas    v.    S.,    6    Mo.    457; 

cester,  110  Mass.  491;   S.  v.  Sharp,  Ross  v.   S.,  9  Mo.   696;    Maeder  v. 

75  N.  J.  L.  201,  66  A.  926.  S.,  11  Mo.  363;  Austin  v.  S.,  11  Mo. 

9.  S.  V.  Wilkins,  17  Vt.  151;  Mc-  366;  Lewis  v.  S.,  11  Mo.  366.  See 
Cuen  V.  S.,  19  Ark.  630.  See  Mc-  also  P.  v.  Arberry,  13  CaJ.  Ap.  749, 
Guire  v.   S.,   35   Migs.   366,   72  Am.  114  P.  411. 

D.  124;  S.  V.  Sharp,  75  N.  J.  L.  621,  14.     Cowman  v.   S.,  12   Md.   250; 

66  A.  926,  affirmed  in  70  A.  1102,  76  Wise  v.  S.,  24  Ga.  31;  P.  v.  Josephs, 

N.  J.  L.  576.  7  Cal.  129;   P.  v.  Apple,  7  Cal.  289. 

10.  S.  V.  Merrill,  37  Me.  329,  333.  15.     See  ante,   §§   114,  767.    Fail- 

11.  S.  V.  Barrett,  54  Ind.  434'.  ure  to  demur  for  duplicity  waives 

12.  S.  V.  Polk,  91  N.  C.  652.  And  that  objection.  P.  v.  Driggs,  12  Cal. 
see,  on  this  subject,  P.  v.  Hill,  3  Ap.  240,  108  P.  62;  rehearing  de- 
TJtah,  334,  3  P.  75;   S.  v.  Hoffman,  nied  108  P.  64. 


CHAPTER  LVI. 

SOME  OP  THE  PLEAS  AND  THEIR  METHODS. 

§§         787.  Introduction. 

788-790.  Oral  Pleas. 

791-793.  Abatement,  especially  for  Misnomer. 

794.  Plea  to  Jurisdiction. 

794a-801.  Guilty  and  Not  Guilty. 

802-804.  Nolo  Contendere. 

For  the  forms — ^and  various  explanations,  see  the  chapter  In  Dir.  &  F., 
beginning  at  §  1030. 

§  787.  How  Chapter  divided. — ^We  shall  consider,  I.  Oral 
Pleas;  II.  Pleas  in  Abatement,  especially  for  Misnomer; 
III.  The  Plea  to  the  Jurisdiction;  IV.  The  Pleas  of  Guilty 
and  Not  Guilty;  V.  The  Plea  of  Nolo  Contendere. 

I.    Oral  Pleas. 

§788.  1.  Ancient  and  Modern. — In  criminal  practice, 
the  ancient  oral  plea  "  is  not  entirely  superseded  by  the 
written.  Thus, — 

2.  The  Pleas  of  Guilty  and  not  Guilty, — except  in  States 
where  statutes  have  changed  the  course,^'''  are  delivered 
orally  by  the  prisoner,  and  written  down  by  the  clerk  of  the 
court.  Doubtless  they  would  be  equally  good  in  writing. 
But— 

§  789.  1.  Pleas  Dilatory  and  Special  in  Bar — are  dif- 
ferent; they  require  skill  in  the  pleader.^*  Therefore,  ever 
since  written  pleas  have  been  in  use,  these  have  been  com- 
monly tendered  in  writing.^®  Still,  it  is  or  has  been  in  Eng- 
land sometimes  permitted  to  the  defendant,  in  treason  and 
felony,  to  put  in  the  special  or  dilatory  plea  orally,  the  clerk 
taking  it  down,^°  as  already  mentioned.^^ 

16.  Ante,  §  340  (1).  Champney's  Case,  2  Lewin,  52,  53, 

17.  S.  V.  Ballenger,  10  Iowa,  note;  Crawford  v.  S.,  112  Ala.  1,  21 
368.  So.  214;   Davids  v.  P.,  192  111.  176, 

18.  See   Rex   v.   Vandercomb,    2  61  N.  E   537. 

Leach,  708.  20.    Ante,  §  340  (1). 

19.  1     Chit.     Crim.     Law,   448;  21.    Post,  848;  Swan's  Case,  Fos- 

(612) 
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2.  Supervising  Form. — When,  under  the  old  practice, 
the  court  compelled  the  prisoner  to  plead  either  guilty  or 
not  guilty,  unless  he  voluntarily  tendered  some  other  plea,^^ 
the  judges  instructed  him  in  the  form,  and  accepted  no  pl'ea 
not  correct.^^  But  dilatory  pleas  are  not  favored ;  '*  so 
plainly  the  court  will  not  thus  help  parties  to  plead  them. 
And  even  though  the  plea  of  a  former  conviction  or  ac- 
quittal, which  is  of  the  favored  sort,^^  may  probably  be 
oral,^®  Park,  J.,  expressed  the  meaning  to  be  "that  the 
prisoner  may  state  the  plea,  but  he  must  do  so  in  the  proper 
form."" 

§  790.  With  Us, — the  unwritten  law  is  believed  to  be  the 
same  as  that  of  England,  just  stated.  We  have  seen  that 
the  oral  demurrer  is  not  unknown,^^  and  that  the  oral  guil- 
ty and  not  guilty  are  the  common  form;  ^®  the  rest  evident- 
ly follows.  Yet  consistently  therewith,  the  dilatory  pleas 
and  special  pleas  in  bar  are  in  most  instances  practically, 
and  the  courts  require  them  to  be,  in  writing.*" 

II.    Pleas  in  Abatement,  essentially  for  Misnomer. 

§  791.  1.  Wide  Scope. — ^From  thei  nature  of  the  plea  in 
abatement,  as  already  stated,*"*  it  is  obvious  that  there  is 
a  wide  scope  for  its  use.  But  practically  it  is  much  cur- 
tailed by  the  more  convenient  motion  to  quash,  and  by 
other  steps  adapted  to  particular  cases.  So  that  it  is  not 
often  heard  of  in  the  criminal  law,  except  in  answer  to 
two  classes  of  defects  in  the  indictment.    Thus, — 

ter,  104,  105;  Rex  v.  Dean,  1  Leach,  26.  Rex  v.  Vandercomb,  supra; 

476;    1  Chit.   Crim.  Law,   447;    Rex  S.  v.  Swepson,  81  N.   C.  571. 

V.  Coogan,  1  Leach,  448;  C.  v.  Mer-  27.  Rex  v.  Bowman,  6  Car.  &  P. 

rill,  8  Allen,  545,  548.  337. 

22.  Ante,   §§   730,   733a.  28.  Ante,  §  776  (4). 

23.  See  numerous  cases  in  the  29.  Ante,  §  788  (2). 

State  Trials;  also  post,  §  797,  note.  30.    See   C.   v.   Merrill,   8   Allen, 

P.  V.  Scofleld,  12  Detl.  Leg.  N.  654.  545;  S.  v.  Farr,  12  Rich.  24;  Jordan 

24.  Ante,  §§  324,  327,  328;  v.  S.,  22  Ga.  545;  C.  v.  Lannan,  13 
Lewis  V.  S.,  1  Head,  329;  Davids  v.  AUen,  563. 

S.,  192  m.  178,  185,  m.  N.  B.  537.  30a.       Ante,   §§    738-740. 

25.  Ante,    §§    323    (4),    324,    745 
(3). 
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2.  Grand  Jury. — ^For  a  defect  in  tile  constitution  of  the 
grand  jury,  or  in  its  doings  in  finding  and  indictment,  it  is, 
though  not  the  only  remedy,  the  one  perhaps  most  resorted 
to, — explained  in  a  subsequent  chapter.*^ 

3.  Misnomer. — For  various  reasons,  it  is  the  right  of  a 
defendant  to  be  indicted  by  some  name  by  which  he  is 
known,  unless  this  cannot  be  done.^^  Therefore  if  he  is 
wrongly  named,^^  or  a  wrong  or  no  addition  is  given  him 
where  such  is  necessary,^*  he  can  take  advantage  of  the  de- 
fect by  a  plea  in  abatement.^^    As  to  the — 

4.  Addition. — The  motion  to  quash  is  a  concurrent  rem- 
edy for  the  want  of  addition,  but  the  court  may  decline  to 
act  thereon.*® 

5.  Waived. — ^Anyone  of  these  defects  will  be  waived  by 
pleading  over  to  the  merits,*''  or  by  a  continuance.** 


31.  Post,  §  883  et  seq.;  Tucker 
V.  S.,  152  Ala.  1,  44  So.  587;  Colson 
V.  S.,  51  Fla.  19,  40  So.  183;  Jack- 
son V.  S.,  125  Ga.  277,  54  S.  E.  167; 
Green  v.  S.,  60  Pla.  22,  453  So.  610 ; 
Pontier  v.  S.,  107  Md.  384,  387,  68 
A.  1059;  S.  V.  Firey,  223  Mo.  194, 
200,  122  S.  W.  1007;  S.  v.  Paramore, 
146  N.  C.  604,  60  S.  E.  502;  S.  v. 
Hofferman,  28  R.  I.  477,  68  A.  364; 
U.  S.  V.  MItchete,  136  Fed.  896;  S.  v. 
Burton,  138  N.  C.  575,  50  S.  E.  214. 

32.  Ante,  §§  496,  546-552. 

33.  As  to  the  name,  see  Ante,  §§ 
676-689b;  Davis  v.  P.,  192  111.  176, 
61  N.  E.  537;  S.  v.  Narcarm,  69  N. 
H.  237,  45  A.  744. 

34.  As  to  the  addition,  see  ante, 
§§  671-675a.  The  following  plea 
In  abatement  for  a  wrong  addition 
was  sustained:  that  "at  the  time  of 
the  taking  of  the  said  indictment 
and  long  before,  he  the  said  James 
Clark  waB,  and  ever  since  hath 
been  and  still  Is,  a  laborer;  with- 
out that,  that  he  the  said  James 
Clark  now  Is,  or  at  the  taking  of 
said  Indictment  or  at  any  time  be- 


fore was,  a  yeoman,  as  by  the  said 
indictment  is  supposed,"  etc.  C.  v. 
Clark,  2  Va.  Cas.  401. 

35.  Ante,  §  677   (2). 

36.  Rex  V.  Thomas,  3  D.  &  R. 
621;  Rex  v.  Checkets,  6  M.  &  S. 
88. 

37.  Ante,  §§  675a,  677  (2);  S. 
V.  Hughes,  1  Swan  (Tenn.),  261; 
S.  V.  McGregor,  41  N.  H.  407;  S. 
V.  Drury,  13  R.  I.  540;  "Wells  v.  S., 
88  Ala.  239,  7  So.  272.  See  C.  v. 
Adklnson,  2  Va.  Cas.  513.  Standing 
mute  while  the  court  enters  the 
plea  of  not  guilty  and  going  to 
trial,  have  the  same  effect.  Daniels 
v.  S.,  60  Ala.  56;  Smith  v.  S.,  142 
Ala.  14,  39  So.  329;  S.  v.  Bowman, 
80  Kan.  473,  475,  103  P.  84;  Fen- 
nel V.  S.,  122  Tenn.  622,  125  S.  W. 
445;  S.  V.  Taylor,  57  W.  Va.  23, 
228,  50  S.  E.  247;  Mills  v.  S.,  76 
Md.  274,  278,  25  A.  229;  Richards 
V.  S.,  82  "Wis.  172,  176,  51  N.  W. 
652. 

38.  Ante,  §  730  (2) ;  S.  v.  Myers. 
10  Lea,  717;  Davids  v.  S.,  192  111. 
178,  186,  61  N.  E.  537. 
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§  792.  1.  The  Forms  of  the  Plea — of  misnomer,  and  of 
the  replication  thereto,  are  given  in  "Directions  & 
Forms.  "39 

2.  Baptized. — It  is  common  in  England,  but  nowhere 
necessary,  for  the  plea  to  state  that  the  defendant  was  "bap- 
tized" by  the  name  which  it  avers  to  be  his;  "saying  that  it 
is  his  name,  and  that  by  that  name  he  was  always  called 
and  known,  is  sufficient. ' '  *° 

3.  Proof  of  Name. — It  is  to  be  borne  in  mind  that  this 
plea  states  two  names  the  one  in  the  indictment,  and  the' 
one  which  itself  claims.*^  Therefore  the  evidence  may  be 
any  which  duly  affirms  the  one  and  negatives  the  other. 
And  it  must  cover  both  the  Christian  name  and  surname.*^ 


39.  Dir.  &  F.,  §§  1037,  1057. 

40.  Arohb.  Crim.  PI.  &  Ev.  (13th 
Lond.  Ed.)  112,  113,  referring 
to  Walden  v.  Holman,  6  Mod.  115, 
s.  c.  nom.  Holman  v.  Walden,  1 
Salk.  6;  Read  v.  Matteur,  Cas. 
temp.  Hardw.  286;  Com.  Dig.  Abate- 
ment, P,  17.  And  see  ante,  §  686 
(1).  To  the  same  effect.  Bright  v. 
S.,  76  Ala.  96. 

41.  Dir.  &  F.,  §  1037,  ante,  § 
328;  Wiggins  v.  S.,  80  Ga.  468,  5  S. 
E.  503;  Wren  v.  S.,  70  Ala.  1. 

42.  Ante,  §  689b.  Archbold,  su- 
pra, says,  that  the  proof  is  gener- 
ally "thus:  the  defendant  gives  in 
evidence  his  certificate  of  bap- 
tism, with  evidence  of  Idenity,  or 
proves  by  parol  evidence  that  he 
has  always  been  called  James,  and 
not  George;  and  the  prosecutor,  on 
the  other  hand,  proves  that  upon 
some  occasion  he  has  assumed  the 
name  of  George,  or  that  he  has 
usually  gone  by  that  name.  But 
It  may  be  questioned,  perhaps, 
whether  the  proof  of  this  issue  be 
not  entirely  on  the  prosecutor.  It 
is  said,  indeed,  to  have  been  decid- 
ed that  if  a  defendant  allege  in  his 


plea  that  he  was  baptized  by  a  cer- 
tain name,  he  will  be  held  to 
strict  proof  of  that  fact;  1  Camp. 
479;  but  this  is  a 'mistake;  for, 
even  supposing  the  proof  of  the  is- 
sue to  be  upon  the  defendant,  he 
cannot  be  called  upon  to  prove  the 
inducement  to  his  traverse,  which 
is  neither  traversable  nor  traversed 
by  the  prosecutor."  Where  the 
State  demurred  to  the  plea  of  mis- 
nomer, it  was  held  that  the  court 
might  declare  the  two  names  idem 
sonans,  as  a  law.  S.  v.  Havely,  21 
Mo.  498.  And  see  ante,  §  688  (2). 
In  Sayres  v.  S.,  30  Ala.  15,  Stone, 
J.,  citing  authorities,  deemed  that 
the  question  of  idem  sonans  Is 
generally  of  law.  He  added:  "We 
will  not  say  there  might  not  be 
cases  in  which  it  would  be  per- 
missible to  introduce  evidence  on 
this  issue.  A  foreign  name  might 
be  in  issue;  and  although  the 
orthography  of  the  two  supposed 
names  might,  according  to  the  laws 
of  our  language,  require  us  to  affix 
to  each  a  different  sound,  yet  In 
fact  the  foreign  orthography  might 
be  then  sounded  precisely  as  the 
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§  793.  1.  Verified  by  Oath — must  generally  be  the  plea 
in  abatement.*^  It  is  done,  says  Archbold,  by  annexing  ' '  an 
affidavit  intituled  in  the  court  and  cause,  to  tbis  effect: 

'James  Long,  of ,  the  defendant  in  tbis  prosecution, 

maketb  oath  and  saith  that  the  plea  hereunto  annexed  is 
true  in  substance  and  matter  of  fact.'  "** 

2.  The  Proper  Conclusion — is  a  prayer  that  the  indict- 
ment be  quashed.*^  This,  or  that  it  abate,  is  the  correct 
form  of  judgment  in  the  defendant's  favor,*''  and  the  court 
can  render  no  other  than  is  prayed.*'^  Still,  where  the  con- 
clusion was  a  prayer  to  be  exempt  from  answering  to  the  in- 
dictment, it  was  hesitatingly  sustained.** 


letters  employed  by  the  American 
pleader  would  be  here  pronounced. 
Whether,  in  such  case,  the  proper 
issue  is  idem  sonans,  or  that  the 
party  is  as  well  known  by  the  one 
name  as  the  other;  or,  if  the 
former,  whether  the  issue  thereby 
becomes  one  for  the  jury;  we  do 
not  now  determine.  See  Arm- 
strong V.  Burrows,  6  Watts,  266 
Wusthoff  V.  Dracffurt,  3  Watts,  240 
Jennings  v.  Sherwood,  8  Conn.  122 
Sidwell  V.  Roberts,  1  Pa.  (R.  P.  & 
W.)  .382;  Welsh  v.  Dusar,  3  Binn. 
329;  Denison  v.  Wertz,  7  S.  &  R. 
372;  Moore  v.  Miller,  4  S.  &  R.  279; 
Watson  V.  Blaine,  12  S.  &  R.  131, 
14  Am.  D.  669;  Overton  v.  Tracey, 
14  S.  &  R.  311;  Etting  v.  Bank  of 
XJ.  S.,  11  Wheat.  59;  Goddard  v. 
Pratt,  16  Pick.  412.  There  are 
some  authorities  which  hold  that 
'where  the  writing  is  illegible  or 
obscure,  the  question  what  the  let- 
ters really  are,  is  matter  of  fact  to 
be  decided  by  the  Jury.'  Arm- 
strong V.  Burrows,  6  Watts,  266. 
There  are,  however,  decisions  the 
other  way.  Remon  v.  Hayward,  2 
A.  &  E.  666;  Swain  v.  Ransom,  18 
Johns.  107."    P. -17,  18.    In  was  In 


this  case  held  that  the  opinion  of 
a  non-expert  witness,  acquainted 
with  the  writer's  hand,  is  inad- 
missible to  show  that  a  letter  made 
as  a  "v,"  in  the  indictment,  was  in- 
tended for  an  "r,"  although  the 
writer  usually  made  "r"  like  other 
persons.    Compare  with  ante,  §  338. 

43.  Ante,  §  757  (2);  Findley  v. 
P.,  1  Mich.  234;  Rex  v.  Grainger, 
3  Bur.  161T;  S.  v.  Farr,  12  Rich.  24; 
Beverett  v.  S.,  156  Ala.  101,  47  So. 
133;  S.  V.  Allen,  91  Me.  258,  39 
A.  994;  Ter.  v.  Smith,  12  N.  M.  229, 
78  P.  42;  S.  v.  Martin,  230  Mo.  1, 
129  S.  W.  931.  Substantial  com- 
pliance with  statute  is  all  that  is 
necessary.  S.  v.  Heft,  48  Iowa  617, 
127  N.  W.  830. 

44.  Archb.  Crim.  PI.  &  Ev.  ut 
sup. 

45.-  TJ.  S.  V.  Hammond,  2  Woods, 
197,  202;  Findley  v.  P.,  1  Mich.  234; 
Lewis  V.  S.,  1  Head,  329;  Orbell  v. 
Ward,  Trem.  P.  C.  27,  28. 

46.  Rawls  V.  S.,  8  Sm.  &  M.  599. 

47.  Rex  V.  Shakespeare,  10  Bast, 
83,  87;  Reg.  v.  Mitohel,  3  Cox  C. 
C.  93,  119,  120. 

48.  Rex  V.  Shakespeare,  supra, 
on  the  authority  of  Rex  v.  Westby, 
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3.  What  further. — The  plea  must  be  drawn  with  the 
greatest  exactness,  or  "extreme  certainly."^®  It  must 
specify  the  objections,^"  show  how  they  may  be  obviated,**^ 
and  conform  to  the  other  rules  laid  down  for  it  in  this  vol- 
ume.   Hence, — 

4.  Amendments — will  not  be  by  the  court  allowed  to 
this  plea,  at  least  in  misdemeanor.^^ 

5.  Where  the  Plea  is  Bad, — the  prosecuting  officer 
should  demur  to  it;  ®®  where  the  objection  was  the  want  of 
a  sustaining  affidavit,  it  was  simply  set  aside.^* 

6.  The  Replication — is  given  elsewhere.*^  It  does  not 
suffice  simply  to  say  that  the  defendant  is  the  same  per- 


10  East,  85,  note.  In  Rex  v. 
Knowles,  Trem.  P.  C.  11,  13,  the 
prayer  is  that  the  defendant  he  not 
compelled  further  to  answer;  while, 
in  Orbell  v.  Ward,  supra,  which 
was  an  appeal  of  murder,  it  is 
"that  the  writ  aforesaid  may  be 
quashed." 

49.  Ante,  §§  327,  328;  O'Connell 
V.  Reg.,  11  CI.  &  F.  155;  Lewis  v. 
S.,  1  Head,  329;  Owens  v.  S.,  2 
Head,  455;  Baker  v.  Gough,  Cro. 
Jac.  82;  S.  v.  Skinner,  34  Kan.  256, 
262,  8  P.  420;  Dolan  v.  P.,  64  N. 
Y.  485,  492;  Taylor  v.  S.,  49  Ma. 
69,  38  So.  380;  S.  v.  Taylor,  57  W. 
Va.  228,  233,  50  S.  E,  247;  Davids 
V.  S.,  192  111.  178,  186i  61  N.  E. 
537;  Melville  v.  S.  (Ind.),  80  N.  E. 
490;  S.  V.  Hewes,  60  Kan.  765,  57 
P.  959;  S.  V.  Lewis,  77  Kan.  801, 
90  P.  763;  S.  v.  Emery,  59  Vt.  84, 
87,  7  A.  129;  tJ.  S.  v.  Standard  Oil 
Co.,  154  Fed.  728.  Facts,  not  con- 
clusions,,  are  required.  Thompson 
V.  U.  S.,  30  Ap.  D.  C.  352.  Pleas  in 
abatement  must  be  drawn  with  the 
greatest  accuracy,  be  certain  to 
every  intent  and  leave  nothing  to 


be  supplied  by  intendment.    Colson 
V.  S.,  51  Fla.  19,  40  So.  183. 

50.  Brennan  v.  P.,  15  111.  511; 
S.  V.  Stanhope,  Brayt.  20. 

51.  Ante,  §§  327.  328;  Rex  v. 
Checkets,  6  M,  &  S.  88. 

52.  Rex  V.  Cooke,  2  B.  &  C.  871. 

53.  Rex  V.  Cooke,  2  B.  &  C.  618, 
871;  S.  V.  Havely,  21  Mo.  498;  "Buz- 
zard V.  S.,  20  Ark.  106;  Reg.  v; 
Duffy,  4  Cox  C.  C.  172;  Rex  v. 
Clark,  1  D.  &  R.  43.  See  C.  v. 
Lannan,  13  Allen,  563;  McLeroy  v. 
S.,  120  Ala.  274,  25  So.  247;  S.  v. 
Emery,  59  Vt.  84,  86,  7  A.  129; 
O'Brien  v.  S.,  55  Fla.  146,  47  So. 
11;  S.  V.  Roberts,  166  Ind.  585,  77 
N.  E.  1093;  S.  v.  McNay,  100  Md. 
622,  60  A.  273.  Which  admits  the 
facts  alleged.  Guenther  v.  S.,  137 
Wis.  183,  118  N.  W.  640.  The 
proper  form  of  demurrer  Is  that 
the  plea  does  not  state  facts  suffir 
cient  to  quash  the  indictment.  S. 
V.  Katzman,  161  Ind.  504,  69  N.  E. 
157;  S.  V.  Roberts,  166  Ind.  586. 
77  N.  E.  1093. 

54.  Rex  V.  Grainger,  3  Bur.  1617. 
See  Quillen  v.  S.,  8  Sm.  &  M.  587. 

55.  Dlr.  &  F.  §  -1057. 
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son  mentioned  in  the  indictment.^"  If  he  is  indicted  as 
David  and  pleads  that  his  name  is  not  David  but  Davis, 
it  is  good  in  replication  to  aver  that  he  is  called  and  known 
as  well  by  the  one  name  as  the  other.^''' 

7.  An  Issue  of  Fact, — ^raised  by  this  plea,  must  be  tried 
by  jury.^*  And  the  finding  must  be  direct  and  distinct  to 
all  that  is  submitted.^^ 

III.    The  Plea  to  the  Jurisdiction. 

§  794  The  Form  of  this  Plea, — and  of  the  replication 
thereto,  together  with  the  needed  explanation  and  cita- 
tions of  authorities,  are  given  in  "Directions  &  Forms,"*' 

rV.    The  Pleas  of  Guilty  and  Not  Guilty. 

§794  a.  1.  General  Issue. — The  plea  of  not  guilty  is 
otherwise  known  as  the  general  issue.^^ 

2.  Each  Plea  as  to  Part. — We  have  denials  of  the  right 
to  plead  guilty  to  a  part  of  the  charge  and  not  guilty  to  the 
remainder;  the  prisoner,  said  Pemberton,  C.  J.,  must  "con- 

56.  C.  V.  Dockham,  Thacher  60.  Dir.  &  F.  §§  1033-1035,  1056. 
Crim.  Cas.  238;  S.  v.  Malia,  79  Me.  For  an  inartificial  form,  with  the 
540,  11  A.  602;  Baker  v.  S.,  80  Wis.  proceedings,  in  the  Court  of  the 
416,  50  N.  W.  518.  Lord    High    Steward;    see    Rex   v. 

57.  Lewis  v.  S.,  1  Head,  329.  Delamere,  11  How.  St.  Tr.  509,  519. 

58.  S.  V.  Marston,  31  Me.  292;  See  further,  of  this  plea,  1  Chit. 
Kneeland  v.  S.,  62  Ga.  395  S.  v.  Crim.  Law,  437-439.  A  plea  to  the 
Dunn,  75  Kan.  799,  90  P.  231;  Baker  jurisdiction  is  a  plea  in  abatement, 
V.  S.,  80  Wis.  416,  419,  50  N.  W.  S.  v.  Woodard,  123  N.  C.  310,  31 
518;  Jones  v.  U.  S.,  103  C.  C.  A.  142,  S.  E.  219;  S.  v.  Burton,  123  N.  Car. 
179  Fed.  584;  Washington  v.  S.,  375,  50  S.  E.  214,  and  must  precede 
113  Ga.  698,  39  S.  E.  294;  Bohanan  plea  of  guilty.  S.  v.  Watson,  20  R. 
V.  S.,  15  Neb.  209,  18  N.  W.  129;  S.  L  354,  39  A.  193,  78  Am.  St.  271. 

V.  Goddard,  162  Mo.  198,  62  S.  W.  61.    Ante,  §  743;  Hodge  v.  S.,  29 

697;  Bean  v.  S.,  126  Ala.  1,  28  So.  Ma.  500, 10  So.  556.    It  puts  in  issue 

578.      Contra,    where    no    issue   of  every  element  of  the  crime.    P.  v. 

fact.     S.  V.  Goddard,  162  Mo.  198,  Hartsig,  249  111.  348,  351,  94  N.  E. 

62  S.  W.  697.  525;  P.  v.  Lung,  3  Cal.  Ap.  221,  84 

59.  Smith  v.  S.,  18  Tex.  Ap.  329;  P.  843;  Prettyman  v.  V.  S.,  103  C. 
Wright  V.   S.,   27  Tex.  Ap.   447^  11  C.  A.  384,  180  Fed.  30. 

S.  W.  458. 
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fess  all  or  deny  Jill."®^  Yet  we  have  a  dictum  that  "he 
might  plead  special  matter  as  to  part  and  not  guilty  or 
^ilty  as  to  the  residue."®-'  And  no  reason  appears  for 
forbidding  a  defendant  to  plead  severally  guilty  and  not 
guilty  to  distinct  counts,  or  even  separable  parts  of  a 
count;  though,  as  to  the  latter,  it  might  be  questionable 
whether  he  could  do  it  of  right.  And  plainly  the  prosecut- 
ing officer,  who  can  enter  a  nolle  prosequi  to  whatever  he 
chooses,®*  can  accept  a  plea  of  guilty  as  to  a  part  and  enter 
a  nolle  prosequi  as  to  the  rest. 

§  795.  1.  Guilty. — Undoubtedly  a  prisoner  of  compet- 
ent understanding,  duly  enlightened,  has  the  right  to  plead 
guilty  instead  of  denying  the  charge.  Yet  in  proportion  to 
the  gravity  of  the  consequences  the  court  should  exercise 
caution  in  receiving  this  plea.  Thus,  where  one  tendered 
it  in  a  capital  case,  the  judges  would  not  accept  it  till  they 
had  explained  to  him  its  serious  nature,  sent  him  back  to  his 
cell  for  reflection,  brought  him  again  into  court,  had  the  in- 
dictment read  to  him  a  second  time,  and  examined  witnesses 
as  to  his  sanity,  and  whether  or  not  promises  of  clemency 
had  been  made  to  him."^  These  steps  are  not  in  form  taken 
in  all  cases,  but  they  illustrate  an  ever-present  caution.*® 
And  in  some  of  the  States  there  are  varying  statutory  and 
•other  like  devices  to  protect  defendants  from  improvident 
pleas  of  guilty.®'^ 

62.  Rex  V.  Horme,  9  How.  St.  Mich.  160;  Saunders  v.  S.,  10  Tex. 
Tr.  571,  572.  See  Hines  v.  S.,  9  Ap.  336;  Wallace  v.  S.,  10  Tex.  Ap. 
Humph.  720.  407;  Harris  v.  S.,  17  Tex.  Ap.  559; 

63.  Bigelow,  C.  J.,  In  Nauer  v.  Paul  v.  S.,  17  Tex.  Ap.  583;  Turner 
Thomas,  13  Allen,  572,  580.  v.  S.,  17  Tex.  Ap.  587;   Sanders  v. 

64.  Post,    §§    1391-1393.  S.,  18  Tex.  Ap.  372;   Bayllss  v.  P., 

65.  C.  V.  Battis,  1  Mass.  95.  46   Mich;   221,   9   N.  W.   257;    P.  v. 

66.  S.  V.  Stephens,  71  Mo.  535;  Ferguson,  48  Mich.  41,  11  N.  W. 
•Gardner  v.  P.,  106  111.  76;  Scott  v.  777;  P.  v.  Lepper,  51  Mich.  196,  16 
S.,  29  Tex.  Ap.  217,  15  S.  w'.  81;  N.  W.  377;  Berliner  v.  S.,  6  Tex. 
O'Hara  v.  P.,  41  Mich.  623,  3  N.  W.  Ap.  181;  Henning  v.  P.,  40  Mich. 
161;  S.  V.  Valentlna,  71  N.  J.  L.  552,  733;  P.  v.  Richmond,  57  Mich.  399, 
?56,  60  A.  177.  24  N.  W.  124.  While  plea  of  guilty 

67.  P.  V.  Lennox,  67  Cal.  113,  7  should  he  voluntary.  Pope  v.  S., 
P.  260;  P.  V.  Brown,  54  Mioh.  15,  56  Fla.  81,  47  So.  487;  court  has 
19  N.  W.   571;    Edwards  v.  P.,  39  no  power  to  compel  accused  to  plea 
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2.  The  Effect  of  this  Plea — ^is  a  record  admission  of 
whatever  is  well  alleged  in  the  indictment.®®  If  the  latter 
is  insufficient,  it  confesses  nothing;  *'  but  if  good,  the  court 
proceeds  to  the  sentence,^"  unless  it  voluntarily,  or  in  the  dis- 
charge of  some  intervening  duty  iii  the  case,  delays.''^ 

3.  The  Form — of  this  plea  should  be  as  established  by 
usage.  Therefore  when,  as  tendered,  it  was  "I  admit  the 
killing,  but  was  insane  at  the  time  of  the  commission  there- 
of; therefore  not  guilty,"  the  court  reject  all  except  "not 
guilty.  "^2 

§796.  Form  of  Not  Guilty,  in  Writing. — The  written 
form  of  the  plea  of  not  guilty  may,  with  the  joinder  of  issue,. 
be— 

And  the  said  B.,  in  his  proper  person,  comes  into  court  here, 
and  having  heard  the  said  indictment  read,  says  that  he  is  not 
guilty  of  the  felony  [or  misdemeanor  or  crime]  therein  charged 
against  him,  and  hereof  he  puts  himself  upon  the  country. 

Joinder  of  issue. — And  hereupon  comes  C.  D.,  attorney,' etc.,  who 
prosecutes  for  the  said  Commonwealth  In  this  behalf,  and  does  the 
like." 

§  797.  1.  Concluding  Part. — "And  hereof  he  puts  him- 
self upon  the  country"  is  usual;''*  and  there  are  reasons- 
for  deeming  it  necessary,  in  the  written  plea.    It  was  form- 

,  not  guilty  if  he  pleads  guilty  after  70.     Post,  §  1291;  Pope  v.  S.,  56 

*  proper  advice  and  warning.     S.  v.  Fla.  81,  47  So.  487;   S.  v.  Branner,. 

Branner,  149  N.  C.  559,  563,  63  S.  149  N.   C.   559,  561,   63   S.   E.  169; 

B.   169..  Lowe  v.  S.,  Ill  Md.  1,  73  A.  767. 

68.  Crow  V.  S.,  6  Tex.  334;  P.  71.  Smith  v.  Hess,  91  Ind.  424; 
V.  Goldstein,  32  Cal.  432 ;  Ex  parte  McCauley  v.  TJ.  S.  Morris,  486.  For 
Hayden,  12  Cal.  Ap.  145,  106  P.  893;  example  to  hear  evidence  to  de- 
S.  V.  Webber,  76  N.  J.  L.  199,  68  A.  termine  measure  of  punishment. 
1100;  P.  V.  Hartsig,  249  111.  348,  351,  72.  S.  v.  Potts,  100  N.  C.  457,  6. 
94  N.  E.  525;  Patrick  v.  S.,  17  Wyo.  S.  E.  657.  A  plea  of  guilty  of  mur- 
260,  98  P.  588.  der  must  be  positive  andd  definite,. 

69.  Fletcher  v.  S.,  7  Eng.  169;  S.  as  to  the  degree.  S.  v.  Noah  (N. 
V.  Watson,  41  La.  Ann.  598,  7  So.  D.  1910),  124  N.  W.  1121. 

125;   S.  V.  Rosenblatt,  185  Mo.  114,  73.     Compare   with   the   same   in, 

83  S.  W.  975;   S.  v.  Kelley,  206  Mo.      Archb.  Crim.  PI.  &  Bv.   (19th  Ed.) 
.685,  105  S.  W.  606;  Patrick  v.  S.,  17      150. 

Wyo.  260,  262,  S8  P.  588.  74.     2  Stark.   Crim.  PI.   (2d  Ed.)- 

784. 
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erly  so  equally  in  the  oral;^^  but,  as  we  have  seen/*  it  is 
otherwise  in  the  modern  practice. 

2.  Oral  for  Written. — If  a  statute  directs  the  plea  to  be 
in  writing,  the  objection  that  it  is  oral  comes  too  late  when 
first  made  in  the  appellate  court.'''^ 

§  798.  Withdrawing  Guilty. — The  practice  of  withdraw- 
ing one  plea  to  make  way  for  another,  heretofore  ex- 
plained, ^^  is  specially  common  where  the  defendant  has 
improvidently  pleaded  guilty.  In  most  of  our  courts,  where 
leave  to  substitute  not  guilty  is  asked  in  a  reasonable  time, 
it  is  granted  pretty  nearly  as  of  course.^®    Yet  it  is  some- 


75.  This  is  well  illustrated  in  a 
passage  in  the  Trials  of  fhe  Regi- 
cides, 5  How.  St.  Tr.  947,  999,  1000. 
Thomas  Harrison  having,  after 
some  bandying  of  words,  pleaded 
not  guilty,  was  asked, — 

"Clerk.    How  will  you  be  tried? 

"Harrison.  I  will  be  tried  ac- 
cording to   the   laws   of   the   Lord. 

"Clerk.  Whether  by  God  and  the 
country? 

"L.  C.  Baron.  Now  I  must  tell 
you, — if  you  do  not  put  yourself 
upon  your  country,  you  have  said 
nothing. 

"Clerk.  How  will  you  be  tried? 

"Harrison.  It  is  to  put  myself 
upon  what  you  please  to  put  me 
upon. 

"Court.  If  you  understand  (you 
are  not  every  man,  ypu  are  versed 
in  proceedings  of  law),  you  know 
you  must  put  yourself  upon  the 
trial  of  God  and  your  country;  if 
you  do  not,  it  is  as  good  as  if  you 
had  said  nothing. 

"Harrison.  You  have  been  mis- 
informed of  me. 

"Court.  You  have  pleaded  Not 
Guilty;  that  which  remains  is  that 
you  must  be  tried  by  God  and  the 
country,  otherwise  we  must  record 
you  as  standing  mute. 


"Clerk.     How  will  you  be  tried? 

"Harrison.  I  will  be  tried  ac- 
cording to  the  ordinary  course. 

"Clerk.  Whether  by  God  and  the 
country?  you  must  speak  the 
words. 

"Harrison.    They  are  vain  words. 

"Court.  We  have  given  you  a 
great  deal  of  liberty  and  scope, 
which  is  not  usual.  It  is  the  course 
and  proceedings  of  law,  if  you  will 
be  tried,  you  must  put  yourself 
upon  God  and  the  country. 

"Clerk.    How  will  you  be  tried? 

"Harrison.  I  do  offer  myself  to 
be  tried  in  your  own  way,  by  God 
and  my  country. 

"Clerk.  God  send  you  a  good 
deliverance." 

76.  Ante,  §  733b;  S.  v.  Beatty, 
51  W.  Va.  232,  41  L.  E.  434. 

77.  S.  V.  Ballenger,  10  Iowa,  368. 

78.  Ante,  §  747. 

79.  S.  V.  Delahoussaye,  37  La. 
Ann.  551;  P.  v.  Richmond,  57  Mich. 
399,  24  N.  W.  124;  S.  v.  Stephens, 
71  Mo.  535;  Gormley  v.  S.„  37  Ohio 
St.  120;  Joiner  v.  S.,  94  Ark.  198, 
126  S.  W.  723;  Pope  v.  S.,  56  Fla. 
81,  47  So.  487;  Krolage  v.  P.,  224 
111.  456,  79  N.  B.  570;  S.  v.  Coston, 
113  La.  717,  37  So.  619;  S.  v.  Cimni, 
53   Wash.   268,   101   P.   891:    S.   v. 
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times  refused ;  ^^  and  being  a  matter  of  judicial  discretion, 
relief  will  not  ordinarily  be  granted  in  the  upper  court.*^ 
but  it  will  be  in  a  case  of  abuse  of  the  discretion.*^  Even 
where,  after  a  defendant  has  pleaded  guilty,  has  moved  in 
arrest  of  judgment,  and  his  motion  has  been  overruled,  the 
court,  if  justice  requires,  will  allow  a  substitution  of  not 
guilty  for  guilty;  ®^  but  it  is  too  late  after  sentence.** 

§  799.  1.  The  Effect  of  Not  Guilty— is  to  put  in  issue 
the  entire  question  of  guilt ;  *^  so  that  under  this  plea,  not 
only  must  the  prosecuting  power  prove  its  whole  case,  but 
the  defendant  may  rely  on  any  defence,  however  special, 
showing  an  original  absence  of  the  guilt  charged.®*    Thus, — 

2.  Examples. — ^Under  not  guilty,  it  is  permissible  to 
prove  in  defence  that  a  sale  of  liquor  was  by  license,*'^  that 


Branner,  149  N.  C.  559,  '563:  Pon- 
tier  V.  S..  107  Md.  385,  387,  68  A. 
1059. 

80.  U.  S.  T.  Bayaud,  21  Blatch. 
217;  Mastronada  v.  S.,  60  Miss.  86; 
P.  V.  Lennox,  67  Oal.  113,  7  P.  260; 
S.  V.  Boutte,  119  La.  134,  43  So.  983. 
As  when  made  after  deliberation, 
with  full  linowledge  of  law  and 
facts  with  no  serious  doubt  of  guilt 
and  no  mitigating  circumstances, 
and  with  expectation  of  escaping 
death  penalty.  P.  v.  Dabner,  153 
Cal.  398,  95  P.  880. 

81.  Conover  v.  S.  86  Ind.  99;  S. 
V.  Crane,  121  La.  1037,  46  So.  1009; 
S.  V.  Branner,  149  N.  C.  559,  65  S. 
E.  169;  Curran  v.  S.,  53  Or.  154,  99 
P.  420;  Morgan  v.  S.,  53  Or.  160,  99 
P.  422;  Waller  v.  U.  S.,  103  C.  C. 
A.  302,  179  Fed.  810.  Withdrawal 
refused  where  statute  of  limitation 
had  run  at  the  time  request  was 
made. 

82.  Myers  t.  S.,  115  Ind.  554,  18 
N.  E.  42;    S.  v.  Kring,  74  Mo.  612. 

83.  S.  V.  Cotton,  4  Fost.  N.  H. 
143.  Withdrawal  of  plea  of  guilty 
after  discharge  of  witnesses  and  of 


jury  for  the  term  not  allowed. 
Pope  V.  S.,  56  Ma.  81,  47  So.  487; 
S.  V.  Garrett,  78  Kan.  882,  98  P.  219. 

84.  Reg.  V.  Sell,  9  Car.  &  P.  346; 
S.  V.  Stevenson,  74  W.  Va.  392,  62 
S.  B.  688. 

85.  S.  V.  Whitney,  7  Or.  386; 
Fowler  v.  S.,  161  Ala.  1,  49  So.  788; 
P.  V.  Wong  Sang  Lung,  3  Cal.  Ap. 
221,  84  P.  843;  Phillips  v.  S.,  131 
Ga.  426,  62  S.  E.  239;  Frazier  v. 
Com.  (Ky.  1908),  114  S.  W.  268;  S. 
V.  Johnson,  85  S.  C.  265,  67  S.  E. 
453;  S.  V.  Beatty,  51  W.  Va.  232, 
237,  41  S.  E.  434. 

86.  1  Stark.  Crim.  PI.  (2d  Ed.) 
339;  Rex  v.  Pemberton,  1  W.  Bl. 
230;  Rex  v.  Banks,  1  Esp.  144;  Ben- 
nett V.  S.,  1  Swan,  Tenn.  411; 
Bggleston  V.  S.,  6  Blackf.  436;  Uter- 
burgh  V.  S.,  8  Blackf.  202;  Plain- 
field  V.  Batchelder,  44  Vt.  9;  P.  v. 
Benjamin,  2  Par.  Cr.  201,  212;  Madi- 
sonville,  etc.,  Co.  v.  Com.,  140  Ky. 
255,  130  S.  W.  1084. 

87.  Peters  v.  S.,  3  Greene,  Iowa, 
74.  See  S.  v.  Howard,  2  Brev.  165; 
Sharp  V.  S.,  17  Ga.  290. 
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a  libel  is  true,^*  that  the  accused  person  was  insane  when 
he  did  the  thing;  *"  and  for  these  and  other  like  defenses 
no  other  or  special  form  of  plea  is  permitted.®"  On  the 
other  hand, — 

3.  Matter  in  Bar, — occurring  after  the  offense  was  com- 
mitted,— as,  a  conviction  or  acquittal  on  another  indict- 
ment,®^ or  a  pardon, ®2 — must  be  pleaded  specially.    But — 

4.  Irregularties  in  the  Proceeding, — at  its  earlier  stages, 
cannot  thus  be  shown.®^ 

5.  The  Statute  of  Limitations — ^may  be  pleaded  special- 
ly, and  sometimes  it  is.®*  Tet  this  defence  is  permissible 
under  the  general  issue.®^ 

§  800.  Where  Joint  Defendants — are  arraigned  together, 
though  it  is  the  usage  to  take  the  separate  plea  of  each,®® 
if  all  plead  one  plea,  it  is  in  law  several.®'' 

§  801.  1.  The  Plea  of  Not  Guilty — we  have  seen  to  be 
a  prerequisite  to  a  trial  on  the  merits.®^    Thereupon, — 

2.  A  Joinder  in  Issue, — ^by  the  prosecuting  officer,  ought 
to  follow;  and  some  courts  hold  its  omission  fatal,®®  but  by 

88.  C.  V.  Morris,  1  Va.  Cas.  176.  Hatton  v.  S.,  92   Miss.   651,   46   So. 

89.  Vol.  Ill,  §  664;  P.  v.  Carlin,  708;  Thompson  v.  S.,  54  Itfiss.  740. 
194  N.  Y.  4'48,  87  N.  B.  805.  96.    Ante,  §  729   (2). 

90.  Him  V.   S..   1   Ohio   St.   15;  97.     S.  v.  Smith,  2  Ire.  402;  Bur- 
S.  V.  Evans,  33  W.  Va.  417,  10  S.  E.  ton  v.  S.,  115  Ala.  1,  22  So.  585. 
792.  98.     Ante,    §    733;    Sartorious    v. 

91.  Post,  §  806;  P.  v.  Benjamin,  S.,  24  Miss.  602;  Palmer  v.  U.  S.,  1 
2  Par  Cr.  201;  Thomas  v.  C,  22  Wash.  Ter.  5;  Cole  v.  S.,  11  Tex. 
Grat.  912;  Rickles  v.  S.,  68  Ala.  538;  ^p.  67;  George  v.  S.,  11  Tex.  Ap. 
Lindley  v.  S.  (Tex.  Cr.  Ap.  1909),  95;  Satterwhite  v.  S.,  3  Tex.  Ap. 
123  S    W.  141.  ^^^'    MIorris  v.  S.,  4  Tex.  Ap.  589. 

oo     ■tj„c+     SR  sqs    HA7  ^^^  ^®®  Gormley  v.  S.,  37  Ohio  St. 

92.  Post,    §§  838.  847.  ^^^_  p   ^  ^^^^^^  ^^  ^^^  3^^^  ^^  p 

93.  Ante,  §  791;  Teal  v.  S.,  22  372;  s.  v.  Hayes,  67  Iowa,  27,  24 
Ga.  75,  68  Am.  D.  482.  And  see  ^_  ^_  g^g.  waggoner  v.  S.,  30 
Ferris  v.  P.,  48  Barh.  17.  ^^^^  gt   575 

94.  Thompson  v.  S.,  54  Miss.  99.  post,  §  1354;  S.  v.  Roberts, 
740;  P.  V.  Roe,  5  Par.  Cr.  231;  V.  t.  V.  P.  Charl.  26.  Not  withdrawn 
S.  T.  Kissel,  173  F.  823.  ty    motion    to    quash    so  that  re- 

95.  Thompson  v.  S.,  supra;  Rex  arraignment  is  necessary.  S.  v. 
V.  Sidney,  9  How.  St.  Tr.  817,  820,  Zimmerman,  139  Mo.  Ap.  304,  123 
821;    U.  S.  V.  Brown,  2  Low.  267;  S.  W.  67,  115  S.  W.  965. 
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the  better  opinion  it  is  not.^  TKe  defect  was  long  ago  ad- 
judged amendable  at  any  time  as  of  course.^ 

3.  Withdrawing. — ^By  leave  of  court,^  tbis  plea  of  not 
guilty  may  be  withdrawn;  substituting  that  of  guilty,  or 
some  other  proceeding.*  Yet  where,  in  England,  the  in- 
dictment has  been  removed  and  sent  down  to  trial  as  a 
Queen's  Bench  record,  such  is  not  deemed  to  be  the  correct 
practice,  which  "is  to  take  a  verdict  of  guilty  by  con- 
■sent. "  ^ 

V.      The  Plea  of  Nolo  Contendere. 

§  802.  1.  Defined. — This  plea  is  the  defendant's  declar- 
ation in  court  that  he  will  not  contend  with  the  prosecuting 
power.* 

2.  When,  and  Effect.— It  is  pleadable  only  by  leave  of 
court,  and  in  light  misdemeanors.  The  difference  between 
it  and  guilty  appears  simply  to  be,  that  while  the  latter  is 
■confession  binding  the  defendant  in  other  proceedings, 
the  former   has   no   effect   beyond   the   particular  case.''^ 

1.  Post,  §  1354;  C.  V.  McCauley,  wholly  in  the  judicial  discretion. 
105  Mass.  69;.  S.  v.  Smith,  Peck,  Epps  v.  S.,  102  Ind;  539,  1  N.  B. 
165.  See  Henry  v.  S.,  33  Ala.  389;  491;  P.  v.  Doyle,  11  A.  D.  447,  42 
S.  V.  Beatty,  51  W.  Va.  232,  237,  41  N.  Y.  S.  319,  11  N.  Y.  Cr.  322; 
S.  E.  434;  S.  v.  Grove,  61  W.  Va.  Com.  v.  Tucker,  189  Mass.  457,  7  L. 
697,  57  S.  E.  296;  S.  v.  Aler,  39  W.  R.  A.  (N.  S.)  1056,  76  N.  E.  127; 
Va.  549.  S.  V.  Arbes,  70  Minn.  462,  73  N.  W. 

2.  Harris's   Case,   Cro.  Jac.   502.  403;  Reed  v.  Com.,  98  Va.  817,  36 

3.  Ante,    §§    747,    798;    Com.    v.  S.  E.  399. 

Tucker,  189  Mass.  457,  76  N.  E.  127.  5.     Rex  v.  Barrett,  2  Lewin,  264. 

4.  Rex  V.  Knightly,  Holt,  398;  6.  C.  v.  Tilton,  8  Met.  232;  C.  v. 
S.  V.  Abrahams,  6  Iowa,  117,  71  Am.      Horton,  9  Pick.  206. 

D.  399;  Davis  V.  S.,  20  Qa.  674;  Pon-  7.  lb.;  S.  v.  Hudson  Quarter 
tier  V.  S.,  107  Md.  384,  68  A.  1059;  Sessions,  17  Vroom,  112,  2  Hawk. 
P.  V.  Strauch.  247  111.  220,  93  N.  E.  P.  C,  c.'31,  §  3.  And  see  1  Chit. 
126;  S.  V.  Gregg,  123  La.  610,  49  Crim.  Law,  431.  Hawkins,  at  this 
So.  211;  S.  V.  Brisco  (Mo.  1911),  place,  says:  "An  implied  confes- 
135  S.  W.  58;  S.  v.  Khoury,  149  N.  sion  is  where  a  defendant,  in  a  case 
C.  454,  62  S.  E.  638;  U.  S.  v.  Lon-  not  capital,  doth  not  directly  own 
don,  176  F.  976 ;  Oakley  v.  S.,  135  himself  guilty,  but  in  a  manner  ad- 
Ala.  15,  33  So.  23;  Knight  v.  S.,  44  mits  it  by  yielding  to  the  king's 
Fla.  94,  32  So.  110.    The  matter  is  mercy,  and  desiring  to  submit  to  a 
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It  simply  justifies  the  court  in  imposing  its  sentence.® 

§803.  Under  the  Statutory  Provision — that  "no  admis- 
sion of  the  defendant,  made  in  court,  shall  be  received  on -the 
trial  without  the  consent  of  the  prosecutor,  except  a  plea 
of  guilty,"  such  consent,  it  was  held,  must  appear  of  re- 
cord where  nolo  contendere  is  pleaded.^ 

§  804.  Guilty  distinguished. — In  an  assault  and  battery 
case  before  a  justice  of  the  peace,  the  defendant  was  asked, 
"Am  I  to  understand  you  as  pleading  guilty?"  He  an- 
swered, "Yes,  I  did  it:  there's  no  use  denying  it.  How 
much  is  to  pay?  What  is  the  bill?"  And  this  was  held  to 
be  a  plea  of  guilty,  not  nolo  contendere.^" 


small  fine;  in  which  case,  if  the 
court  think  fit  to  accept  of  such 
submission,  and  make  an  entry  that 
the  defendant  poeuit  se  in  gratiam 
regis,  without  putting  him  to  a  di- 
rect confession,  or  plea  (which  in 
such  cases  seems  to  be  left  to  dis- 
cretion), the  defendant  shall  not  be 
estopped  to  plead  not  guilty  to  an 
action  for  the  sapie  fact,  as  he  shall 
be  where  the  entry  is  quod  cognovit 
indictamentum."  S.  v.  Herlihy,  102 
Me.  310,  66  A.  643;  Com.  v.  Fergu- 
son, 44  Pa.  Sup.  Ct.  626. 

8.  C.  V.  Holstine,  132  Pa.  357,  19 
A.  273.  And  precludes  accused 
from  subsequently  attacking  pro- 
ceedings  for   matter    apparent    of 


record.     S.  v.  Alderman.  (N.  J.  L.), 
79  A.  283. 

9.  C.  V.  Adams,  6  Gray,  359. 
Plea  cannot  be  withdrawn  without 
leave.  S.  v.  Siddall,  103  Me.  144, 
68  A.  634.  "A  plea  of  nolo  con- 
tendere, when  accepted  by  the 
court,  Is,  in  its  effect  upon  the  case, 
equivalent  to  a  plea  of  guilty.  If 
the  plea  is  accepted  it  Is  not  neees- 
siary  or  proper  that  the  court 
should  adjudge  the  party  to  be 
guilty  for  that  follows  as  a  legal 
influence  from  the  Implied  confes- 
sion. Com.  V.  IngersoU,  145  Mass. 
381;  S.  V.  Herlihy,  102  Me.  310,  66 
A.  643. 

10.  Birchard  v.  Booth,  4  Wis.  67. 
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;  CHAPTEE  LVII. 

[■  THE  PRACTICE  AND  PLEAS  IN  FORMER  JEOPARDY. 

§§  805-807.    Introduction. 

808-817.    Pleas  of  Autrefois  Convict  and  Autrefois  Acquit. 
818-831.    Methods  where  these  Pleas  not  available. 

For  the  law — of  the  defense  of  a  former  jeopardy,  see  New  Crim.  Law,  I, 
chapter  beginning  at  §  978. 

For  the  forms— see  Dir.  &  F.,  §§  1042-1044-1059. 

§805.  The  Doctrine — of  this  chapter  is,  that  one  enti- 
tled to  this  defence  must  make  it  through  the  ancient  plea 
of  autrefois  convict  or  autrefois  acquit,  unless  a  statute  has 
provided  otherwise;  and  where  neither  the  ancient  plea  nor 
a  direct  statutory  provision  is  available,  the  right  to  the 
defence  carries  with  it  the  right  to  modify  such  plea,  or  to 
resort- to  any  other  step  in  reason  appropriate,  as  the  cir- 
cumstances indicate. 

§  806.  1.  Under  Not  Guilty, — as  already  seen,  this  de- 
fence is  not  at  common  law  permissible;  the  pleading  must 
be  special.^^  The  ordinary  and  familiar  common  law  pleas 
are, — 

11.     Ante,    §    799    (1,     2) ;     post,  323,  17  Am.  R.  436.    Texas,  Tribble 

§   813;    Pitner  v.   S.,   44   Tex.   578;  T.  S.,  2  Tex.  Ap.  424;  Pizano  v.  S., 

Brill  V.   S.,  1  Tex.  Ap.   152;    C.   v.  20  Tex.  Ap.  139. 

Merrill,  8  Allen,  545,  547;  P.  v.  Lee  Motion, — this   defense  cannot  be 

Yune  Chong,  94  Oal.  379,  22  P.  776.  made,  by  Zachary  v.  S.,  7    Bax.  1; 

See  S.  V.  Conlin,  27  Vt.  318;   TJ.  S.  S.  v.  Washington,  28  La.  Ann.  129; 

V.   Brown,   2   Low.   267,   268.     In  a  Moring  v.   S.,   129   Ala.   66,   29    So. 

few   of   the   States,   statutes   have  664;  P.  v.  Bennett,  114  Cal.  56,  45 

directly  or  by   construction  made  P.  1013;   Guenther  v.  P.,  22   Colo, 

available,    the    general    issue,    yet  121,  43  P.  ■OOg;  S.  v.  Ackerman,  64 

ordinarily  the  defendant  may  plead  N.  J.  L.  99,  45  A.  27;  P.  v.  v.  Cuatt, 

this   matter   specially    if    he    will.  126  N.  Y.  S.  1114;  Burton  v.  S.,  115 

Clem  V.  S.,  42  Ind.  420,  13  Am.  R.  Ala.  1,  22  So.  585;   Carter  v.  Com., 

369;    Bryant  v.    S.,    72    Ind.    400;  2  Ky.  Law  311;  Hall  v.  S.,  103  Ga. 

Hankins  v.  P.,  106  111.  628.     As  to  403,  29  S.  E.  915. 
California,  see  P.  v.  Cage,  48  Cal. 

(626) 
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2.  Autrefois  Convict, — appropriate  where  there  has 
been  a  conviction  on  former  proceedings,  and — 

3.  Autrefois  Acquit, — ^where  there  has  been  an  acquit- 
tal. 

4.  Autrefois  Attaint, — we  have  seen,  is  obsolete.^^ 

§  807.  1.  Neither, — ^Where  there  has  been  a  jeopardy 
with  neither  conviction  nor  acquittal,  yet  barring  further 
proceedings,^^  the  common  law  methods  of  defense  are  in- 
distinct if  not  doubtful. 

2.  How  Chapter  divided. — ^We  shall  consider,  1.  The 
Pleas  of  Autrefois  Convict  and  Autrefois  Acquit;  II.  The 
Methods  where  these  Pleas  are  not  available. 

I.    The  Pleas  of  Autrefois  Convict  and  Autrefois  Acquit. 

§  808.  1.  Defined. — These  are  pleas  in  bar:  the  for- 
mer, that  the  defendant  has  been  before  convicted  of  the 
same  offense;  the  latter,  that  he  has  been  acquitted. 

2.  Certainty. — We  have  seen  that  these  pleas  are  fa- 
vored, admitting  a  lower  certainty  than  the  indictment, 
and  still  lower  than  a  dilatory  plea.^* 

3.  Alike  in  Form — are  they,  except  that  the  one  has 
"convicted"  where  the  other  has  "acquitted."" 

§  809.  The  Facts, — which  the  plea  is  to  set  out,  are  fully 
stated  in  "New  Criminal  Law;"^®  only  it  is  not  there 
distinguished  whether  the  procedure  in  a  particular  case 
is  to  be  that  of  the  present  sub-title  or  of  the  next.  There 
must  have  been  a  "jeopardy,"  which  in  that  chapter  is 
defined  and  illustrated,  for  what  is  known  as  "the  same 
offense,"  also  explained.  What  we  are  in  this  chapter 
seeking  is  a  manner  of  pleading  and  evidence,  whereby 

12.  New  Grim.  Law,  I,  §  1070.  14.    Ante,      §§      323      (4),      324, 

13.  New   Grim.   Law,   I,    §    1016,      745  (3). 

and  accompanying   sections;    Mor-         15.    Dir  &  F.  §  1042. 

gan  V.  S.,  13  Ind.  215.    Federal  con-  16.     New   Grim.   Law,   I,    §§    978- 

stitutional  provision  does  not  apply      1070a. 

to  state  court.    Brantley  v.  S.,  132 

Ga.  573,  64  S.  E.  676. 
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to  present  the  defense  there  particularly  set  down,  conform- 
ably, to  rule  and  precedent. 

§810.  1.  The  Form  of  the  Plea — at  common  law  is 
given  in  "Directions  and  Forms."  "  In  England,  in  1851, 
a  briefer  form  was  provided  by  14  &  15  Vict.  c.  100,  §  28 ; 
and  with  us,  there  are  in  a  few  of  the  States  statutes  per- 
mitting departures  therein  from  the  course  of  the  com- 
mon law.^® 

2.  The  Substantial  Allegations — are  that  herebefore,  at 
a  court  which  in  mentioned,  an  indictment  whose  terms 
are  fully  recited  was  found  against  the  defendant  under 
a  name  stated,  which  .may  be  that  in  the  present  indict- 
ment or  not  according  to  the  fact;  that  he  pleaded  thereto, 
and  was  •  convicted  or  acquited  as  the  fact  was;  and  the 
sentence  thereon  is  set  out.  The  plea  then  avers  that  the 
defendant  in  the  former  indictment  was  the  same  person 
as  in  the  present  one,  and  the  two  offenses  are  the  same.^® 

3.  The  Answer — to  this  plea  may  be  by  replication  ^^^ 
or  demurrer,^"  as  its  particular  form  and  the  facts  of  the 
case  indicate.^  ^ 

17.  Dir.  &  p.  §  1043.  831;  Com.  v.  Rose,  107  Ky.  566,  54 

18.  And  see  ante,  §  806  (1),   S.  W.  863. 

note.  20.  Dlr.  &   F.,  §  1053;  Rex  v. 

19.  I  do  not  retain  in  this  edi-  Vandercomb,  supra;  S.  v.  Horne- 
tion  some  observations  on  Rex  v.  man,  16  Kan.  452;  S.  v.  Nelson,  7 
Vandercomb,  2  Leach,  708,  712,  Ala.  610;  Fulkner  v.  S.,  3  Heisk.  33; 
note;  because,  though  those  ob-  S.  v.  Paterno,  43  La.  Ann.  514,  9  So. 
servations  are  correct,  the  question  442;  Walker  v.  S.,  165  Ala.  96,  51 
is  too  well  settled  to  render  them  So.  357;  Arnold  v.  S.,  38  Neb.  752, 
longer  necessary.     P.  v.  Disperati,  57  N.  W.  378;   Hensley  v.  S.,  107 

11  Cal.  Ap.  469,  105  P.  617;  Shirley  Ind.  587,  8  N.  B.  692;  S.  v.  Evans, 
V.  Com.,  143  Ky.  183,  136  S.  W.  227.  33  W.  Va.  417,  10  S.  E.  792;  S.  v. 
See,  generally  as  to  necessary  alle-  Laughlin,  180  Mo.  342,  79  S.  W. 
gatlons.  Com.  v.  Rose,  107  Ky.  566,  401;  King  v.  S.  (Miss.  1911),  54  So. 
21  Ky.  L.  1281,  54  S.  W.  863;  S.  v.  657;  S.  v.  Dewess,  76  S.  C.  72,  66 
Ackerman,  64  N.  J.  L.  99,  102,  45  A.  S.  E.  674.  Must  specify  objection. 
27.  The  language  of  these  pleas  Is  Turk  v.  S.,  140  Ala.  110,  37  So.  234'. 
Hberally  construed.  S.  v.  Cross,  44  If  the  demurrer  is  overruled  the 
W.  Va.  315,  317,  29  S.  B.  827.  accused  must  be  discharged.    S.  v. 

20a.  Dir.  &  F.,  §  1059;  C.  v.  Roby,      Ackerman,  64  N.  J.  L.  99,  46  A.  27. 

12  Pick.  4S6;  S.  v.  Conlin,  27  Vt.  21.  C.  v.  Bosworth,  113  Miss. 
318.     Otherwise  by  statute.     S.  v.      200.    See  post,  §.  817. 

Jamison,  104  Iowa,  343,  73  N.  W. 
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§  811.  Adding  not  Guilty. — We  have  already  considered 
tile  question  of  double  pleading,  with,  that  of  adding  not 
guilty  to  the  plea  in  bar,  and  with  pleading  over.^^  So 
that  the  true  rules  already  appear.  The  authorities  as  to 
whether  or  not  we  shall  add  not  guilty  to  th^  plea  of  for- 
mer jeopardy  are  in  inextricable  confusion.  Some  of  the 
old  English  ones  seem  even,  in  felony,  to  require  it.^^  But 
none  of  the  modem  go  so  far;  and  by  all,  "if,"  in  the 
language  of  Archbold,  "the  defendant  pleads  autrefois 
acquit  without  pleading  over  to  the  felony;  after  his  spe- 
cial plea  is  found  against  him  he  may  still  plead  over  to 
the  felony."  ^*  In  misdemeanor,  the  modern  English  prac- 
tice does  not  permit  this  form  of  double  pleading.^^  With 
us,  various  cases  authorize  it  ^®  even  in  misdemeanor.^''  On 
•the  other  hand,  it  has  been  utterly  repudiated.^*  But  the 
right  to  answer  over,  where  the  special  plea  has  been 
pleaded  alone  and  overruled,  is,  it  is  believed,  not  ques- 
tioned by  our  courts ;  ^^  hence  the  safe  practice,  in  a  State 
where  there  is  any  doubt  on  the  domestic  authorities,  is 
to  plead  singly. 

22.  Ante,  §  748-756.  Brlggs,  1  Dak.  302,  46  N.  W.  451; 

23.  Rex  V.  Vandercoml),  2  Leach, ,  Ex  parte  Nesson,  25  S.  D.  330,  126 
708,  712,  seems  to  liold    it    neces-      N.  "W.  594. 

sary;    and  the  English  books  con-  27.    For  example,  Dominick  v.  S., 

tain  other  intimations  of  the  like  40  Ala.   680,  91  Am.  D.   496.     See 

sort.  further  on  this  question,  C.  v.  Mer- 

24.  Archb.  Crim.  PI.  &  Ev.  (13th  rill,  8  Allen,  545;  C.  v.  Goddard,  13 
Lond.  Ed.)  121,  referring  to  2  Mass.  455;  Hughes  v.  P.,  8  Colo. 
Hawk.  P.  C,  c.  23,  §  128;  Rex  v.  536,  9  P.  50;  Triplett  v.  C,  84  Ky. 
Sheen,  2  Oar.  &  P.  634;  Rex  v.  193,  1  S.  W.  84.  As  to  the  effect  of 
Welch,  MS.  1828,  Car.  Crim.  Law,  the  Iowa  code  upon  it,  see  S.  v. 
(3d  Ed.)   56.  Green,  16  Iowa,  239,  242.  As  to  Ten- 

25.  Reg.  V.  Charlesworth,  1  B.  nessee,  Crippen  v.  S.,  3  Heisk.  25. 
&  S.  460,  9  Cox  C.  C.  40.  ^1"^  see  cases  cited  to  the  next  see- 


26.     Pritohford  v.  S.,  2  Tex.  Ap. 


tion. 


69;    S.   V.   Johnson,    11   Nev.    273;  28.    C.  v.  Bakeman,  105  Mass.  53, 

Clem  V.  S.,  42  Ind.  420,  13  Am.  R.  58;  Nauer  v.  Thomas,  13  Allen,  572. 

369;  Faulk  v.  S.,  52  Ala.  415;  P.  v.  29.     Bird     v.     S.,     53     Ga.     602. 

Helbing,  59  Cal.  567;   P.  v.  Futjua,  Contra,  as  the  result  of  a  statute. 

61  Cal.  377;  Moody  v.  S.,  60  Ala.  78;  P.  v.  Briggs,  1  Dak.  302,  46  N.  W, 

S.  V.  Swepson,  81  N.  C.  571;   P.  v.  451. 
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§  812.  How  submit  to  Jury. — Though  the  two  pleas  are 
pleaded  together,  the  better  practice  is  to  try  them  sepa- 
rately, beginning  with  that  of  former  jeopardy.*"  Yet 
some  permit  the  two  pleas  to  be  submitted  together  to 
the  jury,  with  the  direction  to  pass  on  the  former  first, 
and  disregard  the  latter  if  they  find  on  the  former  for  the 
defendant.^''  But  even  then,  a  verdict  of  guilty  with  no 
response  to  the  special  plea  will  be  erroneous.^^ 

§  813.  The  Only  Method,— for  taking  advantage  of  the 
former  conviction  or  acquittal,  we  have  seen,^^  is  this  plea. 
Thus,  there  cannot  be  an  arrest  of  judgment.** 

§814.  1.  What  allege. — To  enlarge  a  little  our  defin- 
ings  of  the  contents  of  the  plea,*^  it  must,  and  it  need 
only,  charge  those  facts  which  prima  facie,  constitute  in 
law  a  bar.*^  Hence  it  must  set  out  the  record  of  the  for- 
mer proceeding,  with  the  indictment  and  whatever  of  cap- 
tion is  a  legal  necessity ,*'^  and  aver  the  identity  of  the  de- 
fendant and  offense  in  the  former  and  present  cases.** 
Thus,— 


30.  Ante,  §  752;  C.  v.  Demuth, 
12  S.  &  R.  389;  Lee  v.  S.,  26  Ark. 
260,  7  Am.  R.  611;  Faulk  v.  S.,  52 
Ala.  415;  Rex  v.  Roche,  1  Leacb, 
134;  C.  V.  Merrill,  8  Allen,  545; 
Dominick  v.  S.,  40  Ala.  680,  91  Am. 
D.  496;  Foster  v.  S.,  39  Ala.  229; 
Clem  V.  S.,  42  Ind.  420,  13  Am.  R. 
369;  S.  V.  Pollard,  83  N.  C.  597;  S. 
V.  Respass,  85  N.  C.  534;  Wadley  v. 
S.,  96  Miss.  77,  50  So.  494. 

31.  Pritchford  v.  S.,  2  Tex.  Ap. 
69;  Davis  v.  S.,  42  Tex.  494;  P.  v. 
Kinsey,  51  Cal.  278.  See  Crippen 
V.  S.,  3  Heisk.  25;  Fulkner  v.  S.,  3 
Helsk.   33. 

32.  Davis  v.  S.  and  P.  v.  Kinsiey, 
supra;  Solliday  v.  C,  28  Pa.  13,  14; 
Nonemaker  v.  S.,  34  Ala.  211;  P.  v. 
Helbing,  59  Cal.  567 ;  P.  v.  Fuqua, 
61  Oal.  377;  Moody  v.  S.,  60  Ala.  78. 
See  C.  V.  Demuth,  12  S.  &  R.  389; 
Brown  v.  S.,  7  Tex.  Ap.  619. 


33.  Ante,   §  806    (1). 

34.  S.  V.  Barnes,  32  Me.  530. 

35.  Ante,  §  810   (2). 

36.  S.  V.  Clenney,  1  Head,  270. 

37.  Ante,  §§  657,  658,  663,  664, 
and  other  places. 

38.  Rex  V.  Wildey,  1  M.  &  S. 
183;  Rex  v.  Vandercomb,  2  Leach, 
708;  s.  c,  nom.  Rex  v.  Vandercom, 
2  East,  P.  C.  519;  S.  v.  Atkinson,  9 
Humph.  677;  McQuoid  v.  P.,  3  Gil- 
man,  76;  Henry  v.  S.,  33  Ala.  389; 
Rex  V.  Taylor,  5  D.  &  R.  422,  3  B. 
&  C.  502;  Poster  v.  S.,  39'  Ala.  229, 
234;  Qultzow  v.  S.,  1  Tex.  Ap.  47, 
28  Am.  R.  396;  Brill  v.  S.,  1  Tex. 
Ap.  152.  And  see  Wortham  v.  C, 
5  Rand.  669;  Jones  v.  S.,  61  Ark. 
88,  32  S.  W.  81;  Daniels  v.  S.,  78 
Ga.  98;  Davis  v.  S.,  51  Neb.  301, 
70  N.  "W.  984;  S.  v.  Watson,  20  R. 
I.  354,  39  A.  193;  S.  v.  Locklin,  59 
Vt.  654,  10  A.  644. 
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2.  Identity  of  Person. — Since  there  may  be  two  or  more 
persons  of  one  name,  or  one  may  be  charged  by  different 
names  in  two  indictments,  it  does  not  suffice  that  simply 
the  former  record  and  the  present  allegations  are  alike 
in  the  name  of  the  defendant;  the  identity  must  be  in  due 
form  averred.^^  It  is  no  obstacle  to  the  bar  that  in  the 
one  case  he  is  indicted  jointly  with  others,  and  in  the  other 
alone.*" 

3.  The  Identity  of  the  Offenses — must,  for  the  like  rea- 
son, be  averred,*^  even  though  the  two  indictments  are 
identical  in  terms.*^  Especially,  therefore,  this  is  neces- 
sary where,  as  in  a  large  class  of  cases,  the  offenses  are 
apparently  different  yet  legally  the  same;*-^  for  example, 
where  one  by  a  single  act  utters  several  forged  instru- 
ments, and  after  a  conviction  or  acquittal  as  to  one  is  in- 
dicted as  to  another;**  or  where  he  steals  various  articles 
together,  and  the  State  after  trying  him  for  one  pursues 
him  for  another.*^    Moreover, — 

4.  The  Jurisdiction — of  the  court  of  the  former  trial 
must  in  some  way  appear.  Doubtless  the  record  will  ordi- 
narily show  it,  but  there  may  be  circumstances  requiring 


39.  Baysinger  v.  S.,  77  Ala.  60;  42.  Page  v.  C,  27  Grat.  954.  And 
Faulk  V.  S.,  52  Ala.  415 ;  Williams  v.  see  C.  v.  Sutherland,  109  Mass.  342. 
S.,  13  Tex.  Ap.  285.  Including  the  indictment.     Horner 

40.  Rex  V.  Dann,  1  Moody,  424.  v.  S.,  28  Ohio  Cir.  Ct.  568. 

41.  S.  V.  Wister,  62  Mo.  592;  43.  Clem  v.  S.,  42  Ind.  420,  13 
King  V.  S.,  43  Tex.  351;  Burk  v.  S.,  Am.  R.  369;  U.  S.  v.  Harmlson,  3 
81  Ind.  128;    S.  v.   Stewart,  11  Or.  Saw.  556. 

52,   4   P.   128;    Huckabee  v.   S.,   168  44.     S.  v.  Egglesht,  41  Iowa,  574, 

Ala.  27,  53  So.  251;  Morris  v.  Ter.,  1  20  Am.  R.  612. 

Okla.  Cr.  Ap.  617,  99  P.  760;   S.  v.  45.     Quitzow  v.  S.,  1  Tex.  Ap.  47, 

Walton,  53  Or.  557,  99  P.  431;  Com.  28  Am.  R.  396;  Wilson  v.  S.,  45  Tex. 

V.  Clinton,  38  Pa.  Sup.  Ct.  573;  Cle-  76,  23  Am.  R.  602;  Poster  v.  S.,  39 

ent  V.  S.  (Tex.  Cr.  Ap.  1905),  86  S.  Ala.  229. 

W.   1016;    Ex  parte  Roach,   106   F.  46.     S.   v.    Spencer,     10    Humph. 

344';    Smith  v.  S.,   55  Tex.   Cr.  Ap.  431,  433;   S.  v.  Hodgkins,  42  N.  H. 

320,  116  S.  W.  594;  S.  v.  Watson,  20  474;   S.  v.  Salge,  2  Nev.  321;   Quit- 

R.  I.  354,  39  A.  193;  S.  v.  Cross,  44  zow  v.  S.,  1  Tex.  Ap.  47;  Brill  v.  S., 

W.  Va.  315,  317,  29  S.  B.  827;   S.  v.  1  Tex.  Ap.  152;  Daniels  v.  S.,  78  Ga. 

Price,  127  Iowa  301,  103  N.  W.  195.  98,  6  Am.  St.  238;  Barber  v.  S.,  151 


(3.32  New  Ceiminal  Pkocedtjke.  §  815 

5.  Due  Particularity, — such  as  of  time,  place,  and  man- 
ner, in  the  laying  of  the  former  jeopardy,  must  be  ob- 
served,*^ 

§  815.  The  Record — of  the  former  proceedings  must  be 
set  out.*^  And  whatever  be  the  true  course  in  a  case  within 
our  next  sub-title,  it  is  commonly  understood  that  nothing 
short  of  a  showing  by  record  of  a  prior  conviction  or  ac- 
quittal will  sustain  the  plea  here  considered.*^  But  a  sen- 
tence, supplementing  the  plea  or  finding  of  guilty,  is  not 
essential  to  a  "conviction;"^"  and  still  it  is  laid  down 
by  Hale  to  be  an  indispensable  element  in  the  present 
defense,  though  he  adds  that  "the  acquittal  regularly  is 
a  warrant  for  entry  of  the  judgment  at  any  time  after."  ^^ 
On  which  view,  if  a  lower  court  refuses  judgment  on  the 
verdict,  the  prisoner  must  by  mandamus  "^  compel  it,  be- 
fore he  can  support  by  the  verdict  his  plea  of  autrefois  ac- 
quit. In  reason,  since  the  entry  of  judgment  is  mere  form, 
and  this  is  a  favored  plea,^*  such  judgment  should  not  be 
Required.  And  in  authority,  it  is  settled  both  in  England 
and  with  us  that  the  formal  sentence  is  not  indispensable 
to  the  plea  of  either  former  conviction  or  acquittal;  '* 

Ala.  56,  43  So.  808;   S.  v.  Jamison,  R.  715.    And  see  Hensley  v.  S.,.107 

104  Iowa  348,  73  N.  W.  831;   S.  v.  Ind.  587,  8  N.  B.  692;  Thomas  v.  S., 

Cross,  44  W.  Va.  315,  317,  29  S.  E.  7  Ga.  Ap.  637,  67  S.  B.  894;  Ballowe 

827.  V.  Com.,  19  Ky.  L.  1867,  44  S.  W. 

47.  Gannon  v.  P.,  127  111.  507,  11  646;  Wheelock  v.  S.  (Tex.  Cr.  Ap.), 
Am.  St.  147;  S.  V.  Dorr,  82  Me.  341;  38  S.  W.  182. 

Daniels  v.   S.,   supra;    Strothbar  v.  50.     New  Crim.  Law,  §§  903   (2), 

S.,  55  Fla.  167,  47  So.  4;  Benson  v.  ggs,  stat.  Crimes,  §  348. 
S.,  53  Tex.  Cr.  254,  109  S.  W.  166.  ^^     ^  ^^^^  p   ^    243. 

Former  jeopardy     is     waived     by  ^^.^^,  ^    ^. 

failure  to  plead  it  before  entering'  J^' /Z""  .^''^'^'Tl  '""'^T'' -l 

on  a  trial.     S.  v.  White,  71   Kan.  ^ev.  &  M.  110.    "It  strikes  us,"  said 

356,  80  Pac.  589.  ^^^"""^f-  ^-  ^■'  "^  ^^''Jf\  "*^^* 

48.  Ante,  §  814;  Crocker  v.  S.,  ^^^  P''*^'"^^'^  ^^^  ^  "^^^  *°  ^^^^^  ^ 
47  Ga.  568;  Smith  v.  S..  52  Ala.  407;  ''^""^^  °*  ^^^^  ^^^^'^  *°°1^  Pl^<=^' 
Zinn  V.  S.   (Tex.  1909),  117  S.  W.  regularly  made  up,  m  order  that  he 

may  see  whether  he  can  make  use 

49.  Bailey    v.    S.,   26   Ga.   579;      °^  «  ^°^  ^^^  advantage."    P.  113. 
Jacobs  V.  S.,  4  Lea,  196.    But  see         53.    Ante,  §  808   (2). 

Ex   parte   Clements,    50   Ala.   459;  54.    Shepherd  v.  P.,. 25  N.  Y.  506; 

O'Brian  v.  C,  9  Bush,  333,  15  Am.      P.  v.  Goldstein,  32   Cal.  432;    S.  v. 
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while  yet  it  may  he  necessary  to  show  in  some  way  by  the 
record  that  the  cause  is  ended.^^  From  all  which  it  fol- 
lows that  should  a  plea  go  beyond  the  foregoing  require- 
ments, and  aver  the  reversal  of  the  judgment  and  dismissal 
of  the  indictment,  it  will  be  bad.®^  And  a  record  will  be 
worthless  in  evidence  if  it  shows  that  the  indictment  was 
quashed.^'' 

§  816.  1.  Jury  Trial. — This  is  a  mixed  plea,  ordinarily 
embracing  both  law  and  fact,  therefore  requiring  a  trial 
by  jury.^®  And  still  it  may  admit  a  demurrer,^*  which  is 
passed  upon  by  the  court  alone. 

2.  The  Burden  of  Proof, — to  establish  this  plea,  being 
matter  affirmatively  alleged  by  the  defendant,  is  on  him.®" 
Thereupon, — 

3.  The  former  Record — is  produced,  and  for  what  is 
provable  thereby  it  is  conclusive.®^     Nor  can  the  matter 


Elden,  41  Me.  165, 'and  the  authori- 
ties, English  and  American,  there 
cited. 

55.  An  English  case  lays  it  down 
that  only  by  the  record  can  a  plea 
of  dutrefois  convict  be  proved.  So 
that  If  the  record  has  not  been 
duly  made  up  the  plea  falls;  yet 
the  court  on  application  will  post- 
pone the  trial  while  the  prisoner 
applies  for  a  mandamus  compelling 
the  making  up  of  the  record.  Rex 
V.  Bowman,  6  Car.  &  P.  101.  See 
also  C.  V.  Goddard,  13  Mass.  455; 
Reg.  V.  Ackroyd,  1  Car.  &  K.  158; 
S.  V.  Hines,  68  Me.  202. 

56.  S.  V.  Thurston,  3  Heisk.  67. 
See  S.  V.  Ingram,  16  Kan.  14;  Bedee 
V.  P.,  73  111.  320.     , 

57.  Faulk  v.  S.,  52  Ala.  415.  And 
see  Steck  v.  S.,  28  Ark.  113. 

58.  Qultzow  V.  S.,  1  Tex.  Ap.  47, 
28  Am.  R.  396;  S.  v.  Ackerman,  64 
N.  J.  L.  99,  101,  45  A.  27;  Miller  v. 
S.,  3  Ohio  St.  475;   C.  v.  Chilson,  2 


Cush.  15;  Page  v.  C,  27  Grat.  954; 
Taylor  v.  S.,  4  Tex.  Ap.  29;  Grisham 
V.  S.,  19  Tex.  Ap.  504;  Troy  v.  S., 
10  Tex.  Ap.  319;  S.  v.  Dowees,  76 
S.  C.  72,  56  S.  E.  674. 

59.  Ante,  §  810  (3);  post,  § 
817;  S.  V.  Paterno,  43  La.  Ann. 
514,  9  So.  442;  S.  v.  Neeklns,  41 
La.  Ann.  543,  6  So.  822;  S.  v.  Rosa, 
72  N.  J.  L.  462,  464,  62  A.  695; 
Johnson  v.  S.,  1  Okla.  Cr.  Ap.  321, 
97  P.  1059. 

60.  Hozier  v.  S.,  6  Tex.  Ap.  501,. 
503;  Jenkins  v.  S.,  78  Ind.  133; 
Storm  V.  Ter.,  12  Ariz.  109,  99  P. 
275;  Ter.  v.  West,  14  N.  M.  546,  99 
P.  343;  Mance  v.  S.,  5  Ga.  Ap.  229, 
62  S.  B.  1053;  S.  v.  White,  146  N. 
C.  608,  60  S.  E.  505;  S.  v.  Acker- 
man,  64  N.  J.  L.  89,  45  A.  27. 

61.  Douglass  V.  Wickwire,  19 
Conn.  489;  C.  v.  Goddard,  13  Mass. 
455;  S.  V.  Kelsoe,  11  Mo.  Ap.  91;  S. 
V.  Taylor  (Miss.  1898),  23  So.  34. 
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thereof  be  established  otherwise  than  by  itself.^^     There 
must  be  no  variance  between  it  and  the  plea.^* 

4.  The  Identity — of  the  parties  and  of  the  offence,  the 
■defendant  taking,  as  just  said,  the  burden  of  proof,®*  is 
shown  by  parol.*^  It  is  so  even  though  the  two  indict- 
ments are  alike.®®  A  common  method  is  to  produce  the 
testimony  of  persons  who  were  present  at  the  previous  trial 
as  to  what  was  there  investigated;®''^  and  if  it  appears 
to  be  within  the  present  indictment,  a  prima  facie  case 
is  made,  to  be  overcome  only  by  proof  from  the  other  side 
of  the  diversity  of  the  two  offences.®*  Such  witnesses  need 
not  be  those  of  the  former  trial,  the  calling  of  whom  is  not 
indispensable  even  though  they  are  within  reach  of  pro- 
cess.®®  If  sentence  was  rendered  against  the  party,  proof 
that  it  was  inflicted  on  the  present  defendant  shows  his 
identity.^"  The  question  of  identity,  both  of  the  parties 
and  of  the  offense,  being  settled, — 


62.  Eobins  v.  Budd,  2  Ohio,  16. 
See  S.  V;  Cheek,  25  Ark.  206;  Rex 
V.  Vandercomb,  2  Leach,  708,  711; 
Com.  V.  Clinton,  38  Pa.  Super  Ct. 
573.  Where  record  is  incomplete 
docket  entries  may  he  read.  S.  V. 
Simpson,  91  Me.  77,  39  A.  286. 

63.  Eeg.  V.  Blssett,  1  Cox  C.  C. 
148. 

64.  Cooper  v.  S.,  47  Ind.  61;  C. 
v.  Daley,  4  Gray,  209;  C.  v.  Hoff- 
man, 121  Mass.  369;  Grayson  v.  S., 
92  Ark.  413,  123  S.  W.  388;  Kil- 
coyne  v.  S.  (Tex.  1906),  92  S.  W. 
36;  Benton  v.  S.,  52  Tex.  Cr.  422, 
107  S.  W.  837. 

65.  Page  v.  C,  supra;  C.  v.  Chil- 
son,  supra;  C.  v.  Conner,  9  Philad. 
591;  Hickerson  v.  Mexico,  58  Mo. 
61;  Bainhridge  v.  S.,  30  Ohio  St. 
264;  S.  V.  White,  146  N.  C.  608,  60 
S.  E.  505;  S.  v.  Mclntyre,  53  Wash. 
178,  101  P.  710. 

66.  C.  V.  Sutherland,  109  Mass. 
342;   S.  V.  Kelsoe,  11  Mo.  Ap.  91. 


67.  Page  v.  C,  supra;  Rocco  v. 
S.,  37  Miss.  357. 

68.  Reg.  V.  Bird,  2  Den.  C.  C.  94, 
5  Cox  C.  C.  20,  2  Bug.  L.  &  Eq.  448; 
Duncan  v.  C,  6  Dana,  295;  S.  v.  An- 
drews, 27  Mo.  267;  S.  v.  Small,  31 
Mo.  197;  Boyer  v.  S.,  16  Ind.  451; 
Porter  v.  S.,  17  Ind.  415;  Marshall 
V.  S.,  8  Ind.  498.  See  S.  v.  Isham,  3 
Hawks.  185;  Merkle  v.  BoUes,  6 
Blackf.  288;  White  v.  Elkin,  6 
Blackf.  123.  But  see  C.  v.  Daley,  4 
Gray,  209.  See  Bainhridge  v.  S., 
30  Ohio  St.  264.  As  intimating  that 
the  mere  production  of  the  recorcl 
may  under  some  circumstances 
make  out  a  prima  facie  case,  see 
S.  V.  Smith,  22  Vt.  74.  See  also 
Rake  v.  Pope,  7  Ala.  161;  S.  v.  De- 
Witt,  2  Hill,  S.  C.  282,  27  Am.  D. 
371. 

69.  S,  V.  Smith,  11  Ire.  33. 

70.  Reg.  V.  Crofts,  9  Car.  &  P. 
219. 
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5.  The  Court — determines  as  of  law  whether  or  not 
there  has  been  a  previous  conviction  or  acquittal.'''^ 

§817.  1.  Demurrer  or  Replication. — If  the  plea  is  in 
form  inadequate,'^  or  if  the  offences  in  the  two  indictments 
cannot  be  the  same,''^  the  prosecuting  officer  demurs.  Oth- 
erwise he  tenders  a  replication.  And  he  should  be  careful 
not  to  demur  when  he  ought  to  reply;  for  the  demurrer  ad- 
mits the  truth  of  all  that  has  been  well  pleaded.''* 

2.  The  Replication '5 — will  vary  with  the  facts.  Thus, 
it  may  be  that  the  present  is  not  the  same  offense  as  the 
former,'®  or  that  the  parties  are  not  the  same,"  or  that 
the  indictment  in  the  former  case  was  bad,  or  that  a  con- 
viction could  not  be  had  on  it  for  what  is  charged  in  the 
present  one.'*  or  that  there  is  no  such  record  as  is  alleged.'^ 


71.  S.  V.  Haynes,  36  Vt.  667; 
Hurst  V.  S.,  86  Ala.  604,  11  Am.  St. 
79,  6  So.  120 ;  Hilands  v.  C,  114  Pa. 
372,  6  A.  267;  P.  v.  Stephens,  79 
Cal.  428,  21  P.  856;  Sanders  v.  S., 
S5  Ala.  42;  Wilson  v.  S.,  45  Tex. 
76,  79,  23  Am.  R.  602;  Reynolds  v. 
P.,  83  ni.  479,  25  Am.  R.  410;  S.  v. 
X,lndley,  14  Ind.  430;  Bryant  v.  S., 
72  Ind.  400;  P.  v.  Bentley  77  Cal.  7, 
11  Am.  St.  225,  18  P.  799;  Jones  v. 
S.,  66  Miss.  380,.  14  Am.  St.  570,  6 
So.  231;  S.  V.  Cross,  101  N.  C.  770, 
?  Am.  St.  53,  7  S.  E.  715;  Watson  v. 
S.,  105  Md.  650,  66  A.  635;  S.  v. 
Keating,  223  Mo.  86,  93,  122  S.  W. 
1,  99. 

72.  S.  V.  Ingram,  16  Kan.  14;  S. 
V.  Rosa,  72  N.  J.  L.  462,  464,  62  A. 
695.  The  plea,  for  example,  should 
not  be  double.  Rex  v.  Sheen,  infra. 
That  a  plea  is  inadequate  does  not 
Tender  it  null.  Deaton  v.  S.,  44  Tex. 
446;  Walker  v.  S.,  165  Ala.  96,  51 
So.  357. 

73.  S.  V.  Horneman,  16  Kan. 
452;  Rex  v.  Vandercomb,  2  Leach, 
708;  S.  V.  Jellison,  104  Me.  281,  284, 
71  A.  716.    Court  cannot  of  its  own 


motion  overrule  a  plea  as  defective 
without  a  demurrer  or  replication. 
Coburn  v.  S.,  151  Ala.  100,  44  So. 
58. 

74.  C.  V.  Myers,  1  Va.  Cas.  188, 
232;  C.  V.  Bosworth,  113  Mass.  200, 
201;  Dockstader  v.  P.,  43  Colo.  437, 
97  P.  254.  Replication  not  required 
in  S.  v.  Jamison,  104  Iowa  343,  73 
N.  W.  831. 

75.  For  the  form,  see  Dir.  &  F., 
§  1059. 

76.  S.  V.  Conlin,  27  Vt.  318;  Dun- 
can V.  C,  6  Dana,  295. 

77.  Rex  V.  Sheen,  2  Car.  &  P. 
634. 

78.  Henry  v.  S.,  23  Ala.  389; 
Chappel  v.  S.,  58  Tex.  Cr  Ap.  52, 
124  S.  W.  657,  658. 

79.  See  and  compare,  and  for 
various  particulars,  Millei-  v.  S.,  3 
Ohio  St.  475;  Rex  v.  Bnwiiian,  5 
Car.  &  P.  337;  Rex  v.  Taylor,  5  D. 
&  R.  422,  3  B.  &  C.  502;  Hite  v. 
S.,  9  Yerg.  357;  C.  v.  Curtis,  11 
Pick.  134;  S.  v.  Clenny,  1  Head.' 
270;  S.  v.  Lowry,  1  Swan,  Tenn.  34; 
S.  v.  Reed,  26  Conn.  202;  Hite  v. 
S.,  9  Yerg.  807. 
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3.  Statutes, — ^wMch  differ  in  our  States,  have  in  some 
a  good  deal  modified  the  common  law  rules  as  to  the  pleas 
considered  in  this  sub-title. 

II.    The  Methods  where  the  Foregoing  Pl^as  are  not 

Available. 

§  818.  1.  The  Law, — the  manner  of  enforcing  which  it 
is  for  this  sub-title  to  show,  is,  by  the  better  opinion,  that 
if  one  has  pleaded  to  a  valid  indictment  before  a  compe- 
tent tribunal,  and  a  jury  has  been  impanelled  and  sworn 
to  try  him,  and  there  is  neither  any  latent  nor  patent  im- 
possibility in  the  way  of  the  case  proceeding  to  a  verdict, 
he  is  exempt  from  any  further  prosecution  for  the  same 
offense  whether  in  fact  a  verdict  is  reached  or  not.*"  Now, 
if  there  has  been  no  verdict, — 

2.  Not  Available. — There  is  in  the  ordinary  practice 
neither  a  sentence  nor  apparently  anything  from  which  a 
sentence  can  be  compelled,  so  that  the  methods  of  our  last 
sub-title  are  not  available  to  the  defendant.*^   And  still — 

3.  The  Right — of  the  defendant  to  be  protected  from  a 
second  prosecution  is,  as  just  seen,  absolute.  And  this 
right  carries  with  it  such  and  so  much  of  remedy  as  will 
make  it  effectual, — a  principle  pervading  our  entire  law.^^ 
The  only  question,  therefore,  is,  in  what  form  or  forms 
shall  the  remedy  be  given? 

4.  Extending  Autrefois  Acquit. — There  is  some  author- 
ity for  the  proposition  that  the  foregoing  steps  are,  under 
the  condition  of  the  law  stated,  equivalent  to  an  acquittal; 
so  that  the  party  may  defend  himself  from  a  second  prose- 
cution under  the  plea  of  autrefois  acquit. ^^ 

80.  New  Grim.  I^w,  I,  §§  1014.  Olds,  5  Litt  137,  and  O'Brlan  v.  C, 
1015,  and  accompanying  sections;  6  Bush,  563);  Ex  parte  Clements, 
Nolan  V.  S.,  55  Ga.  521,  21  Am.  R.  50  Ala.'  459.  In  California,  by  con- 
281.  struotion  of  the  Code,  this  defense 

81.  Ante,  §§  808  (1),  810  (2),  should  be  made  under  the  plea,  of 
815.  not  guilty.    P.  v.  Cage,  48  Cal.  323, 

82.  Ante,  §  805;  post,  §  872  (3) ;  17  Am.  R.  436.  See  Ex  parte  Cago, 
Stat.  Crimes,  §  137.  45  Cal.  248.    And  see  Ex  parte  Max- 

83.  O'Brian  v.  C,  9  Bush,  333,  15  well,  11  Nev.  428. 
Am.   R.    715    (disapproving    C.    v. 
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§819.  Various  Methods. — No  reason  appears  for  re- 
stricting the  law's  implication  to  a  single  remedy;  there- 
fore, by  most  opinions,  the  defendant  has  an  election  of 
steps,  each  adapted  to  its  particular  stage  of  the  cause,  or 
correction  of  its  special  error.    Thus, — 

§  820.  Taking  Verdict. — After  the  jeopardy  of  the  law 
has  attached,  with  no  sufficient  evidence  against  the  pris- 
oner, he  is  entitled  to  a  verdict  of  acquittal.  He  should 
demand  it.  And  the  court  has  no  right  to  discharge  the 
jury  and  hold  him  to  answer  before  another.**  If  the 
inferior  tribunal  refuses  the  verdict,  there  may  be  a  way 
of  taking  the  error  to  a  higher  court,  but  this  will  depend 
on  the  practice  in  the  individual  State. 

§  821,  1.  A  Discharge  of  the  Jury, — after  jeopardy  be- 
gun, without  verdict  or  the  prisoner's  consent,  operates 
in  law  as  an  acquittal;  and  on  motion,  without  plea,  he 
is  entitled  to  be  set  at  liberty.*^    But — 

2.  Habeas  Corpus — Appeal. — Should  the  court  refuse, 
habeas  corpus  will  not  lie ;  ^®  nor  in  most  localities  will  ap- 
peal, which  is  from  a  final  judgment.®^ 

§822.  By  Special  Plea — (Puis  Darrein  Continuance). — 
In  an  English  case  of  misdemeanor,  after  the  jury  had  been 
discharged  improperly,  as  the  defendant  contended,  he 
■offered  a  plea  in  the  nature  of  former  acquittal,  puis  dar- 
rein continuance.  He  did  not  ask  to  withdraw  his  plea 
of  not  guilty,  hence  this  one  would  have  rendered  the  plead- 

84.  New  Crim.  Law,  I,  §  1016;  2  Grat.  567,  44  Am.  D.  403;  Dye  v. 
■S.  V.  Ward,  48  Ark.  36,  3  Am.  St.  C,  7  Grat.  662;  S.  v.  Keating,  223 
213.  And  see  amte,  §  815;  post.  Mo.  86,  93,  122  S.  W.  699;  S.  v. 
I  825;  S.  V.  Holloway,  57  Or.  162,  Tyson,  138  N.  Car.  627,  50  S.  Ei  456; 
110  P.  397,  791   (Jeopardy  without  Upcliurch  v.  S.,  36  Tex.  Cr.  Ap.  624, 

-conviction  or  acquittal).  38    S.    W.    206;    S.    v.    Turpin,    54 

85.  New  Crim.  Law,  I,  §  1016;  Ore.  367,  103  P.  438;  S.  v.  King- 
Wright  V.  S.,  7  Ind.  324;  Reese  v.  horn,  56  Wash.  131,  105  P.  234.  Bx- 
"S.,  8  Ind.  416;  Morgan  v.  S.,  13  Ind.  cept  where  there  is  a  disagreement. 
-215;  McCorkle  v.  S.,  14  Ind.  39;  P.  S.  v.  Barnes,  54  Wash.  493,  103  P. 
V.  Barrett,  2  Caines,  304,  2  Am.  D.  792. 

239;    Ned  v.  S.,  7  Port.  187;    Mc-         86.    Wright    v.     S.,    supra;     Ex 
•Cauley  v.  S.,  26  Ala.  135.    See  S.  v.      parte  Ruthven,  17  Mo.   541. 
■Nelson,  7  Ala.  610;  Williams  v.  C,  87.    Miller  v   S.,  8  Ind.  325. 
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ings  double,  contrary  to  the  English  rule  in  misdemeanor;  *® 
for  which  reason,  and  because  it  amounted,  as  some  of  the 
judges  suggested,  to  a  pleading  of  the  very  record  of  which 
it  constituted  a  part,  it  was  rejected.*^ 

§  823.  Further  as  to  Which.— The  objection  to  the  dou- 
ble pleading  would  not  be  good  in  all  our  States.®"  As 
to  the  record,  it  did  not  in  fact  contain  the  matter  of  the 
plea,  only  it  was  deemed  that  the  prisoner  might  demand 
its  insertion  therein.  Had  the  court  refused  this,  it  would 
in  rejecting  the  plea  take  from  the  prisoner  a  substantial 
right,  contrary  to  a  fundamental  doctrine  already  consid- 
ered in  this  volume.®^    Hence, — 

§  824.  In  Some  of  Our  States, — if  the  judge  in  these  cir- 
cumstances will  hold  the  prisoner  for  a  second  trial  in- 
stead of  discharging  him,  he  is  deemed  entitled  to  his 
plea,  puis  darrein,  analogous  to  that  of  former  acquittal, 
to  be  tendered  in  the  same  cause.®^  Should  double  plead- 
ing not  be  allowable,  he  may  withdraw  a  former  plea  to 
make  way  for  this  one.®* 

§825.  Having  Record  made.— In  England,  on  the  dis- 
charge of  a  jury  without  verdict  or  the  prisoner's  consent, 
he  is  deemed  entitled,  as  of  right,  to  have  the  record  so 
made  up  as  to  show  the  facts  in  detail.  He  can  then,  rely- 
ing on  it,  apply  to  have  judgment  entered  for  him,®*  and 
to  be  discharged;  or  after  conviction  upon  a  second  trial, 
he  can  move  in  arrest  of  judgment;  or,  after  sentence,  he 
can  bring  a  writ  of  error.®^  On  principle,  the  correctness 
of  this  procedure  seems  plain.®® 

88.  Ante,  §  749  (2).  S.,  16  Ark.  601;  McCauley  v.  S.,  26 

89.  Reg.  V.  Charleswortli,  1  B.  &  Ala.  135.  See  Klock  v.  P.,  2  Par. 
S.  460,  9  Cox  C.  C.  40.  And  see  the  Cr.  676;  McCreary  v.  C,  29  Pa.  323; 
two  cases  relied  on  by  the  defend-  Hartung  v.  P.,  26  N.  Y.  167,  28  N,. 
ant,    namely,    Conway   v.    Reg.,    7  Y.  400,  23  How.  Pr.  314. 

Irish  Law,   149,   1   Cox   C.   C.   210;  93.     S.  v.  Salge,  2  Nev:  321,  324. 

Reg.  V.  Davison,  8   Cox  C.   C.  360,  94.     Ante,  §  815. 

2  Fost.  &  F.  250.     See  also  Reg.  v.  95.     Reg.   v.    Charlesworth,    1   B.. 

Newton,  3  Car.  &  K.  85,  88.  &  S.  460,  9  Cox  C.  C.  40;  ante,  §  822. 

90.  Ante,  §  750.  For  a  form  of-  record  for  this  pur- 

91.  Ante,  §  113  et  seq.  pose,  see  Winsor  v.  Reg.  Law  Rep.. 

92.  Grant  v.  P.,  4  Par.  Cr.  527;  1  Q.  B.  289,  290-292,  390. 

Atkins  V.  S.,  16  Ark.  568;  Wilson  v.         96.    Compare  ante,  §  815  and.820'. 
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§  826.  1.  With  Us, — wMle  we  have  decisions  to  the 
proposition  that  the  court's  unauthorized  stopping  of  the 
trial  without  a  verdict  is  in  law  an  acquittal,^''  the  ques- 
tion of  the  power  to  compel  the  putting  of  the  facts  into 
the  record  has  not  in  any  of  the  cases  before  the  author 
been  considered.  Still,  in  principle,  a  party  has  always 
the  right  to  have  a  fact  vital  to  his  interests  in  a  case  ap- 
pear of  record;  since  the  record  is  for  the  benefit  of  the 
parties,  who  are  not  protected  unless  it  is  as  full  as  they 
reasonably  demand.  Practically,  as  written  up  by  the 
clerk,  it  omits  much  which  by  common  consent  is  not  im- 
portant. But  when  one  is  proposing  to  rely  on  what  is 
done,  in  a  proceeding  to  be  instituted,  everything  which  he 
wishes  to  avail  himself  of  becomes  material,  whatever  its 
effect  is  finally  adjudged  to  be.  Assuming  the  record  to 
be  so  made  as  to  show  the  facts,  it  is  plainly  within  the 
American  doctrine  to  give  it  effect  without  the  help  of  a 
plea.^*    And — 

2.  Special  Facts. — In  such  a  case,  a  plea  setting  up  the 
special  facts  has  been  allowed.'® 

§827.  If  a  Fresh  Indictment — is  brought  after  a  jeop- 
ardy without  verdict  and  no  proper  record,  perhaps  the  fact 
that  the  old  plea  is  not  available  may  create  a  doubt 
whether  this  is  matter  of  defense  at  the  common  law.^  But 
under  our  written  constitutions  it  is  admitted  to  be;  and 
the  doctrine  applies  that  since  the  prisoner  has  rights, 
the  court  must  allow  him  a  procedure  to  render  them  avail- 
able.2  And  the  natural  procedure  is  by  extending  the  scope 
of  the  common-law  plea  to  meet  the  altered  law.*  Hence, — 

§828.  In  Nature  of  Autrefois  Acquit. — Largely  if  not 
universally  with  us,  courts  that  deem  the  common  law  au- 
trefois acquit  not  permissible,  accept  a  plea  in  the  nature 

97.  Ante,  §  818  (4);  C.  v.  Hart,  99.  Ante,  §  818  (4),  post,  §  828; 
149  Mass.  7,  20  N.  E.  310;  Wil-  Nolan  v.  S.,  55  Ga.  521,  21  Am.  R. 
liams  V.  S.,  42  Ark.  35;  Mitchell  v.      281. 

S.,  42  Ohio  St.  383.  1.     Winsor   v.   Reg.   Law   Rep.    1 

98.  Ante,  §  821   (1);   New  Crlm.      Q.  B.  289,  390,  395. 

Law,  I,  §  1034;    S.  v.  Jefferson,  66  2.     Ante,  §  113  et  seq.,  818   (2-4). 

N.  C.  309.  3.    Ante,  §  114,  115. 


640  New  Ceiminal  Peocedueb.  §§  829-831 

thereof,  framed  on  the  special  facts.*  Whatever  be  said 
of  other  remedies,  it  would  seem  in  reason  that  there  can 
be  ho  objection  to  this  one.  And  though  this  doctrine  is 
thus  stated  in  its  own  special  terms,  it  does  not  appear  es- 
sentially to  differ  from  what  is  laid  down  in  other  para- 
graphs of  this  sub-title.^ 

§  829.  Aver  What. — In  reason,  the  formalities  of  the 
allegation  should  be  similar  to  those  detailed  in  the  last 
sub-title.  The  substance,  it  has  been  deemed,  is  that  the 
defendant  was  put  upon  trial  on  a  valid  indictment  for  the 
same  offense,  that  a  jury  was  duly  had  and  charged  with  the 
case,  and  with  no  necessity  or  consent  it  was  dismissed 
therefrom,  without  rendering  a  verdict.^  Of  course,  the 
plea  should  conform  to  the  special  facts,  which  will  vary 
with  the  cases. 

§  830.  Revising  Refusal  to  discharge  Defendant. — 
Though,  where  there  has  been  a  jeopardy  and  no  verdict, 
it  is  the  duty  of  the  judge  to  discharge  the  defendant,'''  the 
question  should,  if  he  refuses,  and  the  practice  in  the  State 
permits,  be  taken  directly  to  the  higher  tribunal.  And 
where  this  was  not  done,  but  the  judge  of  the  lower  court 
at  a  subsequent  term  undertook  to  correct  his  mistake  and 
set  at  liberty  the  prisoner,  he  was  held  to  be  in  error.  For 
his  first  decision  "must  stand  as  a  thing  settled,"  the  term 
having  expired  at  which  it  was  rendered,*  "until  reversed 
on  appeal  or  by  writ  of  certiorari."  ^ 

§  831.  In  Conclusion, — the  subject  of  this  sub-title  was 
formerly,  in  our  books,  quite  obscure.  But  it  is  being  rap- 
idly freed  of  its  difficulties;  and  now,  in  most  of  our  States, 
it  is  reasonably  plain. 

4.     Jones  v.  S.,  55  Ga.  625;  Jose-  5.    Ante,  §§  818  (4),  826  (2). 

phlne  V.  S.,  39  Miss.  613;  Lyman  v.  6.    Lyman  v.  S.,  47  Ala.  686;  Can- 

S.,  47  Ala.  686;  Canter  v.  P.,  1  Abb.  ter  v.  P.,  1  Abb.  Ap.  305. 

Ap.  305;  Murphy  v.  S.,  25  Neb.  807,  7.    Ante,  §  820;   S.  v.  Moon,  41 

41  N.  W.  792;  Conklin  v.  S.,  25  Neb.  Wis.  684,  687. 

784,  41  N.  W.  588;   C.  v.  Hart,  149  8.    Post,  §§  1298,  1342,  1343. 

Mlass.  7,  20  N.  E.  310;  In  re  AUi-  9.  S.  v.  Evans,  74  N.  C.  324,  325. 
son,  13  Ck)lo.  525,  16  Am.  St.  224. 


CHAPTER  LVIII. 

THE  PLEA  OF  PARDON. 

See — for  the  law  of  pardon,  New  Grim.  Law,  I,  chapter  beginning  §  897; 
for  references  to  precedents,  Dir.  &  F.,  §  1045. 

§  832.  How. — One  relying  on  a  pardon  must  bring  it 
regularly  to  the  notice  of  the  court.^"  The  plea  is  among 
the  favored  ones;  ^^  it  and  the  practice  are  simple,  and  not 
much  illustrated  by  modem  decisions. 

§  833.  Waiver  of  Pardon. — Hawkins — some  of  whose  ex- 
positions will  be  serviceable  here  ^^ — says:  "A  general 
pardon  by  Parliament  cannot  be  waived;,  because  no  one 
by  his  admittance  can  give  a  court  a  power  to  proceed 
against  him  when  it  apppears  there  is  no  law  to  punish 
him.  But  it  is  certain  that  a  man  may  waive  the  benefit 
of  a  pardon  under  the  great  seal;  as,  where  one  who  has 
such  a  pardon  doth  not  plead  it,  but  takes  the  general  issue, 
after  which  he  shall  not  resort  to  the  pardon."    Still, — 

§  834.  Persons  excepted. — "If  any  persons  are  excepted 
out  of"  a  statutory  pardon,  he  deems  it  settled  that  "the 
court  is  not  bound,  and  some  have  holden  that  it  hath  no 
power  in  discretion,  to  give  any  person  the  benefit  of  it, 
unless  it  be  pleaded." 

§  835.  How  plead  Statutory  Pardon  with  Exceptions. — 
Since,  therefore,  a  statutory  pardon  with  exceptions  must 
be  pleaded,  if  the  statute  excepts  persons  by  name,  the 
plea  must  show  that  the  defendant  is  not  one  of  them;  if, 
by  description,  that  he  is  not  within  the  description.  "But," 

10.     U.  S.  V.  Wilson,  7  Pet.  150,  110  Ky.  386,  53  L.  R.  A.  245,  61  S. 

162;  S.  V.  Keith,  63  N.  C.  140;  S.  v.  W.  735. 

Blalock,  61  N.  C.  240;   Fries  Case,  11.     Ante,    §    323     (4),    324,    745 

8    Fed.    Cas.    5126,     3     Dall.     515.  (3). 

Contra.    Ter.  v.  Richardson,  9  Okla.  12.     2  Hawk.  P.  C.  c.  37,  §  58  et 

579,  60  P.  244.    See  Powers  v.  Com.,  seq. 
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continues  Hawkins,  "if  the  body  of,  a  statute  be  general 
as  to  all  persons  whatsoever,  and  afterwards  some  are  ex- 
cepted in  the  provisos,  perhaps  it  may  be  sufficient  to  plead 
such  a  pardon  without  any  averment  that  he  who  pleads 
it  is  none  of  the  persons  so  excepted;  it  being  a  general 
rule  that  where  a  man  is  within  the  general  words  of  the 
body  of  a  record  or  deed  which  is  qualified  by  subsequent 
provisos,  it  is  sufficient  for  him  to  bring  his  case  within 
such  general  words,  and  that  the  exceptions  in  such  pro- 
visos ought  to  be  shown  of  the  other  side."  ^^ 

§  836.  Statutory  Pardon  without  Exceptions. — Where  a 
statutory  pardon  "extends  to  all  persons  in  general  with- 
out exception,"  the  court  must  take  notice  of  and  be  gov- 
erned by  it  though  it  is  not  pleaded,  and  even  though  the 
party  "does  all  he  can  to  waive  it.    Also, — 

§837.  1.  Particular  Crimes  excepted. — "Where  a  gen- 
eral act  of  pardon  excepts  certain  kinds  of  crimes,  there 
is  no  need  to  aver  that  the  crime  whereof  a  person  is  in- 
dicted is  not  one  of  such  excepted  crimes;  but  the  court 
ought  judicially  to  take  notice  whether  it  be  excepted  or 
not.    Also, — 

2.  One  Person  excepted. — "Where  such  a  statute  ex- 
cepts only  one  particular  person,  it  hath  been  said  that 
there  is  no  need  of  an  averment  that  a  person  indicted  is 
not  such  person;  but  that  the  court  is  to  take  notice  whether 
he  be  or  not. ' '  ^* 

§  838.    An  Executive  Pardon — must  be  pleaded.  ^^  And — 

§  839.     Produced. — It  must  also  be  produced  in  court." 

13.  Compare  with  ante,  §§  631-  may  give  it  in  evidence  upon  the 
641;  St.  Louis  Street  Foundry,  6  general  issue  pleaded,  that  there- 
Wall.  770.  fore  this  court  shall  take  notice  of 

14.  Holt,  C.  J.,  once  said:  "This  it  in  collateral  cases."  Ingram  v. 
court  is  not  obliged  to  take  notice  Foote,  1  Ld.  Raym.  708,  709. 

of  an  act  of  pardon,  unless  the  act  15.    2  Hawk.  P.  C,  c.  37,  §  64;  U. 

compel  this  court  to  take  notice  of  S.  v.  Wilson,   7  Pet.   150;    Lee   v. 

it  (for  an  act  of  pardon  is  not  a  Curveton,  Cro.  Eliz.  153. 

general  act),  which  this  act  does  16.    Hawk,  ut  sup.  §  65;  Rex  v.. 

not  compel  us  to  do.    And  it  is  no  Anonymous,  4'  Mod.  61;  post,  §  847. 
consequence   that  because   a   man 


§§  840-847  Plea  of  Pardon.  643 

§840.  Variance  between  Record  and  Pardon. — If  be- 
tween the  record  of  conviction  and  the  pardon  there  is  a 
seeming  variance,  yet  the  same  person  or  thing  is  meant, 
it  should  be  explained  in  the  plea;  as,  "if  one  be  indicted 
by  the  name  of  'J.  S.,  yeoman,'  and  pardoned  by  the  name 
of  'J.  S.,  gentleman;'  or  indicted  by  the  name  of  'B,  the 
tasker,'  and  pardoned  by  the  name  of  'B,  the  son  of  W.'  " 
So,  if  a  stroke  which  produced  death  is  laid  in  the  indict- 
ment as  given  "on  the  first  of  August,"  and  in  the  par- 
don as  "on  the  third,"  the  plea  should  aver  that  it  is  the 
same  stroke  in  each.  "And  if  such  a  variant  pardon  be 
pleaded  without  any  such  averment,  it  seems  that  the 
court  may,  in  discretion,  give  the  party  a  farther  day 
either  to  perfect  his  plea  or  to  purchase  a  better  pardon. 
And  there  are  some  instances  in  old  books  where,  upon 
such  variance,  the  court  took  an  inquest  of  office  whether 
the  same  person  were  meant  in  both  records. ' '  ^^ 

§  847.^^  1.  When  plead — Avoid  Waiver. — One,  to  avoid 
waiving  his  pardon,^^  should  not  interpose  another  plea 
in  advance  of  this.  He  may  plead  it,  according  to  the  time 
when  it  was  issued  and  received,  "in  bar  to  the  indictment; 
or,  after  verdict,  in  arrest  of  judgment;  or,  after  judgment, 
in  bar  of  execution."^" 

2.  Form  of  Plea. — The  plea  should  set  out  the  pardon, 
with  profert,  and  conclude,  according  to  the  English  pre- 
cedents, thus:  "By  reason  of  which  said  letters-patent, 
the  said  J.  S.  prays  that  by  the  court  here  he  may  be  dis- 
missed and  discharged  from  the  said  premises  in  the  said 
indictment  specified. "  ^^  As  the  pardon  of  one  offense  is  no 
ground  of  release  from  another,^^  and  it  is  the  same  of  the 
person,  it  would  seem  to  result  that  the  plea  should  aver 
the  identify  of  person  and  offence,^^  except  in  cases  where 
such  identity  sufficiently  appears  of  record.^*     And, — 

17.  Hawk,  ut  sup.  §  66;  Bellenge-  4  Mod.  61;  "Webb's  Case,  Palmer, 
ham's  Case,  1  Dy.  34a.  39,  40;    Rex  v.  Hales,  2   Stra.   816. 

18.  §§  841-846  omitted  from  this  See  also  S.  v.  Stalnaker,  2  Brev.  44. 
edition.  21.     Archb.  ut  sup.  p.  125. 

19.  Ante,  §  833.  22.     S.  v.  Creech,  1  Mo.  Ap.  370. 

20.  Archb.  Crim.  PI.  &  Ev.  (13th  23.     See  ante,  §  814. 
Lond.  Ed.)  124;  Rex  v.  Anonymous,  24.    Ante,  §  742  (2). 
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3.  Exceptions. — Under  the  Amnesty  Proclamation,  is- 
sued at  the  close  of  our  Secession  War,  containing  excep- 
tions, the  plea  was  required  to  negative  that  the  party  was 
within  them.^^ 

4.  Evidence. — It  is  not  a  compliance  with  the  rule  re- 
quiring the  instrument  of  pardon  to  be  produced  in  court,^® 
to  present,  where  its  loss  is  not  shown,  extracts  from  the 
Governor's  ininutes  stating  that  a  pardon  was  granted.^'^ 
A  warrant  of  pardon  under  the  great  seal  of  the  State 
proves  itself,  no  other  evidence  being  necessary.^^ 

§  848.  Oral  Plea. — Perhaps  it  may  be  pleaded  orally,^" 
especially  if  no  objection  is  made.^" 

25.  St.  Louis  street  Foundry,  6  28.  1  Greenl.  Bv.  §  6,  503.  But 
Wall.  770.  see  S.  v.  Baptlate,  26  La.  Ann.  134. 

26.  Ante,  §  839.  29.     Rex  v.  Garside,  4  Nev.  &  M. 

27.  Spalding  v.  Saxton,  6  Watts,  33,  2  A.  &  E.  266. 

338.  30.    As  to  oral  pleading,  see  ante. 

§§  788-790. 


BOOK  VII. 


THE  GRAND  JURY  AND  ITS  DOINGS. 


CHAPTER  LIX. 

HOW  THE  GRAND  JXJRY  IS  CONSTITUTED  AND  ORGANIZED. 

§849.  How  selected. — By  the  law  of  England  when  it 
became  our  common  law,  the  grand  jury  was  "returned," 
says  Hawkins,  "by  the  sheriff  or  other  proper  officer,  with- 
out the  nomination  of  any  other  person  whatsoever."  ^^ 

§850.  With  Us, — by  statutes  varying  in  the  different 
States,  this  method  is  in  probably  all  of  them  done  away 
with;  except,  perhaps,  as  to  talesmen.  The  result  is  that 
the  regulations  for  selecting  and  bringing  into  court  the 
grand  jurors  are  too  diverse  to  justify  any  detailed  expo- 
sitions of  them  here.^^ 


31.  2  Hawk.  P.  C,  c.  25,  §  16. 

32.  The  following  references,  ex- 
planatory of  the  practice  in  differ- 
ent States,  may  he  helpful: 

Alabama.  S.  v.  Williams,  3  Stew. 
454;  S.  V.  Williams,  5  Port.  130;  S. 
V.  Ligon,  7  Port.  167;  S.  v.  Sted- 
man,  7  Port.  495;  S.  v.  Allen,  1  Ala. 
442;  S.  V.  Phillips,  2  Ala.  297;  S.  v. 
Clarkson,  3  Ala.  378;  Bass  v.  S.,  37 
Ala.  469;  Boulo  v.  S.,  51  Ala.  18; 
O'Bymes  v.  S.,  51  Ala.  25;  Daniels 
V.  Hamilton,  52  Ala.  105;  Battle  \. 
S.,  54  Ala.  93;  Dotson  v.  S.,  62  Ala. 
141,  34  Am.  R.  2;  Cross  v.  S.,  63 
Ala.  40;  Scott  v.  S.,  63  Ala.  59; 
Berry  v.  S.,  63  Ala.  126;  Yancy  v. 
S.,  63  Ala.  141;  Couch  v.  S.,  63  Ala. 


163;  Ex  parte  McCoy,  64  Ala.  201; 
Oliver  V.  S.,  66  Ala.  8;  Billingslea 
V.  S.,  68  Ala.  486;  Phillips  v.  S., 
68  Ala.  469;  Sylvester  v.  S.,  72  Ala. 
201;  Rampey  v.  S.,  83  Ala.  31,  3  So. 
59'3;  Murphy  v.  S.,  86  Ala.  45,  5  So. 
432;  Pope  v.  S.,  165  Ala.  68,  51  So. 
521;  Pickings  v.  S.,  115  Ala.  42, 
22  So.  551;  Hall  v.  S.,  134  Ala. 
90,  32  So.  750;  Fryer  v.  S.,  146  Ala. 
4,  41  So.  172;  Williams  v.  S.,  150 
Ala.    84,   43   So.    182. 

Arkansas.  Rutzell  v.  S.,  15  Ark. 
67;  Rogers  v.  S.,  15  Ark.  71; 
Straughan  v.  S.,  16  Ark.  37;  Run- 
nels v.  S.,  28  Ark.  121;  Edmonds 
V.  S.,  34  Ark.  720;  Hudspeth  v.  S.. 
50  Ark.  534,  9  S.  W.  1. 
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§  851.     1.     Qualifications, — At  common  law,  each  grand 
juror  "ought,"  says  Hawkins,  "to  be  of  the  same  county" 


California.  P.  v.  Rodriguez,  10 
Cal.  50;  P.  v.  Cuiatano,  15  Cal.  327; 
P.  V.  Molce,  15  Cal.  329;  P.  v.  Ear- 
nest, 45  Cal.  29;  P.  v.  Southwell, 
46  Cal.  141;  P.  v.  Kelley,  46  Cal. 
355;  P.  V.  McDonell,  47  Cal.  134; 
P.  V.  Colby,  54  Cal.  37;  P.  v.  Hun- 
ter, 54  Cal.  65;  P.  v.  Gallagher,  55 
Cal.  462;  P.  v.  Crowey,  56  Cal.  36; 
Levy  V.  Wilson,  69  Cal.  105,  10  P. 
272;  In  re  Gannon,  69  Cal.  541,  11 
P.  240. 

Colorado.  Mackey  v.  P.,  2  Colo. 
13;  In  re  Lowrie,  8  Colo.  499,  54 
Am.  R.  558,  9'  P.  489. 

Florida.  Dukes  v.  S.,  14  Fla.  499; 
Jones  V.  S.,  18  Fla.  889;  Ford  v.  S., 
44  Fla.  421,  33  So.  301;  Davis  v.  S., 
46  Fla.  137,  35  So.  76. 

Georgia.  Boon  v.  S.,  1  Kelly, 
631;  Bird  v.  S.,  14  Ga.  43;  Ander- 
son V.  S.,  42  Ga.  9;  Sims  v.  S.,  51 
Ga.  495;  Finnegan  v.  S.,  57  Ga.  427; 
Mikell  V.  S.,  62  Ga.  368,  Jackson 
V.  S.,  76  Ga.  551;  Turner  v.  S.,  78 
Ga.  174;  Holman  v.  S.,  79  Ga.  155, 
4  S.  E.  8;  Smith  v.  S.,  90  Ga.  133, 
15  S.  B.  682;  Goodman  v.  S.,  90  Ga. 
137,  15  S.  E.  683. 

Illinois.  Barron  v.  P.,  73  111.  256; 
Empson  v.  P.,  78  111.  248. 

Indiana.  S.  v.  Cain,  6  Blackf. 
422;  Harper  v.  S.,  42  Ind.  405; 
Ward  V.  S.,  48  Ind.  289;  Kelley  v. 
S.,  53  Ind.  311;  Hughes  v.  S.,  54 
Ind.  95;  Meiers  v.  S.,  56  Ind.  336; 
Sater  v.  S.,  56  Ind.  378;  Dorman 
V.  S.,  56  Ind.  454;  Williams  v.  S., 
86  Ind.  400;  Burrell  v.  S.,  129  Ind. 
290,  28  N.  E.  699. 

Iowa.  U.  S.  V.  Cropper,  Morris, 
190;  S.  V.  Pierce,  8  Iowa,  231;  S. 
V.  Howard,  10  Iowa,  101;  S.  v. 
Mooney,  10  Iowa,  506;  S.  v.  Knight, 


19  Iowa,  94;  S.  v.  Rorabacher,  19 
Iowa,  154;  S.  v.  Garhart,  35  Iowa, 
315;  S.  V.  Brandt,  41  Iowa,  593; 
S.  V.  Stutsman,  44  Iowa,  703;  S.  v. 
Fowler,  52  Iowa,  103,  2  N. 
W.  983;  S.  V.  Miller,  53  Iowa,  84, 
154,  4  N.  W.  838;  S.  v.  Winebren- 
ner,  67  Iowa,  230  25  N.  W.  146;  S. 
V.  Bowman,  73  Iowa,  110,  34  N.  W. 
769;  S.  V.  Gurlagh,  76  Iowa,  141,  40 
N.  W.  141;  S.  V.  Standley,  76  Iowa, 
215,  40  N.  W.  815;  S.  v.  Anderson, 
140  Iowa,  445,  118  N.  W.  772;  S.  v. 
Clark,  141  Iowa,  297,  119  N.  W. 
719;  S.  V.  Phillips,  119  Iowa,  652, 
94  N.  W.  229,  67  L.  R.  A.  292;  S.  v. 
Higgins,  121  Iowa,  19,  95  N.  W. 
244;  S.  V.  Greenland,  125  Iowa,  141, 
100  N.  W.  341. 

Kansas.  Rice  v.  S.,  3  Kan.  141; 
S.  V.  Copp.  34  Kan.  522,  9  P.  233. 

Kentucky.  C.  v.  Wright,  79  Ky. 
22,  42  Am.  R.  203;  Hagagrd  v.  C, 
79  Ky.  366. 

Louisiana.  S.  v.  Bradley,  32  La. 
Ann.  402;  S.  v.  Dillard,  35  La.  Ann. 
1049;  S.  V.  Causey,  43  La.  Ann.  897, 
9  So.  900;  S.  v.  Hall,  44  La.  Ann. 
976,  11  So.  574.  Statute  directory 
only.  S.  V.  Mitchell,  119  La.  374, 
44  So.  132. 

IVIaine.  S.  v.  Ward,  63  Me.  225; 
S.  V.  Doherty,  60  Me.  504;  S.  v. 
Ward,  64  Me.  545;  S.  v.  Flemmlng, 
66  Me.  142,  22  Am.  R.  552. 

Massachusetts.  C.  v.  Parker,  2 
Pick.  550;  C.  v.  Rich.  14  Gray,  335; 
Grimm  v.  C,  119  Mass.  326;  C.  v. 
Moran,  130  Mass.  281;  C.  v.  Brown, 
147  Mass.  585,  9  Am.  St.  736,  18  ISi. 
E.  587;  Com.  v.  Krathofsiki,  171 
Mass.  459,  50  N.  E.  1040. 

IVIichilgan.  P.  v.  Harding,  53 
Mich.  48,  51  Am.  R.  95,  18  N.  W. 
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■wherein  the  indictment  is  found,  "to  be  a  freeman  and  a 
lawful  liege  subject;  and  consequently  neither  under  an 


555;   p.  V.  Reigel,  120  Micli.  78,  78 
N.  W.  1017. 

Minnesota.  S.  v.  Froiseth,  10 
Minn.  313;  S.  v.  Davis,  22  Minn. 
423. 

Mississippi.  Dowling  v.  S.,  5  Sm. 
&  M.  664;  Baker  v.  S.,  23  Miss.  243. 

Missouri.  S.  v.  Barnes,  20  Mo. 
413;  S.  V.  Brown,  64  Mo.  367;  S.  v. 
Pate,  67  Mo.  488;  S.  y.  Sartino,  216 
Mo.  436,  115  S.  "W.  1015. 

Nebraska.  Ellis  v.  S.,  81  Neb. 
284,  116  N.  W.  52;  Krause  v.  S.,  88 
Neb.  473,  129  N.  W.  1020. 

Nevada.  S.  v.  McNamara,  3  Nev. 
70. 

New  Hampsliire.  S.  v.  Bradford, 
57  N.  H.  188. 

New  Jersey.  S.  v.  Rickey,  4 
Halst,  293;  Ohase  v.  S.,  Spencer, 
218. 

New  Yorl<.  P.  v.  General  Ses- 
sions, 20  Johns  310;  Dolan  v.  P., 
64  N.  Y.  485;  U.  S.  v.  Reed,  2 
Blatch.  435;  P.  v.  Petrea,  92  N.  Y. 
128;  P.  V.  Rugg,  98  N.  Y.  537;  P. 
V.  Farmer,  194  N.  Y.  251,  87  N.  B. 
457. 

North  Carolina.  S.  v.  Martin,  82 
N.  C.  672;  S.  v.  Watson,  104  N.  C. 
735,  10  S.  E.  705;  S.  v.  Wilcox,  104 
N.  C.  847,  10  S.  E.  453;  S.  v.  Sharp, 
110  N.  C.  604,  14  S.  E.  504;  S.  v. 
Durham  Fertilizer  Co.,  Ill  N.  C. 
658,  16  S.  E.  231. 

OI<lahoma.  Oavett  v.  Ter.,  1 
Okla.  Cr.  Ap.  493,  98  P.  890;  S.  v. 
Pollock,  5  Okla.  Cr.  Ap.  26,  113  P. 
207. 

Oregon.  S.  v.  Lawrence,  12  Or. 
297,  7  P.  116. 

Pennsylvania.  White  v.  C,  C 
Bin     179;  C.  v.  Morton,  12  Phllad. 


595;  Traviss  v.  C,  106  Pa.  597; 
Com.  V.  Zillafrow,  207  Pa.  St.  274, 
56  A.  539. 

Rlnode  Island.  S.  v.  Davis,  12  R. 
I.  492,  34  Am.  R.  704;  S.  v.  Mellor. 
13  R.  I.  666;  S.  v.  Congdon,  14  R. 
I.  267;  S.  V.  Fidler,  23  R.  I.  41,  49 
A.  100. 

Soutli  Carolina.  S.  v.  McBvoy,  9 
S.  C.  208;  S.  V.  McNinch,  12  S.  C. 
89;  S.  V.  Jeff  coat,  26  S.  C.  114,  1  S. 
E.  440;  S.  V.  Toland,  36  S.  C.  515, 
15  S.  E.  599. 

Tennessee.  Barneg  v.  S.,  5  Yerg. 
186;  Madden  v.  S.  (Tenn.  1901),  67 
S.  W.  74;  Turner  v.  S.,  Ill  Tenn. 
593,  69  S.  W.  774. 

Texas.  Newman  v.  S.,  43  Tex. 
525;  Trevlnio  v.  S.,  27  Tex.  Ap. 
372,  11  S.  W.  447. 

Utah.     Thorp  v.  P.,  3  Utah,  441. 

Vernnont.  S.  v.  Champeau,  52  Vt. 
313,  36  Am.  R.  754. 

Virginia.  Shinn  v.  C,  32  Grat. 
899. 

Washington.  S.  v.  Gilliam,  56 
Wash.  29,  104  P.  1131. 

United  States.  U.  S.  v.  Reed,  2 
Blatch.  435;  U.  S.  v.  Tuska,  14 
Blatch  5;  U.  S.  v.  Collins,  1  Woods, 
499;  U.  S.  V.  Reeves,  3  Woods,  199; 
U.  S.  v.  Antz,  4  Woods,  174,  16  Fed. 
Rep.  119;  U.  S.  v.  Rondeau,  4 
Woods,  185,  16  Fed.  Rep.  109;  U.  S. 
v.  Eagan,  30  Fed.  Rep.  608;  Strau- 
der  V.  West  Virginia,  100  U.  S. 
303;  Clawson  v.  U.  S.,  114  U.  S. 
477,  5  S.  Ct.  949,  48  L.  Ed.  1075;  In 
re  Wilson,  140  U.  S.  575,  11  S.  Ct. 
870.  Statutory  disqualifications  are 
not  mere  defects  in  matter  of  form. 
Crowley  v.  U.  S.,  194  U.  S.  461,  24 
S.  Ct.  731,  48  L.  Ed.  1075. 
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attainder  of  any  treason  or  felony,  nor  a  villein,  nor  alien, 
nor  outlawed,  whether  for  a  criminal  matter  or,  as  some 
say,  in  a  personal  action.  "^^  With  us,  the  qualifications 
are  in  the  main  determined  by  the  differing  statutes  of  the 
States  ^*  and  the  United  States.^^  Probably  in  some  of  the 
States  the  statutory  disqualifications  exclude  those  of  the 
common  law,^^  but  they  appear  not  to  in  all.    Thus,- — 

2.  Alienage, — in  most  of  our  States,  disqualifies.*^  Yet 
under  the  statutes  of  some,  an  indictment  is  not  ill  because 
one  of  the  grand  jury  who  found  it  was  an  alien.*®  Again, — 

3.  Freeholder  or  Householder.  —  Some  of  our  stat- 
utes, not  all,*^  require  the  grand  juror  to  be  a 
freeholder     or     householder,*"      but      at     the      common 


33.  2  Hawk.  P.  C.  c.  25,  §  16. 

34.  S.  V.  Easter,  30  Ohio  St. 
542,  27  Am.  R.  478;  U.  S.  v.  Reed, 
2  Blatch.  435;  Moran  v.  C,  9  Leigh, 
651;  C.  V.  Willson,  2  Leigh,  739; 
Booth  V.  C,  16  Grat.  519;  C.  v. 
Strother,  1  Va.  Cas.  186;  Mahl  v. 
$.,  1  Tex.  Ap.  127;  S.  v.  Willson, 
2  McCord,  393;  RoUand  v.  C,  82 
Pa.  306,  22  Am.  R.  758;  Beason  v. 
S.,  34  Miss.  602;  C.  v.  Ryan,  5  Mass. 
90;  C.  V.  Smith,  9  Mass.  107;  U.  S. 
V.  Williams,  1  Dill.  485;  Brown  v. 
S.,  5  Bng.  607;  S.  v.  Ansaleme,  15 
Iowa,  44,  S.  V.  Congdon,  14  R.  I. 
267;  S.  V.  Maddox,  1  Lea,  671; 
Davison  v.  P.,  90  111.  221;  S.  v. 
Edens,  85  N.  C.  522 ;  S.  v.  Williams, 
35  S.  C.  344,  14  S.  E.  819. 

35.  R.  S.  of  U.  S.  §§  812,  820, 
822;  Clawson  v.  II.  S.,  114  V.  S. 
477;  U.  S.  V.  Tuska,  14  Blatch.  5; 
tr.  S.  V.  Hammond,  2  Woods,  197. 

36.  S.  V.  Easter,  supra. 

37.  C.  V.  Cherry,  2  Va.  Oas.  20; 
S.  V.  Cole,  17  Wis.  674i  S.  v. 
Haynes,  54  Iowa,  109,  6  N.  W.  156. 
See  Harless  v.  IT.  S.,  Morris,  169; 
P.  V.  Henderson,  28  Cal.  465;  P.  v. 
Quijada,   154    Cal.   243,   97   P.    689; 


S.  V.  Guillory,  44  La.  Ann.  317,  319, 
10  So.  761;  S.  V.  Hoffman,  71  N.  J. 
L.  285,  287,  289,  58  A.  1012;  Ter.  v. 
Woolsey,  3  Utah,  470,  24  P.  765. 
Any  discrimination  in  selecting 
grand  jurors  based  on  color  or 
race  renders  an  indictment  in- 
valid. Farrow  v.  S.,  91  Miss.  509, 
45  So.  619;  Miller  v.  Com.,  32  Ky. 
L.  249,  105  S.  W.  899. 

38.  S.  V.  Taylor,  8  Blackf.  178; 
Reich  V.  S.,  53  Ga.  73. 

39.  Palmore  v.  S.,  29  Axk.  248; 
S.  V.  Perry,  122  N.  C.  1018,  29  S.  E. 
384;  Fowler  v.  S.,  100  Ala.  96,  14 
So.  860;  Wills  v.  "S.,  69  Ind.  286; 
S.  V.  Henderson,  29  W.  Va.  147,  1 
S.  B.  225. 

40.  S.  V.  Rockafellow,  1  Haltt. 
332;  S.  V.  Duncan,  7  Yerg.  271; 
Stanley  v.  S.,  16  Tex.  557;  S.  v. 
Heirndon,  5  Blackf.  75;  Jackson 
V.  S.,  11  Tex.  261;  S.  v.  Motley,  7 
Rich.  327;  Barney  v.  S.,  12  Sm.  & 
M.  68;  S.  V.  Middleton,  5  Port.  484; 
S.  V.  Ligon,  7  Port.  167. 

Freeholder,  Householder.  As  to 
the  meaning  of  these  terms,  see 
post,  §  821.  One  in  possession  of 
land  under  a  parol  contract  for  its 
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law    the    want    of    this    qualification    is    no  objection.*^ 

§  852,  1.  Compared  with  Petit  Jury. — Speaking  in  a 
general  way,  on  a  question  chiefly  depending  on  the  di- 
verse statutes  of  the  States,  "the  disqualifying  rules  for 
grand  jurors  are  not  the  same,  or  so  strict,  as  for  petit 
jurors.*^  Yet  "no  person,"  said  Stevens,  J.,  "should  ever 
be  permitted  to  take  a  seat  as  a  member  thereof,  except 
such  good  and  lawful  men  as  will  impartially  and  faithuUy 
carry  the  true  objects  of  the  institution  into  effect."  *^  This, 
is  a  sort  of  general  rule,  the  particulars  of  which,  in  its 
nature,  are  subject  to  be  somewhat  differently  modified  in 
the  several  States.**     Perhaps  universally, — 

2.  Conscientious  Scruples. — One  whose  conscience*^ 
will  not  permit  him  to  condemn  another  for  what  will  be 
punished  capitally,*®  or  for  polygamy,*'^  is  as  unfit  a  grand 
juror  as  a  petit  to  pass  upon  the  case.     So, — 

3.  Expressed  Opinion.** — In  analogy  to  an  expressed 
opinion  of  guilt  as  disqualifying  one  to  be  a  petit  juror,** 
it  is  widely  held,  but  not  universally  or  on  so  strong  a  rea- 

purchase,   is  competent  as   a  free-  tory  v.  Woolsey,  3  Utah,  470;  U.  S. 

holder  to  be  a  grand  juror  in  Vir-  v.   Eagan,  30  Fed.  Rep.   608;    S.  v. 

ginia,  though  a  writ  of  right  to  re-  Ghampeau,   52  Vt.   313,   36   Am.   R. 

cover     It     is     pending.     C.  v.  Gun  754;   S.  v.  Sharp,  110  N.  C.  ,604,  14 

ningham,  6  Grat.  695.     So  Is  a  re-  S.  E.  504;  S.  v.  Gox,  52  Vt.  471;   S. 

versioner  of  land  held  and  occupied  v.  Smith,  80  N.  G.  410;  Koch  v.  S., 

by  a  widow   as   dower.     Wysor   v.  32  Ohio  St.  353;  Allen  v.  S.,  61  Miss. 

C.,  6  Grat.  711.     See  further  G.  v.  627;    S.  v.  Alexander,  35   La.  Ann. 

Burcher,  2  Rob.  Va.  826;   Aaron  v.  1100;    S.  v.  Gannon,  90  N.   G.  711; 

S.,  37  Ala.  106;   Sylvester  v.  S.,  72  S.    V.    Chairs,    9    Bax.    196;     S.    v. 

Ala.  201.  Brainerd,  56  Vt.  532,  48  Am.  R.  818; 

41.  Anonymous,     Russ.     &     Ry.  Gowart  v.  S.,  4  Okla.   Cr.  Ap.  123,. 
177.     See  as  to  this,  1  Ghit.  Grim.  Ill  P.  672. 

Law,  308;  2  Hawk.  P.  G.  c.  25,  §  19.  45.     Post,    §    918. 

42.  Compare  2  Hawk.  P.  C.  c.  46.  Jones  v.  S.,  2  Blackf.  175; 
25,   §   16    (ante,   §   851),  witn  lb.  c.      Gross  v.  S.,  2  Ind.  329. 

43,   §   12   et  seq.;    S.   v.   Easter,   30  47.     U.    S.   v.   Reynolds,    1   Utah, 

Ohio  St.  542,  27  Am.  R.  478;  IVlusick  226. 

v.  P.,  40  ni.  268.  48.     Post,   §  881    (2). 

43.  Jones  v.  S.,  2  Blackf.  475,  49.  Post,  §  908  et  seq.;  S.  v.  Gil- 
478.  lick,  7  Iowa,  287;   S.  v.  Quimby,  51 

44.  Consult  and  compars  Terri-  Me.  395. 
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son,  that  the  like  expression  is  a  like  disqualification  to 
be  a  grand  juror.^" 

§  853.  1.  Exempt. — A  statute  relieving  persons  from 
this  service, — as,  Westm.  2,  c.  38,  whereby  ' '  old  men  above 
the  age  of  seventy  years,  persons  perpetually  sick,  or  in- 
firm at  the  time  of  the  summons,  &c.,  shall  not  be  put  in 
juries," — does  not  render  them  incompetent.  They  can 
avail  themselves  of  the  exemption  or  not  as  they  please; 
a  party  cannot  object.®^    So, — 

2.  Excused  by  Court.  —  Ordinarily,  the  party  can- 
not complain  if  the  court  in  its  discretion  excuses 
a    grand    juror.^^      But    it    is    not    so    where    his  fel- 


50.  p.  V.  Jewett,  3  "Wend.  314; 
S.  V.  Gilllck,  7  Iowa,  287;  S.  v.  Os- 
Ijorne,  61  Iowa,  330,  16  N.  W.  201; 
U.  S.  V.  Jones,  31  Fed.  Rep.  725.  See 
■however,  S.  v.  Clarissa,  11  Ala.  57. 
And  see  S.  v.  Hughes,  1  Ala.  655: 
S.  V.  Rickey,  5  Halst.  83;  S  v. 
Easter,  30  Ohio  St.  542,  547,  27  Am. 
R.  478;  Musick  v.  P.,  40  III.  26S; 
■C.  V.  Woodward,  157  Mass.  516,  22 
N.  B.  939;  Betts  v.  S.,  66  Ga.  508; 
Lee  V.  S.,  69  Ga.  705;  S.  v.  Hamlin, 
47  Conn.  95,  36  Am.  R.  54;  post,  § 
S81;  S.  V.  Strait,  94  Minn.  384,  102 
N.  W.  913;  P.  V.  Landis,  139  Cal. 
426,  73  P.  153;  S.  v.  Baughman,  111 
Iowa,  71,  82  N.  W.  452;  Com.  v. 
Woodward,  157  Mass.  516,  518,  32 
N.  E.  939,  34  Am.  St.  302;  S.  v. 
Wilcox,  104  N.  C.  847,  849,  10  S. 
B.  453.  The  court  will  not  Bet  aside 
a  grand  juror  because  he  originated 
a  prosecution  which  will  come  un- 
der consideration.  Tucker's  Case, 
8  Mass.  286.  And  see  Musick  v. 
P.,  supra. 

51.  Post,  §  926;  2  Hawk.  P.  C.  c. 
25,  §  20;  Breeding  v.  S.,  11  Tex. 
257;  S.  V.  Brooks,  9  Ala.  9;  S.  v. 
Adams,  20  Iowa,  486;  S.  v.  Wright, 
53   Me.   328;    Booth  v.   C,  16  Grat. 


519;  C.  V.  Pritchett,  11  Bush,  277; 
S.  V.  Pierce,  8  Iowa,  231;  Loeb  v.  S., 
75  Ga.  258;  Carter  v.  S.,  75  Ga.  747; 
Davison  v.  P.,  90  111.  221;  Splgener 
V.  S.,  62  Ala.  383;  S.  v.  Graham, 
79  S.  C.  116,  60  S.  B.  431. 

52.  S.  V.  Bradford,  57  N.  H.  188; 
Ridling  v.  S.,  56  Ga.  601;  Gladden 
V.  S.,  12  Fla.  562;  Crimm  v.  C,  119 
Mass.  326;  Denning  v.  S.,  22  Ark. 
131;  Cotton  v.  S.,  31  Miss.  504.  It 
was  in  Mississippi  deemed  irregu- 
lar to  discharge  a  grand  juror  after 
the  body  has  been  duly  organized, 
because  of  the  sickness  of  his  wife. 
Yet  if  a  sufficient  number  remain 
to  do  business,  one  indicted  can- 
not complain.  If  the  court  puts  a 
substitute  in  the  place  of  the  ir- 
regularly discharged  juror,  the 
whole  doings  of  the  body  will  be 
void.  The  only  case  in  which  one 
can  be  added  after  the  original 
panel  is  sworn,  is  to  fill  a  vacancy 
caused  by  a  juror's  sickness  or 
death.  Pcfrtis  v.  S.,  23  Miss.  578. 
See  also  Box  v.  S.,  34  Miss.  614; 
Baker  v.S.,  23  Miss.  243;  Thompson 
V.  S.,  9  Ga.  210.  In  Virginia,  the 
court  may  order  a  fresh  juror 
sworn  in,  after  the  impaneling,  to 
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lows    excuse    Mm;    for   they    have    not    the    authority.^* 

§854.  1.  How  Many. — At  common  law,  a  grand  jury 
may  consist  of  any  number  of  persons  not  less  than  twelve 
nor  more  than  twenty-three.^*  And  in  most  of  our  States 
it  is  not  otherwise  by  statutes.^^  In  some,  the  larger  num- 
ber is  varied, — for  example,  reduced  to  sixteen, — but  it 
is  nowhere  over  twenty-three^  or  under  twelve.^®  There 
are  States  in  which  the  number  has  been  fixed  by  the  Con- 
stitution at  twelve.^'^ 

2.  Twelve  present. — Whatever  the  number  of  the  or- 
ganized grand  jury,  twelve  jurors,  by  the  unwritten  rule, 
and  largely  by  statutes,  are  an  adequate  quorum  for  bus- 


supply  the  place  of  one  discovered 
to  be  incompetent.  C.  v.  Burton, 
4  Leigh,  645,  26  Am.  D.  337.  And 
see  Jetton  v.  S.,  Meigs,  192  Low- 
rence  v.  S.,  i  Yerg.  145;  Wadlin's 
Case,  11  Mass.  142;  Findley  v.  P., 
1  Mich.  234;  S.  v.  Jacobs,  6  Tex. 
S9;  Baldwin's  Case,  2  Tyler,  473; 
■S.  V.  Brooks,  48  La.  Ann.  1519,  20 
So.  905;  S.  V.  McNay,  100  Md.  622, 
60  A.  273;  Posey  v.  S.,  86  Miss.  141, 
■38  So.  324.  The  court  may  always 
discharge  a  grand  jury  for  cause; 
U.  S.  V.  Mitchell,  136  Fed.  896;  S. 
V.  Strait,  94  Minn.  384,  102  N.  W. 
913;  S.  V.  Pollock,  5  Okla.  Cr.  Ap. 
26,  113  P.  207;  S.  v.  Edgerton,  100 
Iowa,  63,  69  N.  W.  280;  S.  v.  Hop- 
kins, 115  La.  786,  40  So.  166. 

53.  Smith  v.  S.,  19  Tex.  Ap.  95; 
-Jones  V.  S.,  89  C.  C.  A.  303,  162 
Fed.    417. 

54.  1  Chit.  Crim.  Law,  311;  Eex 
■V.  Marsih,  1  Nev.  &  P.  187,  6  A.  & 
E.  236;  S.  v.  Vaughn,  132  Mo.  Ap. 
135,  112  S.  W.  728.  That  more  than 
"24  are  summoned  is  not  3rror.  U. 
"S.  V.  Mitchell,  136  Fed.  896;  San- 
ders V.  S.,  148  Ala.  603,  41  So.  466. 

55.  C.  V.  Wood,  ?  Cush  149.    And 


see  Ridling  v.  S.,  56  Ga.  601;  Shinn 
V.  C,  32  Grat.  899;  S.  v.  Williams, 
31  Nev.  360,  102  P.  974;  S.  v.  Zel- 
ler,  77  N.  J.  L.  619,  73  A.  498;  S.  v. 
McNay,  100  Md.  622,  60  A.  273. 

56.  S.  V.  Swift  14  La.  Ann.  827; 
S.  V.  Hawkins,  5  Eng.  71;  Harding 
V.  S.,  22  Ark.  210;  P.  v.  Gatewood, 
20  Cal.  146;  P.  v.  Roberts,  6  Cal. 
214;  P.  V.  Thurston,  5  Cal.  69; 
Keeoh  v.  S.,  15  Fla.  591;  Barron 
V.  P.,  73  111.  256;  tJ.  S.  v.  Reynolds, 
1  XJtali,  226,  319;  Pybos  v.  S.,  3 
Humph.  49;  P.  v.  Green,  1  Utah, 
11;  S.  V.  Ostrander,  18  Iowa,  435; 
Gladden  v.  S.,  12  Fla.  562;  Leath- 
ers V.  S.,  26  Miss.  73;  P.  v.  Hunter, 
54  Cal.  65;  Beasley  v.  P.,  89  lU.  571; 
Norris  House  v.  S.,  3  Green© 
(Iowa),  513.  As  to  Utah,  see  Bran- 
nlgan  v.  P.,  3  Utah,  488,  24  P.  767. 

57.  Lott  V.  S.,  18  Tex.  Ap.  627; 
Rainey  v.  S.,  19  Tex.  Ap.  479';  Mc- 
Nesse  v.  S.,  19  Tex.  Ap.  48;  Smith 
V.  S.,  19  Tex.  Ap.  95;  Williams  v. 
S.,  19  Tex.  Ap.  265;  Ex  parte 
Swain,  19  Tex.  Ap.  323;  English  v. 
S.,  31  Fla.  340,  356,  12  So.  689;  Don- 
ald V.  S.,  31  Fla.  255,  12  So.  695. 
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iness.^^  But  there  are  States  in  which  statutes  variously 
provide  otherwise.^" 

3.  Twelve  concur. — In  England  and  in  all  our  States,  to 
render  a  finding  valid,  twelve  of  the  grand  jurors  must  con- 
sent; nor  need  more  than  twelve,  even  though  this  body 
should  consist  of  the  full  number  of  twenty-three.®"    An.d-^ 

§  855.  Under  our  Constitutions, — to  the  extent  to  which 
they  secure  this  form  of  prosecution,"^  it  is  not  competent 
for  legislation  to  authorize  the  finding  of  an  indictment 
on  the  concurrence  of  less  than  twelve  of  the  grand  jurors 
sitting;  ^^  the  like  rule  applies  here  as  to  the  petit  jury, 
whose  verdict,  constitutionally  to  convict,  must  be  agreed 
to  by  the  entire  twelve.®*  Yet  in  a  case  where  indictment 
is  not  constitutional  right, — for  example,  one  of  a  minor 
misdemeanor, — a  statute  may  well  provide  for  a  grand' 
jury,  say  of  fifteen,  nine  only  of  whom  need  concur  in  the 
finding.®*  And  in  any  case,  it  may  limit  the  number  be- 
low twenty-three  if  it  requires  the  finding  to  be  by  twelve;  ®^ 
because  the  smaller  number  whereof  the  twelve  are  a  part, 

58.  S.  V.  Copp,  34  Kan.  522,  9  P.  Butler,  8  Cal.  435;  S.  v.  Perry,  122- 
233;  S.  V.  Brainerd,  56  Vt.  532,  48  N.  C.  1018,  29  S.  B.  384;  Hayes  v. 
Am.  R.  818;    S.  v.  Williams,  35  S.      S.,    3   Okla.    Cr.   1,   103   Pac.   1061; 

C.  344,  14  S.  B.  819.  And  see  In  re  Robinson  v.  Ter.,  16  Okla.  241,  S5 
Wilson,  140  TJ.  S.  575,  11  S.  Ct.  879;  P.  451;  reversed  In  148  F.  830,  78 
S.   V.   Weber,   31   Nev.   385,   103   P.      C.  C.  A.  520. 

.411;  In  re  Wilson,  140  U.  S.  581,  11  61.     Ante,  §  130  et  seq.,  145. 

S.   Ct.   870,   35  L.  Ed.   513;    People  62.     S.  v.  Barker,  107  N.  C.  913„ 

V.  Simmons,  119  Cal.  1,  50  P.  844.  12  S.  B.  115. 

59.  Norris  House  v.  S.,  3  Greene  63.     Post,  §  897. 

(Iowa),  513;   P.  v.  Hunter,  54  Cal.  64.     Thurman  v.   S.,  25  Ga.  220; 

65;    S.  V.  Vincent,   91   Md.   718,   47  Patterson  v.  S.,  171  Ala.  2,  54'  So. 

A.  1036,  52  L.  R.  A.  83.  656;  S.  v.  Connors,  233  Mo.  348,  135 

60.  2  Hawk.  P.  C.  c.  25,  §  16;  S.  W.  444;  Jones  V.  U.  S.,  89  C.  C. 
S.  V.  Miller,  3  Ala.  343;  Johnston  A.  303,  162  Fed.  Rep.  417;  Eu- 
V.  S.,  7  Sm.  &  M.  58;  Bowling  v.  banks  v.  S.,  5  Okla.  Cr.  Ap.  325,. 
S.,  5  Sm.  &  M.  664;  Hudson  v.  S.,  114  P.  748;  Elder  v.  S.,  5  Okla.  Cr. 
1   Blackf.   317;    S.   v.   Davis,   2   Ire.  Ap.   693,   114   P.   752. 

153;    C.    V.    Sayers,    8    Leigh.    722;  65.     Brucker  v.  S.,  16  Wis.  333; 

Low's  Case,  4  Greenl.  439,  16  Am.  Parker  v.   P.,   13   Colo.    155,    21   P, 

D.  271;  S.  V.  Clayton,  11  Rich.  581;  1120;  S.  v.  McNay,  100  Md.  622,  6U. 
S.   V.   Symonds,   36  Me.-  128;    P.  v.  A.  273. 
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the  more  secure  is  the  defendant  against  being  indicted. 
The  provision  is  in  his  favor.  On  the  other  hand,  if  it  au- 
thorizes more  than  twenty-three  grand  jurors,  and  a  finding 
on  a  vote  of  twelve,  it  increases  his  danger,  and,  in  princi- 
ple, it  is  unconstitutional.  Likewise,  it  is  void  as  being 
contradictory  and  absurd ;  because,  by  its  terms,  if  the  need- 
ful twelve  find  "A  true  bill,"  another  needful  twelve  can 
find  it  "Not  a  true  bill,"  by  reason  whereof  the  delibera- 
tions of  this  body  will  produce  no  result.*® 

§  856.    1.    The  Swearing  of  the  Grand  Jury — is  essential 
to  its  organization.®^ 

2.     The  Form  of  the  Oath — is  established  by  common 
law  usage,  ancient  and  modern,  and  its  substance  must  be 
preserved;  yet  the  manner  of  administering  it  is  of  mere 
practice,  and  subject  to  change.®*     In  England,  the  form 
is — 

"Oath  of  the  Foreman.  Sir,  you  as  foreman  of  this  grand  in- 
quest for  our  sovereign  lady  the  queen  and  the  body  of  this  county, 
shall  diligently  inquire,  and  true  presentment  make,  of  all  such  mat- 
ters and  things  as  shall  be  given  to  you  in  charge,  or  shall  other- 
wise come,  to  your  knowledge,  touching  this  present  service;  the 
■queen's  counsel,  your  fellows',  and  your  own,  you  shall  keep  secret; 
you  shall  present  no  one  through  envy,  hatred,  or  malice,  neither 
shall  you  leave  any  one  unpresented  through  fear,  favor,  affection, 
gain,  reward,  or  hope  thereof,  but  you  shall  present  all  things  truly 
and  indifferently  as  they  shall  come  to  your  knowledge,  according 
to  the  best  of  your  understanding.     So  help  you  God. 

66.     Consult  Brannigan  v.  U.  S.,  67.     Ridling  v.   S.,    56    Ga.    601; 

July   Term,   1869,   pamph.;    Branni-  Bird  v.  S.,  53  Ga.  602.     Indictment 

gan  v.   P.,   3  Utah,   488,  24  P.   767.  by     grand     jury     unsworn  is  void. 

It  seems  that  a  statute  in  Utah  de-  Hardy  v.   S.,   96   Miss.   844,   51   So. 

Clares  that  a  grand  jury  shall  con-  460.     Pull   oath   must  be   adminis- 

sist     of     twenty-four     men.       The  tered.  S.  v.  Purco,  51  La.  Ann.  1082, 

reader   will   determine   for   himself  25    So.    951;    S.    v.   Allen,    63    Kan. 

whether  the  reasoning  of  the  court  598,"  66  P.  628.    Which  must  appear 

tDr    the    reasoning    of    my    text    is  in   the   minutes.     Hardy  v.    S.,    96 

the  sounder  in  law.     And  see  P.  v.  Miss.  844,  51  So.  460. 
Green,   1   Utah,   11;    Anonymous,   2  68.     Brown   v.    S.,    10    Ark.    607; 

Bur.    1082;    Conkey   v.    P.,    1    Abb.  Allen  v.  P.,  77  111.  484;  S.  v.  Furco. 

Ap.   418.  51  La.  Ann.  1082,  25  So.  95. 
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"Oath  to  the  other  Jurymen,  four  at  a  time.  The  same  oath  that 
your  foreman  hath  taken  on  his  part,  you  shall  well  and  truly  keep 
and  observe  on  your  respective  parts.    So  help  you  God." "" 

§  856  a.    1.    One  Unauthorized  or  Incompetent  Juror, — 

acting  with  the  rest,  vitiates  the  indictment  if  the  objec- 
tion is  duly  takenJ"  So  does  the  exclusion  from  the  panel 
of  a  qualified  person'^^  But  the  mere  presence  of  one  not 
qualified,  yet  not  acting,  does  not  necessarily  in  all  cir- 
cumstances have  this  effect.^^    And — 

2.  A  Mistake  in  Swearing  in — grand  jurors  may  be  cor- 
rected without  a  fatal  effect  on  the  entire  body.'^^ 

§  857.  1.  Secrecy. — The  oath,  it  is  perceived,  contains 
a  promise  of  secrecy.  Added  to  which,  some  of  our  States 
have  statutes  requiring  it,''*  and  even  providing  a  punish- 
ment for  its  breach.''^  The  same  was  also  enjoined  by  the 
common  law,  which,  it  appears,  made  a  violation  of  the 
duty  heavily  punishable.''*'     On  the  other  hand,  there  are 


69.  2  Gude  Crown  Pract.  583. 
And  see  Rex  v.  Shaftshury,  8  How. 
St.  Tr.  759.  The  same  matter,  with 
slight  verbal  changes  which  do  not 
vary  the  meaning,  may  be  found  in 
4  Chit.  Crim.  Law,  183.  See  At- 
weU  V.  U.  S.,  162  Fed.  97,  revers- 
ing 140  Fed.  368. 

70.  Kitrol  V.  S.,  9  Fla.  9;  XJ.  S. 
V.  Hammond,  2  Woods,  197;  S.  v. 
Clough,  49  Me.  573;  Osborn  v.  S., 
154  Ala.  44,  45  So.  666;  Ex  parte 
Love,  49  Tex.  Cr.  475,  93  S.  W.  551. 
As  to  unqualified  grand  jurors  see, 
Posey  V.  S.,  86  Miss.  141,  38  So. 
324. 

71.  Green  v.  S.,  73  Ala.  26. 

72.  Post,  §  861;  S.  v.  Clough, 
supra.  See  S.  v.  Froiseth,  16  Minn. 
313. 

73.  S.  V.  Fee,  19  Wis.  562.  And 
see  S.  V.  Froiseth,  supra. 

74.  P.  V.  Tinder,  19  Oal.  539; 
Borello  v.  County,  8  Cal.  Ap.  215, 
96   P.   404. 


75.  White  v.  S.,  44  Ala.  409;  St. 
Louis  I.  M.  &  S.  Ry.  Co.  v.  S.  (Ark. 
1911),  136  S.  W.  938;  Hall  v.  S.,  134 
Ala.  90,  32  So.  750. 

76.  3  Russ.  Crimes.  (5th  Eng. 
Ed.)  by  Prentice,  556,  note,  referr- 
ing to  2  Rol.  Abr.  77  (F),  1,  wheru 
the  offense  is  said  to  be  misde- 
meanor. The  note  proceeds:  "In 
27  Ass.  pi.  63,  a  grand  juryman  was 
indicted  as  a  felon  for  discover- 
ing what  took  place  before  the 
grand  jury,  but  it  vias  .said  that 
some  justices  held  that  this  was 
treason.  He  was  arraigned,  how- 
ever, for  felony  only,  and  ac- 
quitted; and  a  quaere  is  added,  as 
to  what  the  judgment  would  have 
been  if  he  had  been  convicted." 
See  also  1  Chit.  Crim.  Law,  317. 
where  the  offense  is,  doubtless  cor- 
rectly, said  to  be  misdemeanor, 
s.  p.,  2  Hale  P.  C.  161. 
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States  in  wMch  not  even  the  oath  has  a  promise  of  secrecy.'''^ 
Various  reasons  for  enforcing  secrecy  have  been  given;  as, 
to  keep  from  an  unarrested  defendant  the  knowledge  which 
would  suggest  escape;  to  prevent  defendants  from  collect- 
ing perjured  testimony  for  the  trial;  to  render  the  wit- 
nesses before  the  grand  jury  more  free  in  their  disclosures. 
Hence, — 

2.  End  of  Secrecy. — Where  these  reasons  have  ceased 
to  operate,  it  is  the  better  opinion,  contrary  perhaps  to 
some  cases,  but  maintained  in  most,  that  any  revelations 
of  the  grand  jury's  doings  which  justice  demands,  may 
be  made.''*  The  witness  may  be  the  prosecuting  attorney  ''* 
or  a  third  person  present,®"  a  grand  juror  himself,®^  or  one 
who  gave  evidence  before  the  grand  jury,  who  may 
be  even  required  to  state  what  his  own  testimony  was.*^ 
For  illustration — 

§858.    1.    Contradict  Witness,  and  the  Like. — On  an 

indictment  for  perjury,*^  an  action  for  malicious  prosecu- 

77.  Sands  v.  Robison,  12  Sm.  &  Allen  v.  S.,  162  Ala.  74',  50  So.  279. 
M.  704,  51  Am.  D.  132;  Granger  v.  79.  g.  y.  van  Buskirk,  59  Ind. 
Warrington,  3  Oilman,  299;  S.  v.  3g4'.  Surtzer  v.  S.,  7  Ga.  Ap.  7,  65 
Brewster,  10  Vt.  341,  346.  s.  E.  1079. 

78.  3    Russ    Crimes     (Sth    Eng.  g^     kittle    v.    C,    25    Grat.    921; 
Ed.)   by  Prentice,  555;   C.  v.  Mead,  ^   Hughes,  1  Car.  &  K.  519. 
12  Gray,  167,  170,  71  Am.  D.  741; 

Burnbam  v.  katfl;id,  5  Blackf.  21;  ^ /l"     «•   v.  Wood    53   N.   H    484; 

S.  y.  Brougbton,  7  Ire.  96,  45  Am.  ^.  S   v.  Charles   2  Crunch  C.  C.  7   ; 

D.   507;    Jones  y.   Turpln,   6  Heisk.  ^'°^^'l\f:'  "i''^^'  ^'''  ^-  1^^"' 

181;  Clanton  y.  S.,  13  Tex.  Ap.  139;  ^^  ^ush.  137;   Gordon  v.  C.  92  Pa. 

S.   ;.   Brewer,   8   Misso.   373.     And  216,  37  Am.  R.  672;    Clanton  v.  S., 

see,       under       Missouri      Statutes,  ^^   Tex.  Ap.   139    (overruling  Ruby 

Tindle    y.    Nichols.     20     Mo.     326;  ^-  «-  9  Tex.  Ap.  353);   Bressler  v. 

Beam  v.  Link,  27  Mo.  261;  Fother-  f  ■'  ^"J"; f  ^'  f  ^•,^;  f  i  ^^,  ^^''' 

ingham  v.  Adams  Exp.,  34  Fed  Rep.  Schmidt,  71  Cal.  212,  12  P.  55. 

646;  Zeigler  y.  S.,  2  Ga.  Ap.  632,  58  82.     Reg.   v.    Gibson,    Car.    &    M. 

S.  E.  1066;   S.  v.  Putnam,  53  dreg.  672. 

266,  100   P.   2;    S.   v.   Campbell,   73  83.     Reg.  v.  Hughes,  1  Car.  &  K. 

Kan.  688,  9  L.  R.  A.  533,  85  P.  784.  519';   Crocker  v.  S.,  Meigs,  127;   Pil- 

As  for  example  to  prove  there  was  grim  v.  S.,  3  Okla.  Cr.  Ap.  49,  104 

an  insuflaciency  of  evidence  on  a  P.  383. 
motion    to    quash    an    indictment. 
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tion  **  or  for  slander,*^  a  question  of  the  credibility  of  a 
testifying  witness,*"  or  of  a  confession  by  the  defendant,*'^ 
it  is  competent  to  show  what  was  said  and  done  before 
the  grand  jury.    So, — 

2.  Who  testified. — It  may  be  disclosed  that  a  partic- 
ular person  did  not  testify  before  this  body.*^    But — 

3.  Against  Record — Invalidate. — In  a  general  way, 
nothing  will  be  received  against  the  record  of  the  grand 
jury,  or  to  invalidate  its  doings.*^  But  the  justice  of 
particular  cases  has  been  permitted  to  create  some  not 
well-defined  qualifications  of  this  doctrine;  as,  suffering 
it  to  be  shown  that  the  indorsement  "a  true  bill"  was,  by 
mistake  of  the  clerk  of  the  grand  jury,  written  for  "not 
a  true  bill.""" 

§  859.  1.  The  Jurisdiction — of  the  grand  jury  is  local 
to  the  county  or  district,  and  it  cannot  inquire  of  crimes 
elsewhere,  unless  specially  authorized  by  statute.*^  So, — 

2.  All  Offenses — are  ordinarily  cognizable  by  this  body, 
but  the  statutes  of  some  of  the  States  have  withdrawn 
from  it  various  minor  ones.®^ 

84.  Jones  v.  Turpin,  6  Heisk.  Conn.  457;  Rex  v.  Marsh,  1  Nev.  & 
181.  P.  187,  6  A.  &  E.  236,  2  Har.  &  W. 

85.  Sands  v.  Robinson,  12  Sm.  366,  1  Jur.  38;  S.  v.  Morris,  36  Iowa, 
&  M.  704,  51  Am.  D.  132.  272;  Cotton  v.  S.,  43  Tex.  169;  S.  v. 

86.  C.  V.  Mead,  12  Gray,  167,  71  Oxford,  30  Tex.  428,  431;  S.  v.  Llt- 
Am.  D.  741;  Perkins  v.  S.,  4  Ind.  tie,  42  Iowa,  51;  S.  v.  Hart,  67  Iowa, 
222;  Little  v.  C,  25  Grat.  921;  S.  v.  1*2,  25  N.  W.  99.  See  S.  v.  Flynn, 
Wood,  53  N.  H.  484;  Rex  v.  Watson,  42  Iowa,  164;  Hofler  v.  S.,  16  Ark. 
32  How.  St.  Tr.  1,  107;  Bressler  v.  534;  post,  §  874;  Hooker  v.  S. 
P  117  ni  422-  S.  V  Van  Buskirk,  98  Md.  145,  56  A.  390;  Gitchell  v.  P., 
59  Ind.  384;  Clanton  v.  S.,  13  Tex.  146  111.  175,  33  N.  E.  757;  U.  S.  v. 
Ap.  139;  Gordon  v.  C,  92  Pa.  216,  Cobban,  127  F.  713;  Nash  v.  S.,  73 
37  Am.  R.  672;   P.  v.  Nail,  242  111.  Ark.  339,  84  S.  W.  497. 

284,  89  N.  E.  1012;   S.  v.  Woodard,  90-     S.  v.  Horton,  63  N.  C.  595. 

132  la.  675,  108  S.  W.  753.  91-     2  Hawk.  P.   C,   c.  25,   §   34^ 

87.  S.  V.  Broughton,  7  Ire.  96,  45  Beal.  v.  S.,  15  Ind.  378;  Wau-kon- 
Am.  D.  507;  U.  S.  v.  Charles,  2  chaw-neek-kaw  v.  U.  S.,  Morris,  332. 
Cranch,  C.  C.  76..  92.     S.  v.  Koehler,   6  Iowa,   398; 

88.  C.  V.  Hill,  11  Cush.  137.  S.  v.  Shawbeck,  7  Iowa,  322;   S.  v. 

89.  P.   V.   Hulbut,   4   Denio,   133,  Hunter,  5  Humph.  597. 
-47   Am.    D.    244;    S.    v.    Fasset,    16 
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§860.  Void  or  Voidable. — ^An  indictment  found  at  a 
term  of  court  not  authorized  is  void.®*  And  there  may 
be  such  radical  imperfections  in  the  constitution  of  this 
body  as  nullify  all  its  doings.**  But  ordinarily  errors  in 
its  organization  and  action  render  its  findings  only  void- 
able; where  the  objection,  to  be  available,  must  be  taken 
in  a  particular  time  and  method,®®  as  will  be  explained 
in  the  chapter  after  the  text. 

93.  Davis  v.  S.,  46  Ala.  80.  See  51  Ala.  25;  Pope  v.  S.,  165  Ala:  68, 
C.  V.  Bannon,  97  Mass.  214;  Finne-      51  So.  521. 

gan  V.  S.,  57  Ga.  427.  95.    Runnels  v.  S.,  28  Ark.  121; 

94.  Post,  §§  888,  889;  S.  v.  Mc-  Bass  v.  S.,  37  Ala.  469;  S.  v.  Wll- 
Namara,  3  Nev.  70;  O'Byrnes  v.  S.,      liams,  3  Stew  454,  456. 
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CHAPTEE  LX. 


THE  PROCEEDINGS  BEFORE  THE  GRAND  JURY. 

Compare — with  chapters  commencing  ante,  §§  695  and  702;  also,  with 
the  last  chapter  and  the  next. 

§  861.  1.  An  Officer, — after  the  grand  jury  is  sworn, 
is  appointed  to  attend  it.^^  But  this  is  not  indispensable 
to  the  legal  constitution  of  the  body,  or  the  valid  trans- 
action of  its  business.®'^     Also, — 

2.  A  Foreman, — who  is  one  of  the  grand  jury,  is  ap- 
pointed or  chosen;''*  but  in  the  absence  of  a  mandatory 
statute,  probably  its  doings  may  be  valid  without.*® 

3.  A  Stenographer — for  a  grand  jury  is  sometimes  or  in 
some  States  permitted.^ 

4;  Who  present — Distinctions. — ^As  to  the  presence  of 
persons  not  of  the  grand  jury,  it  appears  to  be  deemed  less 
objectionable  at  the  giving  in  of  the  evidence  than  during 
the  deliberations  thereon.  In  some  early  instances;  not  as 
of  common  practice,  but,  it  seems,  at  the  request  of  the 
officers  prosecuting,  the  testimony  was  delivered  to  the 
jurors  in  open  court,  yet  they  considered  of  it  in  private.^ 
In  modem  times,  the  grand  jury,  though  a  part  of  the 
court,  always  sits  by  itself  while  receiving  evidence;  and 

96.  2  Gude  Crown  Pract.  583;  46  N.  W.  956;  TJ.  S.  v.  American 
Zelgler  v.  S.,  2  Ga.  Ap.  632,  58  S.  E.  Tobacco  Co.,  177  Fed.  774;  Thayer 
1066.  V.  S.,  138  Ala.  39,  35  So.  506;  S.  v. 

97.  S.  V.  Perry,  Busbee,  330.  Brewster,  70  Vt.  341,  348a;  Courtney 

98.  Jacobs  v.  S.,  146  Ala.  103,  42  v.  S.,  6  Ind.  Ap.  356,  32  N.  E.  335: 
So.  70.  Ante,  §  697;  Lung's  Case,  S.  v.  Bates,  148  Ind.  610,  48  N.  E. 
1  Conn.  428.  2;  S.  v.  Bowman,  90  Me.  363,  38  A. 

99.  Ante,  §698    (1),    note,    700  331,  is  contra. 

(2)  and  note.    S.  v.  Kutzleben  (la.  2.    Rex  v.   Shaftesbury,   8  How. 

1907),  113  N.  W.  484.  St.  Tr.  759,  771,  774,  775,  820,  821; 

1.    TJ.   S.   V.   Simmons,    46    Fed.  Poulterer's  Case,  9  Co.  55b. 
Rep.  65;  P.  v.  Lauder,  82  Mich.  109, 
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it  is  believed  that  the  taking  of  it  in  public,  even  in  an 
exceptional  instance,  -would  not  now  be  permitted."  Yet 
if  while  the  testimony  is  being  given  in,  a  third  person  not 
participating  is  present  under  no  suspicious  circumstances, 
— as,  a  bailiff,  or  one  drawn  as  a  grand  juror  yet  not  in 
due  form, — ^the  indictment  will  not  be  vitiated.*  Such 
person  is  under  the  same  obligation  of  secrecy  with  the 
jurors.^  The  authorities  are  not  distinct  as  to  the  effect 
of  this  sort  of  presence  during  the  deliberations  on  the 
finding  of  a  bill;  yet,  at  least,  in  the  words  of  Hanna,  J., 
"the  better  practice  would  be  for  the  jury  to  exclude  every 
other  person  from  their  room  at  such  time,  but  we  are  not 
prepared  to  say  that  they  may  not  in  their  discretion  permit 
the  prosecuting  attorney  to  remain."*    As  to  the — 

5.  Prosecuting  Officer. — The  practice  as  to  his  relations 
to  the  grand  jury  is  not  quite  uniform.  In  most  of  our 
States,  he  enters  their  room;  and,  when  they  are  not  de- 
liberating on  their  finding,  is  with  them,  helping  in  the 
examination  of  witnesses,  and  advising  on  questions  of 
law.'^     And  his  assistants  may  participate  therein.®     Yet 

3.  S.  V.  Branch,  68  N.  C.  186,  12  McNinch,  12  S.  C.  89  (which  corn- 
Am.  R.  633;  Grand  Jury  v.  Public  pare  with  S.  v.  Addison,  2  S.  C. 
Press,  4  Brews.  313;  Choice  v.  S.,  356) ;  S.  v.  Baiter,  33  W.  Va.  319,  10 
54  Tex.  Cr.  Ap.  517,  114'  S.  W.  132,  S.  E.  639;  P.  v.  Acritelli,  57  Misc. 
1^5.  574,  110  N.  Y.    S.    430;    U.    S.    v. 

4.  Ante,  §  857  (2);  S.  v.  Kim-  Mitchell,  136  Fed.  896;  Hall  v.  S., 
ball,  29  Iowa,  267;  S.  v.  Clough,  49  134'  Ala.  90,  32  So.  750.  His  inter- 
Me.  573;  Little  v.  C,  25  Grat.  921;  ference  in  the  deliberations  of  the 
Waterman  v.  S.,  116  Ind.  ol,  18  N.  Grand  Jurors  will  furnish  ground 
B.  63;  Com.  v.  Hegedus,  44  Pa.  Sup.  for  quashing  the  bill.  TJ.  S.  v. 
Ct.  157;  Leedy  v.  Brown,  27  Okla.  Wells,  163  Fed.  313;  Haywood  v. 
489,  113  P.  177;  Sadler  v.  S.,  124  S.  (Tex.  Cr.  Ap.  1911),  134  S.  W. 
Tenn.  50,  136  S.  W.  430.  218. 

5.  1  Chit.  Crim.  Law,  317.  8.    U.  S.  t.  Reed,  2  Blatch.  435; 

6.  Shattuck  v.  S.,  11  Ind.  473,  S.  v.  Whitney,  7  Or.  386;  P.  v. 
477;  S.  V.  Kimball,  supra;  S.  v.'  Lyman,  2  Utah,  30;  Moody  v.  S. 
Fas'set,'  16  Conn.  457.  See  U.  S.  v.  (Tex.  Cr.  Ap.  1909),  121  S.  W.  1117; 
Terry,  39  Fed.  Rep.  355;  S.  v.  U.  S.  v.  Haskell,  169  Fed.  449  (at- 
Maben,  5  Okla.  Cr.  Ap.  581,  111  P.  torney  specially  appointed);  U.  S. 
1122.  -^^  American  Tobacco  Co.,  177  Fed. 

7.  Shattuek  v.  S.,  11  Ind.  473;  Ex  774;  U.  S.  v.  Heinze,  177  Fed.  770 
parte  Crittenden,  Hemp.  176;  S.  v.  (construing  Federal   statute).     So 
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in  Mississippi  this  privilege  is  not  accorded  a  mere  private 
attorney  employed  to  aid  in  a  prosecution.®  In  Connecti- 
cut, unless  a  former  practice  has  been  changed,  it  would 
seem  that  not  even  the  State's  attorney  is  admitted.^" 

6.  The  Defendant, — or  person  against  whom  an  accu- 
sation is  pending,  is  not  admitted."  His  constitutional 
right  to  confront  the  witnesses  against  him  is  not  available 
at  this  stage  of  the  proceeding.^^ 

§  862.  The  Common  Law  Procedure — governs  a  grand 
jury  constituted  by  a  statute,  unless  it  otherwise  provides.^^ 

§  863.  1.  Practical  Questions— arise,  as  to  care  by  the 
prosecuting  officer  in  drawing  the  indictment  and  prepar- 
ing the  evidence,^*  instructions  to  the  grand  jury  by  the 
court,^^  and  the  like,  the  solution  of  which  comes  chiefly 
from  a  blending  of  common-sense,  law,  and  the  practice 
of  the  particular  tribunal. 


may  the  attorney-general  when  au- 
thorized to  prosecute  on  the  default 
of  the  prosecuting  atorney.  S.  v. 
District  Court,  19  N.  D.  819,  124  N. 
"W.  417.  See  also  S.  v.  Sullivan,  110 
Mo.  Ap.  75;  P.  V.  Strauch,  247  111. 
220,  93  N.  E.  126.  Not  the  sheriff. 
Herrington  v.  S.,  98  Miss.  410,  B3 
So.  783.  See,  also,  Taylor  v.  S.,  49 
Fla.  69,  38  So.  380;  Regent  v.  P., 
96  ni.  App.  189;  Franklin  v.  Com., 
105  Ky.  237,  48  S.  W.  986,  20  Ky.  L. 
1137;  and  U.  S.  v.  Rosenthal,  121 
P.  862. 

9.  Durr  v.  S.,  53  Miss.  425; 
Hartgraves  v.  S.,  5  Okla.  Cr.  Ap. 
266,   114   P.   343. 

10.  Lung's  Case,  1  Conn.  428; 
S.  V.  Fasset,  16  Conn.  457,  469. 

11.  S.  V.  Hamlin,  47  Conn.  95,  36 
Am.  R.  54;  U.  S.  v.  Terry,  39  Fed. 
Rep.  355;  P.  v.  Singer,  18  Abh.  N. 
Cas.  96.  It  would  seem  to  have 
been  a  former  practice  in  Connecti- 
cut to  admit  the  defendant  to  the 
grand  jury  room  to  cross-examine 


the  witnesses  against  him.  See  the 
Connecticut  cases  cited  in  the  last 
note.  But  an  indictment  was  good 
though  he  did  not  even  know  of  the 
proceeding.  S.  v.  Walcott,  21  Conn. 
272.  Defendant  has  a  right  to  be 
present.  Dyer  v.  S.  (Ga.  Ap.  1909), 
65  S.  E.  555;  P.  v.  Lauder,  82  Mich. 
109,  46  N.  W.  956.  And  he  seems 
to  have  a  right  to  be  present  in 
.open  court  when  the  grand  jurors 
are  impanelled  in  order  that  he 
may  determine  whether  or  not  to 
use  his  statutory  challenges.  S.  v. 
Warner,  165  Mo.  399,  68  S.  W.  584, 
88  Am.  St.  422. 

12.  Hussey  v.  S.,  87  Ala.  121,  6 
So.  420;  S.  V.  Smith,  74  Iowa,  580, 
38  N.  W.  4^92. 

13.  Gladden  v.  S.,  12  Fla.  562. 

14.  Dir.  &  F.,  §  1-36. 

15.  Anonymous,  9  Pick.  495;  S. 
V.  Biscoe,  7  Eng.  683;  S.  v.  Turling- 
ton, 102  Mo.  642,  15  S.  W.  141;  S. 
V.  White,  37  La.  Ann.  172. 
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2.  The  business  of  the  Grand  Jury — is  ordinarily  laid 
before  them  by  the  prosecuting  officer,  whether  he  enters 
their  room  to  assist  or  not.^®  It  is  competent  also,  in  most 
of  our  States,  or  a  private  person  to  go  directly  to  them 
with  a  case  for  investigation."  But  there  are  States  in 
which  the  latter  is  not  permitted;  for  example,  Pennsyl- 
vania, where  by  "the  better  opinion,"  said  Agnew,  J., 
"they  can  act  only  upon  and  present  offenses  of  public  nor 
toriety,  and  such  as  are  within  their  own  knowledge,  such 
as  are  given  to  them  in  charge  by  the  court,  and  such  as 
are  sent  up  to  them  by  the  district  attorney;"  all  other 
eases  require  "a  previous  prosecution  before  a  magis- 
trate."^^   Everywhere,  it  is  believed, — 

§  864.  1.  The  Personal  Knowledge — of  the  jurors,  with 
no  added  testimony,  will  authorize  them  to  indict  an 
offender;  and  though  this  is  not  common  now,  it  is  what 
they  "were  anciently  in  the  habit  of  doing."  ^^    Hence, — 

2.  If  a  Witness  swears  falsely — before  them,  they  may 
of  their  own  motion  and  knowledge  indict  him  for  the  per- 
jury.^o 

§  865.  1.  Evidence. — In  cases  not  within  their  per- 
sonal knowledge,  they  can  act  only  on  evidence  pro- 
duced before  them;  without  which,  their  finding  will 
be  void.^^    It  must  be  under  oath,^^  otherwise  legal,^^  and  it 

16.  Lewis  V.  Wake,  74  N.  C.  194;  20.     S.  v.  Terry,  30  Mo.  368. 

V.  S.  V.  Cobban,  127  F.  713.  21.     S.  v.  Grady,  84  Mo.  220;.  C. 

17.  And  see  ante,  §§  278  (1),  v.  Green,  126  Pa.  531,  12  Am.  St 
690-694..  894,  17  A.  878. 

18.  McCullough  V.  C,  67  Pa.  30,  22.  U.  S.  v.  Coolidge,  2  Gallis. 
33;  C.  V.  Green,  126  Pa.  531,  12  Am.  364;  S'.  v.  Barnes,  7  Jones,  N.  C.  20; 
St.  894,  17  A.  878.  XT.     S.    v.    Reed,    2     Blatch.     435; 

19.  Reg.  V.  Russell,  Car.  &  M.  Switzer  v.  S.,  7  Ga.  Ap.  7,  65  S.  E. 
247.     See  S.  v.    Hatfield,    3    Head,  1079. 

231 ;  ante,  §  863   ( 2) ;  S.  v.  Richard,  23.     S.  v.  Froiseth,  16  Minn.  296 ; 

50  La.  Ann.  210,  23  So.  331;  Com.  v.  Sparrenberger  v.  S.,  53  Ala.  481,  25 

Hayden,  163  Mass.  453,  40  N.  B.  846,  Am.  R.  643;  S.  v.  Walcott,  21  Conn. 

47  Am.  St.  468,  28  L.  R.  A.  318;  and  272;   Duke  v.  S.,  20  Ohio    St.    225; 

see  S.  V.  Lee,  3  Pickle  (87  Tenn.),  Reg.  v.  Clements,  2  Den.  C.  C.  251, 

114,  9  S.  W.  425;    Com.  v.  Wood-  5  Cox  C.  C.  191.     But  see  Reg.  v. 

ward,  157  Mass.  516,  518.  BuUard,  12  Cox  C.  C.  353,  4  Eng. 
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ought  properly  to  establisli  a  prima  facie  case.^*    Still, — 

2.  The  Sufficiency  of  the  Evidence, — if  it  is  legal  and 
admissible,  is  for  the  grand  jury,  and  the  indictment  can- 
not be  quashed  should  the  court  afterward  deem  it  inade- 
quate.2^ 

3.  The  Witnesses — ^must  be  competent,  not  alone  gen- 
erally, but  to  testify  in  the  particular  matter.^**  And  they 
have  the  same  protection  against  criminating  themselves,^'^ 
or  disclosing  what  they  should  not,^*  as  the  witnesses  at 
the  trial. 

§866.  1.  Probable  Cause. — As  a  duty  which  seems. not 
to  be  judicially  enforceable,  the  grand  jury  should  in  rea- 
son, and  by  abundant  authorities,^®  require  at  least  the 
probable  cause  of  the  committing  magistrate,''°  as  founda- 
tion for  an  indictment.     But — 

2.  Special  Defense. — Contrary  to  this,  when,  in  Eng- 
land, a  grand  jury  ignored  a  bill  because  the  defendant 
was  unquestionably  insane,  Alderson,  B.,  told  them  they 
"ought  not  to  try  that  question."     If  the  wrongful  acts 

Rep.  603;  P.  v.  Llndenborn,  23  Misc.  P.    v.    Briggs,    60     How.     Pr.     17; 

426,  52  N.  Y.  S.  401,  13  N.  Y.  Crim.  Thomas  v.  S.,  14'  Tex.  Ap.  70;  S.  v. 

195;    S.  Y.  Gardiner,   88  Minn.  130,  Tankersly,  6  Lea,  582. 

139,  92  N.  W.  429.  27.     Warner  v.   S.,   13    Lea,    52; 

24.  P.  V.  Hyler,  2  Par.  Cr.  570;  1  Hirsch  v.  S.,  8  Bax.  89;  P.  v.  Ber- 
Chit.  Crim.  Law,  318,  319;  S.  v.  mel,  128  N.  Y.  S.  524;  Com.  v.  Bol- 
Cowan,  1  Head,  280.  See  post,  ger,  229  Pa.  597,  79  A.  113.  In  re 
§  872;  Stewart  v.  S.,  24  Ind.  142;  P.  Morse,  87  N.  Y.  S.  721,  42  Misc.  664, 
V.  Acritelli,  57  Misc.  574,  110  N.  Y.  18  N.  Y.  Ct.  312;  Rogers  v.  Superior 
S.  430.  Court,  145  Cal.  88,  78  P.  344. 

25.  Post,  §  872  (5);  S.  v.  Grady,  28.  Hartranft's  Appeal,  85  Pa. 
supra;  Hope  v.  P.,  83  N.  Y.  418,  38  433,  27  Am.  R.  667. 

Am.  R.  460;   Washington  v.   S.,   63  29.     Post,  §  867  and  note. 

Ala.  189;  Jones  v.  S.  81  Ala.  79;  S.  30.     Ante,  §  233    (1).     In  Rex  v. 

V.  Randolph,  139  Mo.  Ap.  314,  123  Shaftesbury,    8    How.    St.    Tr.    759, 

S.  W.  61;    S.  V.    Chandler,    45    La.  820,   Pemberton,   C.  J.,  said  to  the 

Ann.  49,  12  So.  315;  XT.  S.  v.'Coban,  grand  jury  after  the  evidence  had 

127  Fed.   713;    S.   v.   Faulkner,  185  been  heard,   "You   are    to    inquire 

Mo.   673,   697,   84  S.  W.  967;    S.   v.  here,  whether  it  be  fitting  for  the 

Smith,  74  Iowa,  580,  582,  38  N.  W.  king  to  call  my  Lord   Shaftesbury 

492.  to    question   upon   this   account   of 

26.  S.  V.  Houston,  50  Iowa,  512;  treasonable  words." 
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were  done,  "it  is  your  duty  to  find  the  bill;  otherwise  you 
afford  no  security  to  the  public  by  the  confinement  of  the 
insane  person," — alluding  to  a  statute  which  provided  for 
this  on  insanity  appearing  at  the  arraignment  or  trial.^^ 
But  this  reasoning  would  not  be  good  in  our  country;  be- 
cause we  have  statutes  for  the  confinement  of  the  dangerous 
insane,  as  well  when  they  are  not  indicted  as  when  they 
are.  And  as  the  English  jurors  are  sworn  to  make  "true 
presentment,"  ^^  it  is  not  obvious  how  they  can  present,  as 
guilty,  one  whom  they  know  to  be  innocent,  even  though  not 
to  convict  him,  but  to  have  him  lodged  in  an  asylum.  The 
evidence  to  the  special  defense,  in  this  case,  came  from  the 
witnesses  for  the  prosecution;  but — 

§  867.  1.  Defendant's  Witnesses. — Though  no  matter 
of  defense  appears  in  the  evidence  for  the  prosecution,  still, 
in  reason,  should  the  jury  suspect  insanity,  or  any  other 
exculpating  fact,  they  ought  to  call  for  the  evidence  of  it.** 
Surely  no  good  can  come  from  following  a  technicality  to 
the  extent  of  compelling  a  man  of  known  innocence  to 
stand  his  trial  for  crime.    And,  on  the  whole, — 

2.  The  Modern  Rule — is  believed  to  be,  as  expressed 
by  Field,  J.,  of  the  Supreme  Court  of  the  United  States 
to  a  grand  jury,  thus:  "You  will  receive  all  the  evidence 
presented  which  may  throw  light  upon  the  matter  under 
consideration,  whether  it  tend  to  establish  the  innocence  or 
the  guilt  of  the  accused.  And  more:  if  in  the  course  of 
your  inquiries  you  have  reason  to  believe  that  there  is 
other  evidence,  not  presented  to  you,  within  your  reach, 
which  would  qualify  or  explain  away  the  charge  under  in- 
vestigation, it  will  be  your  duty  to  order  such  evidence  to 
be  produced.  Formerly,  it  was  held  that  an  indictment 
might  be  found  if  evidence  were  produced  sufficient  to  ren- 

31.  Reg.  V.  Hodges,  8  Car.  &  P.  poena  a  witness  for  the  defense  on 
195.  request  of  the  grand  jury.    U.  S.  v. 

32.  Ante,    §    856    (2).  Terry,  39  Fed.  Rep.  355.     And  see 

33.  And  see  ante,  §  856  (2).  It  U.  S.  v.  Schumann,  7  Saw.  439. 
lias  heen  held  that  an  indictment  Hearing  evidence  in  defense  after 
will  not  be  set  aside  for  the  re-  indictment  found.  Copenhaven  v. 
fusal  of  the  district  attorney  to  sub-  S.   (Ind.  1903),  67  N.  E.  455. 
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der  the  truth  of  the  charge  probable.  But  a  different  and 
a  more  just  and  merciful  rule  now  prevails.  To  justify  the 
finding  of  an  indictment,  you  muSt  be  convinced,  so  far  as 
the  evidence  before  you  goes,  that  the  accused  is  guilty; 
in  other  words,  you  ought  not  to  find  an  indictment  unless 
in  your  judgment  the  evidence  before  you,  unexplained  and 
uncontradicted,  would  warrant  a  conviction  by  a  petit 
jury."^*  Yet  as  the  grand  jury  is  the  accuser  while  the 
trial  is  by  the  petit  jury,  the  rule  of  "reasonable  doubt "^ 
does  not  in  reason  apply  to  its  deliberations,  or  so  fully 
as  to  those  of  the  petit  jury.^^^ 


34.  Charge  to  the  Grand  Jury, 
2  Saw.  66"?,  670,  Treason  and  Re- 
bellion, pamph.  San  Francisco, 
1863,  p.  27,  28. 

35.  Consult  1  Chit.  Crim.  Law, 
317,  318,  and  the  hooks  there  re- 
ferred to.  As  expessing  the  old 
doctrine,  see  Respublica  v.  Shaffer, 
1  Ball.  236;  TJ.  S.  v.  Blodgett,  35 
Ga.  336,  339,  340.  As  to  the  latter 
case,  I  have  reason  to  know  that 
the  same  learned  judge  laid  down 
afterward  to  a  grand  jury  the  rule 
of  my  text  No  one  claims  that  a 
defendant  may,  of  right,  have  his 
witnesses  heard  by  the  grand  jury. 
Nor  has  the  law  provided  a  way 
whereby  he  can,  of  right,  inform 
this  Inquest  of  his  special  defense. 
Yet  in  reason  the  jurors  do  not  well 
discharge  their  duty  if  they  refuse 
any  testimony  leading  to  the  real 
truth  of  a  case.  The  fact  that,  af- 
ter they  find  an  indictment,  comes 
a  trial  before  twelve  men  whosu 
verdict  must  be  unanimous  to  con- 
vict, when  the  prisoner  will  be 
heard  by  himself,  his  witnesses, 
and  his  counsel,  is  entirely  another 
thing,  having,  it  seems  to  me,  no 
relation  to  the  question  we  are  con- 
sidering.   Suppose,  for  example,  the 


testimony  Informs  the  grand  jury 
that  the  accused  person  seized  an- 
other, resisting,  and  in  the  struggle 
killed  him;  here  is  prima  facie  evi- 
dence of  a  felonious  homicide. 
Now,  if  it  is  suggested  to  the 
jurors,  or  they  have  reason  to  sus- 
pect, that  this  person  is  an  officer 
who  was  seeking  to  arrest  the  other 
on  a  warrant  for  a  felony, — shall 
they  refuse  to  hear  the  evidence, 
and  so,  by  finding  an  indictment, 
compel  a  faithful  oflScer  to  lie  in 
jail  and  stand  his  trial  in  recom- 
pense for  having  done  his  duty? 
There  can  be  but  one  answer,  and 
the  principle  involved  in  the  an- 
swer will  point  the  way  in  other 
cases.  Consistently  with  this  view, 
if  the  grand  jury  is  in  doubt 
whether  one  who  is  morally  guilty 
is  legally  so.  It  may  well,  as  has 
been  laid  down,  find  the  bill,  and 
leave  the  question  of  law  for  the 
court.  Reg.  v.  Copeland,  5  Cox  C. 
C.  299.  That  one  should  not  be  in- 
dicted unless,  "upon  the  testimony 
before  the  grand  jury,  ex  parte  and 
unexplained,  the  jury  find  he  is 
guilty,"  see  P.  v.  Hyler,  2  Par.  Cr.. 
570,  575. 
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§  868.  1.  Control  of  Court. — Though  the  grand  jury  sits 
in  a  room  separate  from  the  judge,  it  constitutes  a  part 
of  the  court,  and  is  under  the  judicial  control.^®  Hence,— 

2.  Discharge. — ^A  grand  jury  cannot  dissolve  itself.^'' 
And  as  the  court  may  revise  its  orders  during  a  term,^^  if 
it  discharges  the  jurors  it  may  recall  them  before  they 
are  dispersed,  and  probably  at  any  time  while  the  term 
continues.^"  If  it  dismisses  them  to  a  future  day,  and  they 
do  not  then  reassemble,  they  may  on  a  later  day,  and  there- 
on lawfully  transact  business.*"    Hence,  also, — 

3.  A  Subpoena  to  a  Witness — commands  him  to  come, 
not  before  the  grand  jury,  but  the  court  to  give  evidence 
to  the  grand  jury.  And  if  occasion  requires,  the  court 
may  take  the  recognizance  of  the  subpoenaed  witness  to 
appear  before  such  jury  either  at  the  present  or  a  future 
term.*"*    And — 

4.  How  sworn. — ^Under  the  common  law  rules,  the  wit- 
nesses are  sworn  in  open  court,*^  yet  not  necessarily  in 
the  actual  presence  of  the  judge.*^  Then,  if  the  term  or 
session  has  lapsed,  the  oath  is  null.**  Statutes  in  some  of 
our  States  authorize  the  foreman  of  the   grand  jury  to 

36.  S.  V.  Cowan,  1  Head,  280;  one  subpoena  but  the  name  of  per- 
Gwynn  v.  S.,  64  Miss.  324,  1  So.  237;  son  inquired  against  must  appear 
U.  S.  V.  Kilpatricfe,  16  F.  765;  In  re  in  it.  In  re  Shaw,  172  Fed.  520.  It 
Low.  4  Me.  4'39,  16  Am.  Dec.  271.  is    necessary    to    inform    the    wit- 

37.  Clem  v.  S.,  33  Ind.  418.  nesses   of   the   names    of   all   per- 

38.  Post,  §  1342.  sons  charged  but.  not  of  the  nature 

39.  Reg.  V.  HoUoway,  9  Car.  &  of  the  charges.  Hale  v.  Henkel, 
P.  43;  S.  V.  Reid,  20  Iowa,  413;  S.  201  U.  S.  43,  50  L.  Ed.  652,  26  S.  Ct. 
V.  Heft,   148  Iowa,   617,  127  N.  W.  370. 

830;  Green  v.  S.,  602  Fla.  22,  53  So.  41.    g.  y.  Kilcrease,  6  S.  C,  444; 

610;  S.  V.  Phillips,  119  Iowa,  652,  94  Rex  v.  Shaftesbury,  8  How.  St.  Tr. 

N.  W.  229.  759,  772;   S.  v.  Butler,  8  Yerg.  83; 

40.  Clem  v.  S.,  supra.  Boone  v.  P.,  148  111.  440,  36  N.  E. 


40a.    Gwynn  v.  S.,  64  Miss.  234, 


99. 


1  So.  237.  Subpoena  of  witness  by  42.    Jetton  v.  S.,  Meigs,  19'2;   U. 

fictitious    name    and    minutes    of  S.  v.  Reed,  2  Blatch.  435. 

grand  jury.     In  re  Osborne,  23  N.  43.    Middlesex    Special    Commls- 

y.  Cr.  P.  294,  117  N.  Y.  Sup.  169.  slon,  6  Car.  &  P.  90. 

Names  of  all  witnesses  may  be  in 
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administer  the  oath.**  And  the  common  law  of  Connecti- 
<3ut  permits  it  to  be  administered  in  the  grand  jury  room 
by  a  magistrate.*^    Again, — 

§  869.  1.  A  Witness  refusing  to  testify — maj^  be  pro- 
ceeded against  for  contempt;  as  to  which,  the  methods  are 
not  quite  uniform  in  our  States.*®    So, — 

2.  For  getting  Drunk, — a  grand  juror  may  be  fined  as 
for  contempt  of  court,  and  may  be  discharged  from  the 

pane].*'^  Yet  this  is  held  not  to  require  the  quashing  of 
the  indictment.** 

§  869  a.  1.  Various  Steps, — such  as  the  indorsement 
by  the  prosecutor,*^  by  the  grand  jury,^°  and  by  the  prose- 
cuting officer,^^  have  been  sufficiently  explained  in  other 
connections. 

2.  Names  of  Witnesses. — In  various  States,  and  in  dif- 
fering terms,  are  statutes  requiring  the  grand  jury  to 
indorse  on  the  indictment  the  names  of  the  witnesses,  or 
otherwise  to  communicate  them  to  the  court.  Most  of 
these  statutes  are  construed  as  directory  only,  but  some  are 

44.  Mass.  Gen.  Stats,  c.  171,  §  9;  v.  Blocker,  14  Ala.  450;  Deshazo  v. 
Heard  v.  Pierce,  8  Cush.  338,  54  S.,  4  Humph.  275;  Doebler  v.  S.,  1 
-Am.  D.  757;  S.  v.  Green,  24  Ark.  Swan,  Tenn.  473;  P.  v.  Fancher,  4 
591;  Bird  v.  S.,  50  Ga.  585;  S.  v.  Thomp.  &  C.  467;  Reg.  v.  Rendle, 
Brewster,  70  Vt.  341,  347,  40a.,  1037,  11  Cox  C.  C.  209;  S.  v.  Orleans 
42  L.  R.  A.  444.  In  Tennessee,  the  Criminal  Judge,  32  La.  Ann.  1222; 
foreman  cannot  swear  a  witness  in  Ferrlman  v.  P.,  128  111.  Ap.  230;  P. 
felony,  but  otherwise  in  various  v.  Andrews,  197  N.  Y.  53,  90  N.  E. 
misdemeanors.  Ayrs  v.  S.,  5  Coldw.  347;  Ex  parte  Gould,  60  Tex.  Cr. 
26.  In  North  Carolina,  the  statute  442,  132  S.  W.  364;  In  re  Rogers, 
giving  the  power  to  the  foreman  129  Cal.  468,  62  P.  47;  In  re  Morse, 
does  not  take  it  from  the  clerk  of  42  Misc.  664,  87  N.  Y.  S.  821. 

the  court.     S.  v.  White,    88    N.    C.  47.    in  re  Ellis,  Hemp.  10,  8  Fed. 

698;  S.  V.  Allen,  83  N.  C.  680.  cases  4,  399a. 

45.  S.  V.  Passet,  16  Conn.  457.  43.    Allen  v.  S.,  61  Miss.  627. 

46.  Stat.  Crimes,  §  137;  New  49.,  Ante,  §§  690-694. 
Crim.  Law,  II,  §  273;  P.  v.  Kelly,  24  50.'  Ante,-  §§  695-701. 
N.  Y.  74;  Ex  parte  Rowe,  7  Cal.  175,  51.  Ante,  §§  702-704. 
181;  S.  V.  Parrish,  8  Humph.  80;  S. 
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tnandatory.^^     Where  there  is  no  statute  on  the  subject, 
this  formality  is  not  necessary.'^ 

3.  Return  into  Court. — ^When  the  grand  jury  has  found 
its  indictments,  it  returns  them  into  open  court,  going  per- 
sonally ®*  and  in  a  body,®^  a  duty  which  is  more  or  less 
regulated  by  statutes  in  various  States.^®    Whereupon — 

4.  Record  Entries — Indorsements. — The  proper  entries 
should  be  made  on  the  records  of  the  court,^''  with  any  in- 


62.  S.  V.  Roy,  83  Mo.  268;  An- 
drews V.  P.,  117  ril.  195,  7  N.  E.  265; 
S.  V.  McCllntIc,  73  Iowa,  663,  35  N. 
W.  69'6;  S.  V.  Hollingsworth,  100  N. 
•C.  535,  6  S.  B.  417;  Parks  v.  S.,  20 
Neb.  515,  31  N.  W.  5;  S.  v.  Enoch, 
26  W.  Va.  253;  "Walker  v.  S.,  19  Tex. 
Ap.  176;  S.  V.  Lanier,  90  N.  C.  714; 
Ashworth  v.  S.,  63  Ala.  120;  Skip- 
worth  V.  S.,  8  Tex.  Ap.  135;  S.  v. 
Craig,  78  Iowa,  637,  43  N.  W.  462; 
S.  V.  Porter,  74  Iowa,  623,  38  N.  W. 
514;  S.  V.  Steifel,  106  Mo.  129,  17 
S.  W.  227;  S.  v.  McNamara,  100  Mo. 
100,  13  S.  W.  938;  S.  v.  Johnson,  33 
Ark.  174;  Ex  parte  Schmidt,  71  Cal. 
212,  12  P.  55;  S.  v.  Wilkinson,  76 
Me.  317;  S.  v.  Holburn,  23  S.  D.  209, 
121  N.  W.  100.  Interpreter  not  in- 
cluded. P.  V.  Gee  Gong,  15  Cal.  Ap. 
28,  114  P.  78.  Endorsement  after 
case  called  for  trial.  S.  v.  Wilson, 
223  Mo.  173,  122  S.  W.  671;  Vance 
V.  Ter.,  3  Okla.  Cr.  Ap.  208,  105  Pac. 
307;  S.  V.  Gruber,  19  Idaho  692,  115 
P.  1;  S.  V.  Albertson,  20  N.  D.  512, 
128  N.  W.  1122;  Clark  v.  S.,  5  Okla. 
Cr.  Ap.  189,  113  P.  992;  Steeij  v.  S., 
4  Okla.  Cr.  Ap.  309,  111  P.  1097. 

53.  Ballard  v.  S.,  19  Neb.  609, 
28  N.  W.  271;  P.  v.  Weil,  243  111. 
208,  90  N.  E.  731;  S.  v.  McDonald, 
57  Kan.  537,  46  P.  966;  Schmaedtke 
V.  P.,  63  111.  Ap.  662;  Johns  v.  S.,  88 
Neb.  145,  129  N.  W.  247;  S.  v.  Whit- 
sett,   232   Mo.   511,   134   S.   W.   555. 


Court  may  endorse  names  of  addi- 
tional witnesses  during  trial.  Col- 
bert V.  S.,  4  Okla.  Cr.  Ap.  500,  113 
P.  558;  P.  V.  Steinhauer,  248  111. 
46,  93  N.  E.  299. 

54.  But  see  Danforth  v.  S.,  75 
Ga.  614,  58  Am.  R.  480;  P.  v.  Den- 
nis, 246  111.  559,  92  N.  B.  964. 

55.  1  Chit.  Crim.  Law,  324;  S.  v. 
Bordeaux,  93  N.  C.  560;  Shinn  v. 
S.,  93  Ark.  290,  124  S.  W.  263; 
Renigar  v.  U.  S.,  97  C.  C.  A.  172,  172 
Fed.  646.  But  see  U.  S.  v.  Breese, 
172  Fed.  765,  where  foreman  alone 
went  into  court.  P.  v.  Herrmans, 
125  N.  Y.  S.  143. 

56.  Franklin  v.  S.,  28  Ala.  9,  11; 
Williams  v.  S.,  55  Ga.  391;  Fitzcox 
V.  S.,  52  Miss.  923;  Cachute  v.  S., 
50  Miss.  165;  Dawson  v.  P.,  25  N. 
Y.  399;  Stanley  v.  S.,  88  Ala.  154,  7 
So.  273;   Cox  v.  S.,  7  Tex.  Ap.  495. 

57.  S.  V.  Willis,  3  Head,  157; 
Terrell  v.  S.,  41  Tex;  463;  C.  v. 
Nutter,  8  Grat.  699;  Kelly  v.  P.,  39 
111.  157;  Green  v.  S.,  19  Ark.  178; 
Holcomb  V.  S.^  31  Ark.  427;  Willey 
V.  S.,  46  Ind.  363;  Jackson  v.  S.,  21 
Ind.  79;  Speed  v.  S.,  52  Miss.  176; 
Cornwell  v.  S.,  53  Miss.  385;  C.  v. 
Tiernan,  4  Grat.  545;  Goodwyn  v. 
S.,  4  Sm.  &  M.  520;  Wesley  v.  S.,.  52 
Ala.  182;  Cachute  v.  S.,  supra;  GaJ- 
laher  v.  S.,  17  Pla.  370;  McKee  v. 
S.,  82  Ala.  32,  2  So.  451;  S.  v. 
Mason,  32  La.  Ann.  1018;   S.  v.  De 
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dorsements  on  the  indictment  required  by  statute.'*  And — 
5.    A  Bench  Warrant, — or  other  appropriate  process, 
should  be  issued  for  the  arrest  of  the  defendant  if  not  in 
custody.'^ 

§  870.  1.  Second  Indictment. — The  grand  jury,  at  any 
time  during  its  term  of  organization  and  service,  even  at 
a  subsequent  term  of  the  court,  may  find  a  second  indict- 
ment as  a  substitute  for  the  first,  without  hearing  the  evi- 
dence anew.^°    But — 

2.  After  Bill  ignored, — ^the  same  grand  jury  should  not, 
by  the  English  practice,  entertain  a  second,  in  the  same 
form,  for  the  same  offense.^^  But  it  has  been  held  in  North 
Carolina  more  in  harmony  with  the  different  American 
practice,  that  after  a  jury  has  ignored  a  bill,  a  new  one, 
charging  the  same  offense,  may  be  sent  to  it,  with  the  names 
of  other  witnesses  indorsed  thereon.^^ 


Serrant,  33  La.  Ann.  979;  Clare  v. 
S.,  68  Ind.  17;  S.  v.  Lee,  80  N.  C. 
483;  Douglass  v.  S.,  8  Tex.  Ap.  520; 
Goodson  V.  S.,  29  Fla.  511,  30  Am. 
St.  135,  10  So.  738;  Cooper  v.  S.,  59 
Miss.  267;  S.  v.  Dixon,  97  Ind. 
125;  Long  v.  S.,  56  Ind.  133; 
Thomell  v.  P.,  11  Colo.  305,  17  P. 
904.  See  Stewart  V.  S.,  24  Ind.  142; 
Clark  V.  S.,  1  Ind.  253;  S.  v.  Mc- 
Intire,  59  Iowa,  267,  13  N.  W.  287; 
S.  V.  Weaver,  104  N.  C.  758,  10  S.  E. 
486.  "Filed  in  open  Court"  shows  a 
return.  SWnn  v.  S.,  93  Ark.  290, 
124  S.  "W.  263.  Any  language  show- 
ing grand  jury  appeared  in  open 
Court  and  returned  an  indictment 
is  enough.  P.  v.  Dennis,  246  111. 
559,  92  N.  E.  964. 

58.  S.  V.  Jolly,  7  Iowa,  15;  S.  v. 
Axt.  6  Iowa,  511;  P.  y.  Thompson, 
4  Cal.  238;  Williams  v.  S.,  supra; 
Thompson  v.  C,  20  Grat.  724;  Pitz- 
cox  V.  S.,  52  Miss.  923;  C.  v.  En- 
glish, 6  Bush,  431;  S.  v.  Grate,  68 
JIo.  22;  P.  V.  Lee,  2  TJt^h,  441. 


59.  Shaw  V.  C,  1  Duv.  1;  Reg.  v, 
Downey,  7  Q.  B.  281.  And  see,  a'i 
to  entering  the  indictment  on  the 
docket,  &c.,  in  such  case.  S.  v. 
Corson,  12  Mo.  404. 

60.  C.  V.  Woods,  10  Gray,  477; 
Ex  parte  Job,  17  Nev.  184,  30  P. 
699;  Whiting  v.  S.,  48  Ohio  St.  220; 
S.  V.  Clapper,  59  Iowa,  279,  13  N.  W. 
294.  Contra,  S.  v.  Ivey,  100  N.  C. 
539,  5  S.  E.  407.  See  Sparrenberger 
V.  S.,  53  Ala.  481,  25  Am.  R.  643; 
Parker  v.  C,  12  Bush,  191;  Terry 
V.  S.,  15  Tex.  Ap.  66;  Rogers  v.  S., 
11  Tex.  Ap.  608;  S.  v.  Branner,  149 
N.  C.  559,  63  S.  E.  169. 

61.  Reg.  V.  Humphreys,  Car.  & 
M.  601;  Reg.  v.  Austin,  4  Cox  C.  C. 
385. 

62.  S.  V.  Harris,  91  N.  C.  653. 
As  to  Iowa,  see  S.  v.  CoUis,  7S 
Iowa,  542,  35  N.  W.  625.  As 
to  Indiana,  S.  v.  Boswell,  104 
Ind.  541,  4  N.  B.  675.  After  new 
trial  granted,  Gannon  v.  P.,  127  111. 
507,  11  Am.  St.  147,  21  N.  E.  525. 


^  870a  Proceedings  Before  Gteand  Juey.  669 

§  870  a.  1.  Set  at  Liberty.— When  a  bill  bas  been  ig- 
nored, or  tbe  term  of  tbe  court  is  closed,  or  tbe  attendance 
of  tbe  grand  jury  is  ended,  one  in  prison  or  on  bail  to 
answer  to  such  term  is,  in  general,  entitled  to  bis  dis- 
cbarge, wbicb  sbould  be  duly  made  by  proclamation.**  Of 
course,  be  may  be  detained  on  anotber  or  amended  accu- 
sation.®*   And — 

2.  Continuance. — Tbe  court  may  continue  tbe  case  for 
examination  at  a  future  term,"^  or  otberwise  decline  tbe 
discbarge  if  tbe  witnesses  bave  not  appeared  or  tbe  grand 
jury  bas  not  acted  on  tbe  particular  case.®" 

§870b.  Jurors  protected. — Tbe  grand  jurors  are  pro- 
tected from  any  action  at  law  for  tbeir  finding,  even  tbougb 
it  was  malicious  and  witbout  probable  cause.®'' 

Not  to  another  grand  jury  without  see  Jacobs  v.  S.,  146  Ala.  103,  42 

leave.     P.  v.  Dillon,  N.  Y.  254,  90  So.  70. 

N.  E.  820.     Reversing  112  N.  Y.  S.         66.    Anonymous,    Russ.     &    Ry. 

1140,   128  Ap.  Div.   926.  173;  P.  v.  Hessing,  supra.    And  see 

63.  Cro.  C.  C.  by  Ry.  7;  2  Gab.  Jones  v.  C„  19  Grat.  478,  ante, 
Crim.  Law,  276;   Bennett  v.  S.,  27  §§  264f-264k. 

Tex.   701;    Ex  parte  Two  Calf.   11         67.    Hunter   v.    Mathis,    40    Ind. 

Neb.  221.     But  see  P.  v.  Hessing,  356;  Floyd  v.  Barker,  12  Co.  33,' 1 

28  111.  410.  Chit.  Grim.  Law,  323,  324;  Sidener 

64.  Ante,  §  229  (2);  Gab.  ut  v.  Russell,  34  111.  Ap.  4'46;  Turpen 
sup.  v.  Booth,  56  Cal.  65,  38  Am.  R.  48. 

65.  Rex  V.  Palmer,  6  Car.  &  P.  And  see  New  Crlm.  Law,  I,  §§  460, 
■652.    As  to  power  to  grant  recess,  462. 


CHAPTER  LXI. 

AVAIUNG  OF  ERRORS  IN  THE  GRAND  JURY'S  ORGANIZATION  ANI> 

DOINGS. 

§§         871.  Introduction. 

872-874.  General  Doctrines. 

875-881.  By  Challenge. 

882.  By  Motion  to  quash.    . 

883-885.  By  Plea  in  Abatement. 

886.  Raising  the  Question  at  the  Trial. 

887-889.  After  Verdict. 

Compare — ^with  chapter  on  the  waiver  of  rights,  ante,  §  116a  et  seq.;. 
and  with  the  last  two  chapters. 

§871.  How  Chapter  divided. — ^We  shall  consider,  I. 
General  Doctrines;  II.  Objecting  by  Challenge;  III.  By- 
Motion  to  quash  the  Indictment;  IV.  By  Plea  in  Abate- 
ment; V.  Raising  the  Question  at  the  Trial;  VI.  How  after- 
Verdict. 

I.     General  Doctrines. 

§872.  1.  The  Leading  Doctrine, — ^which  subordinates 
this  entire  chapter,  is  that  the  formalities  for  the  selection, 
organization,  and  doings  of  the  grand  jury  are  things  sep- 
arable from  the  judicial  jurisdiction  and  other  like  funda- 
mentals ;  so  that  defendants  can  waive  irregularities  there- 
in, and  they  do  waive  any  one  whereof  they  have  knowl- 
edge if  they  fail  to  object  thereto  promptly,  or  at  the  first 
step  in  the  cause  permissible.    Descending  to  particulars, — 

2.  The  Decisions — appear,  at  the  first  impression,  to  be- 
extremely  discordant;  but  to  a  good  degree  they  are  rec- 
onciled, by  considering  the  differences  of  statutes  and  prac- 
tice in  our  several  States,  the  element  of  the  defendant's- 
knowledge  or  ignorance  of  what  has  transpired,  and  various- 
other  kindred  things. 

(670) 
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3.  Some  Remedy — must  be  permitted  the  defendant  for 
every  violation  of  his  rights;  yet  unless  the  precedents 
command,  there  need  be  only  one.**  So  that  if  a  part  of 
several  remedies  known  to  the  general  la-w  are  forbidden 
or  impracticable  in  a  State,  the  defendant  is  entitled  to 
another.*  9    And  still, — 

4.  Practical  Difficulties — will  sometimes  render  every 
remedy  unavailing.  Thus,^ — 

5.  Defect  in  Evidence. — Though,  as  we  have  seen,''"  only 
legal  and  sufficient  evidence  can  justify  an  indictment,  it 
will  not  sustain  a  plea  in  abatement  that  one  of  several 
witnesses  is  incompetent;  because  the  weight  given  by  the 
grand  jury  to  a  particular  part  of  the  evidence  cannot  be 
shown.^^  And,  in  broader  terms,  it  seems  that  the  suffi- 
ciency of  the  proof,  or  the  mode  of  examining  the  witnesses, 
cannot  be  inquired  into  to  invalidate  an  indictment.''^  So, — 

6.  Identity  of  Offenses. — One  on  trial  is  not  permitted 
to  show  that  the  offense  proved  is  not  the  same  which  was 
before  the  grand  jury.''^    Yet — 

§873.  Witnesses  Unduly  sworn. — Where  the  swearing 
of  the  witnesses  is  in  open  court,''*  there  is  some  ground, 
on  a  question  not  quite  conclusive  in  authority,  for  a  dis- 
tinction which  will  permit  the  defendant  to  show  that  they 
were  sworn  unduly  or  not  at  all.''^     If  the  defect  related 

68.  Ante,  §§  113-115,  805,  818  Creek  v;  S.,  24'  Ind.  151;  U.  S.  v. 
(3) ;  Russell  v.  S.,  33  Ala.  366;  P.  v.  Reed,  2  Blatoh.  435;  S.  v.  Boyd,  2 
Hidden,  32  Cal.  445;  V.  S.  v.  Ham-  Hill,  S.  C.  288,  27  Am.  D.  376;  Turk 
mond,  2  Woods,  197;  Mershon  v.  S.,  Burlingham,  15  Me.  104;  S.  v. 
51  Ind.  14;  P.  v.  Henderson,  28  Cal.  Logan,  1  Nev.  509;  S.  v.  Dayton,  S 
465.  See  S.  v.  Hoyt,  13  Minn.  132;  v.  s.,  7  Ohio,  pt.  2,  240;  S.  v. 
Chase  v.  S.,  46  Miss.  683;  S.  v.  Zab.  49,  53  Am.  D.  270.  But  see  S. 
Larkin,  11  Nev.  314;  Bartlett  v.  S.,  v.  Froiseth,  16  Minn.  2S6. 

28  Ohio  St.  669.  73.     Spratt  v.  S.,  8  Mo-.  247;  S.  v. 

69.  Ante,  §§  114,  767,  786.  Skinner,  34  Kan.  256;  S.  v.  Schmidt, 

70.  Ante,  §§  865-867.  34  Kan.  399;    Stat.  Crimes,   §  1048. 

71.  Ante,  §  865  (2);  Bloomer  v.  And  see  Rpcco  v.  S.,  37  Miss.  357. 
S.,*3  Sneed,  66;    S.  v.  Tucker,  20  74.    Ante,  §  868   (4). 

Iowa,  508.     But  see  S.  v.  Froiseth,  75.     Middlesex    Special    Commis- 

16   Minn.   296.  sion,  6  Car.  &  P.  90.    Where,  after 

72.  Stewart  v.   S.,    24   Ind.   142;       conviction,    it    appeared    that    the 
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only  to  a  part  of  the  witnesses,  the  result,  in  reason,  would 
be  the  same  as  where  a  part  are  incompetent.'^'  Some  have 
deemed  that,  "as  the  grand  jury  were  at  liberty  to  find  a 
bill  upon  their  own  knowledge  merely,  and  were  anciently 
in  the  habit  of  doing  so,"  and  may  have  done  so  in  the 
given  instance,'^^  this  sort  of  objection  is  not  available.''^ 
§  874.  Grand  Jurors  as  Witnesses. — The  rule  familiar 
as  to  the  petit  jury,  that  the  testimony  of  a  juror  will  be 
received  to  sustain  a  verdict  but  not  to  impeach  it,'^^  ex- 
tends also  to  the  grand  jury.^"  So  that  the  want  of  legal 
evidence  to  justify  the  finding  of  a  bill,®^  or  the  non-con- 
currence of  a  needful  juror,®^  or  the  lack  of  any  other 
■essential  fact,*^  cannot  be  shown  in  this  way  and  no  other 
is  ordinarily  practicable.** 

II.    Objecting  by  Challenge. 

§875.  1.  Not  for  Defendant. — It  is  a  .universal  rule 
that  no  man  is  permitted  to  move  a  court  in  any  matter 
wherein  he  has  no  interest.  Therefore  not  every  irregular- 
ity in  constituting  a  grand  jury  can  an  accused  person  have 
corrected.*®     For  example,  we  have  seen  **  that  only  the 

witnesses    had    gone    before    the  82.    S.   v.   Gibbs,   39   Iowa,   318; 

grand  jury  unsworn,    the    English  Gitchell  v.  P.,  146  111.  175,  33  N.  E. 

judges    recommend    a    pardon,  ex-  757;  S.  v.  Mewherter,  46  Iowa,  88; 

pressly  reserving  the    question    of  Ex  parte  Sontag,  64  Cal.  525,  2  P. 

the     validity     of     the     objection.  402.     But   see   P.    v.    Shattuck,    6 

Rex     V.     Dickinson,     Russ.  &  Ry.  Abb.  N.  Cas.  33. 

401.     See  also  Reich  v.  S.,  53  Ga.  83.    S.  v.  Davis,  41  Iowa,  311. 

73.  84.    See  P.  v.  NaugMon,  7  Abb. 

76.  Ante,  §  872  (5).  Pr.,  n.  &.,  421,  38  How.  Pr.  430.    Af- 

77.  Ante,  §  864.  ter  the  purpose  of  the  secrecy  has 

78.  Reg.  V.  Russell,   Car.   &  M.  been  effected  the  grand  juror  may 
247.  testify.     S.   v.   Campbell,   73   Kan. 

79.  Bradford  v.  S.,  15  Ind.  347;  688,  85  P.  784,  9  L.  R.  A.    (N.  S.) 
Vance    v.     Haslett,    4   Bibb,   191;  533;  post,  §  1270. 

Martin  v.  S.,  98  Miss.  676,  54  So.  85.    Sater  v.  S.,  56  Ind.  378;   0. 

148;  Spencer  v.  S.,  5  Okla.  Cr.  Ap.  v.  Wright,  79  Ky.  22,  42  Am.  R.  203; 

7,  113  P.  224;   Turner  v.  S.    (Tex.  C.  v.  Moran,  130  Mass.  281;   P.' v. 

■Cr.  Ap.  1911),  33  S.  W.  1042.  Petrea,  92  N.  Y.  128;  S.  v.  Hall,  44 

80.  C.  V.  Skeggs,  3  Bush,  19.  La.  Ann.   976,   11   So.   574'. 

81.  S.  V.  Beebe,  17  Minn.  241.  86.    Ante,  §  853   (1). 
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juror  can  complain  if  one  above  the  statutory  age  is  sum- 
moned.   Again, — 

2.  Irregularly  drawn. — A  qualified  and  competent 
grand  juror,  if  irregularly  drawn,  may  with  his  fellows  find 
■an  indictment  to  which  the  defendant  cannot  object;  for 
he  has  no  interest  in  the  manner  of  the  drawing.^''    So, — 

3.  A  Statute  may  be  only  Directory — to  the  officers,*^ — 
as,  that  the  grand  jurors  shall  "be  summoned  at  least  five 
days  before  the  first  day  of  the  court," *^  or  that  the  court 
shall  impanel  the  grand  jury  on  the  first  day  of  the  term,®" 
— whereupon  a  defendant,  having  no  interest  in  this  ques- 
tion of  time,  cannot  have  his  indictment  set  aside  for  non- 
compliance.®^    So  likewise, — 

4.  The  Statutory  Provision — that  persons  impanelled 
shall  be  the  grand  jury  "notwithstanding"  irregularities 
in  selecting  and  summoning  them,  was  held  to  bind  de- 
fendants, and  to  be  constitutional.^^ 

§  876.  1.  Challenge — is  a  familiar  mode  of  objecting 
to  grand  jurors,  individually  or  as  a  body.  It  is  the  right, 
says  Hawkins,  of  "any  one  who  is  under  a  prosecution  for 
any  crime  whatsoever."^- 

2.  In  Most  of  Our  States,* — ^this  common  law  procedure 
prevails,  not  in  all. 

87.  C.  V.  Brown,  147  Mass.  585,  90.  S.  v.  Davis,  14  La.  Ann.  678. 
593,  9  Am.  St.  736,  18  N.  E.  587.  91.  S.  v.  Durham  Fertilizer  Co., 
See  Fleming  t.  S.,  60  Miss.  434;  P.  Ill  N.  C.  658,  16  S.  E.  231.  And 
V.  Hooghkerk,  96  N.  Y.  149;  Sage  see  S.  v.  Smith,  38  S.  C.  270,  16  S. 
V.  S.,  127  Ind.  15,  26  N.  B.  667;   S.  B.   997. 

V.  Heft,  148  Iowa,   617,  127  N.  W.  92.     C.   v.   Brown,   121   Mass.    69. 

830;  Hyde  v.  U.  S.,  35  Ap.  D.  C.  451.  And  to  the  like  effect,  see  Head  v. 

Writ  of  certiorari  granted  31  S.  Ct.  .  S.,   44  Miss.   731;    Durrah  v.  S.,   44 

228,  218  tr.  S.  681.  Miss.    789;    Logan   v.    S.,    50    Miss. 

88.  Stat.  Crimes,  §§  255,  256;  269;  S.  v.  Ostrander,  18  Iowa,  435; 
S.  V.  Taylor,  67  W.  Va.  228,  50  S.  E.  S.  v.  Reld,  20  Iowa,  413 ;  P.  v.  South- 
247.  well,  46  Cal.  141. 

89.  Johnson  v.  S.,  33  Miss.  363,  93.  2  Hawk.  P.  C,  c.  25,  §  16. 
364.  And  see  S.  v.  Bleekley,  18  Sometimes  it  is  provided  by  stat- 
Mo.  428;  S.  v.  Brooks,  9  Ala.  9;  ute.  Territory  v.  IngersoU,  3  Mont. 
White  V.  Com.,  27  Ky.  L.  R.  561,  85  454;  P.  v.  Wintermute,  1  Dak.  63. 
S.  W.  753. 

2  C.  P.— 43 
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3.  To  the  Array — To  the  Polls. — The  challenge  i  s  either. 
The  former  is  for  some  imperfection  in  the  constitution 
of  the  panel,®^*  the  latter  for  some  disqualification  of  a 
juror.'* 

§  877.  1.  By  Whom. — Doubtless  the  court  may  permit 
an  amicus  curiae  to  suggest  an  imperfection  in  the  impanel- 
ling; '^  but,  of  right,  those  only  can  object  who  are  held  to 
answer  to  the  grand  jury's  finding,'®  or  against  whom  there 
is  otherwise  pending  an  accusation  liable  to  come  before 
them."    Or— 

2.  One  notified — by  the  prosecuting  officer  that  he  will 
lay  an  accusation  against  him  before  the  grand  jury  may 
have  his  challenge.'^     Hence, — 

§878.  1.  At  the  Organization — of  this  body,  all  such 
persons  may  be  present  with  their  challenges,  either  to  the 
array  or  to  the  polls."    And — 

2.  One  not  objecting, — ^if  an  indictment  is  found  against 
him,  cannot  afterward,  according  to  the  more  common  rul- 
ings, and  by  statutes  in  many  of  our  States,  take  an  ex- 
ception, either  to  the  panel  or  a  particular  juror,  which  he 
neglected  at  the  time  of  such  organization  to  make.^  But — 

93a.    Moore    v.    Navassa    Guano  Browne,  323;  P.  v.  Romero,  18  Cal. 

Co.,   130   N.   C.   229,   41   S.   B.   293,  89;    Hudson  v.    S.,    1   BlacM.   317; 

294;    S.   V.   Sparks,   94   N.   C.   865;  Musick  v.   P.,   40  111.   268;    Ter.   v. 

Thompson   v.    S.,    109    Ga.    272,    34  Hart,  7  Mont.  42,  14  P.  768. 

S.   B.   579,   580;    Boyer   v.   Teague,  98.     U.  S.  v.  Blodgett,  35  Ga.  336. 

106  N.  C.  576,  11  S.  E.  865.  99.     C.  v.  Clark,  2  Browne,  323; 

94.  Vanhook  v.  S.,  12  Tex.  252;  Hudson  v.  S.,  1  Black!  317;  S.  v. 
Boles  V.  S.,  24  Miss.  445;  P.  v.  Herndon,  5  Blackf.  75;  C.  v.  Smith, 
Jewett,  3  Wend.  314;  S.  v.  Brooks,  9  Mass.  107;  P.  v.  Roberts,  6  Cal. 
9  Ala.  9;  Bellalr  v.  S.,  6  Blackf.  104;  214;  Maher  v.  S.,  3  Minn.  444;  S.  v. 
P.  V.  Conners,  246  111.  9,  92  N.  E.  White,  17  Tex.  242;  Mershon  v.  S., 
567.  51  Ind.  14;  P.  v.  Southwell,  46  Cal. 

95.  C.  V.  Smith,  9  Mass.  107,  110;  141. 

P.  V.  Jewett,  3  Wend.   (N.  Y.)   314.  1.     Ante,    §    872    (1) ;    S.    v.    Os- 

96.  Thayer  v.  P.,  2  Doug.  Mich,  trander,  18  Iowa,  435;  S.  v.  Reid,  20 
417;  Hudson  v.  S.,  1  Blackf.  317;  Iowa,  413;  Logan  v.  S.,  50  Miss. 
Mershon  v.  S.,  51  Ind.  14.  269;    Head   v.    S.,    44     Miss.    731; 

97.  P.  V.  Hyler,  2  Par.  Cr.  566;  Durrah  v.  S.,  44  Miss.  789;  P.  v. 
P.  V.  Horton,  4  Par.  Cr.  222;  S.  v.  Earnest,  45  Cal.  29;  Horton  v.  S.,  47 
Corson,  12  Mo.  404;   C.  v.  Clark,  2  Ala.  58;  S.  v.  Cole,  19  Wis.  129,  88 
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§  879.  No  Challenge. — There  are  circumstances,  silch  as 
where  the  impanelling  of  the  grand  jury  preceded  the  com- 
mission of  the  offence,^  and  various  others,  wherein  the 
defendant  could  not  have  participated  in  its  organization, 
yet  the  indictment  was  rightfully  found.'  Then,  as  al- 
ready explained,*  some  mode  of  objecting  other  than  by 
challenge  must  be  permitted.^ 

§  880.  Peremptory  Challenges — of  the  grand  jurors  are 
unknown;  all,  to  the  polls,  must  be  for  cause.* 

§  881.  1.  The  Causes — for  challenge  are  numerous ; ''  as 
to  which,  something  has  already  been  said.®  The  seem- 
ingly general  right  is  more  or  less  judicially  and  by  stat- 
utes restricted,®  and  there  are  as  to  it  some  nice  questions. 
Thus,— 


Am.  D.  678;  S.  v.  Howard,  10  Iowa, 
101;  S.  V.  Klingman,  14  Iowa,  404; 
Mahl  V.  S.,  1  Tex.  Ap.  127;  Reed  v. 
S.,  1  Tex.  Ap.  1;  Musick  v.  P.,  40 
III.  268;  RoUand  v.  C,  82  Pa.  306, 
22  Am.  R.  758;  Lee  v.  S.,  45  Miss. 
114;  S.  V.  Connell,  49  Mo.  282;  S. 
V.  Felter,  25  Iowa,  67;  S.  v.  Doug- 
lass, 63  N.  C.  500;  S.  v.  Welch,  33 
Mo.  33;  S.  V.  Hinckley,  4  Minn. 
345;  P.  V.  Henderson,  28  Cal.  465; 
P.  V.  Hidden,  32  Cal.  445;  U.  S.  v. 
Butler,  1  Hughes,  457;  S.  v.  Hart, 
29  Iowa,  268;  Gibbs  v.  S.,  16  Vroom, 
379,  46  Am.  R.  782;  McClary  v.  S., 
75  Ind.  260;  Kemp  v.  S.,  11  Tex.  Ap. 
174;  Territory  v.  Harding,  6  Mont. 
323,  12  P.  750;  Patrick  v.  S.,  16 
Neb.  330,  20  N.  W.  121;  S.  v. 
Ruthven,  58  Iowa,  121,  72  N.  W. 
235;  Doss  v.  S.,  28  Tex.  Ap.  506,  13 
S.  W.  788;  P.  V.  Quijada,  154  Cal. 
243,  97  P.  689;  Ransom  v.  S.  (Tenn. 
1906),  96  S.  W.  953;  S.  v.  Randolph, 
139  Mo.  Ap.  314',  123  S.  W.  61;  Cain 
V.  S.,  86  Miss.  505,  38  So.  227; 
Thomas  t.  S.,  49  Tex.  Cr.  633,  9S  S. 
W.  1069;  S.  V.  Glasscock,  -232  Mo. 
278,  134   S.  W.   549;    P.  v.   Phelan, 


123  Cal.  551,  56  P.  424;  S.  v.  Pierce, 
90  Iowa,  506,  58  N.  W.  891;  Patrick 
V.  S.,  16  Neb.  330,  20  N.  W.  121; 
S.  V.  Hoffman,  71  J.  L.  285,  58  A. 
1012.  Accused  may  show  he  did 
not  have  notice  or  opportunity  to 
challenge.  Parris  v.  S.,  125  Ga. 
777,  54  S.  B.  751. 

2.  P.  V.  Beatty,  14  Cal.  566. 

3.  Thayer  v.  P.,  2  Doug.  Mich. 
417.  The  distinction  was  taken  in 
California,  that  if  the  binding  over 
of  the  defendant  precedes  the  im- 
panelling, he  must  make  his  chal- 
lenges while  it  is  progressing,  if  not 
arrested  until  afteward,  he  is  in 
season  when  arraigned.  P.  v. 
Beatty,  14  Cal.  566. 

•4.    Ante,  §  872  (3). 

5.  Russell  V.  S.,  33  Ala.  366.  See 
S.  V.  Hoyt,  13  Minn.  132.  Duty  to 
object  promptly.  Busse  v.  Barr,  132 
Iowa,  413,  109  N.  W.  920. 

6.  Jones  v.  S.,  2  Blackf.  475. 

7.  Musick  V.  P.,  40  111.  268;  Rol 
land  V.  C,  82  Pa.  306,  22  Am.  R.  758. 

8.  Ante,  §§  851,  852. 

9.  U.  S.  v.  Reed,  2  Blatch.  435; 
S.  v.  Davis,  41  Iowa,  311;   Carpen- 
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2.  'Expressed  Opinion. — To  resume  a  question  intro- 
duced in  a  preceding  chapter,^"  if  a  grand  jury  is  to  sit 
through  a  term  on  numerous  cases,  it  may  not  be  possible 
so  to  construct  its  membership  as  to  exclude  every  person 
who  has  expressed  a  belief  of  guilt  in  any  one  case.  There- 
fore some  of  our  courts  have  refused  to  entertain  this  ob- 
jection on  challenge ;  ^^  either  deeming  it  not  available,  or 
to  be  taken  by  plea  in  abatement.  Others,  perhaps  most, 
have  held  the  challenge  available;  some  have  even  denied 
all  other  methods.^^  The  difficulties  confronting  any  method 
are  great;  and  suggestive  of  the  doubt  whether  this  is  a 
sort  of  objection  which  ought  to  prevail  against  a  grand 
juror." 

III.    By  Motion  to  Quash  the  Indictment. 

§882.  1.  Sometimes  available — is  this  motion;  but  as 
we  have  already  ^*  considered  its  general  principles  and 
the  practice,  little  further  is  required  here.^^ 

ter    V.    p.,    64    N.    Y.    483;     S.     v.  burden  of  proof,  see  S.  v.  GHlick, 

Larkin,    11    Nev.    314.  10  Iowa,  98;  Season  v.  S.,  34  Miss. 

10.  -Ante,    §    852     (3).  602;    HoUoway  v.    S.,   53   Ind.   554. 

11.  Miisick    V.    P.,    40    111.    268;  14.    Ante,    §§    757a-774. 

S.   V.   Clarissa,   11  Ala.   57,   61    (re-  15.    McCuUough    v.    C,    67    Pa. 

ferring  to  S.  v.  Hughes,  1  Ala.  655,  30;    S.   v.   LigMbody,   38    Me.   200; 

and   Tucker's   Case,   8   Mass.   286).  C.     v.     Chauncey,     2     Ashm.     90; 

P.   V.    Second   Judicial   District,   29  Thayer  v.   P.,   2   Doug.   Mich.   417; 

Colo.   83,    66   P.   1068;    S.   v.   Ham-  Boles    v.    S.,    24    Miss.    445;    S.    v. 

lin,  47   Conn.   95,   36  Am.  54.    And  Newfane,    12    Vt.    422;    S.    v.    Nor- 

see  S.  V.  Cameron,  2   Chand.  172;  ton,  3  Zab.  33;   S.  v.  Baker,  20  Mo. 

Dowling   V.    S.,    5    Sm.    &    M.    664;  338;    NichoUs    v.    S.,    2   'Southard, 

Boylngton   v.  S.,   2   Fort.   100;    ob-  539;    C.   v.   Williams,   5   Grat,  702; 

servations   of  Wright,   J.,  in   S.   v.  Thompson  v.   S.,   9   Ga.   210;    P.  v. 

Easter,  30  Ohio  St.  542,  27  Am.  R.  Harriot,  3  Par.  Cr.  112;   S.  v.  Hens- 

478.  ley,    7    Blackf.    324;    S.    v.   Bolt,    7 

12.  P.  V.  Jewett,  3  Wend.  314,  Blackf.  19;  Jillard  v.  C,  26  Pa. 
321;  C.  V.  Clark,  2  Browne,  323;  169;  S.  v.  Foster,  9  Tex.  65; 
S.  V.  Hinkle,  6  Iowa,  380;  P.  v.  Pierce  v.  S.,  12  Tex.  210;  S.  v. 
Landis,  139  Cal.  426,  73  P.  153;  Dayton,  3  Zab.  49,  53  Am.  D.  270; 
P.  V.  Hanstead,  135  Cal.'  149,  67  S.  v.  Burlingham,  15  Me.  104;  S.  v. 
P.  763;  S.  V.  Osborne,  61  Iowa,  Loving,  16  Tex.  558;  Low's  Case, 
330,   16  N.  W.   201.  4   Greenl.   439;   16   Am.   D.   271;    S. 

13.  As     to     the     evidence     and  v.   Cole,  17  Wis.   674;    Davis  v.   S.. 
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2.  Extra  the  Eecord. — That  proper  facts  outside  the 
record  may,  in  these  circumstances,  be  shown  in  aid  of  the 
motion,  we  have  seen  to  be  the  common  opinion;  ^®  as. 
that  after  the  grand  jurors  who  found  the  indictment  were 
drawn,  and  before  they  served,  one  of  them  became  a  res- 
ident of  another  county  ;^'^  or  that  one  of  the  drawn  jurors 
was  personated  by  another  man-  of  the  same  surname,  who 
was  sworn  in  and  acted  in  his  stead;  ^*  or  that  a  grand 
juror  was  otherwise  incompetent.^^  Still,  it  appears  that 
not  all  permit  this  sort  of  objection  to  be  taken  in  this 
way;  ^"  and  some  who  suffer  it  "regard  it  as  bad  prac- 
tice, "^i 

3.  If  a  Seal — is  necessary  to  the  venire  facias,''^  a  mo- 
tion to  quash  seems  to  be  a  proper  form  for  the  objection.^^ 

4.  When. — Whatever  be  the  general  rule  on  a  question 
already  considered,^*  a  defendant  who  has  pleaded  to  the 
indictment  is  too  late  with  his  motion  to  quash  it  for  a 
defect  in  the  grand  jury;  ^^  though,  even  then,  the  court 
has  doubtless  the  power  to  permit  the  plea  of  not  guilty  to 

46  Ala.   80;    S.   v.   Savage,   89  Ala.  Ford  v.   S.,  112  Ind.  373,  14  N.  E. 

1,  7    So.  183;   P.  V.  Duff,  65  How.  241. 

Pr.   365;   Walter  v.  S.,   7  Tex.  Ap.  21.     Durr.    v.    S.,    53    Miss.    425, 

52;   S.  V.  Compton,  13  W.  Va.  852;  427.     And  see  S.  v.  Grlffice,  74  N. 

Hayes   v.   S.,    58   Ga.   35;    Haggard  c.    316;    S.   v.   Haywood,   73   N.    C. 

V.  C,  79  Ky.  366.   See  Rex  v.  Marsh,  4137.      ^.nd    as    coming     too     late. 

1   Nev.   &   P.   187,   6  A.   &  E.   236;  cain    v.    S.,    86    Miss.    505,    38    So. 

V.    Bramlett     (Miss.    1908),    47  227. 

22.  As  to  which,  see  ante,  §  227 
(2);  S.  V.  Marshall,  36  Mo.  "400; 
Maher  v.   S.,   1   Port.   265,   26   Am. 

16.  Ante,  §  763,  and  particularly  jj  379.  -vpiiite  v.  C,  6  Binn.  179, 
par.  3;  S.  v.  Sheppard,  97  N.  C.  g  Am.  D.  443;  Bennett  v.  S.,  Mart. 
401,  1  S.  B.  879;  S.  v.  Haywood,  &  yerg.  133;  S.  v.  Bradford,  57 
94  N.   C.  847.  N.  h.  188. 

17.  S.  V.  Wilcox,  104  N.  G.  847,  23.  S.  v.  Lightbody,  38  Me.  200. 
10  S-  E-  «3-  24.     Ante,    §    762. 

18.  Nixon  y.    S..    68   Ala.   535.  35.     Ante,    §    878    (2);    Haggard 

19.  S.  V.  Rowland,  36  La.  Ann.  y.  c._  79  Ky.  366;  S.  v.  CoUyer,  17 
193.  Nev.  275,  30  P.  891;   S.  v.  Taylor, 

20.  S.  v.  Maloney,  12  R.  I.  251;       43  La.  Ann.   1131,   10   So.   203. 


So.  433;  XJ.  S.  v.  Rosenthal,  121  F. 
862;  S.  V.  Slocum,  111  Minn.  328 
126  N.  W.  1096. 
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be  withdrawn  for  the  purpose,^'^  yet  seldom,  if  ever,  should 
it  be  exercised.^'^ 


IV.    By  Plea  in  Abatement. 

§883.  The  most  Approved  Method— of  taking  the  ob- 
jection, where  challenge  is  not  available,  is  by  plea  in 
abatement.^*  And  it  is  permitted  for  whatever  would  be 
a  cause  of  challenge,  if  opportunity  for  the  latter  was  not 
given.^"  While  some  courts  hold  that  this  plea  is  not 
receivable  where  there  could  be  challenge,'"  others  ac- 
cept it  as  a  sort  of  concurrent  remedy  therewith.'^  Among 
the  causes, — 

§  884.  1.  If  a  Juror  is  Incompetent, — being,  for  exam- 
ple, an  alien,'^  or  not  being  a  freeholder  or  householder  ^' 
where  this  is  required,  the  defect,  if  not  waived,  subjects 
the  indictment  to  a  plea  in  abatement.^*    So, — 


26.  S.  V.  Collyer,  17  Nev.  275,  30 
P.  891. 

27.  Ante,    §    747. 

28.  Ante,  §  791  (2);  S.  v.  Car- 
ver, 49  Me.  588,  77  Am.  D.  275; 
McCuUough  V.  C,  67  Pa.  30,  33; 
Durr  V.  S.,  53  Miss.  425;  Mer- 
shon  V.  S.,  51  Ind.  14;  U.  S.  v.  Ham- 
mond, 2  Woods,  197;  Henning  v. 
S.,  106  Ind;  386,  55  Am.  R.  756,  6 
N.  E.  803,  7  N.  E.  4;  S.  v.  Davis, 
12  R.  I.  492,  34  Am.  R.  704;  Colson 
V.  S.,  51  Fla.  19,  40  So.  183. 

29.  Pointer  v.  S.,  89  Ind.  255, 
257. 

30.  Gibbs  V.  S.,  16  Vroom,  379, 
46  Am.  R.  782;  McCIary  v.  S.,  75 
Ind.  260.  See  Holland  v.  S.,  162 
Ala.  5,  50  So.  215;  Hall  v.  S.,  7 
Ga.  Ap.  115,  66  S.  E.  390;  Ed- 
wards V.  S.,  121  Ga.  590,  49  S.  E. 
374;  Brown  v.  S.,  8  Ga.  Ap.  397,  69 
S.  E.  37.  In  S.  V.  Lang,  75  N.  J.  L.  1, 
66  A.  942,  affirming  '68  A.  210,  75  N. 
J.  L.  502  plea  in  abatement  not  al- 
lowed though  no  challenge. 


31.  Dixon  V.  S.,  3  Iowa,  416;  S. 
V.  Hinkle,  6  Iowa,  380;  C.  v.  Smith, 
9  Mass.  107  (as  to  which  see  C. 
V.  Parker,  2  Pick.  550) ;  P.  v.  Rob- 
erts, 6  Cal.  214;  Bellair  v.  S.,  6 
Blackf.  104;  S.  v.  Cole,  17  Wis  674. 
And  see  S.  v.  Rockafellow,  1  Halst. 
332,  340;  Boyington  v.  S.,  2  Port. 
100;    C.  V.   Chauncey,   2  Ashm.  90. 

32.  Ante,  §   851,   (1,  2). 

33.  Ante,  §  851  (3). 

34.  Vanhook  v.  S.,  12  Tex.  252; 
Jackson  v.  S.,  11  Tex.  261;  Stan- 
ley V.  S.,  16  Tex.  557;  S.  v. 
Rockafellow,  1  Halst.  332;  S.  v. 
Duncan,  7  Yerg.  271;  C.  v.  Long,  2 
Va.  Cas.  318;  S.  v.  Ligon,  7  Port. 
167;  S.  v.  Middleton,  5  Port.  484 
(where  see  a  form  of  the  plea, 
etc.);  Barney  v.  S.,  12  Sm.  &  M. 
68;  Day  v.  C,  2  Grat.  562;  Moore 
V.  C,  9  Leigh,  639;  S.  v.  Brooks,  9 
Ala.  9;  Martin  v.  S.,  22  Tex.  214; 
U.  S.  V.  Hammond,  2  Woods,  197; 
Mershon  v.  S.,  51  Ind.  14;  S.  v. 
Rickey,     5  Halst.  83.      See    S.    v. 
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2.  Illegal  Body. — ^In  the  absence  of  waiver,  it  may  be 
shown  by  this  plea  that  the  jury  consisted  of  too  many,*^ 
or  too  few,*®  or  was  otherwise  as  a  body  incompetent.*'^ 
Even  an  irregularity  in  the  summoning  or  impanelling,*^ 
or  selecting  of  the  jurors,*®  may,  in  these  circumstances,  be 
taken  advantage  of  in  this  way. 

§  884  a.  1.  In  Form, — the  plea  must  follow  the  rules 
already  explained ;  *"  and  it  must  be  drawn  with  a  view  as 
well  to  the  law  as  to  the  facts.  Thus,  if  the  want  of  an 
opportunity  to  challenge  the  panel  is  an  element  in  the 
right  to  maintain  the  plea,  the  existence  of  such  opportu- 
nity must  be  negatived.*^  It  does  not  suffice  simply  to 
state  that  the  grand  jury  were  not  legally  chosen  and  im- 
paneled, a  mere  conclusion  of  law,*^  or  that  a  particular 
juror  was  not  qualified ;  **  but  the  imperfection  must  be 
specifically  pointed  out.^*  A  plea  that  one  not  an  officer  of 
the  court  was  present  during  the  deliberations  of  the  grand 
jury  should  aver  that  he  was  not  a  witness.*" 

2.    When. — The  plea  of  not  guilty  waives  this  sort  of 

Brown,   64  Mo.   367;    Rex  v.  Sheri-  Gladden   v.   S.,   13   Pla.   623;    S.   v. 

dan,  31  How.  St.  Tr.  543,  576;   Mc-  Seaborn,    4   Dev.    305;    S.   v.   Free- 

Farlin  v.  S.,  121  Ga.  329;   49  S.  E.  roan,    6    Blackf.    24«;     S.    v.    Wil- 

267;   McCue  v.  Com.,  103  Va.  870,  liams,    5   Port.   130,    511-14;    Tuok- 

49   S.  E.   623.  er  v.  S.,  152  Ala.  1,  44  So.  58. 

35.  Shropshire  v.  S.,  7  Eng.  190;  39.  Vattler  v.  S.,  4  Blackf.  73; 
Harding  v.  S.,  22  Ark.  210;  Mont-  Barger  v.  S.,  6  Blackf.  188;  Har- 
gomery  v.  S.,  3  Kan.  263.  And  see  din  v.  S.,  22  Ind.  347.  And  see 
ante,  §  854;   Miller  v.  S.,  33  Miss.  Boulo  v.  S.,  51  Ala.  18. 

356,  69  Am.  D.  351.  40.    Ante,    §§    791-793. 

36.  Doyle  v.  S.,  17  Ohio,  222.  41.     McClary  v.  S.,  75  Ind.  260. 

37.  McQuillin  v.  S.,  8  Sm.  &  M.  42.  Priest  v.  S.,  10  Neb.  393, 
587;  Rawles  v.  S.,  8  Sm.  &  M.  539;  6  N.  W.  468.  And  see  P.  v.  Lau- 
Newman  v.  S.,  14  Wis.  393;  Green  der,  82  Mich.  109,  46  N.  W.  956. 
V.  S.,  60  Fla.  22,  53  So.  610.  43.    S.  v.  Duggan,  15  R.  I.  412, 

38.  Brown  v.  S.,  13  Ark.  96;  6  A.  597.  And  see  S.  v.  Mead,  15 
Green  v.   S.,   28   Miss.  687;    Rawls  R.   I.    416,    6   A.    867. 

V.   S.,  8   Sm.  &  M.  599;    Baker  v.  4'4.    Baldwin  v.   S.,   12   Neb.   61, 

S.,  23  Miss.  243;   S.  v.  Greenwood,  10   N.   W.   463;    S.   v.   Williamson, 

5    Port.     474;      S.     v.     Newer,    7  106   Mo.   162,   17    S.   W.   172. 
Blackf.    307;    Sayle   v.    S.,    8    Tex.  45.    Lawrence  v.  C,  86  Va.  573, 

120;    Stokes   v.   S.,    24   Miss.    621;  10  S.  E.  840. 
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irregularity;  *«  for  which  and  other  reasons,  the  plea  in 
abatement  must  precede  it.*'^ 

§885.  1.  An  Allegation  contrary  to  the  Record — is 
bad.*^    Hence, — 

2.  Improper  Oath. — It  is  ill  in  abatement  to  aver  that 
an  improper  oath  was  administered  to  the  grand  jury; 
because  the  oaths  appears  of  record;  whereof  the  court,, 
not  the  petit  jury,  is  to  judge.*® 

V.    Raising  the  Question  at  the  Trial. 

§  886.  1.  Waived. — In  general,  objections  of  the  sort 
we  are  considering  are  waived,  if  not  by  a  failure  to  chal- 
lenge, at  least  by  a  plea  to  the  merits.^"    Therefore, — 

2.    Not  at  Trial. — They  cannot  be  taken  at  the  trial.^^ 

VI.    How  after  Verdict. 
§  887.     1.     Too  Late — It  follows  from  the  foregoing  that 
after  verdict  it  is  too  late  to  raise  these  objections,^^ — as, 
that  the  grand  jury  was  not  lawfully  constituted,^^  or  a 


46.  Wright  v.  S.,  42  Ark.  94; 
Cooper  V.  S.,  120  Ind.  377,  22  N.  E. 
320;  S.  V.  Haywood,  94  N.  C.  847; 
Pointer  v.  S.,  89  Ind.  255,  257. 

47.  Territory  v.  Romero,  2  New 
Mex.  474;  S.  v.  Deason,  6  Bax.  511; 
U.  S.  V.  Gale,  109  U.  S.  65,  3  S. 
Ct.  1.  See  S.  V.  Watson,  104  N. 
C.  735,  10  S.  E.  705;  Green  v.  S., 
60  Fla.  22,  53  So.  610. 

48.  Turk  v.  S.,  7  Ohio,  pt.  2, 
240. 

49.  Smith  v.  S.,  28  Miss.  728. 
See  also  as  to  similar  points.  S. 
V.  Wills,  11  Humph.  222;  S.  v. 
Brooks-,  9  Ala.  9;  S.  v.  Mahan,  12 
Tex.  283;  Contra,  Hardy  v.  S.,  96 
Miss.  844  51  So.  460. 

50.  S.  V.  Carver,  49  Me.  588,  77 
Am.  D.  275;  S.  v.  Martin,  2  Ire. 
101;  S.  V.  Lamon,  3  Hawks.  175; 
S.  V.  Wolcott,  21  Conn.  272;  Dixon 
V.  S.,  29  Ark.  165;  S.  v.  Seaborn, 
4  Dev.  305;  Fennel  v.  S.,  122  Tenn. 
622,   125   S.   W.   445. 


51.  P.  V.  Hulbut,  4  Denio,  133, 
47  Am.  D.  244.  And  see  Smith  v. 
S.,  19  Conn.  493;  Bird  v.  S.,  53: 
Ga.  602;  Ex  parte  Harlan,  180 
Fed.  119';  afllrmed  in  Harlan  v. 
McGourin,  218  U.  S.  412,  31  S.  Ct. 
44;  Tucker  v.  S.,  135  Ga.  79, 
68  S.  E.  786;  Agnew  v.  U.  S.,  165- 
U.  S.  76,  17  S.  Ct.  235. 

52.  S.  V.  Stedman,  7  Port.  495; 
Young  V.  S,.  23  Ohio  St.  577;  Bar- 
ron V.  P.,  73  111.  256;  Anderson  v. 
S.,  42  Ga.  9;  S.  v.  Marshall,  36  Mo. 
400;  S.  V.  Jackson,  36  La.  Ann.. 
96. 

53.  Green  v.  S.,  28  Miss.  687; 
P.    V.    Grlffln,.   2    Barb.    427;    S.    v. 

'  Swift,  14  La.  Ann.  827;  Brantley  v. 
S.,  13  Sm.  &  M.  468;  P.  v.  Robin- 
son, 2  Par.  Cr.  235;  Bass  v.  S.,  37 
Ala.  469;  S.  v.  Jeffcoat,  26  S.  C. 
114;,  S.  V.  Clifton,  73  Mo.  430;  S. 
V.  Watson,  31  La.  Ann.  379;  Pots- 
dampr  v.  S.,  17  Fla.  S9S;  V.  S.  v.. 
Gale,  109  U.  S.  65,  3  S.  Ct.  1;  S.  v. 
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particular  member  was  disqualified,^*  or  a  stranger  was 
in  the  jury-room,^^  or  the  indictment  was  found  on  incom- 
petent evidence  ^® — especially  if  the  fact  was  known  be- 
fore.5^    But— 

2.  A  New  Trial — may  probably,  if  an  adequate  defect 
was  not  known  till  after  verdict,  be  granted.^^  And — 

§  888.  1.  Matter  of  Record, — disclosing  the  sort  of  de- 
fects considered  in  this  chapter,  is  available  in  arrest  of 
judgment  or  in  error;  as,  that  the  grand  jury  was  sum- 
moned without  authority.^®  A  mere  silence  of  the  record 
might  not  so  result;  the  presumption  being  that  all  had 
been  done  right.^°     Therefore — 

2.  Statute  repealed. — If  the  recitals  in  an  indictment 
show  that  the  grand  jury  acted  on  a  repealed  statute,  judg- 
ment after  conviction  will  be  arrested.^^    So, — 

§  889.  Not  Legal  Body. — ^Anything  of  record  which  dis- 
closes that  the  grand  jury  was  not  a  legal  body,  duly  at- 
tached to  the  court,  will  doubtless  be  available  in  error  or 
in  arrest ;  ®^  for  example,  that  the  term  at  which  the  in- 
dictment was  found,  was  held  at  a  time  not  auhorized.^^ 

Washington,    33    La.   Ann.    896;    S.  See  S.  v.  Griffin,  38  La.  Ann.  502; 

V.  Randolph,  139  Mo.  Ap.  314,  123  Mize  v.   S.,   135   Ga.  291,   S9   S.   E. 

S.  W.  61.  173;   S.  v.  McKowen,  126  La.  1075, 

54'.     Fenalty   v.    S.,    7   Eng.    630;  53  So.  353. 

S.   V.   Motley,   7   Rich.   327;    Grubb  59.     O'Byrnes   v.   S.,    51   Ala.   25. 

V.    S.,   14   Wis.   434;    S.   v.    Carver,  See  Berry  v.  S.,   65  Ala.  117. 

49  Me.  588,  77  Am.  D.  275;  S.  v.  .  60.  Holloway  v.  S.,  53  Ind.  554; 
Griffin,  38  La.  Ann.  502;  S.  v;  Mc-  Floyd  v.  S.,  30  Ala.  511;  S.  v. 
Gee,  36  La.  Ann.  206;  S.  v.  Wit-  Pile,  5  Ala.  72;  S.  v.  Vahl,  20  Tex. 
tington,  33  'La,.  Ann.  1403;  Mize  779.  But  see  S.  v.  Felter,  25 
V.  S.,  135  Ga.  291,  69  S.  E.  173;  P.  v.  Iowa,  67. 

Quljada,   154   Gal.   243,    97   P.   689;  61.     U.    S.    v.    Goodwin,    20    Fed. 

Phillips    V.    Brown,    122    Ga.    571,  Rep.  237. 

50  S.  B.  361;  S.  v.  BuUard,  127  62.  Ante,  §  860;  S.  v.  Haden, 
Iowa,    168,    102    N.    W.    1120.  2  Rich.  533;   Miller  v.  S.,  33  Miss. 

55.  S.  V.  Justus,  11  Or.  178,  50  356,  69  Am.  D.  351;  S.  v.  Felter, 
Am.  R.  470,  8  P.   337.  25  Iowa,   67.     See  C.  v.   Chauncey, 

56.  S.  V.  Houston,  50  Iowa,  512.  2  Ashm.  90;    Conkey  v.  P.,  1  Abb. 

57.  Si  V.  Rand,  33  N.  H.  216;  S.  Ap.  418;  Sanders  v.  S.,  55  Ala. 
V.  Justus,  supra;    S.  v.  Wittington,  183. 

33  La.  Ann.  1403.  63.     Davis  v.  S.,  46  Ala.  80. 

58.  Bennet    v.    S.,    24    Wis.    57. 
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THE  TRIAL  BY  PETIT  JUEY. 


CHAPTER  LXII. 

THE  RIGHT  OF  JURY  TRIAL.. 
Compare — ^with  the  last  three  chapters. 

§  890.  Grand  Jury. — ^We  have  already  considered  when, 
Tinder  our  constitutions,  the  prosecution  must  be  by  indict- 
ment to  the  exclusion  of  other  methods.**  Much  more 
widely  trial  by  a  petit  jury,  commonly  called  simply  trial 
by  jury,  is  required. 

§  891.  1.  United  States. — ^By  our  national  Constitution, 
^'the  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury;"*'  "no  person  shall,  &c.,  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law;"  *' 
^'in  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  impartial  jury."  *^ 
We  saw  elsewhere  what  are  crimes  and  criminal  cases.** 
Doubtless  these  provisions  operate  coextensively  with  the 
national  jurisdiction, — as,  they  control  the  action  of  Con- 
gress in  the  District  of  Columbia,*^  and  Congressional  ac- 
tion and  perhaps  territorial  in  the  territories,'^'' — ^but  they 

64'.    Ante,  §  145.    And  see  S.'  v.  69.    In  re  Dana,  7  Ben.  1;   Cal- 

Starling,  15  Rich.   120;    S.  v.  Mil-  Ian  v.   Wilson,   127  U.   S.   540. 

lain,  3  Nev.  409.  70.    See  the  principles  in  Scott 

65.  Const.  TJ.  S.  art.  3,  §  2.  v.   Sandford,   19   How.   U.   S.   393; 

66.  Const.   V.    S.   amend   art.    5  Pollard   v.   Hagan,    3   How.   TJ.    S. 

67.  Const.   U.   S.   amend,   art.   6.  212;    Miller  v.   S.,  3  Okla.   Cr.  Ap. 

68.  New     Crlm.     Law,   I,   §    32.  157,   106   P.   810. 
And  see  post,   §   892    (4). 
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do  not  bind  the  States,''^  or  our  treaty-establislied  consular 
-courts  in  foreign  countries,  even  for  the  protection  of 
American  citizens.''^'    Still, — 

2.  United  States  as  to  States. — ^As  seen  in  a  previous 
chapter,''^  the  provision  requiring  "due  process  of  law" 
was,  in  1868,  extended  by  an  amendment  to  .  bind  the 
States,''^* — the  like  provision  having  been  already  in  the 
•constitutions  of  several  of  them.'^^  In  crimital  cases,  by 
all  opinions,  it  secures  to  defendants,  as  did  the  like  words 
in  Magna  Charta,  those  fundamental  rights  of  trial  which 
previous  usage  have  established.'^^  By  prior  expositions  in 
England,  this  "due  process  of  law"  included  jury  trial  in 
■cases  wherein  it  had  been  before  used;  '^^  and  "whenever  an 
act  of  parliament  makes  an  offense,  and  is  silent  on  the 
manner  of  trying  it,  it  shall  be  extended  to  be  a  trial  iper 


71.  Bilenbecker  v.  Plymouth. 
Dist.  Ct.,  134  U.  S.  31,  10  S.  Ct. 
424;  Boring  v.  Williams,  17  Ala. 
510;  Murphy  v.  P.,  2  Cow.  815, 
«18;  Wood  V.  Wood,  2  Cow.  819, 
•note;  Prescott  v.  S.,  19  Ohio  St. 
184,  2  Am.  R.  388;  S.  v.  Shumpert, 
1  S.  C.  85;  Livingston  v.  New  York, 
•8  Wend.  85,  100,  22  Am.  D.  622; 
•Colt  V.  Eves,  12  Conn.  243;  Br- 
vine's  appeal.  16  Pa.  256,  55  Am. 
D.  499;  S.  v.  Wells,  46  Iowa,  662. 
-As  to  the  construction  of  these 
provisions,  see  also  Hollings- 
-worth  V.  Duane,  Wal.  C.  C.  77,  106; 
Tlawson  V.  Brown,  18  Me.  216;  P. 
V.  Botkin,  9  Cal.  Ap.  244,  98  P.  861; 
Barrett  v.  S.  (Ind.)  93  N.  E.  543; 
■S.  V.  McDowell,  61  Wash.  398,  112 
P.  521;  Perdue  v.  S.,  134  Ga.  300, 
67  S.  B.  810;  Inland  Steel  Co.  v. 
Yedinak,  42  Ind.  Ap.  629,  87  N.  E. 
229;  see,  86  N.  E.  503;  Ex  parte 
Brown,  140  F.  461;  Brown  v.  Epps, 
•91  Va.  726,  21  S.  E.  119,  27  L.  R. 
A.  676. 

72.  In  re  Ross,  140  U.  S.  453. 

73.  Ante,   §  100a   (2). 


74.  Const.  U.  S.  amend,  art.  14, 
§  1. 

75.  Cooley  Const.  Lim.  (2d  Ed.) 
351,  352  and  note;  Wynehamer  v. 
P.,  13  N.  Y.  378,  392. 

76.  Ante,  §  100a  (2).  And  see 
1  Kent  Com.  13;  and,  for  other  ex- 
positions of  the  meaning,  Wyne- 
hamer V.  P.,  supra;  Taylor  v.  Por- 
ter, 4  Hill,  N.  Y.  140,  40  Am.  D. 
274;  S.  V.  Simons,  2  Speers.  761, 
767;  Clark  v.  Mitchell,  64  Mo.  564; 
S.  V.  Burnett,  6  Heisk.  186;  Wehb 
V.  Reinhard,  73  Pa.  370;  Ex  parte 
Ah  Fook,  49  Cal.  402;  Smith  v. 
S+ate  Board,  140  Iowa,  66,  117  N. 
W.  1116;  Lanasa  v.  S.,  109  Md. 
602,  71  A.  1058;  Campbell  v.  S., 
171  Ind.  702,  87  N.  E.  212;  Ex 
parte  Riggins,  134  F.  404;  Lamar 
V.  Prosser,  121  Ga.  153,  48  S.  E. 
9i7. 

77.  See  Coke's  exposition  of 
Magna  Charta,  2  Inst,  particularly 
p.  50,  51.  "This  clause  is  very 
much  celebrated  as  confirming  the 
right  to  trial  by  jury."  Bouv.  Law 
Diet.     "Magna  Charta." 
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pais  according  to  Magna  Charta."''^  So,  applying  the- 
principle  that  words  in  a  new  law  have  the  meaning  they 
bore  in  the  old,''^  in  reason  this  provision  should  be  inter- 
preted to  prohibit  the  abolishment  of  jury  trial  in  States 
(for  they  differ)  *"  in  which,  and  to  the  extent  to  which,  it, 
had  been  theretofore  used.*^  But  our  national  Supreme 
Court  appears  to  deem  otherwise,  and  to  permit  the  States 
to  take  away  jury  trials  if  they  please,  provided  they  es- 
tablish other  just  rules,  operating  alike  on  all,*^  a  conclu- 
sion, however,  derivable  rather  from  dicta  than  from  abso- 
lute decision.  It  is  certain  in  interpretation  that  this  amend- 
ment of  the  Constitution  creates  some  restraint  on  the 
States;  otherwise  it  is  made  of  no  effect  whatever,  con- 
trary to  fundamental  doctrine.*^  And  is  there  anything 
more  sacred  in  a  common  law  State,  where  jury  trial  has 
always  been  used,  than  the  right  of  such  .  trial  ?  And  if' 
this  amendment  does  not  forbid  such  a  State  to  abolish  it, 
what  is  there  left  which  the  State  might  not  equally  well 
take  away?  What  is  there  left  of  this  constitutional  amend- 
ment? 

§892.     1.    The  Constitutions  of  the  States — though  in 
some  this  ''due  process  of  law"  provision  exists,  have  other- 
and  more  direct  ones  oftener  mentioned  in  connection  with 
the  right  of  jury  trial.    Thus, — 

2.  Heretofore  used.- — Some  provide  for  jury  trial  "in  all' 
cases  in  which  it  has  heretofore  been  used."  ^*  The  usage 
meant  is  that  existing  when  the  Constitution  was  adopted;*^ 

78.  Reg.  V.  Sturney,  7  Mod.  99.  83.     Stat.    Crimes    §    82. 

79.  Stat.    Crimes,    §§    96,    97.  84.    Wynehamer  v.  P.,  13  N.  Y. 

80.  Ante,  §  100a  (2);  Walker  v.  378,  394',  426,  457,  458;  P.  v.  Mc- 
Sauvinet,    92   TJ.    S.'  90,    93.                 ■  Carthy,   45   How.    Pr.    97;    Livings- 

81.  And  see  th-e  argument  of  ton  v.  New  York,  8  Wend.  85;  P. 
Mr.  Tucker  in  Spies  v.  Illinois,  123  v.  Kennedy,  2  Par.  Cr.  312,  317; 
TJ.  S.  131,  147,  8  S.  Ct.  21,  22.  Tie  Knight  v.  Campbell,  62  Barb.  16; 
court  did  not  have  occasion  to  pass  Ohorn  v.  S.,  143  Wis.  249,  126  N. 
on   the   question!      See   also    S.    v.  W.   737. 

Holt,  90  N.  C.  749,  47  Am,  R.  544.  85.     lb.;  P.  v.  Phillips,  Edm.  Sel.. 

82.  Ante,  §  100a  (3);  HaJlin-  Cas.  386;  Walter  v.  P.,  32  N.  Y. 
ger  V.  Davis,  146  U.  S.  314;  Mis-  147,  159;  Warren  v.  P.,  3  Par.  Cr., 
souri  V.  Lewie,  101  U.  S.  22,    32.  544;      Flint     River     Steamboat   v.. 
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as,  if  trivial  offenses  had  been  before  triable  in  an  inferior 
■court  without  a  jury,  they  may  be  so  afterward.®®    Even,— 

3.  Remain  Inviolate, — the  words  of  some  of  the  con- 
stitutions, are  given  the  likie  effect;  namely,  they  secure 
trial  by  jury,  as,  and  only  as,  it  was  the  usage  in  the  State 
when  the  Constitution  was  made.*''  The  protection  is  not,  in 
Alabama,  extended  to  subsequent  statutory  offenses;  **  but 
it  appears  to  be,  in  other  States  so  far  as  analogous  to  the 
old  ones  wherein  it  was  a  right.®® 

4.  "Criminal  Oases," — or  "criminal  offenses,"  is  the 
term  in  some  of  the  State  constitutions.  A  suit  in  the  civil 
form  for  the  violation  of  a  city  ordinance  is  not  criminal 
"within  this  provision.""     Brt  an  indictment  for  the  keep- 


Poster,  5  Ga.  194,  48  Am.  D.  248 
Harper    v.    Elberton,    23    Ga.    566 
Williams    v.    Augusta,    4    Ga.    509 
Floyd  V.  Eatonton,  14  Ga.  354.    See 
turther,    as    to    New    York,    P.    v. 
Fisher,  20  Barb.  652,  2  Par.  Or.  402. 

86.  P.  V.  Justices  of  Special 
Sessions,  74  N.  Y.  406;  S.  v.  Hen- 
derson, 145  Iowa,  657,  124  N.  W. 
767;  Com.  v.  Andrews,  211  Pa.  St. 
110,  60  A.  554. 

87.  S.  V.  McClear,  11  Nev.  39; 
S.  V.  Raymond,  11  Nev.  98;  Ross 
V.  Irving,  14  111.  171;  Work  v.  S., 
^  Ohio  St.  296,  59  Am.  D.  671; 
Lake  Erie,  etc.  Rid.  v.  Heath,  9 
Ind.  558;  Anderson  v.  O'Donnell, 
29  S.  C.  355,  13  Am.  St.  728.  And 
■see  In  re  Pennsylvania  Hall,  5  Pa. 
204;  Louisiana,  etc.',  Plankroad  v. 
Pickett,  25  Mo.  535;  English  v.  S., 
28  Tex.  Ap.  500,  13  S.  W.  775;  S. 
V.  McDowell,  61  Wash.  398,  112 
P.  521;  Hathorne  v.  Panama  Park 
€o.,  44  Fla.  194,  32  So.  812,  103  Am. 
St.  138;  S.  v.  Bockstruck,  136  Mo. 
■335,  38  S.  W.  317;  State  Board  v. 
Roy,  22  R.  I.  538,  48  A.  802;  That 
IS    (1)    Twelve  men   (2)    from  the 


vicinage  (3)  unanimous  in  the 
verdict  and  (4)  free  to  act;  S.  v. 
Hamey,  168  Mo.  167,  67  S.  W.'620, 
57  L.  R.  A.  846. 

88.  Tims  v.  S.,  26  Ala.  165.  And 
see  Boring  v.  Williams,  17  Ala. 
510;   Field  v.  Walker,  17  Ala.  80. 

89.  See  the  cases  generally, 
cited  to  this  paragraph  and  the 
last.  In  Wynehamer  v.  P.,  supra, 
A.  S.  Johnson,  J.,  said,  of  the  pro- 
vision cited  in  the  last  paragraph: 
"It  does  not  limit  the  right  to  the 
mere  instances  in  which  it  had 
been  used,  but  extends  it  to  such 
new  and  like  cases  as  might  after- 
wards arise.  For  instance,  felonies 
were  triable  only  by  jury.  I  do 
not  doubt  that  all  new  felonies 
must  be  tried  in  that  way.''  p.  426. 
And  see  Plimpton  v.  Somerset,  33 
Vt.   283. 

90.  Williams  v.  Augusta,  4  Ga. 
509 ;  Trigally  v.  Memphis,  6  Coldw. 
382;  Floyd  v.  Eatonton,  14  Ga.  354. 
See  Fire  Department  v.  Harrison, 
2  Hilton,  455;  Emporia  v.  Volmer, 
12    Kan.    622. 
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ing  of  a  house  of  ill  fame  is.'^  Some  hold  this  protection 
not  to  include  petty  misdemeanors  and  trivial  breaches  of 
the  peace;  and  properly  so  under  some  forms  of  it,®^  such 
as  where  this  exception  is  made  in  express  words."^  We 
saw  more  exactly,  in  another  connection,  what  are  crimes 
and  criminal  offenses.^*  And  by  the  better  doctrine,  if 
an  offense,  however  small,  is  prosecuted  by  indictment,  this 
provision,  when  not  limited  in  its  terms  by  the  context,  or 
by  some  other  special  matter,  secures  a  jury  trial.^^ 

5.     City  Ordinances, — under  most  of  our  constitutions, 
may  be  enforced  without  a  jury,  if  a  statute  so  provides.®* 


91.  Slaughter  v.  P.,  2  Doug. 
Mich.  334,  note.  And  see  Barter 
V.  C,  3  Pa.  (P.  &  W.)  253,  260; 
Burns  v.  La  Grange,   17  Tex.  415. 

92.  S.  V.  McCory,  2  Blackf.  8; 
S.  V.  Conlin,  27  Vt.  318;  In  re 
Dougherty,  27  Vt.  325.  And  see 
Johnson  v.  Barclay,  1  Harrison,  1; 
S.  V.  Beneke,  9  Iowa,  203;  S.  v. 
Hallstock,  2  Blackf.  257;  S.  v.  Led- 
ford,  3  Mo.  102;  C.  v.  Horton,  1 
Va.  Cas.  335;  Frost  v.  C,  9  B. 
Monr.  362;  Cowles  v.  Brittain,  2 
Hawks.  204;  Carson  v.  C,  1  A.  K. 
Mar.  290;  Dalgleish  v.  Grandy,  Con- 
ference, 22;  Burket  v.  Boude,  3 
Dana,  209;  Murphy  v.  P.,  2  Cow. 
815;  S.  V.  Gutierrez,  15  La.  Ann. 
190.  In  Delaware,  the  mayor's 
court  may  constitutionally  try  by 
information,  and  without  a  jury, 
asisault  and  battery.  Gray  v.  S., 
2  Harring.  (Del.)  76.  In  North 
Carolina,  the  intendant  of  police  of 
a  town  cannot.  S.  v.  Moss,  2 
Jones,  N.  C.  66. 

93.  S.  V.  Mead,  4  Blackf.  309, 
30  Am.  D.  661. 

94.  New  Crim.  Law,  I,  §  32;  Ex 
parte  Ah  Penn,  51  Cal.  280;  Lewis 
V.  Garrett,  5  How.  Miss.  434;  Pres- 
cott  V.  S.,  19  Ohio  St.  184,  2  Am. 


R.  388;  Weston  v.  P.,  6  Hun,  140; 
P.  V.  Noll,  20  Cal.  164;  Duffy  v. 
P.,  1  Hill,  N.  y.  355. 

95.  P.  V.  Baird,  11  Hun,  289; 
S.  V.  Peterson,  41  Vt.  504;  S.  v. 
Simmons,  2  Speers,  761;  S.  v.  Hol- 
lin,  12  La.  Ann.  677.  See  Santa 
V.  S.,  2  Iowa,  165;  In  re  Northern 
Liberty  Hose  Co.  13  Fa.  193;  S. 
V.  Cox,  3  Bng  436;  Work  v.  S.,  2- 
Ohio  St.  296;  Miller  v.  S.,  3  Okla. 
Cr.  457,  106  P.  810. 

96.  Mankato  v.  Arnold,  36  Minn. 
62;  Wong  v.  Astoria,  13  Or.  538, 
11  P.  295;  Anderson  v.  O'Bonnell, 
29  S.  C.  355,  13  Am.  St.  728,  9  S.  E. 
523;  Liberman  v.  S.,  26  Neb.  464,. 
18  Am.  St.  791,  42  N.  W.  419;  Ex 
parte  State,  164  Ala.  576,  51  So. 
309;  S.  V.  Port  (Ala.  1909),  51  So. 
317;  Stone  v.  Paducah,  120  Ky. 
322,  27  Ky.  L.  R.  717,  86  S.  W. 
531;  Ex  part§  Simmons,  5  Okla. 
Cr.  Ap.  399,  115  P.  380,  denying 
rehearing,  4  Okla.  Cr.  662,  112  P.. 
951;  Loeb  v.  Jennings,  133  Ga. 
796,  67  S.  E.  101;  Dunbar  v.  At- 
lanta, 7  Ga.  Ap.  434,  675  E.  107; 
S.  V.  Grimes,  83  Minn.  460,  86  N.. 
W.  449;  Cranor  v.  Albany,  43  Ore. 
144,  71  P.  1042;  In  re  Kinsel,  64 
Kan.  1,  67  P.  634,  56  L.  R.  A.  475. 
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6.  Other  Minor  Offenses — are  widely,  under  differing 
constitntions  and  statutes  not  to  be  here  specifically  con- 
sidered, triable  without  a  jury.®'^  Among  these  are  always 
included  the  summarily  punishable  contempts  of  court;®* 
for  a  jury,  in  these  cases,  was  never  known.  And  whatever^ 
under  former  usage,  could  be  prosecuted  without  jury,  can 
ordinarily  be  so  now.®®  But  in  general  one's  life,  liberty, 
or  property  cannot  be  taken  from  him  without  a  jury.^ 

§893.  1.  Legislative  Regulations — of  this  constitu- 
tional right  are  permissible  in  some  degree,  but  not  to  the 
impairing  of  its  substance.^    Thus, — 

2.  Appeal  to  Jury. — It  being  just  and  even  necessary 
to  arrange  preliminaries  for  a  jury  trial,  a  statute  may  con- 
stitutionally direct  a  trial  without  jury,  adding  that  any 
convicted  defendant  may  appeal  unobstructedly  ^  to  a  court 
proceeding  de  novo  by  jury.*    If  he  chooses  not  to  appeal,. 


97.  Bassette  v.  S.,  22  Vroom, 
502;  Calloway  v.  S.,  75  Ala.  37; 
Connelly  v.  S.,  60  Ala.  89,  31  Am.  ' 
R.  34;  Ex  parte  Wooten,  62  Miss. 
174;  Marlow  v.  Com.,  142  Ky.  106, 
133  S.  W.  1137;  XJnger  v.  Fanwood, 
69  N.  J.  L..  548,  55  Atl.  42.  Lunacy 
proceeding  is  not  a  trial  within 
meaning  of  consitution,  S.  v.  Lin- 
derholm,  84  Kan.  603,  114  P.  857. 

98.  New  Crim.  Law,  II,  §  269 
(2);  Cooper  v.  P.,  13  Colo.  337, 
373,  22  P.  790;  In  re  Deaton,  105 
N.  C.  39,  11  S.  E.  244;  Drady  v. 
District  Court,  126  Iowa,  345,  102 
N.  W.  115;  S.  V.  Johnston,  78  Kan. 
615,  97  P.  790;  U.  S.  v.  Sweeney, 
95  F.  434;  P.  v.  Tool,  35  Colo.  225, 
6  L.  R.  A.  (N.  S.)  822,  117  Am.  St. 
198,  86  P.  224;  S.  v.  Markuson,  7 
N.  D.  155,  73  N.  W.  82;  P.  v.  Kip- 
ley,  171  111.  44,  41  L.  R.  A.  775.- 

99.  S.  V.  Churchill,  48  Ark.  426; 
Gaston  v.  Babcock,  6  Wis.  503;  P. 
V.  Clark,  23  Hun,  374. 


1.  Atchison  etc.  Rid.  v.  Baty,  6 
Neb.  37,  29'  Am.  R.  356;  Collins  v. 
S.,  88  Ala.  212,  7  So.  260;  Cor- 
nelison  v.  C,  84  Ky.  583,  25  S.  W. 
235. 

2.  C.  V.  Whitney,  108  Mass.  5,^ 
6,  7;  Plimpton  v.  Somerset,  33  Vt. 
283;  Rafe  v.  S.,  20  Ga.  60;  Jesse 
V  S.,  20  Ga.  156;  Gibbs  v.  S.,  3 
Heisk.  72;  S.  v.  Wilson,  48  N.  H. 
398;  S.  V.  Baker,  50  La.  Ann.  1247, 
24  So.  240,  60  Am.  St.  472;  post, 
§  894. 

3.  Post,  §  894   (2). 

4.  S.  V.  Brennan's  Liquors,  25 
Conn.  278;  Steuart  v.  Baltimore, 
7  Md.  500;  Emerick  v.  Harris,  1 
Binn.  416;  Biddle  v.  C,  13  S.  &  R. 
405;  Keddie  v.  Moore,  2  Murph. 
41,  5  Am.  D.  518;  Wilson  v.  Simon- 
ton,  1  Hawks.  482;  Morford  v. 
Barnes,  8  Yerg.  444;  Beers  v. 
Beers,  4  Conn.  535,  10  Am.  D.'.186; 
S.  V.  Beneke,  9  Iowa,  203,  207; 
Emporia  v.  Volmer,  12  Kan.  622; 
S.  V.   Everett,   14  Minn.   439,   446; 
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or  after  taking  an  appeal  not  to  prosecute  it,^  he  waives 
Ms  right.    Again, — 

3.  Trial  by  Court  with  Consent. — One  form  of  waiver 
is  where,  authorized  by  a  statute,  and  the  Constitution  not 
withholding  any  needful  jurisdiction  from  the  tribunal,  the 
defendant  consents  to  be  tried  by  the  court  without  a  jury; 
he  cannot  afterward  complain."  Such  waiver  must  be  per- 
sonal; and  express  not  implied,®"  the  defendant's  attorney, 
not  specially  empowered,  cannot  make  it.''    But — 

4.  Jurisdiction  in  the  Court, — which  no  waiver  or  con- 
sent of  parties  can  give,  is  essential  to  every  judicial  step.* 
Our  constitutions  differ,  and  it  is  not  proposed  here. to  de- 
bate their  varying  terms,  except  to  suggest  to  the  reader 
that  jurisdictional  authority  sometimes  comes  from  the 
Constitution  alone,  sometimes  from  a  statute  alone,  and 
oftener  in  part  from  the  one  and  in  part  from  the  other, — 


S.  V.  Allen,  45  Mo.  Ap.  551.  See 
Pollard  V.  Holeman,  4  Bibb,  416; 
Head  v.  Hughes,  1  A.  K.  Mar.  372, 
10  Am.  D.  742;  In  re  Rolfs,  30  Kan. 
758,  1  P.  523.  But  see  Single- 
ton y.  Madison,  1  Bibb,  342. 

5.  C.  V.  Whitney,  108  Mass.  5. 

6.  Jones  v.  Robbins,  8  Gray,  329; 
Ward  V.  P.,  30  Mich.  116;  Darst  v. 
P.,  51  111.  286,  2  Am.  R.  301; 
League  v.  S.,  36  Md.  257;  S.  v. 
Moody,  24  Mo.  560;  Vaughn  v. 
Scade,  30  Mo.  600;  Barouse  v.  S., 
1  Iowa,  374;  Bailey  v.  S.,  4  Ohio 
St.  57;  Dillingham  v.  S.,  5  Ohio 
St.  280;  Murphy  v.  S.,  9Y  Ind.  579; 
S.  V.  White,  33  La.  Ann.  1218;  S. 
V.  Askins,  33  La.  Ann.  1253;  S.  v. 
Worden,  46  Conn.  349,  33  Am.  R. 
27;  In  re  Staff,  63  Wis.  285,  53  Am. 
R.  285,  23  N.  W.  587;  S.  v.  Robin- 
son, 4'3  La.  Ann.  383,  8  So.  937. 
And  see  P.  v.  Lane,  55  Barb.  168. 
It  is  not  essential  that  the  priso- 
ner be  told  by  the  court  of  his 
right,  or  waive  it  by  express  words. 
P.  V.  Goodwin,  5  Wend.  251;   S.  v. 


Larger,  45  Mo.  510.  But  see  Brown 
V.  S.,  16  Ind.  496;  S.  v.  Van  Matre, 
49  Mo.  268;  ante,  §  112.  See  also 
Sale  V.  Meggett,  25  S.  C.  72;  Paul 
V.  P.,  82  111.  82;  Oborn  v.  S.,  143 
Wis.  249,  126  N.  W.  737.  It  has 
been  very  generally  held  that  an 
accused  person  on  his  trial  for  a 
felony  cannot  consent  to  a  trial 
without  a  jury.  S.  v.  Rea,  126 
Iowa,  65,  101  N.  W.  507;  Mich- 
aelson  v.  Beemer,  72  Neb.  761,  101 
N.  W.  1007;  S.  V.  Carman,  63 
Iowa,  130,  18  N.  W.  691,  50  Am. 
751;  Cancemi  v.  P.,  18  N.  Y.  128; 
Harris  v.  P.,  128  111.  585,  21  N.  E. 
563,  15  Am.  St.  153;  Ex  parte  Smith 
135  Mo.  223,  36  S.  W.  628,  33  L.  R. 
A.  606,  58- Am.  St.  576;  S.  v.  Moody, 
150  N.  C.  847,  64  S.  E.  831;  con- 
tra, Thomas  v.  S.,  7  Ga.  Ap.  637, 
67  S.  E.  894;  Goodman  v.  Superior 
Courts,  8  Oal.  232,  96  P.  395. 

6a.     S.  v.  McNally  147  Mo.  App. 
130,  125  S.  W.  1174. 

7.  Brown  v.  S.,  16  Ind.  496. 

8.  Ante,   §§   112,  123    (2). 


<§  893  Eight  to  Juey  Trial.  689 


a  constitutional  jurisdiction  not  impairing  a  statutory,  save 
in  and  to  the  extent  of  a  conflict.  Now,  if  the  Constitution 
of  a  State,  as  judicially  interpreted,  withholds  from  a 
court  the  authority  to  act  in  a  particular  class  of  cases 
without  a  jury,  plainly  a  statute  cannot  override  its  pro- 
visions. This  is  the  principle;  and  from  it  seems  to  have 
come  the  result,  which  we  find  in  some  of  the  States,  that 
the  defendant  cannot  waive  his  constitutional  jury  trial.* 
Consistently  with  the  foregoing  doctrines, — 

5.  Statutory  Authority — ^is  ordinarily  essential  to  this 
waiver;  since  the  court  cannot  proceed  without  a  jurisdic- 
tion, and  consent  without  a  statute  cannot  give  it.^"  But 
in  the  absence  of  some  such  matter  as  is  stated  in  our  last 
paragraph,  it  is  evident  in  reason,  and  at  least  the  better 
doctrine  in  authority,  that  defendants  can  make  any  waiver 
of  a  jury  trial  permitted  by  the  terms  of  a  statute.^^  With- 
out the  statute,  it  might  be  a  serious  question  whether  the 
<30urt  should  not  protect  them  against  the  consequences  of 
an  improvident  concession ;  ^^  but  the  legislative  authoriza- 
tions of  the  party  binds  the  courts  and  excludes  any  such 
exception. 

6.  Within  this  General  Doctrine, — there  are  minor  ones 
not  for  further  inquiry  here.^^ 

9.  Harris  v.  P.,  128  111.  585,  15  Bond  v.  S.,  17  Ark.  290.  See  post. 
Am.   St.   153,   21   N.   E.   563;    S,   v.      §  898. 

Holt,  90  N.  C.  749,  47  Am.  R.  544;,  11.    C.  v.  Whitney,  108  Mass.  5; 

S.  v.  Stewart,  89  N.  C.  563.    As  to  Sarah  v.  S.,  28  Ga.  576;   Langbein 

West   Virginia,    see    and    compare  v.  S.,  37  Tex.  162;   TJ.  S.  v.  Rath- 

S.  V.  CottrlU,  31  W.  Va.  162,  6  S.  bone,  2  Paine,   578;   Armstrong  v. 

E.   428;    S.   v.   Griggs,   34   W.   Va.  S.  Minor,  160.    And  see  P.  v.  Good- 

78,  11  S.  E.  740,  and  S.  v.  Denoon,  win,    5   Wend.    251;    Madison   and 

34  W.  Va.  139.  As  to  Iowa,  S.  v.  Indianapolis   Rid.  v.  Whiteneck,   8 

Carman,  63  Iowa,  130,  50  Am.  R.  Ind.    217;    Willets   v.   Rldgway,    9 

741,  11  S.  E.  1003;   S.  v.  Larrigan,  Ind.   367;    Lake  Erie,   etc.   Rid.   v. 

66  Iowa,   426,   23  N.  W.   907;    and  Heath,  9  Ind.  558;  S.  v.  Reebe  (La. 

S.  V.  111.,  74  Iowa,  441,  38  N.  W.  1910),  53  So.  730;  Belt  v.  U.  S.,  4 

143.  Ap.  D.  C.  25. 

10.  Ante,  §§  112,  123  (2);   S.  v.         12.    Ante,   §§  120,  121. 

Maine,  27  Conn.  281;  Neales  v.  S.,  13.    P.    v.    O'Neil,    48    Cal.    257; 

10  Mo.  498;    P.  v.  Smith,  9  Mich.  Bell  v.  S.,  44  Ala.  393;  S.  v.  Mans- 

193;    Wilson   v.    S.,    16   Ark.    601;  field,  41  Mo.  470;   S.  v.  Lockwood, 
2  C.  P.— 44 


690  New  Criminal  Pbocedxjbe.  §  894 

§894.  1.  Not  every  Regulation — bv  statute  is  valid.^* 
Thus  — 

2.  Clogging  Appeal. — Where  an  appeal  to  a  jury  secures 
the  necessary  jury  trial/^  if  the  statute  allows  it  only  on 
conditions  which  amount  to  a  denial,  it  will  not  save  the 
main  provision  from  being  unconstitutional.^®     Yet — 

3.  Interpreted  together. — Since  both  statutes  and  con- 
stitutions are  laws,  to  be  therefore  interpreted  together,^^ 
if  a  statute  authorizing  a  trial  without  jury  by  an  inferior 
court  is  silent  as  to  appeal,  and  the  Constitution  provides 
a  jury  trial,  and  the  general  system  of  laws  gives  a  jury  on 
appeal,  the  several  writings  may  be  so  combined  in  con- 
struction as  to  permit  an  appeal  with  the  consequent  trial 
by  jury.  So  it  was  in  a  Maine  case;  the  right  of  appeal 
was  held  to  proceed  from  the  right  to  a  jury  trial,  as  a  nec- 
essary consequence,  in  order  to  give  effect  to  the  provision 
of  the  Constitution.^^ 

43    Wis.    403;    Edwards    v.    S.,    16  v.  Woodsum,   39  Me.   258;    Saco  v. 

Vroom,   419;    Cross   v.    S.,    78   Ala.  Wentworth,    37    Me.    165,    58    Am. 

430;    Boyd   v.    S.,    88   Ala.    169,    16  D.   786;    Flint  River   Steamboat  v. 

Am.   St.   31,   7   So.   268;    McConnell  Faster,  5  Ga.  19i4,  48  Am.  D.  248; 

V.   S.,   67  Ga.   633;    Mays  v.   C,   82  LittleHeld  v.  Peckham,  1  R.  I.  500; 

Va.    550;    Ford   v.    C,    82   Va.   553;  S.  v.  Beneke,  9  Iowa,  203,  207,  208; 

Wartner  v.  S.,  102  Ind.  51,  1  N.  E.  Jones  v.  Robbins,     8     Gray,     329; 

65;    Smith  v.  S.,  63  Ga.  168;    S.  v.  Lamb  v.  Lane,  4  Ohio  St.  167;    S. 

Toushet,  33  La.  Ann.  1154.  v.  Gurney,   37  Me.  156,   58  Am.  D. 

14.  See  ante,  §  893;  Colt  v.  782;  Lord  v.  S.,  37  Me.  177;  S.  v. 
Eves,  12  Conn.  243;  Alfred  v.  S.,  Everett,  14  Minn.  439;  Beasley  v. 
37  Miss.  396 ;  Perry  v.  S.,  9  Wis.  Beckley,  28  W.  Va.  81 ;  In  re  Mans- 
19.  field,  22  Pa.  Super.  Ct.  224;   In  re 

15.  Ante,   §  893    (2).  Rolfs,  30  Kan.  750,  1  P.  523. 

16.  See  and  compare  McDonald  17.  Stat.  Crimes,  §  89.  Compare 
V.  Schell,  6  S.  &  R.  240;  Greene  Topeka  v.  Kersch,  70  Kan.  840,  80 
V.  Briggs,  1  Curt.  C.  C.  311;   S.  v.  P.  29. 

Brennan's    Liuors,    25    Conn.    278;  18.     Johnson's     Case,     1   Greenl. 

P.  V.   Carroll,  3  Par.   Cr.  22;    Saco      230. 


CHAPTER  LXIII. 


THE  PETIT  JURORS  AND  THEIR  QUALIFICATIONS. 

§§  895,896.    Introduction. 

897-899.     Number  and  Unanimity. 
900-  930.     Qualifications. 

Compare — witti  last  chapter  and  next  two.' 

§  895.  This  Chapter — and  the  next  are  not  quite  separ- 
able in  subject;  but,  anticipating  in  this  so  much  of  what  be- 
longs also  in  that  as  will  render  all  plain, — 

§  896.  How  Divided. — We  shall  consider,  I.  The  Num- 
ber and  Unanimity  of  the  Petit  Jurors ;  II.  Their  Qualifica- 
tions. 

I.    Number  and  Unanimity. 

§  897.  1.  A  Jury  Trial — is  one  for  settling  issues  of 
fact,^^  by  the  unanimous  finding  of  twelve  men,  termed 
jurors,  selected  and  qualified  as  prescribed  by  law.    Thus, — 

2.  How  Many. — Twelve  constitute  a  common  law  jury; 
hence  all  our  courts  hold  that  a  less  number  will  not  satisfy 
the  constitutional  guaranty  of  a  jury  trial.^°     In  reason, 

19.  S.   V.   Woodward,   23  Vt.   92.  Ohio  St.  494,  500;  Vaughn  v.  Scade, 

20.  May  v.  Milwaukee  and  Mis-  30  Mo.  600;  Knight  v.  Campbell, 
sissippi  Ry.,  3  Wis.  219;  Bowles  62  Barb.  16;  S.  v.  McClear,  11  Nev. 
V.  S.,  5  Sneed,  360;  Dixon  v.  Rich-  39;  Stell  v.  S.,  14  Tex  Ap.  59;  Hunt 
ards,  2  How.  Miss.  771;  Carpenter  v.  S.,  61  Miss.  577;  Territory  v. 
V.  S.,  4  How.  Miss.  163,  34  Am.  D.  Ah  Wah,  4  Mont.  149',  47  Am.  R. 
116;  S.  V.  Burket,  2  Mill,  155,  12  341,  1  P.  732;  P.  v.  Luby,  56  Mich. 
Am.  D.  662;  P.  v.  Kennedy,  2  Par.  551,  23  N.  W.  218.  And  see  Bibel 
Cr.  312;  Doebler  v.  C,  3  S.  &  R.  v.  P.,  67  111.  172;  Jones  v.  S.,  52 
237;  S.  V.  Cox,  3  Eng.  436;  Jack-  Tex.  Ci-.  305,  106  S.  W.  345;  Jen- 
son  V.  S.,  6  Blackf.  461;  Foster  nlngs  v.  S.,  134  Wis.  307,  114  N. 
V.  Kirby,  31  Mo.  496;  Brown  v.  W.  492;  Oborn  v.  S.,  143  Wis.  249, 
S.,  16  Ind.  496;  Lamb  v.  Lane,  4  126  N.  W.  737;  Dennis  v.  S.,  96 
Ohio  St..  167;   Shaver  v.  Starrett,  4  Miss.   96,   50   So.  499;    S.  v.  Evans, 
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probably  a  unanimous  verdict  by  a  jury  of  more  tlian 
twelve,  not  being  prejudicial  to  the  prisoners,^^  would  be 
good,  especially  if  authorized  by  a  statute,  yet  not  by  twelve 
of  a  jury  of  thirteen.  Still  on  this  sort  of  question  judicial 
opinions  are  divided.^^ 

3.  Unanimous — ^in  their  verdict  must  be  the  twelve  un- 
der the  common  law,  therefore  also'  under  our  constitutions ; 
and  a  statu-te  providing  otherwise  is  void.^®    But — 

4.  Jury  of  Six. — For  cases  wherein  trial  by  jury  is  not 
a  constitutional  right,  a  statute  may  authorize  a  less  num- 
ber,— as,  a  jury  of  six,^* — and  make  good  a  finding  not 
unanimous.^'' 

§  898.  1.  Consent, — as  waiving  a  jury  trial,  was  con- 
sidered in  the  last  chapter.^®  And  the  principles  there 
stated  determine  the  effects  of  voluntary  submissions  to 
less  than  twelve  jurors,  and  agreements  that  the  verdicts 
need  not  be  unanimous.    Thus, — 

2.  Less  than  Full  Panel — Jurisdiction. — ^While  the  de- 
cisions are  not  quite  harmonious,  the  rule  itself  is  distinct 

122  La.  273,  47  So.  603;  P.  v.  Dun-  59  Am.  B.  671;  Opinion  of  Justices, 

can,    8    Cal.    Ap.    186,    96    P.    414;  41  N.  H.  550,  551;  Amer.  Pub.  Co. 

Thompson      v.      S.,      170      TJ.      S.  v.  Fisher,  166  U.  S.  464,  41  L.  Ed. 

343,      42     L.     Ed.     1061,     18      S.  1079,    17    S.    Ct.    618;     Girdner    v. 

Ct.  620,  reversing  15  Utah  Bryan,  94  Mo.  Ap.  27,  67  S.  W.  699. 
388,    50   P.   409;    Queenan   v.   Ter.,  24.    Work  v.  S.,  supra;  Bryan  v. 

11  Okla.  261,  71  P.  218,  61  L.  R.  A.  g.^   4   ohlo,    349;    P.   v.   Fisher,    20 

324,   affirmed  in  190  U.   S.  548,  23  garb.  652,  2  Par.  Cr.  402.    And  see 

S.  C.  N.  762,  47  L.  Ed.  1175.  Knight  v.   Campbell,   62   Barb.   16; 

21.  Compare  with  ante,   §§   854',  ante,  §  855. 

855.  25.    See  Soens  v.  Racine,  10  Wis. 

22.  S.    V.    Hudkins,     35    W.   Va.      271. 

247,  13  S.  E.  367;  Anderson  v.  S.,         26.    Ante,  §  893;    Muldrow  v.  S., 

5   Pike,   444;    Tillman  v.  Ailles.   5  4  okla.  Cr.  324,  111  P.  656;  Adams 

Sm.  &  M.  373,  43  Am.  D.  520;  Wolfe  v.   S.,   56  Fla.   1,  48   So.   219   P.   v. 

V.  Martin,  1  How.  Miss.  30;  Bone  Craig,  195  N.  Y.  190,  88  N.  E.  38; 

V.    McGlnley,    7    How.    Miss.    671;  g.  y.   Duggan,   104  La.   626,  29   So. 

Bullard  v.  S.,  38  Tex.  504,  19  Am.  278;   P.  v.  Lane,  124  Mich.  271,  82 

R.   30.  N.  W.  896;  In  re  Maxwell,  19  Utah. 

23.  Work  V.   S.,  2  Ohio  St.  296,  495,  57  P.  412. 
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that  any  sucli  consented-to  change  in  the  make-up  or  powers 
of  the  jury  as  leaves  the  tribunal  without  jurisdiction,"'^ 
takes  away  the  efficacy  of  their  finding;  what  comes  short 
of  this  does  not.  Some  deem  that  the  jurisdiction  re-mains, 
and  so  the  verdict  will  be  good,  on  going  to  trial  with  one 
juror  short,  where  for  satisfactory  reason  the  prisoner  free- 
ly consents,  especially  in  a  case  of  misdemeanor,  though  no 
statutes  so  authorizes."^  Others  deny  that  the  court  can 
validly  proceed  in  this  way."®  By  others,  it  seems  to  be 
permitted  in  misdemeanor,  not  in  felony.*"    And — 

3.  Protection  to  Prisoner. — ^Recurring  to  a  distinction 
previously  stated,*^  some  deem  that  the  prisoner  is  "moral- 
ly too  much  in  chains,"  while  standing  before  a  jury  for 
his  trial,  validly  to  consent  to  less  than  a  full  panel.*" 

§  899.  Other  Departures  from  Form, — ^more  particularly 
to  be  considered  in  our  next  sub-title,  may  be  authorized 
by  statutes.  When  consented  to  by  the  defendant,  they  are 
almost  unlimited.  Without  such  consent,  the  old  forms 
can  be  abrogated  only  in  things  not  vital  to  the  jury  trial  as 
practiced  before  and  at  the  time  of  the  adoption  of  our  con- 
stitutions.** 

27.  Ante,  §  893  (4).  the  question,  Lavery  v.  C,  101  Pa. 

28.  C.  V.  Dailey,  12  Cush.  80;  560;  Warwick  v.  S.,  47  Ark.  568,  2 
S.  V.  Borowsky,  11  Nev.  119,  128;  S.  W.  335;  Ray  v.  S.,  4  Tex.  Ap. 
S.v.  Kaufman,  51  Iowa,  578,  33  Am.  450;  Pocket  v.  S.,  5  Tex.  Ap.  552. 
R.  148,  2  N.  W.  275;    S.  v.  Gross-         31.    Ante,  §  893  (5). 

helm,  79  Iowa,   75,  44  N.  W.   547;  32.     S.  v.  Davis,   66   Mo.   684,   27 

S.  V.  Sackett,  39  Minn.  69,  38  N.  W.  Am.  R.  387;   Ivey  v.  S.,  4  Ga.  Ap. 

773;  Murphy  v.  C,  1  Met.  Ky.  365;  828,   62   S.  B.  565;    Jones  v.  S.,  52 

Tyra  v.  C,  2  Met.  Ky.  1.  Tex  Or.   305,   106   S.  W.   345;    Jen- 

29.  Canoemi  v.  P.,  18  N.  Y.  128;  nlngs  v.  S.,  134  Wis.  307,  114  N. 
P.  V.  CNeil,  48  Cal.  257;  Bell  v.  W.  492;  In  re  McQuown,  19  Oklai. 
S.,  44  Ala.  393;  Allen  v.  S.,  54  Ind.  347,  91  P.  689,  11  L.  R.  A.  (N.  S.) 
461;   Hill  V.  P.,  16  Mich.  351,  354;  1136. 

Territory  v.  Ah  Wah,  4  Mont.  149,         33.    See  the  authorities  cited  in 

47  Am.  R.  341,  1  P.  732;   Hunt  v.  the  notes    to    the    preceding    sec- 

S.,  61  Miss.  577;   Ohorn  v.  S.,  143  tions;     S.  v.  McClear,  11  Nev.  39; 

Wis.  243,  126  N.  W.  737.  S.  v.  Johnson,  11  Nev.  148;    Gibbs 

30.  S.  V.  Mansfield,  41  Mo.  470.  v.  S.,  3  Heisk.  72;  S.  v.  Clayton, 
Consult,   as  to  various   aspects  of  11  Rich.  581. 
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II.    The  Qualifications  of  the  Jurors. 

§  900.  How  far  Unchangeable. — It  reasonably  result 
from  the  foregoing  principles  that  the  fundamental  qualifi- 
cations of  the  jurors — those  essential  to  the  purity  of  a  jury 
trial — cannot  be  rendered  needless  by  statute.  Dis- 
tinguished from  personal  exemptions,**  they  are  as  precise- 
ly pointed  out  by  the  ancient  law  as  is  the  number.*^  In 
their  nature  they  are  as  important ;  some  are  even  more  so ; 
consequently  they  are  no  more  changeable  by  legislation. 
But  to  measure  them  is  not  so  easy  as  to  count  the  jurors, 
hence  there  will  be  doubts  under  this  sub-title  less  easily 
solved  than  those  under  the  last.  There  are  also  distinc- 
tions between  the  fundamental  qualifications,  and  those 
which,  not  being  such,  are  in  a  greater  or  less  degree  sub- 
ject to  the  legislative  control. 

The  leading  qualifications,  to  be  here  severally  consid- 
ered, are, — 

§  901.  First.  Freedom  from  the  Bias  of  Near  Relation- 
ship : — 

1.  How  Near. — "If  the  jurors,"  says  Chitty,*"  "is  re- 
lated to  either  party  within  the  ninth  degree,  though  it  is 
only  by  marriage,  a  principal  challenge  will  be  admitted.^'^ 

34.  Ante,  §  853;  post,  §  926.  grandmotlier  of  the  prisoner 

35.  For  a  more  precise  defining  From  tlie  grandmother  were 
of  this  dectrine  and  its  limits,  see  three  degrees,  and  from  the  great- 
Opinion  of  Justices,  41  N.  H.  550,  grandmother  four,  making  in  the 
551.  And  see  P.  v.  Powell,  87  Cal.  whole  seven  degrees,  which  was  a 
348,  359',  25  P.  481;  Woolfolk  v.  S.,  cause  of  principal  challenge  on  the 
85  Ga.  69,  11  S.  B.  814.  part    of   the    State,    and    the    juror 

36.  1  Chit.  Crim.  Law,  541.  was  properly  rejected."  p.  331.    See 

37.  Co.  Lit.  157a;  Finch,  401;  S.  v.  Andrews,  29  Conn.  100,  76 
Bac.  Abr.  Juries,  E,  5;  3  Bl.  Com.  Am.  D.  593;  S.  v.  Walton,  74  Mo. 
363;  Burn  Just.  Jurors,  VIII,  1;  270;  Traviss  v.  C,  106  Pa.  597; 
Williams,    Just.    Jurors,    V.;    Dick.  Parrish   v.    S.,    12    Lea,    655;    S.    v. 


186;    O'Connor   v.   S.,   9   Fla.  Congdon,    14   R.    I.    458.     It   is    no 

215;    Brown  v.   S.,   28   Ga.   439;    S.  ground  of  challenge  for  cause  in  a 

V.  Anthony,  7  Ire.  234;   S.  v.  Perry,  civil  case  that  the  juror  is  brother- 

Busbee,    330.     In   this   case,   Nash,  in-law  of  one  of  the  counsel.  Funk 

C.  J.,  illustrates  the  doctrine  thus:  v.  Ely,  45  Pa.  444.     And  see  S.  v. 

"The     great-grandmother     of     the  Christian,  30  La.  Ann.  367;  Harnage 

juror    Ray    was    the    sister    of    the  v.  S.,  7  Ga.  Ap.  573,  67  S.  E.  694; 
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So  also  if  he  has  acted  as  godfather  to  a  child  of  the  prosecu- 
tor or  defendant,  he  may  be  challenged  for  that  reason. ' '  ^* 
Within  this  doctrine, — 

2.  Relationship  by  Affinity — is  the  same  as  by  consan- 
guinity.^®   But — 

3.  Death, — dissolving  the  marriage,  ends  the  affinity.*" 
So  that  a  cousin  of  the  prisoner's  deceased  wife,  who  left 
no  offsprings,  is  a  competent  juror;  *^  and  in  a  murder  case, 
one  is  such,  the  sons  of  whose  wife  by  a  former  husband 
were  cousins  to  the  deceased.*^  Another  principle  is 
that — 

4.  The  Kindred — of  married  persons  are  not  in  mutual 
affinity.  It  exists  only  between  one  party  to  a  marriage 
and  those  in  consanguinity  to  the  other  party.*^ 

5.  Divorce, — dissolving  a  marriage,  has  in  principle  the 
same  effect  as  death,  a  question  probably  not  adjudged. 

§  902.     Secondly. — Other  Civil  and  Social  Connections : — 

1.  A  Witness — summoned  by  the  prisoner  should  not  sit 
as  juror  to  try  him,  being  probably  biased  in  his  favor.** 
So,— 

2.  Dependent. — If  one  "be  under  the  power  of  either 
party,  or  in  his  employment ;  *"  or  if  he  is  to  receive  part  of 
a  fine  upon  conviction;  or  if  he  has  been  chosen  arbitrator, 
in  case  of  a  personal  injury,  for  one  of  the  parties;  or  has 

Lyons  v.  S.,  133  Ga..  587,  66  S.  E.  41.     S.  v.  Shaw,  3  Ire.  532.     See 

79'2;   (wife  of  juror  related  in  fourth  Jaques    v.    C,    10    Grat.    690. 

degree    to    volunteer    prosecutor.)  42.     Moses  v.  S.,  11  Humph.  232. 

Cravens  v.  S.,  95  Ark.   321,   128   S.  43.     1   Bishop   Mar.   Div.   &   S.    § 

W.  1037;  McCray  v.  S.,  134  Ga.  416,  744. 

68  S.  E.  62;  Thomas  v.  S.,  133  Ala.  44.       C.  v.  Jolliffe,  7  Watts,  589. 

139,  32  So.  250.  See    Buchanan   v.    S.,    24   Ga.    282; 

38.  Co.     Lit.     157b;     Burn  Just.  Lowman  v.  S.,  167  Ala.   57,   52   So. 
Jurors,  VIII,  1.  638;    Contra   as    to    character    wit- 

39.  S.    V.    Perry,    supra;     Oneal  nesses,    Edgar    v.    S.    (Tex.    1910). 
V.  S.,  47  Ga.  229.  129  S.  W.  541,  and  see  also  Edgar 

40.  1  Bishop  Mar.  Div.   &  S.   §§  v.   S.,   59   Tex.   Cr.   Ap.   491,   129   S. 
742,   743;    Garner  v.   S.,   6   Ga.   Ap.  W.   141. 

788,  65  S.  E.  842.  45.     Block    v.    S.,    100    Ind.    357; 

Crawford   v.   U.   S.,    29   S.    Ct.    260, 
212  U.  S.  183,  53  L.  Ed.  1. 
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eaten  and  drank  at  his  expense;*®  he,"  says  Chitty,*'^  is 
incompetent.** 

3.  Lawsuit. — "If"  to  continue  our  quotation,  "there  are 
actions  depending  between  the  juryman  one  of  the  parties, 
which  imply  hostility,  that  will  be  a  ground  of  principal 
challenge;  though  other  actions  only  warrant  challenges 
to  the  favor."" 

4.  Client  and  Friend. — ^Where  the  defendant  was  an  at- 
torney, it  was  in  England  not  deemed  cause  of  challenge  by 
the  crown  that  the  juror  was  his  client,  who  also  had  visited 
him  while  in  prison  as  a  friend.^" 

§  903.  Thirdly.  A  General  Bias  for  or  Against  a 
Party : — 

1.  Indefinite — ^is  this  disqualification.  Under  the  com- 
mon law,  it  depends  less  on  rule  than  on  the  discretion  of 
triers,^^  now  to  be  explained. 

2.  Challenge  to  the  Favor — ^is  the  ordinary  common  law 
form  of  taking  this  objection.^^  It  is  "when,"  says 
Chitty,^^  "though  the  juror  is  not  so  evidently  partial  as  to 
amount  to  a  principal  challenge,  yet  there  are  reasonable 
groimds  to  suspect  that  he  will  act  under  some  undue  in- 
fluence or  prejudice.^*    The  cases  of  such  a  challenge  are 

46.  C.  V.  Hosier,  135  Fa.  221,  C,  351,  2  S.  E.  923;  S.  v.  LUes,  77 
19  A.  943.  N.  C.  496;    S.  v.  Parish,  104  N.  C. 

47.  1     Chit.      Crim.     Law,    541,      679,  10  S.  E.  457. 

542.  50.     Reg.  v.  Geach,  9  Car.  &  P. 

48.  Co.  Lit.  1571);  Bac.  Abr.  499.  And  see  P.  v.  McQuade,  110 
Juries,    E,    5;    Burn    Just.    Jurors,      N.  Y.  284,  18  N.  E.  156. 

VIII,  1;    Williams  Just.  Juries,  V;  51.     Carnal  v.  P.,  1  Par.  Cr.  272, 
Dick.  Sess.  186,  187;  Tidd,  Pr.  (5th  277;'  S.  v.  Meaux,  127  La.  259,   53 
Ed.)    846.     While  a  trial  was  pro-  So.  557;  Boutcher  v.  S.,  4  Okla.  Cr. 
grossing,    one    of    the    prosecuting  576,  111  P.  1006  rehearing  denied, 
counsel  kept  a  juror's  horse  over  4   Okla.   Cr.   585,   112   P.   762. 
night    free    of    charge.      For    this,  52.     P.     v.    Doe,    1    Mich.    451; 
though   it  was     believed     not     to  O'Brien  v.   P.,   36   N.   Y.   276,   279; 
itave  Influenced  the  juror,  the  ver-  Copenhaven  v.  S.,  14  Ga.  22;  Rob- 
diet,  which    was    against    the    de-  Inson  v.  S.,  1  Kelly,  563. 
fendant,  was  set  aside.     Springer  53.    1  Chit.  Crim.  Law,  544. 
V.  S.,  34  Ga.  379.  54.    Co.    Lit.    157b;     Bac.    Abr. 

49.  Co.  Lit.  157;  Dick.  Sess.  187.  Juries,  E,  5;  Williams  Just.  Juries, 
And  see  Hodges  v.  Lassiter,  96  N.  V;   Dick.  Sess.  188. 
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manifestly  numerous,  and  dependent  on  a  variety  of  cir- 
cumstances; for  the  question  to  be  tried  is  whether  the 
juryman  is  altogether  indifferent  as  he  stands  unsworn;  °^ 
because  he  may  be,  even  unconsciously  to  himself,  swayed 
to  one  side  and  indulge  his  own  feelings  when  he  thinks  he 
is  influenced  entirely  by  the  weight  of  evidence."  °® 

§  904.  The  Evidence — may  be  such  as  would  sustain  a 
challenge  for  principal  cause,^^  or  as  would  not.®*  Thus,  a 
ground  for  challenge  to  the  favor  is  where  the  juror  has 
been  entertained  in  the  party's  house,  or  "has  been  ap- 
pointed arbitrator  by  both  the  parties  to  terminate  their 
differences,"®^  while  yet  the  same  disqualification  might 
justify  a  challenge  for  principal  cause.*" 

§905.  What  the  Issue — How  find. — The  issue,  unlike 
that  on  any  challenge  for  principal  cause,  is — and  so  the 
triers  '^^  are  sworn  to  determine — whether  the  juror  is  in- 
different as  to  the  issue,  and  impartial  between  the  parties.*^ 
The  question  is,  on  hearing  the  evidence,  says  Coke,  for 
their  "conscience  and  discretion;"  yet  some  of  the  causes 
"come  nearer  to  a  principal  challenge  than  other."  *^  The 
instruction  to  the  triers  should  be,  not  that  such  or  such  a 
thing  will  disqualify  the  juror,  but  they  are  to  look  at  all 
the  evidence,  and  decide  whether  or  not  as  of  fact  he  is  in- 
different.** And  there  may  be  a  great  variety  in  the  evi- 
dence to  this  question.**' 

55.  Co.  Lit.     177b;      Bac.     Abr.         ■62.     Freeman  v.  P.,  4  Denio.  9. 
Juries,      B,      5;      Williams      Just.         63.    Co.  Lit.  157b. 

Juries,  V;  Dick.  Sess  188.  64.    P.   v.   Allen,    43    N.    Y.    28; 

56.  lb.  Carnal  v.  P.,  1  Par.  Cr.  272;   P.  v. 

57.  P.  V.  Allen,  43  N.  Y.  28.  McHahon,  2  Par..  Cr.  663.    And  see 

58.  Atlas  Mining  Co.  v.  John-  Marsh  v.  Portsmouth  and  Concord 
ston,  23  Mich.  36.  Rid.,  19  N.  H.  372;  Galloway  v.  S., 

59.  1  Chit.  Crim.  Law,  544,  re-  25  Ga.  596;  Sanchez  v.  P.,  22  N. 
f erring  to  Co.  Lit.  157b;  Bac.  br.  Y.  147;  TJ.  S.  v.  Wilson,  Bald.  78; 
Juries,  E,  5;  Burn  Just.  Jurors,  P.  v.  Colson,  49  Cai.  679;  Costly 
VIII,  1;   Williams  Just.  Juries,  V.  v.   S.,  19  Ga.   614;    P.  v.  Vasquez, 

60.  Ante,    §    902    (2).  49  Cal.  560. 

61.  As  to  who  are  the  triers,  64'a.  See  and  compare  P.  v. 
and  the  practice,  now  little  resort-  Allen,  supra;  P.  v.  Hardin,  37  Cal. 
ed  to,  see  Bouv.  Law  Diet.  258;  Carnal  v.  P.,  supra;  S.  v. 
"Triors."  Ayer,  3  Fost.  N.  H.  301;  P.  v.  Mc- 
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§  906.  1.  Triers  or  Court. — The  use  of  triers  has  been 
gradually  departing  from  our  practice,  and  now  it  is  almost 
unknown.  Whatever  the  strict  rule,  the  parties  may  al- 
ways by  agreement  submit  the  question  to  the  judge;  and 
even  the  neglect  to  ask  for  triers  is  by  some  deemed  such 
submission."^  The  statutes  in  various  States  remit  the 
question  to  the  court."*    They  are  constitutional.*"^  Now, — 

2.  The  Change — from  triers  to  the  court  does  not  strict- 
ly alter  the  law.  Yet  practically,  since  a  judge  will  as  of 
course  view  a  question  of  this  sort  differently  from  a  juror, 
it  in  a  measure  merges  this  challenge  to  the  favor  with  that 
for  principal  cause.  Further  as  to  which, — 

3.  The  Doctrine — may  now  be  deemed  to  be,  that  both 
the  State  and  the  defendant  are  entitled  to  jurors  who  are 
without  bias ;  "^  in  other  words,  who  are  indifferent."^  That 
the  juror  tendered  has  an  ill  opinion  of  the  defendant.^" 
or  a  good  opinion,^^  or  does  not  think  well  of  the  class  to 


Gungill,  41  Cal.  429;  Fitzgerald  v. 
P.,  1  Colo.  56;  S.  V.  Henley,  R.  M. 
Charl.  505;  S.  v.  Wyatt,  50  Mo.  309; 
P.  V.  Fair,  43  Cal.  137;  Freeman 
V.   P.,   4  Denio.   9,   47  Am.   D.   216; 

C.  V.  Buzzell,  16  Pick.  153;  Can- 
ceml  V.  P.,  16  N.  Y.  501;  S.  v.  Wil- 
son, 38  Conn.  126;  P.  v.  Cotta,  49 
€al.  166;  Davis  v.  Hunter,  7  Ala. 
135;  S.  V.  McAfee,  64  N.  C.  339; 
Thompson  v.  P.,  3  Par.  Cr.  467; 
P.  V.  Reynolds,  16  Cal.  128;  S.  v, 
Dumphey,  4  Minn.  438;  Ash  v.  S., 
56  Ga.  583;  Kroer  v.  P.,  78  111.  294; 
Williams  v.  S.,  32  Miss.  389,  66  Am. 

D.  615;  S.  V.  Holmes,  63  N.  C.  18; 
Bishop  V.  S.,  9  Ga.  121.  For  the 
practice,  see  P.  v.  Voll,  43  Cal.  163; 
P.  V.  Rathbun,  21  Wend.  509;  S. 
V.  CTeasman,  10  Ire.  395;  P.  v. 
Dewlck,  2  Par.  Cr.  230;  Whaley  v. 
S.,  11  Ga.  123;  P.  v.  Doe,  1  Mich. 
451;  Friery  v.  P.,  54  Barb.  319. 

65.     O'Brien  v.  P.,  36  N.  Y.  276; 


O'Connor  v.  S.,  9  Fla.  215;  P.  v. 
Doe,  1  Mich.  451;  Sanchez  v.  P., 
22  N.  Y.  147;  P.  v.  Rathbun,  21 
Wend.  509.     See  also  P.  v.  Bodine, 

1  Denio.  281;  P.  v.  Mather,  4  Wend. 
229,  21  Am.  D.  122;  P.  v.  Honey- 
man,  3  Denio.  121;  Schoeffler  v. 
S.,  3  Wis.  823;  Stout  v.  P.,  4  Par. 
Cr.  71;  Williams  v.  S.,  3  Kelly, 
453. 

66.  Licett  v.  S.,  23  Ga.  57;  Jor- 
dan V.  S.,  22  Ga.  545;  S.  v.  Dod- 
son,   16    S.    C.   453. 

67.  Weston  v.  P.,  6  Hun,  140. 

68.  Pierson  v.  S.,  18  Tex.  Ap. 
524;   Dreyer  v.  S.,  11  Tex.  Ap.  631. 

69.  S.   V.    Prater,    26    S.    C.    198, 

2  S.  E.  108;  S.  v.  Coleman,  20  S. 
C.   441. 

70.  Helm  v.  S.,  67  Miss.  562,  7 
So.   487. 

71.  Giebel  v.  S.,  28  Tex.  Ap. 
151,   12   S.   W.   591. 
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■which  he  belongs,  where,  for  example,  he- is  a  negro;"  or 
that  his  feelings  revolt  at  crime  in  general,  or  some  specified 
crime ;  ''^  or  that  a  particular  law  pleases  or  displeases 
him,''* — these  and  other  like  things  are  not  disqualifications 
if  also  he  is  ready  to  give  effect  to  the  laws  which  exist, 
and  administer  the  law's  justice  unbiased  and  without 
partiality.  But  a  prejudice  which  will  obstruct  a  just  ver- 
dict disqualifies;  as,  in  a  liquor  case,  that  the  defendant's 
business,  though  lawful,  is  not  legitimate,  and  renders  him 
an  immoral  man.'''  The  presiding  judge,  looking  at  all  the 
evidence,^"  dtermines  the  question  according  to  his  discre- 
tion, and  without  some  abuse  of  it  there  is  no  appeal.''' 

§  907.  Fourthly.  That  the  Juror  has  a  Pecuniary  Inter- 
est in  the  Result  of  the  Cause;  ^*  as, — 

1.  Surety — Bet — Forfeiture. — That  he  is  a  surety  on 
the  defendant's  appearance  bond,^^  or  has  a  bet  on  the  re- 
sult of  the  trial,*"  or  that  a  forfeiture  on  his  conviction  will 
come  to  him,*^— these  severally  disqualify. 

2.  An  Inhabitant  of  a  Town — to  which  a  penalty  will  go, 
is  not  generally  deemed  incompetent,    his   interest    being 

72.  McGlll  V.  S.,  25  Tex  Ap.  499,  7  N.  D.  294,  74  N.  W.  995;  Arnold 
8  S.  W.  &61;  Cavitt  v.  S.,  15  Tex.  v.  S.,  38  Tex.  Cr.  5,  40  S.  W.  735. 
Ap.  190;  Moore  v.  S.,  52  Tex.  Cr.  76.  S.  v.  Munclirath,  78  Iowa, 
336,    107    S.    W.    540;    Williams    v.  268,   43  N.   W.,  211. 

S.,  60  Tex.  Cr.  453,  132  S.  W.  345.  77.     s.  v.  Coleman,  20  S.  C.  441; 

73.  Post,  §  916;  S.  v.  Burns,  85  p.  y.  Bemmerly,  87  Cal.  117,  25  P. 
Mo.    47;    Spies   v.   P.,   122   111.   1,   3       266. 

Am.   St.   320;    U.   S.   v.   Noelke,   17  ^g      g^^    g^^^y    ^     g_    4    yerg. 

Blatch.  554;    Leach  v.  S.,  99  Tenn.  ^^^ 

584    42    S.   W.   145;    Franks   v.    S., 

47  Tex.   Cr.  638.  88   S.  W.  923;    S.  '^-     ^^azleton  v.  S.,  66  Ala.  96. 

V.  Croney,  31  Wash.  122,  71  P.  783.  80.     Cluverius  v.  C,  81  Va.  787. 

74.  S.  V.  Nelson,  58  Iowa,  208,  81.  2  Hawk.  P.  C,  c.  43,  §  28; 
12   N.   W.   253.  S.  V.  Williams,  30  Me.  484.     See  C. 

75.  Swigart  v.  S.,  67  Ind.  287;  v.  Bagan,  4  Gray,  18.  Effect  of 
contra,  where  the  juror  states  he  jurors  contributing  to  a  fund  to 
will  fairly  weigh  the  evidence  and  prosecute  or  advocate  liquor  laws, 
render  a  verdict  uninfluenced  by  S.  v.  Fullerton,  90  Mo.  Ap.  411; 
prejudice.  Smith  v.  S.,  24  Ind.  Ap.  Taul  v.  S.  (Tex.  Cr.  1901),  61  S.  W. 
688,  57  N.  E.  572;   S.  v.  Tomlinson,  394. 
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too  remote;  *^  certainly  a  statute  may  constitutionally  re- 
move such  disability.** 

§908.    Fifthly.    Bias  as  to  the  Prisoner'.s  Guilt:— 

1.  Nature  and  Importance. — This  is  the  most  imporaiit 
of  the  disqualifications  of  the  present  chapter,  the  most  de- 
licate, and  the  one  oftenest  considered.  It  depends  upon 
the  unwritten  law  of  England  as  existing  when  this  coun- 
try was  settled,  upon  our  constitutional  guaranties  of  a 
jury  trial,  and  upon  the  somewhat  varying  statutes  and 
decisions  of  the  several  States,  viewed  in  combination.  And 
the  result  is  that  while  the  general  principles  harmonize, 
the  minuter  doctrines  somewhat  vary  in  our  States. 

2.  The  Common  law  Rule, — as  existing  when  our  coun- 
try was  settled,  is,  in  the  words  of  Hawkins,  that  the  juror 
is  disqualified  who  "hath  declared  his  opinion  beforehand 
that  the  party  is  guilty,  or  will  be  hanged,  or  the  like."** 

3.  With  Us, — since  this  doctrine  constituted  a  part  of 
our  original  common  law,  our  constitutions  securing  jury 
trial  render  its  substance  irreversible  either  by  the  legisla- 
tures or  the  courts.*®. 

4.  The  Reason — of  the  doctrine,  as  thus  laid  down  by 
Hawkins,  appears  in  the  foregoing  explanations  of  this  sub- 
title. The  juror  should  be  indifferent  and  without  bias. 
Amd  one  is  not  such  who  has  already  formed  and  declared 
his  opinion. 

82.  Middletown  v.  Ames,  7  Vt.  nesses.  Ante,.  §  363.  They  had 
166,  169.  See  Phillips  v.  S.,  29  Ga.  ceased  to  be  such,  and  the  wit- 
105;  C;  V.  Brown,  147  Mass.  585,  9  nesses  were  no  longer  jurors,  when 
Am.  St.  736,  18  N.  E.  587.  our    ancestors    adopted    the    com- 

83.  C.  V.  Reed,  1  Gray.  472.  mon   law   from    England.     Hence, 

84.  2  Hawk.  P.  C,  c.  43,  §§  28.  with  us,  there  is  no  scope  for  this 
He  adds:  "If  it  shall  appear  that  limit  of  the  doctrine,  and  we  have 
the  juror  made  such  declaration  no  occasion  to  inquire  whether  it 
from  his  knowledge  of  the  cause,  ever  existed  in  England  or  not. 
and  not  out  of  any  ill  will  to  the  Martin  v.  S.,  98  Miss.  676,  54  So. 
party,  it  is  no  cause  of  challenge."  148. 

For  this  he  refers   to   ancient  au-  85.     Ante,    §§    890-893,    897,    899, 

thorlties,    extending    back    to    the      900;   S.  v.  Meaux,  127  La.  259,  53 
time  when  the  jurors  were  the  wit-      So.  557. 
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§909.    Various  Judicial  Views, — and  something  of  the 
legislation  in  our  several  States,  briefly  appear  in  the  note.*^ 


86.  Alabama.  An  expressed 
opinion  derived  from  conversations 
with,  jurors  who  previously  tried 
the  case,  disqualifies.  Ned  v.  S., 
7  Port.  187.  As  early  as  1831,  a 
statute  made  the  declared  opinion 
not  disqualifying  if  founded  on 
rumor.  And  still  it  remained  fatal 
"if  based  on  facts  authenticated  by 
those  in  whoin  the  juror  had  con- 
fidence. Quesenberry  v.  S.,  3 
■Stew.  &  P.  308.  For  rumor  as  dis- 
tinguished from  observation,  &c., 
see  S.  V.  Williams,  3  Stew.  454, 
465,  466.  An  unexpressed  opinion 
from  rumor  does  not  disqualify.  S. 
V.  Morea,  2  Ala.  275.  Later  legisla- 
tion in  this  State  has  wrought 
further  changes.  As  to  what  is  a 
statutory  "fixed"  opinion,  see  Car- 
son V.  S.,  50  Ala.  134;  Hall  v.  S.,  51 
Ala.  9.  See  also.  Bales  v.  S.,  63  Ala. 
30;  Jackson  v.  S.,  77  Ala.  18;  Long 
v.  S.,  86  Ala.  36,  5  So.  4'43. 

Arkansas.  A  juror  is  prima  facie 
incompetent  who  has  formed  an 
■opinion;  and  the  State,  not  the 
prisoner,  has  the  burden  to  show 
that  it  was  founded  on  rumor,  and 
was  not  of  a  sort  to  bias  his  mind. 
Meyer  v.  S.,  19  Ark.  156;  Polk  v.  S., 
45  Ark.  165.  One  is  not  disqualified 
b  an  opinion  derived  from  reading 
newspapers,  if  he  can  be  impartial. 
Dolan  V.  S.,  40  Ark.  454.  Yet  if 
evidence  would  be  required  to  re- 
move it,  he  is  not  competent, 
though  he  says  he  can  act  impar- 
tially. Polk  V.  S.,  45  Ark.  165  (over- 
ruling Casey  v.  S.,  37  Ark.  67).  An 
impression  from  rumor  does  not 
disqualify  a  juror  who  can  decide 
'from  the  evidence.  Sneed  v.  S., 
-47    Ark.    180,    1    S.    W.    68.      See, 


SuUins  V.  S.,  79  Ark.  127,  95  S.  W. 
159;  Hardin  v.  S.,  66  Ark.  53,  48 
S.  W.  904;  Taylor  v.  S.,  72  Ark.  613, 
82  S.  W.  495. 

California.  On  a  question  or  ac- 
tual bias,  any  testimony  leading 
thereto  is  competent.  A  simple 
way  is  to  ask  the  juror  whether 
the  bias  is  such  as  would  prevent 
his  trying  the  prisoner  fairly.  P. 
V.  Reyes,  5  Cal.  347.  Under  a  stat- 
ute disqualifying  one  who  has 
"formed  or  expressed  an  unqual- 
ified opinion,"  a  juror  who  states 
that  he  has  deemed  the  defendant 
guilty,  and  it  would  require  proof 
to  change  this  opinion,  yet  he  could 
try  the  cause  impartially,  should  be 
excluded.  His  own  belief  that  he 
could  be  impartial  "was  entitled 
to  no  consideration;  few  men  will 
admit  that  they  have  not  sufficient 
regard  for  truth  and  justice  to  act 
impartially  in  any  matter,  however 
much  they  may  feel  in  regard  to  it, 
and  every  day's  experience  teaches 
us  that  no  reliance  is  to  be  placed 
in  such  declarations."  P.  v.  Gehr, 
8  Cal.  359,  362;  s.  p.  P.  v.  Weil,  40 
Cal.  268.  And  see  P.  v.  Cottle,  6 
Cal.  227;  P.  v.  McCauley,  1  Cal. 
379;  P.  V.  Stonecifer,  6  Cal.  405; 
White  V.  Moses,  11  Cal.  68;  P.  v. 
Williams,  6  Cal.  206;  P.  v.  Mor- 
timer, 46  Cal.  114.  The  opinion  is 
equally  a  disqualification  whether 
for  or  against  the  prisoner.  P.  v. 
Williams,  supra;  P.  v.  Kunz,  73  Cal. 
313.  An  unqualified  declaration 
as  to  guilt  is  fatal  to  the  juror's 
fitness.  P.  V.  Plummer,  9  Cal.  298; 
P.  V.  Edwards,  41  Cal.  640;  P.  v. 
Brotherton,  43  Cal.  530.  See, 
further,  P.  v.  Williams,  17  Cal.  142. 
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§  910.  1.  The  Differences — disclosed  in  the  note  are 
partly  of  statutory  and  party  of  judicial  origin.  It  will  be 
helpful  both  in  the  interpretings  of  the  statutes  and  in  the 
searchings  for  the  judicial  path  to  consider  that — 


Either  the  opinion  must  in  fact 
exist,  or  it  must  have  been  ex- 
pressed. P.  V.  King,  27  Cal.  507, 
87  Am.  D.  95.  But  a  mere  hypo- 
thetical opinion,  or  Impression,  pro- 
ceeding from  no  HI  will.  Is  not 
alone  cause  for  rejecting  a  juror, 
P.  V.  Symonds,  22  Cal.  348;  P.  v. 
Murphy,  45  Cal.  137;  the  opinion 
not  being  unqualified,  and  he  being 
willing  to  give  the  prisoner  a  fair 
trial.  P.  V.  Brown,  48  Cal.  253. 
Further  as  to  an  impression  from 
mere  rumor  and  newspapers,  see 
P.  V.  Mahoney,  18  Cal.  180.  And 
see  P.  V.  Johnston,  46  Cal.  78;  P. 
V.  Owens,  123  Cal.  482,  56  P.  251; 
P.  V.  Nunley,  142  Cal.  441,  76  P.  45; 
P.  V.  Sowell,  145  Cal.  292,  78  P. 
717.  An  unqualified  opinion  is  not 
now  fatal  in  this  State.  P.  v. 
Cochran,  61  Cal.  548.  And  see  P. 
V.  Hamilton,  62  Cal.  377;  P.  v. 
Brown,  72  Cal.  390,  14  P.  90;  P.  v. 
Murphy,  146  Cal.  502,  80  P.  709. 

Colorado.  See,  under  statutes, 
Jones  v.  P.,  2  Colo.  351;  Jones  v. 
P.,  6  Colo.  452,  45  Am.  R.  526; 
Babcock  v.  P.,  13  Colo.  515,  22  P. 
817. 

Connecticut.  One  who,  from 
having  read  in  the  newspapers  ac- 
counts of  the  transaction,  assumes 
that  if  they  are  true,  of  which  he 
feels  no  assurance,  the  defendant 
is  guilty,  yet  is  without  bias,  and 
can  act  impartially,  is  competent. 
S.  v.  Potter,  18  Conn.  166;  S.  v. 
Tuller,  34  Conn.  280;  S.  v.  Hoyt,  47 
Conn.  518,  36  Am.  R.  89;  S.  v. 
Willis,  71  Conn.  293,  41  A.  820. 


Delaware.  An  opinion  formed 
from  the  testimony  on  the  trial  of 
another  person  for  the  same  mur- 
der, conclusive  to  the  juror  unless 
overcome  by  other  evidence,  dis- 
qualifies him.  But  it  is  otherwise 
of  a  mere  impression,  not  founded 
on  evidence,  if  it  has  created  no 
prejudicial  bias.  S.  v.  Anderson,  5 
Harring.     (Del.)    493. 

Florida.  One  who  deems  that  he 
can  render  a  fair  verdict  may  sit 
as  juror,  though  he  has  a  fluctuat- 
ing opinion  derived  from  rumor, 
O'Connor  v.  S.,  9  Fla.  215 ;  or,  from 
reading  newspapers,  has  both 
formed  and  expressed  an  opinion, 
if  he  is  sensible  of  no  bias.  Mon- 
tague V.  S.,  17  Fla.  662;  Andrews  v. 
S.,  21  Fla.  598.  But  if  evidence 
would  be  required  to  overcome  his 
opinion,  he  is  not  competent.  lb. 
Yet  he  may  be  competent  if  the 
opinion  is  not  fixed,  and  he  will  be 
guided  solely  by  the  evidence. 
English  V.  S.,  31  Fla.  340,  12  So. 
689;  Brown  v.  S.,  40  Fla.  459,  25 
So.  63;  Marlow  v.  S.,  49  Fla.  7,  38 
So.  653;  Melbourne  v.  S.,  51  Fla. 
69,  40  So.  189. 

Georgia.  There  is  a  slight  seem- 
ing lack  of  harmony  in  the  decis- 
ions, but  it  may  not  be  real.  An 
opinion  formed,  yet  not  expressed, 
Baker  v.  S.,  15  Ga.  498;  especially 
if  from  rumor,  Thompson  v.  S.,  24 
Ga.  297;  Griffin  v.  S.,  15  Ga.  476; 
Hudgins  v.  S.,  2  Kelly,  173,  does  not 
disqualify.  But  a  fixed  opinion, 
continuing  to  the  time  of  the  trial, 
Willis  V.  S.,  12  Ga.  444,  does,  even 
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2.  Imperfections  of  Jurors. — The  jurors  are  men,  with 
the  common  imperfections  of  mankind.  Absolute  freedom 
from'  bias,  perfect  mental  capability,  a  purified  understand- 
ing that  moves  always  with  the  evidence  and  never  other- 


though  produced  by  hearsay,  Mad- 
dox  V.  S.,  32  Ga.  581,  79  Am.  D. 
307.  An  opinion  both  formed  and 
expressed  disqualifies.  Reynolds  v. 
S.,  1  Kelly,  222;  Anderson  v.  S.,  14 
Ga.  709;  Wade  v.  S.,  12  Ga.  25;  Ray 
V.  S.,  15  Ga.  223;  Eppsi  v.  S.,  19  Ga. 
102;  Monroe  v.  S.,  5  Ga.  85.  See 
Buchanan  v.  S.,  24  Ga.  282;  Martin 
V.  S.,  25  Ga.  494;  Thomas  v.  S.,  27 
Ga.  287;  Mitchum  v.  S.,  11  Ga.  615. 
But  the  opinion,  to  disqualify,  must 
be  settled  and  abiding.  Wright  v. 
S.,  18  Ga.  383;  Cato  v.  S.,  72  Ga. 
747.  Its  nature  and  strength,  not 
its  origin,  give  it  this  effect.  Boon 
V.  S.,  1  Kelly,  631.  It  may  dis- 
qualify though  founded  on  hearsay. 
Boon  V.  S.,  1  Kelly,  618.  But  not, 
if  the  juror  could  give  a  fair  trial. 
Westmoreland  v.  S.,  45  Ga.  225; 
West  V.  S.,  79  Ga.  773,  4  S.  E.  325. 
A  disqualified  juror  cannot  after 
verdict  remove  the  incompetency 
by  swearing  that  his  finding  was 
induced  solely  by  the  evidence. 
McGuffle  V.  S.,  17  Ga.  497.  One 
who  replied  to  a  third  person,  "if 
that  is  so,  the  prisoner  deserves 
to  be  hung,"  may  still  not  have 
such  a  fixed  opinion  as  requires  a 
new  trial.  Mercer  v.  S.,  17  Ga.  146. 
And  see  Jim  v.  S,,  15  Ga.  535 ;  John 
V.  S.,  16  Ga.  200.  An  expressed 
opinion  on  a  single  element  in  the 
case  does  not  disqualify.  Lloyd  v. 
S.,  45  Ga.  57.  Statutes  in  this 
State  have  considerably  influenced 
the  question;  as,  see  Willis  v.  S., 
supra;  Rouse  v.  S.,  4  Ga.  136; 
Rafe  V.  S.,  20  Ga.  60;. Boon  v.  S.,  1 


Kelly,  618;  Mercer  v.  S.,  17  Ga. 
146;  Mitchell  v.  S.,  22  Ga.  211,  68 
Am.  D.  493;  Pines  v.  S.,  21  Ga.  227; 
King  V.  S.,  21  Ga.  220;  Monday  v. 
S.,  32  Ga.  672,  79  Am.  D.  314.  Ob- 
servations in  mere  jest,  Lovett  v. 
S.,  60  Ga.  257,  or  to  avoid  jury  duty, 
Moughon  V.  S.,  59  Ga.  308,  310,  do 
not  disqualify.  Further  cases  on 
this  general  subject  are,  Pogarty 
V.  S.,  80  Ga.  450,  5  S.  E.  782;  Black- 
man  V.  S.,  80  Ga.  785,  7  S.  E.  626; 
Vann  v.  S.,  83  Ga.  44,  9  S.  E.  945; 
McDuffie  V.  S.,  90  Ga.  786,  17  S.  E. 
105. 

Illinois.  Talking  with  a  witness 
believed,  without  forming  an  opin- 
ion, does  not  disqualify.  Thorason 
V.  P.,  24  111.  60,  76  Am.  D.  733. 
Duplicity,  and  getting  on  the  jury 
by  trick,  does.  Sellers  v.  P.,  3 
Scam.  412.  An  expressed  opinion 
from  rumor,  not  fixed  and  definite, 
but  depending  on  the  truth  of  the 
rumor,  does  not  disqualify.  Bax- 
ter V.  P.,  3  Gilman,  368.  And  see 
Noble  V.  P.,  Breese,  29.  Yet  a  de- 
cided opinion,  however  derived, 
does.  Neely  v.  P.,  13  111.  685.  So 
also  does  such  opinion  as  to  the 
entire  offense  charged,  though  it 
does  not  fix  the  guilt  on  the  de- 
fendant. Gray  v.  P.,  26  111.  344. 
"The  substance  of  the  rule,"  said 
Breese,  C.  J.,  "is  that  a  juror  is 
disqualified  if  he  has  expressed  a 
decided  opinion  on  the  merits  of 
the  case.  But  if  a  juror  says  he 
has  no  prejudice  or  bias  of  any 
kind,  for  or  against  either  party, 
that  he  has  heard  rumors  in  rela- 
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wise, — these  and  the  rest  which  constitute  the  mental  and 
moral  make-up  of  a  perfect  being  have  no  existence  on  our 
earth.  The  common  law  rule  and  our  constitutions  must 
be  interpreted  in  the  light  of  these  facts ;  they  are  their  sur- 


tion  to  the  case,  but  has  no  per- 
sonal knowledge  of  the  facts,  and 
from  the  rumors  has  formed  and 
expressed  an  opinion  in  a  par- 
ticular way  if  they  are  true,  with- 
out expressing  any  belief  in  their 
truth,  he  would  not  be  disqual- 
ified." Leach  v.  P.,  53  111.  311,  317. 
Under  the  statute,  an  opinion  from 
rumor  or  newspaper  statements 
does  not  disqualify  one  who  has  ex- 
pressed no  opinion  concerning  the 
truth  of  such  rumor  or .  statements, 
and  swears  that  he  can  render  an 
impartial  verdict.  Spies  v.  P.,  122 
111.  1,  3  Am.  St.  320,  12  N.  B.  865, 
17  N.  E.  898;  Cooke  v.  P.,  231  111. 
9,  82  N.  E.  863,  aff'g.  This  statute 
does  not  violate  the  Constitution  of 
the  United  States,  Spies  v.  Illinois, 
123  U.  S.  131,  8  S.  Ct.  21,  22,  or  any 
constitutional  guaranty  of  an  im- 
partial jury,  Coughlin  v.  P.,  144 
111.  140,  33  N.  E.  1. 

Indiana.  One  who  has  heard  and 
read  about  the  case,  and  is  inclin- 
ing to  believe  the  defendant  guilty 
if  what  was  stated  is  true,  yet  has 
not  conversed  with  the  witnesses, 
or  formed  or  expressed  an  opin- 
ion, has  no  ill  will  to  the  prisoner, 
and  can  give  him  a  fair  trial,  is 
competent.  Rice  v.  S.,  7  Ind.  332. 
And  see  Bradford  v.  S.,  15  Ind.  347; 
McGregg  v.  S.,  4  Blackf.  101;  Ro- 
■malne  v.  S.,  7  Ind.  63;  Morgan  v. 
Stevenson,  6  Ind.  169;  Fahnestock 
V.  S.,  23  Ind.  231;  Clem  v.  S.,  33 
Ind.  418;  Brown  v.  S.,  70  Ind.  576. 
An  opinion  based  on  conversations 
■with  witnesses,   or  on  ■  their  testi- 


mony, disqualifies  even  one  who 
deems  that  he  can  render  an  im- 
partial verdict.  Dugle  v.  S.,  100 
Ind.  259.  See  Walker  v.  S.,  102  Ind. 
502,  1  N.  E.  856;  Guetig  v.  S.,  66 
Ind.  94,  32  Am.  R.  99.  To  have 
formed  and  expressed  an  opinion 
disqualifies,  Holloway  v.  S.,  53  Ind. 
554;  but  one  is  not  incompetent 
who  never  heard  of  the  case  and 
knows  nothing  of  It,  Meyers  v.  S., 
20  Ind.  511.  As  the  result  of  au- 
thorities examined,  Perkins,  J., 
once  stated  the  following  to  be  the 
"grounds  of  challenge  for  cause: 
1.  That  the  juror  is  interested  in 
the  pending  or  a  similar  suit.  2. 
That  he  does  not  possess  the  statu- 
tory qualifications.  3.  That  he  is 
of  kin  to  one  of  the  parties.  4. 
Personal  hostility.  5.  A  pending 
law-suit  between  the  juror  and  the 
party.  6.  That  the  juror  is  mas- 
ter or  servant,"  landlord  or  tenant, 
of  the  opposite  party,  or  has  eaten 
or  drank  at  his  expense  since  be- 
ing summoned  as  a  juror,  or  has 
promised  to  find  a  verdict  for  him. 
7.  That  he  has  formed  or  ex- 
pressed an  opinion  in  the  cause.  Is 
a  witness  in  it,  or  has  been  a  juror 
on  a  former  trial  of  it."  Fleming  v. 
S.,  11  Ind.  234,  236.  That  an  opin- 
ion from  rumor  would  readily  yield 
to  evidence,  and  the  juror  believes 
himself  impartial,  will  ordinarily 
render  him  competent.  Noe  v.  S., 
92  Ind.  92.  Still  the  proper  test  is 
wihether  or  not  the  juror  can  ren- 
der an  impartial  verdict  upon  the 
evidence,  regardless  of  the  precon- 
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roundings.  Therefore  the  disqualification  of  bias,  to  pre- 
vail, must  be  of  some  standard  magnitude  dictated  by  prac- 
tical wisdom.  To  seek  an  impossible  jury,  consisting  of 
perfect  men,  would  be  simply  to  forbid  the  wheels  of  jus- 
tice to  move.    Again, — 


ceived  opinion.  Stout  v.  S.,  90  Ind. 
1.  As  to  opinion  based  on  reading 
n  wspapers.  Hauk  v.  S.,  148  Ind. 
238,  46  N.  E.  127;  Shields  v.  S., 
149  Ind.  395,  49  N.  E.  351. 

Iowa.  An  unqualified  opinion 
makes  the  juror  incompetent,  on 
objection  either  from  the  State  or 
the  defendant.  S.  v.  Shelledy,  8 
Iowa,  477.  It  is  so  even  though 
from  rumor.  Wau-kon-chaw-neek- 
kaw  V.  XJ.  S.,  Morris,  332;  Trimble 
V.  S.,  2  Greene,  Iowa,  404;  S.  v. 
Wilson,  8  Iowa,  407.  But  an  opin- 
ion qualified,  and  depending  on 
whether  what  was  heard  will  be 
proved  at  the  trial,  does  not  ren- 
der unfit  an  unprejudiced  juror.  S. 
V.  Sater,  8  Iowa,  420.  The  ques- 
tion, in  this  State,  is  considerably 
under  statutory  regulation.  And 
see  S.  V.  Thompson,  9  Iowa,  188,  74 
Am.  D.  342;  S.  v.  Gillick,  10  Iowa, 
98;  S.  V.  Arnold,  12  Iowa,  479;  S. 
V.  Ostrander,  18  Iowa,  435;  S.  v. 
Leicht,  17  Iowa,  28;  S.  v.  Bryan,  40 
Iowa,  379;  S.  v.  Vatter,  71  Iowa, 
557,  32  N.  W.  506;  S.  v.  Munchrath, 
78  Iowa,  268,  43  N.  W.  211;  S.  v. 
Young,  104  Iowa,  7«0,  74  N.  W.  693; 
S.  v.  Rohn,  140  Iowa,  640,  119  N. 
W.  88;'  S.  v.  Hassan,  149  la.  518,  128 
N.  W.  960. 

Kansas.  An  Impression,  derived 
from  the  newspapers,  not  amount- 
ing to  an  opinion,  does  not  dis- 
qualify. S.  v.  Medlicott,  9  Kan. 
257;  S.  V.  Crawford,  11  Kan.  32; 
S.  V.  Kornstedt,  62  Kan.  221,  61  P. 
805.  By  statute,  it  is  ground  of 
2  C.  P.— 45 


Challenge  that  the  juror  "has 
formed  or  expressed  an  opinion  on 
the  issue,  or  any  material  fact  to 
be  tried."  And,  in  a  liurder  case, 
the  opinion  "that  the  deceased  was 
killed,  and  that  the  defendant 
killed  him,"  is  within  the  statute. 
S.  V.  Brown,  15  Kan.  400.  But  an 
opinion  not  so  fixed  as  .to  prevent 
impartially  does  not  disqualify.  S. 
v.  Spaulding,  24  Kan.  1.  And  see 
S.  V.  Wells,  28  Kan.  321;  S.  v. 
Miller,  29  Kan.  43.  As  to  positive 
opinions.  S.  v.  Start,  60  Kan. 
256,  56  P.  15. 

Louisiana.  A  mere  impression 
does  not  disqualify.  S.  v.  Ward,  14 
La.  Ann.  673;  S.  v.  Hugel,  27  La- 
Ann.  375;  S.  V.  Coleman,  27  La. 
An.  691.  See  also  S.  v.  Bennett,  14 
La.  Ann.  651;  S.  v.  Schnapper,  22 
La.  Ann.  43.  Nor  does  an  opinion 
from  rumor  where  there  is  no  bias 
or  prejudice.  S.  v.  Bunger,  14  La. 
Ann.  461;  S.  v.  Caulfield,  23  La. 
Ann.  148;  S.  v.  George,  37  La. 
Ann.  786.  Nor  does  an  opinion  as 
to  the  proper  punishment  should 
the  verdict  be  guilty.  S.  v.  Bill, 
15  La.  Ann.  114.  Though  one  has 
formed  and  expressed  an  opinion, 
he  is  a  good  juror  if  it  will  yield  to 
evidence  and  he  will  act  impar- 
tially. S.  V.  De  Ranee,  34  La.  Ann. 
186,  44  Am.  R.  426;  S.  v.  Dugay, 
35  La.  Ann.  327;  S.  v.  Covington, 
45  La.  Ann.  979,  13  So.  266;  S.  v. 
Dent,  41  La.  Ann.  1082,  7  So.  694. 
See  also  S.  v.  Barnes,  34  La.  Ann. 
395;  S.  v.  Ford,  42  La.  Ann.  255.    A 
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3.  Opinion — is  a  variable  thing.  But  a  small  part  of 
the  opinions  of  the  best  men  come  from  reason  and  investi- 
gation. We  begin  life  by  accepting  for  truth,  as  of  course, 
whatever  others  tell  us;  and  we  end  life  almost  in  the  same 


mere  inconsiderate  remark  will 
not  render  one  incompetent.  S. 
V.  Diskin,  35  La.  Ann.  46.  One's 
belief  tiliat  he  can  try  the  case 
fairly,  after  having  formed  and  ex- 
pressed an  opinion,  will  not  neces- 
sarily remove  his  incompetency; 
as,  in  a  murder  case,  where  he  was 
a  close  friend  of  the  deecased,  or 
where  there  is  any  other  potent 
influence  over  him.  S.  v.  Jackson, 
37  La.  Ann.  768,  769;  S.  v.  Bouvy, 
124'  La.  1054,  50  So.  849.  Opinion 
from  rumor  does  not  disqualify.  S. 
V.  Meaux,  127  La.  259,  53  So.  557; 
S.  V.  Hebert,  104  La.  227,  28  So. 
898. 

Maine.  An  opinion,  whether  ex- 
pressed or  not,  disqualifies  in  a 
murder  case.  S.  v.  Jewell,  33  Me. 
583.  It  must  he  distinct  and  posi- 
tive "upon,"  in  the  words  of  the 
statute,  "issues  of  fact  arising  in 
the  case."  S.  v.  Benner,  64  Me.  267. 

Maryland.  An  opinion  from  ru- 
mor does  not  make  incompetent 
one  who  can  disregard  It,  and  ren- 
der a  verdict  upon  the  evidence. 
Garlitz  v.  S.,  71  Md.  293,  18  A.  39; 
Zimmerman  v.  S.,  56  Md.  530; 
Waters  v.   S.,   51  Md.  430. 

Massachusetts.  An  opinion,  short 
of  prejudging  the  case,  and  too 
weak  to  prevent  a  candid,  con- 
sideration of  the  evidence,  does 
not  disqualify.  C.  v.  Webster,  5 
Cush.  295,  52  Am.  D.  711.  And 
see  C.  V.  Gee,  6  Cush.  174.  But  an 
opinion  from  rumor  does,  where  the 
juror  says  he  does  not  know  how 
much  it  would  influence  him.     C. 


V.  Knapp,  9  Pick.  496,  20  Am.  D. 
491.  One  who  says  he  has  heard 
of  the  case,  but  not  enough  to 
form  any  opinion,  and  is  not  sen- 
sible of  bias  or  prejudice,  is  com- 
petent. C.  V.  Thrasher,  11  Gray, 
57.  An  opinion  as  to  the  credi- 
bility of  a  witness  is  not  to  be  in- 
quired into.  To  allow  it  "would," 
said  Thomas,  J.,  "be  a  great  relief 
to  persons  indicted,  ^ho  are 
anxious  not  to  be  tried;  for  just 
in  the  decree  that  the  character  of 
the  witnesses  to  be  called  was 
known  and  respected,  would  the 
objection  prevail."  C.  v.  Porter,  4 
Gray,  423. 

Michigan.  A  not  positive  opinion 
from  rumor  does  not  disqualify. 
Holt  V.  P.,  13  Mich.  224.  And  see 
Bronson  v.  P.,  32  Mich.  34.  Nor 
does  the  mere  belief  that  the  crime 
charged  has  been  committed  by 
some  one.  Stewart  v.  P.,  23  Mich. 
63,  9  Am.  R.  78;  Cargen  v.  P.,  39 
Mich.  549.  The  test  of  an  opinion 
is  whether  or  not  it  is  so  fixed  or 
permanent  as  to  preclude  impar- 
tiality. P.  V.  Barker,  60  Mich.  277, 
1  Am.  St.  501,  27  N.  W.  539.  And 
see  and  compare  P.  v.  Shufelt,  61 
Mich.  237,  28  N.  W.  79.  Compare 
P.  V.  Gage,  62  Mich.  271,  4  Am. 
St.  854,  28  N.  W.  835;  P.  v.  Fogle- 
song,  116  Mich.  556,  74  N.  W.  730; 
P.  v.  Quimby,  134  Mich.  625,  96 
N.  W.  1061,  10  Det.  Leg.  N.  618. 

Mississippi.  An  opinion  derived 
from  what  a  witness  has  stated, 
disqualifies;  one  from  rumor  does 
not.    Nelms  v.  S.,  13  Sm.  &  M.  500, 


§910 


JUEOES    AND    ThEIE    QUALIFICATIONS. 


707 


way.  Indeed,  of  necessity,  so  imperfect  is  man  that  he  must 
proceed  thus,  or  let  his  activities  stop ;  for  it  is  impossible 
any  man  should  investigate  things  so  rapidly  as  always  to 
see  before  he  moves.    We  read  our  morniag  papers,  and 


53  Am.  D.  94.  And  see  S.  v.  Jolin- 
son.  Walk.  Miss.   392;    King  v.   S., 

5  How.  Miss.  730;  White  v.  S.,  52 
Miss.  216;  Lee  v.  S.,  45  Misis.  114; 
Cotton  V.  S.,  31  Miss.  504;  Cody  v. 
S.,  3  How.  Miss.  27.  A  mere  im- 
pression comes  short;  "the  juror 
must  have  formed  and  expressed 
an  opinion,"  or  be  under  prejudice 
or  bias.  Noe  v.  S.,  4  How.  Miss. 
330,  332.  Each  case  so  depends 
on  its  circumstances  as  to  exclude 
any  absolute  rule.  But  in  general 
terms,  one  is  incompetent  who 
would  require  evidence  to  annul  an 
opinion  formed.    Sam  v.  S.,  13  Sm. 

6  M.  189.  Fugitt  V.  S.,  82  Miss. 
189,  35  So.  942.  Even  though  from 
rumor,  it  disqualifies  if  evidence  is 
required  to  remove  it.  Alfred  v. 
S.,  37  Miss.  296;  Ogle  v.  S.,  33  Miss. 
383.  And  see  White  v.  S.,  52  Miss. 
216;  Lee  v.  S.,  45  Miss.  114.  An 
opinion  from  rumor  does  not  dis- 
qualify if  it  is  not  fixed,  and  no 
testimony  would  be  required  to  re- 
move it;  but  one  derived  from 
hearing  the  witnesses  on  a  former 
trial  disqualifies,  even  though  the 
juror  should  claim  that  he  is  un- 
biased and  it  would  not  influence 
his  verdict.  Logan  v.  S.,  50  Miss. 
269.  Evans  v.  S.,  87'  Miss.  459,  |0 
So.  8.  A  juror  found  to  have 
formed  an  opinion  may  be  set  aside 
before  either  party  has  had  the  op- 
portunity to  challenge  him.  Marsh 
V.  S.,  30  Miss.  627.  And  see  Sam 
V.  S.,  31  Miss.  480.  One  who  has 
expressed  an  opinion  may  be  a 
juror  if  he  swears  that  he  can  do 


justice  notwithstanding  his  prior 
impressions.  Parker  v.  S.,  55  Miss. 
414;  Whitehead  v.  S.,  97  Miss.  537, 
52  So.  259;  light  expression  of^ 
opinion. 

Missouri.  Though  by  statute  one 
Is  disqualified  who  "has  formed  or 
delivered  an  opinion  on  the  issue, 
or  any  material  fact  to  be  tried," 
still  an  opinion  from  mere  rumor, 
if  it  does  not  create  prejudice  or 
bias,  will  not  exclude  him.  Bald- 
win V.  S.,  12  Mo.  223;  S.  v.  Wilson, 
85  Mo.  134;  S.  v.  Reed,  89  Mo.  168, 
1  S.  W.  225;  S.  v.  Cunningham,  109 
Mo.  382,  12  S.  W.  376.  And  see 
Stoner  v.  S.,  4  Mo.  368;  S.  v.  Mar- 
tin, 28  Mo.  350;  S.  v.  Davis,  29  Mo. 
391;  S.  V.  Ross,  29  Mo.  32;  S.  v. 
Rose,  32  Mo.  346;  S.  v.  Burnside,  37 
Mo.  343;  S.  v.  Wyatt,  50  Mo.  309; 
S.  V.  Core,  70  Mo.  491;  S.  v.  Bar- 
ton, 71  Mo.  288,  8  Mo.  Ap.  15.  It 
is  so  even  though  evidence  would 
be  required  to  remove  such  opin- 
ion, if  the  juror  can  disregard  it, 
and  try  the  case  impartially.  S.  v. 
Brown,  71  Mo.  454;  S.  v.  Walton, 
74  Mo.  270;  S.  v.  Baber,  74  Mo. 
292,  41  Am.  R.  314;  S.  v.  Brooks, 
92  Mo.  542,  5  S.  W.  257,  330;  S.  v. 
Bryant,  93  Mo.  273,  6  S.  W.  102.'  A 
juror  who  had  talked  with  no  one 
whose  knowledge  of  the  case  was 
personal,  yet  said  that  if  the  facts 
were  as  he  heard  them  his  mind 
was  made  up,  was  adjudged  compe- 
tent. S.  V.  Farrow,  74  Mo.  531.  An 
opinion  formed  from  reading  the 
sworn  evidence  before  the  corner 
was  adjudged  by  the  majority  of 
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though  we  know  that  their  contents  are  a  mixture  of  truth 
and  error,  we  practically  accept  as  truth  whatever  we  see  no 
special  reason  to  controvert.  If  we  read  of  crime  stated  to 
have  been  perpetrated  by  Mr.  Jones,  we  have  at  once  what 


the  court  absolutely  to  disctualify. 
S.  V.  Culler,  82  Mo.  623;  S.  v. 
Bobbitt,  215  Mo.  10,  114  S.  W.  511; 
S.  V.  Sechrist,  226  Mo.  574,  126  S. 
W.  400;  opinion  based  on  news- 
paper reports.  And  S.  v.  Wooley, 
215  Mo.  620,  115  S.  W.  417;  S.  v. 
Reed,  137  Mo.  125,  38  S.  W.  574; 
S.  V.  Reed,  141  Mo.  626,  38  S.  W. 
574;  S.  V.  Bronstine,  147  Mo.  520, 
49  S.  W.  512. 

Montana.  Territory  v.  Kennedy, 
3  Mont.  520;  Territory  v.  Burgess, 
8  Mont.  57;  Territory  v.  Bryson,  9 
Mont.  32;  S.  v.  Sheerin,  12  Mont. 
539. 

Nebraska.  The  question  in  this 
State  is  chiefly  statutory.  Palmer 
T.  S.,  4  Neb.  68;  Curry  v.  S.,  4  Neb. 
545;  Carroll  v.  S.,  5  Neb.  31;  Smith 
V.  S.,  5  Neb.  181;  Curry  v.  S.,  5 
Neb.  412;  Olive  v.  S.,  11  Neb.  1; 
Ogden  V.  S.,  13  Neb.  436;  Murphy 
V.  S.,  15  Neb.  383;  Bohanan  v.  S., 
18  Neb.  57,  53  Am.  R.  791;  Marion 
V.  S.,  20  Neb.  233,  57  Am.  R.  825; 
Miller  v.  S.,  29  Neb.  437;  Barker  v. 
'S.,  73  Neb.  469,,  103  N.  W.  71; 
Taylor  v.  S.,  86  Neb.  795,  126 
N.  W.  752,  opinion  on  newspaper 
reports.  Wilson  v.  S.,  87  Neb.  638, 
128  N.  W.  38.  An  unqujalifled  opin- 
ion disqualifies.  Bolln  v.  S.,  51 
Neb.  581,  71  N.  W.  414,  affirmed 
176  U.  S.  83,  44  L.  Ed.  382,  20  S. 
Ct.  287. 

Nevada.  S.  v.  Millain,  3  Nev. 
409;  S.  V.  Anderson,  4  Nev.  265.  A 
juror  in  an  embezzlement  case,  who 
has  an  unqualified  opinion  that 
there  is   a    deficiency    in    the    ac- 


counts, but  has  none  asi  to  the  de- 
fendant's guilt  or  innocence,  is 
competent.  S.  v.  Carrick,  16  Nev. 
120.  See,  as  to  unqualified  opinion. 
S.  V.  Roberts,  27  Nev.  449,  77  P. 
598.  As  to  newspaper  reports.  S. 
V.  Simas,  25  Nev.  432,  62  P.  242. 
New  Hampshire.  Jurors  are  in- 
competent who  have  found  an  opin- 
ion from  having  heard  the  defend- 
ant tried  on  another  indictment  be- 
fore another  jury.  S.  v.  Webster, 
13  N.  H.  491.  And  see  S.  v.  Pike, 
20  N.  H.  344.  A  juror  is  not  in- 
competent from  having  heard 
much  of  the  case,  if  he  has  not 
formed  an  opinion.  S.  v.  Howard, 
17  N.  H.  171. 

New  Jersey.  An  unexpressed 
opinion  does  not  disqualify.  It 
must  have  been  declared,  and  be 
such  as  implies  malice  against  the 
prisoner.  S.  v.  Fox,  1  Dutoher, 
566.  Reading  newspapers.  Wilson 
V.  S.,  60  N.  J.  L.  171,  37  A.  954, 
38  A.  428. 

New  York.  The  statute  of  1872, 
which  appears  to  have  travelled 
through  the  laws  of  1875  into  the 
Code  of  Criminal  Procedure  (Balbo 
V.  P.,  80  N.  Y.  484;  P.  v.  Cornetti, 
92  N.  Y.  85),  is  in  substance  that 
an  opinion  or  impression  as  to  the 
prisoner's  guilt  or  innocence  shall 
not  disqualify  the  juror,  if  he  de- 
clares on  oath  that  he  can  render 
an  impartial  verdict,  and  the  court 
is  satisfied  that  he  entertains  no 
present  opinion  which  will  in- 
fluence it.     This  is  not  unconstitu- 
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may  be  called  the  "opinion"  that  Mr.  Jongs  did  it.  If  af- 
terward we  see  Mr.  Jones's  guilt  denied,  our  minds  lapse 
back  into  equilibrium.  And  in  the  view  of  the  law,  which  is 
a  practical  thing,,  no  juror  has  in  reason  a  disqualifying 


tional.  Stokes  v.  P.,  53  N.  Y.  164, 
13  Am.  R.  492.  See,  also,  post, 
Ohio.  And  it  does  not  interfere 
with  challenges  for  favor.  Thomas 
V.  P.,  67  N.  Y.  218.  An  expressed 
opinion  from  one  who  deems  that, 
uninfluenced  by  it,  he  can  render 
upon  the  evidence  an  Impartial 
verdict,  does  not  incapacitate  him. 
Phelps  v.  P.,  72  N.  Y.  334:  P.  v. 
Cornetti,  92  N.  Y.  85.  Yet  see 
Greenfield  v.  P.,  74  N.  Y.  277.  And 
see  Balbo  v.  P.,  80  N.  Y.  484;  Cox 
v.  P.,  80  N.  Y.  500;  P..  v.  Oyer  and 
Terminer,  83  N.  Y.  436;  Abbott  v. 
P.,  86  N.  Y.  460.  But  he  must  de- 
clare on  oath  that  he  believes  such 
opinion  will  not  influence  his  ver- 
dict. P.  V.  Casey,  96  N.  Y.  115. 
And  this  declaration  must  not  be 
qualified  by  a  doubt.  P.  v.  Mc- 
Quade,  110  N.  Y.  284,  18  N.  E. 
156.  As  to  which  see  also  P.  v. 
Willett,  36  Hun,  500.  P.  v. 
Hampartjoomian,  196  N.  Y.  77,  89 
N.  E.  451;  P.  V.  Wilmarth,  156  N. 
Y.  566,  51  N.  B.  277.  Where  these 
preliminaries  exist,  it  is  no  objec- 
tion that  the  opinion  was  formed 
from  a  verbatim  report  of  the  evi- 
dence on  a  previous  trial.  P.  v. 
McGonegal,  136  N.  Y.  62,  32  N.  B. 
616.  Prior  to  this  statute,  either 
the  formation  or  the  expression  of 
an  opinion,  even  from  rumor,  and 
though  unaccompanied  by  ill  will 
to  the  prisoner,  and  though  the 
juror  declared  that  he  should 
change  it  if  the  circumstances  in- 
ducing it  were  not  proved,  dis- 
qualified.    P.  V.   Mather,  4  Wend. 


229,  241,  242,  21  Am.  D.  122;  P.  v. 
Vermilyea,  7  Cow.  108;  P.  v.  Rath- 
bun,  21  Wend.  509;  Allen  v.  P.,  57 
Barb.  338.  Yet  a  mere  impression 
that  the  defendant  was  guilty  did 
not.  P.  V.  Honeyman,  3  Denio, 
121;  O'Brien  v.  P.,  48  Barb.  274. 
And  see  Phelps  v.  P.,  6  Hun,  401; 
P.  V.  Mallon,  3  Lans.  224';  P.  v. 
Bodine,  1  Denio,  281;  Lohman  v. 
P.,  1  Comst.  379,  49  Am.  D.  340; 
Stout  v.  P.,  4  Par.  Cr.  71,  132; 
Sanchez  v.  P.,  4  Par.  Cr.  535;  P.  v. 
Flaherty,  162  N.  Y.  532,  57  N.  E. 
73. 

North  Carolina.  A  juror  is  com- 
petent who  has  heard  and  read  of 
the  case,  if  he  has  not  formed  a 
definite  opinion.  S.  v.  Benton,  2 
Dev.  &  Bat.  196.  And  see  S.  v. 
Scott,  1  Hawks,  24;  S.  v.  Elling- 
ton, 7  Ire.  61;  S.  v.  Bone,  7  Jones, 
N.  C.  121;  S.  V.  Dove,  10  Ire  469. 
An  opinion  from  rumor,  such  as 
only  evidence  can  remove,  does  not 
disqualify  one  who  can  unhesitat- 
ingly render  a  contrary  verdict.  S. 
V.  Cockman,  Winst.  ii.  95.  A'  re- 
buke from  the  bench  to  the  jurors, 
for  having  uttered  opinions,  was 
under  the  circumstances  held  not 
to  require  a  new  trial.  S.  v. 
Savage,  78  N.  C.  520.  An  opinion 
expressed  by  one  who  is  unbiased, 
and  can  return  a  just  verdict,  does 
not  disqualify.  S.  v.  Kilgore,  93 
N.  C.  533;  S.  v.  Green,  95  N.  C. 
611.     See  S.  v.  Efier,  85  N.  C.  585. 

Ohio.  Successive  and  differing 
statutes  have  made  the  rule  a  little 
variable  in  this  State.    See  Frazier 
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opinion  unless  Jie  adheres  to  it  after  the  denial  comes. 
The  opinion  which  does  not  thus  adhere  should  not  be  called 
such  within  the  law  we  are  considering.  As  to  rumor,  he 
who  thus  forms  the  adhering  opinion  from  it,  is,  in  just  doc- 
trine, more  palpably  unfit  to  sit  as  a  juror  in  the  case  than 


V.  S.,  23  OMo  St.  551.  Where  the 
juror  might  be  challenged  for  "any 
cause  that  may  render  him,  at  the 
time,  an  unsuitable  juror"  a 
formed  opinion  was  held  to  dis- 
qualify him,  though  he  did  not 
think  it  would  influence  his  ver- 
dict. Fonts  V.  S.,  7  Ohio  St.  471. 
A  later  statute  declared  it  no  dis- 
qualification to  have  formed  or  ex- 
pressed an  opinion  from  newspaper 
reading  or  from  hearsay,  and  not 
from  what  the  witneses  had  said, 
if  both  the  juror  and  court  should 
be  satisfied  that  he  could  return  an 
impartial  verdict.  And  the  ma- 
jority of  the  tribunal  held  that  this 
did  not  violate  the  constitutional 
guaranty  of  an  impartial  jury. 
Cooper  V.  S.,  16  Ohio  St.  328.  See, 
also.  Palmer  v.  S.,  42  Ohio  St.  596; 
and  ante.  New  York.  Still  later, 
this  statute  was  superseded  by  one 
establishing,  in  effect,  the  early 
rule.  Next,  something  like  the 
intermediate  provision  was  enacted. 
Frazier  v.  S.,  supra.  An  opinion  de- 
pendent on  facts  as  to  which  no 
opinion  was  expressed,  is  no 
ground  for  a  new  trial  in  a  capital 
case.  Loeftner  v.  S.,  10  Ohio  St. 
598.  See  also  Parks  v.  S.,  4  Ohio 
St.  234;  Busick  v.  S.,  19  Ohio,  198. 
And  see  further,  as  to  this  State, 
McHugh  V.  S.,  38  Ohio  St.  153; 
Palmer  v.  S.,  42  Ohio  St.  596;  Mc- 
Hugh V.  S.,  42  Ohio  St.  154;  Goins 
V.  S.,  46  Ohio  St.  457,  21  N.  E.  476. 
Oklahoma.  Impression  not 
amounting  to  opinion  does  not  dis- 


qualify. Turner  v.  S.,  4  Okla.  Cr. 
164,  111  P.  988. 

Oregon.  S.  v.  Caseday,  58  Or. 
429,  115  P.  287;  S.  v.  Savage,  36 
Oreg.  191,  60  P.  610.  61  P.  1128. 

Pennsylvania.  0.  v.  Flanagan,  7 
Watts  &  S.  415;  C.  v.  Gross,  1 
Ashm.  281;  Respublica  v.  Dennie, 
4  Yeates,  267.  An  opinion  formed 
from  reading  the  testimony  on  a 
former  trial,  if  to  remove  it  "would 
take  some  evidence,"  disqualifies, 
though  the  juror  declares  himself 
able  and  willing  to  act  solely  on 
the  evidence  uninfluenced  thereby. 
Stoup  V.  C,  74  Pa.  458.  The  opin- 
ion must  be  so  firm  and  fixed  as 
probably  to  control  the  judgment, 
or  must  have  resulted  from  the  evi- 
dence to  be  given  at  the  trial. 
O'Mara  v.  C,  75  Pa.  424;  Ortwein 
V.  C,  76  Pa.  414,  18  Am.  R.  420. 
And  see  Myers  v.  C,  79  Pa.  308; 
C.  V.  Berger,  3  Brews,  247;  C.  v. 
Work,  3  Pittsb.  493;  C.  v.  Lenox, 
3  Brews.  249;  Allison  v.  C,  99  Pa. 
17.  An  "impression,"  not  amount- 
ing to  an  "opinion,"  does  not  dis- 
qualify. Traviss  v.  C,  106  Pa.  597. 
The  opinion  must  be  fixed.  Wes- 
ton V.  S.,  Ill  Pa.  251,  2  A.  191.  And 
it  does  not  disqualify  though  he 
calls  it  "fixed,"  if  the  court  deems 
of  it  otherwise.  Clark  v.  C,  123 
Pa.  555,  16  A.  795.  Or  if  he  testifies 
that,  uninfluenced  by  it,  he  can 
render  his  verdict  upon  the  evi- 
dence.    Rizzolo  V.   C,   126   Pa.   54, 

17  A.  520;  C.  v.  Taylor,  129  Pa.  534, 

18  A.  558;   Com  v.  Eagan,  190  Pa. 
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is  lie  who  derives  it  from  the  evidence;  for  no  just  and  cap- 
able man  will  act  thus.  And  still,  by  the  opinion  from 
rumor,  which  a  large  part  of  our  cases  say  does  not  disqual- 
ify, is  perhaps  often  meant  the  hypothetical  assumption 
that  the  defendant  is  guilty  if  the  facts  embodied  in  the 


10,  42  A.  374.  The  test  "is  his 
ability  to  render  a  verdict  upon  the 
evidence,  and  upon  the  evidence 
alone,  uninfluenced  by  any  opinioa 
■which  he  may  have  previously 
formed  from  newspaper  or  other 
reports  of  the  crlmfe."  Paxson,  C. 
J.  at  p.  540  of  C.  V.  Taylor. 

Rhode  Island.  S.  v.  Jacques,  30 
R.  I.  578,  76  A.  652. 

South  Carolina.  S.  v.  Hopkins,  1 
Bay,  372;  S.  v.  Duestoe,  1  Bay,  377; 
S.  V.  Sims,  2  Bailey,  29;  S.  v. 
Crank,  2  Bailey,  66,  23  Am.  D.  117; 
S.  V.  Baldwin,  1  Tread.  289,  3  Brev. 
309;  S.  V.  Prater,  26;  S.  C.  198,  2 
S.  E.  108;  S.  V.  Wyse,  32  S.  C.  45, 
10  S.  E.  612;  S.  v.  Hayes,  69  S.  C." 
295,  48  S.  E.  251. 

Tennessee.  An  expressed  opin- 
ion disqualifies.  Troxdale  v.  S.,  9 
Humph.  411.  But  not  if  from  ru- 
mor not  relied  on  as  true.  Major 
V.  S.  4  Sneed,  597;  Moses  v.  S.,  11 
Humph.  232,  10  Humph.  456.  See 
also  Howerton  v.  S.,  Meigs,  262. 
Otherv^ise  if  the  rumor  Is  believed, 
and  is  in  the  form  of  detailed  facts. 
Payne  v.  S.,  3  Humph.  375,  377. 
At  the  same  time,  the  court  re- 
afllrms  the  rule  of  a  previous  case, 
that  If,  In  the  opinion  of  the  "judge, 
who  under  our  system  Is  the  trier 
of  the  competency  of  the  juror,  he 
has  heard  the  circumstances  of 
the  cape,  and,  believing  the  state- 
ments he  has  heard  to  be  true, 
has  formed,  or  formed  and  ex- 
pressed, an  opinion, — that  he  has 
made  up  his  mlhd  as  to  the  guilt 


or  Innocence  of  the  prisoner, — ^he 
ought  to  be  rejetced."  McGowan  v. 
S.,  9  Yerg.  184,  193.  See  also  Al- 
fred V.  S.,  2  Swan,  Tenn.  581; 
Brakefield  v.  S.,  1  Sneed  215;  Nor- 
fleet  V.  S.,  4  Sneed,  340.  The  con- 
stitutional guaranty  of  "a  public 
trial  by  an  impartial  jury"  Is  vio- 
lated by  a  statutory  declaration 
that  an  opinion  derived  from  a 
published  account  of  the  facts  of  a 
case  shall  not  disqualify.  "It  Is 
little  else  that  a  mockery  to  try  the 
competency  of  a  juror  by  asking  if 
he  has  formed  and  expressed  his 
opinion  of  the  guilt  or  innocence  of 
the  accused,  and  when  he  answers 
that  he  has,  upon  having  heard  or 
read  the  facts,  then  to  take  him  as 
an  impartial  juror,  upon  his  be- 
lief that  he  can  divest  himself  of 
his  convictions  and  render  a  fair 
and  Impartial  verdict."  Eason  v. 
S.,  6  Bax.  466,  476,  opinion  by 
Nicholson,  C.  J.  But  a  juror  is 
competent  who  has  said  from 
mere  rumor,  not  from  any  evi- 
dence, that  he  believes  the  prisoner 
will  be  punished.  Johnson  v.  S.,  11 
Lea,  47;  Spence  v.  S.,  15  Lea,  539. 
Palmer  v.  S.,  121  Tenn.  465,  118  S. 
W.  1022.  While  this  is  so,  "all  the 
cases,"  observed  Cooper,  J.,  "agree 
that  if  a  juror  has  formed  an  opin- 
ion from  personal  knowledge  of  the 
facts,  or  upon-  Information  derived 
from  witnesses,  or  from  others 
professing  to  know  the  fact,  he  is 
incompetent."  If  the  source  of  the 
opinion  is  doubtful,  he  "should  be 
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rumor  are  true;  and  this  sort  of  hypothetical  bias,  though 
not  to  be  commended,  should  probably  not  exclude  the 
juror  who  for  the  purposes  of  the  trial  will  cast  aside  the 
bias.  Yet  no  one  who,  after  the  denial,  and  the  issue  made, 
clings  to  his  prior  opinion,  whatever  its  source,  that  the 


rejected."  And  further  explana^ 
tions  follow.  Conatser  v.  S.,  12  Lea, 
436,  443.  The  juror  is  presumed 
competent  if  the  disqualifying  fact 
is  not  shown  to  have  existed  before 
trial.  Oartwright  v.  S.,  12  Lea, 
620;  Turner  v.  S.,  Ill  Tenn.  593,  69 
S.  W.  '774. 

Texas.  Monroe  v.  S.,  23  Tex. 
210,  76  Am.  D.  58;  Burrell  v.  S.,  18 
Tex.  713;  Hanks  v.  S.,  21  Tex.  526; 
Henrie  v.  S.,  41  Tex.  573.  Those 
light  impressions  which  leave  the 
mind  open,  and  yield  to  testimony, 
do  not  disqualify;  but  the  deep 
onesi  which  close  it  to  the  evi- 
dence, and  combat  and  resist  its 
force,  do.  Black  v.  S.,  42  Tex.  377. 
The  question  in  this  State  is 
largely  governed  by  statutes.  And 
see,  among  other  cases,  Gissom  v. 
S.,  4  Tex.  Ap.  374;  Rothchild  v. 
S.,  7  Tex.  Ap.  519;  Simms  v. 
S.,  8  Tex.  Ap.  230;  Shields  v.  S., 
8  Tex.  Ap,  427;  Stagner  v.  S.,  9 
Tex.  Ap.  440;  Long  v.  S.,  10  Tex. 
Ap.  186;  Post  V.  S.,  10  Tex.  Ap. 
579;  Wade  v.  S.,  12  Tex.  Ap.  358; 
Mason  v.  S.,  15  Tex.  Ap.  534;  Spear 
V.  S.,  16  Tex.  Ap.  98;  Ward  v.  S., 
19  Tex.  Ap.  664;  Pierson  v.  S.,  21 
Tex.  Ap.  14,  17  S.  W.  468;  John- 
son V.  S.,  21  Tex.  Ap.  368,  17  S. 
W.  252;  Steagald  v.  S.,  22  Tex.  Ap. 
464,  3  S.  W.  771;  Holding  v.  S.,  23 
Tex.  Ap.  172,  4  S.  W.  579;  Livar 
V.  S.,  26  Tex.  Ap.  115,  9  S.  W.  552; 
Lane  v.  S.,  29  Tex.  Ap.  310,  15  S. 
W.  827;  Morris  v.  S.,  30  Tex.  Ap. 
95,  16  S.  W.  757;  Suit  v.  S.,  30  Tex. 


Ap.  319,  7  S.  W.  458;  Withers  v. 
S.,  30  Tex.  Ap.  383,  17  S.  W.  936; 
Bice  V.  S.,  55  Tex.  Cr.  Ap.  529,  117 
S.  W.  163;  Groszoehmigen  v.  S. 
(Tex.  Cr.  Ap.  1909),  121  S.  W. 
1113;  Deadweyler  v.  S.  (Tex.  1909), 
121  S.  W.  863;'  Hamlin  v;  S.,  39 
Tex.  Cr.  579,  39  S.  W.  579;  Tellis 
v.  S.,  42  Tex.  Cr.  574,  61  S.  W.  717 

Utah.  XJ.  S.  v.  Reynolds,  1  Utah, 
319;  P.  V.  O'Loughlin,  3  Utah,  133^ 
1  P.  653;  P.  V.  Hopt,  4  Utah,  247, 
9  P.  407. 

Vermont.  Not  forming  an  opin- 
ion, but  expressing  it,  diqualifies 
It  does  not  remove  the  disqualifica- 
tion for  the  juror  to  declare  at  the 
trial  that  he  has  then  no  opinion, 
and  he  can  try  the  case  impartia- 
lly. S.  V.  Clark,  42  Vt.  629;  S.  v. 
Phair,  48  Vt.  366;  S.  v.-  Godfrey, 
Brayt.  170.  The  disqualifying  opin- 
ion is  not  a  transitory  inclination 
of  the  mind  from  rumor  or  news-' 
paper  report,  without  inquiry  after 
the  truth,  but  an  abiding  bias  from 
substantial  facts  believed.  The 
question  of  competency  is  largely 
for  the  discretion  of  the  trial  court. 
S.  V.  Meaker,  54  Vt.  112.  An  opin- 
ion based  on  the  correctness  of  a 
newspaper  report  does  not  nec- 
necessarily  disqualify.  S.  v.  Meyer, 
58  Vt.  457,  3  A.  195. 

Virginia.  A  decided  opinion, 
whether  from  rumor  or  the  evi- 
dence, disqualifies.  Armistead  v. 
C,  11  Leigh,  657,  660,  37  Am.  D. 
633;  Jackson  v.  C,  23  Grat.  919. 
But  a  hypothetical  one,  depending 
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prisoner  is  guilty,  should  be  put  upon  tlie  jury  to  try  Mm. 
Nor  should  such  juror's  belief  that  he  can  render  an  im- 
partial verdict,  solely  upon  the  evidence,  alter  the  case. 
A  man  may  believe  an  untruth  of  himself,  as  well  as  of 
anything  else;  and  it  is  not  in  human  nature  for  one  who 
has  made  up  his  mind,  especially  from  rumor,  to  try  the 
question  de  novo  and  impartially,  like  one  who  has  not. 


on  the  truth  or  rumors,  does  not. 
Jacson  V.  C,  suprafla  Bpes's  Case, 
5  Grat.  676.  And  see  Lithgow  v. 
C,  2  Va.  Cas.  297;  Sprouce  v.  C, 
2  Va.  Cas.  375;  Kennedy  v.  C,  2 
Va.  Cas.  510;  McCune  v.  C,  2  Rob. 
Va.  771;  Heath  v.  C,  1  Rob.  Va. 
735;  Hendrick  v.  C,  5  Leigh,  707; 
Osiander  v.  C,  3  Leigh,  780,  24 
Am.  D.  693;  Brown  v.  C,  2  Leigh, 
769;  Brown  v.  C,  2  Va.  Cas.  516; 
Smith  V.  C,  7  Grat.  593;  Poore  v. 
C,  2  Va.  Cas.  474;  Moran  v.  C,  9 
Leigh,  651;  Smith  v.  C,  2  Va.  Cas. 
6.  Mere  hasty  expressions  from 
one  who  swears  that  he  has  no 
opinion  and  no  prejudice,  do  not 
disqualify.  C.  v.  Hailstock,  2  Grat. 
564.  "If  he  (the  prisoner)  killed 
the  man,  he  ought  to  be  banged," 
is  not  disqualifying.  C.  v.  Hughes, 
5  Rand.  655.  One  who  from  news- 
paper accounts  has  formed  and  ex- 
pressed an  opinion  is  not  a  com- 
petent juror,  though  he  states  that 
it  would  be  changed  if  the  evidence 
should  be  different  from  what  he 
had  heard,  and  he  could  come  to 
the  trial  unprejudiced.  Wright  v. 
C,  32  Grat.  941.  See  further  as 
to  which,  and  as  to  the  yielding  of 
the  opinion  to  evidence,  Dejarnette 
V.  C,  75  Va.  867.  One  who  hais 
formed  and  expressed  a  "right 
positive"  opinion  from  rumor  and 
the  newspapers,  and  evidence 
would  be  required  to  remove  it,  is 
incompetent    though     he    says  he 


could  give  the  defendant  a  fair 
trial.  Washington  v.  C,  86  Va. 
405,  10  S.  B.  419. 

Washington.  S.  v.  Lattin,  19 
Wash,  57,  52  P.  314;  S.  v.  ,Royse, 
24  Wash.  440,  64  P.  742;  S.  v.  Ri- 
ley, 36  Wash,  441,  78  P.  1001. 

West  Virginia.  One  is  incompe- 
tent who  has  entertained  an  opin- 
ion, and  hesitates  whether  it  would 
influence  his  verdict.  S.  v.  Schnelle, 
24  W.  Va.  767.  But  one  is  com- 
petent though  he  has  formed  an 
opinion  from  reading  the  testimony 
given  at  a  former  trial,  if  he  adds 
that;  uninfluenced  by  it,  he  can 
and  will  render  an  impartial  ver- 
dict on  the  evidence  to  be  pro- 
duced. S.  V.  Baker,  33  W.  Va.  319, 
10  S.  E.  639. 

Wisconsin.  SchoefCler  v.  S.,  3 
Wis.  823;  Burns  v.  S.,  145  Wis. 
373,  128  N.  W.  987. 

United  States.  Having  formed 
or  expressed  an  opinion  disquali- 
fies. V.  S.  V.  Wilson,  Bald.  78. 
See  also  U.  S.  v.  Hanway,  2  Wall. 
Jr.  139;  U.  S.  v.  Burr,  Burr's  Trial; 
U.  S.  V.  McHenry,  6  Blatch.  503; 
Reynolds  v.  U.  S.,  98  U.  S.  145; 
Spies  V.  Illinois,  123  U.  S.  131,  8  S. 
Ct.  21,  22.  Opinion  based  on  news- 
paper accounts  which  could  be 
easily  removed  by  evidence  so  that 
juror  believed  he  could  try  the 
case  fairly,  Holt  v.  U.  S.,  31  S. 
Ct.  2,  218  U.  S.  245,  55  L.  Ed.  16& 
Fed.  141. 
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And  this  reasoning  applies  as  well  to  the  unexpressed  opin- 
ion as  to  the  expressed. 

4.  Other  Forms  of  Argument, — not  within  the  common 
roadsteads  of  the  judicial  thought,  will  occur  to  the  wake- 
ful practitioner;  but  these,  which  are  meant  to  be  only  sug- 
gestive, will  be  adequate  for  that  purpose. 

§  911.  Sixthly.  The  Juror  having  already  in  some  other 
Capacity  passed  upon  the  Question: — 

1.  The  formed  Opinion — ^is  what  disqualifies,  and  it  is 
immaterial  that  it  came  in  the  discharge  of  a  duty.    Thus,— 

2.  A  Grand  Juror, — who  sat  in  the  case  at  the  finding 
of  the  indictment,  necessarily  passed  upon  it,  therefore  he 
cannot  afterward  be  of  the  petit  jury  to  try  it.^''  Con- 
firming which  doctrine,  25  Edw.  3,  stat.  5,  c.  3,  enacted  "that 
no  indictor  shall  be  put  in  inquests,  upon  deliverance  of  the 
indictees  of  felonies  or  trespass,  if  he  be  challenged"  there- 
for. His  mere  name  on  the  grand-jury  list  will  not  ex- 
clude him;  he  must  be  of  those  who  found  the  bill.**.  Of 
course, — 

3.  Not  taking  this  Objection — before  the  juror  is  sworn, 
if  the  defendant  knows  it,  or  perhaps  even  if  he  has  the 
means  for  ascertaining  it,  is  a  waiver  thereof;  for  instance, 
it  is  not  available  on  a  motion  for  a  new  trial.  The  prac- 
tice appears  to  be  not  quite  uniform  on  this  question.*® 

87.  Rex  V.  Percival,  1  Sid.  243;  for  question  whether  It  Is  con- 
Rice  V.  S.,  16  Ind.  298;  Setwart  stltutlonally  competent  for  leglsla- 
V.  S.,  15  Ohio  St.  155;  Greenwood  tion  to  qualify  for  the  petit  jury 
V.  S.,  34  Tex.  334;  Birdsong  v.  S.,  one  who  as  grand  juror  has  listen- 
47  Ala.  68;  S.  v.  McDonald,  9  W.  ed  to  the  evidence  and  formed  and 
Va.  456;  Young  v.  Slaughterford,  acted  upon  an  opinion  regarding 
11  Mod.  228.  In  Kentucky,  hy  force  the  prisoner's  guilt.  A  grand  juror 
■of  a  statute,  this  is  only  ground  of  was  held  incompetent  as  juror  In 
"challenge  for  implied  hias,"  but  House  v.  S.,  56  Miss.  653,  51  So.  274'. 
not  otherwise  a  disqualification.  88.  Rafe  v.  S.,  20  Ga.  60;  Rouse 
CBrian  v.  C,  9  Bush,  333,  15  Am.  v.  S.,  4  Ga.  136.  And  see  Wil- 
R.  715.  Such  appears  also  to  be  liams  v.  S.,  55  Ga.  391. 
the  law  in  Arkansas.  Whltmore  89.  Barlow  v.  S.,  2  Blackf.  114; 
V.  S.,  43  Ark.  271.  See  Stewart  v.  S.  v.  O'DriscoU,  2  Bay,  153;  Dil- 
S.,  15  Ohio  St.  155 ;  S.  v.  Jackson,  worth  v.  C,  12  Grat.  689,  65  Am.  D. 
37  La.  Ann.  897.     There  is  ground  264;  Edmondson  v.  Wallace,  20  Ga. 
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§912.  Another  Indictment — "wherein,"  says  Haw- 
kins,'"' "the  same  matter  is  either  in  question  or  happens  to 
be  material,  though  not  directly  in  issue,"  is  as  much  with- 
in this  doctrine  as  the  one  which  the  tendered  juror  found. 
In  the  words  of  the  court,  "he  cannot  be  impartial."® 
Again, — 

§  913.  1.  A  Juror  at  a  Mistrial — is  incompetent  at  the 
second  trial.®^  But  one  who  has  merely  heard  the  evi- 
dence,** a  fortiori  one  who  was  merely  sworn,  whereon  a 
nolle  prosequi  was  entered  and  a  new  indictment  found,®* 
is  competent. 

2.  Though  the  Cases  are  not  Identical, — ^yet  if  the  is- 
sues, evidence,  and  defendants  are  the  same,  a  juror  serving 
in  the  one  is  presumptively  disqualified  in  the  other."®^  But 
where  two  cases  against  the  same  person  are,  however  sim- 
ilar, upon  different  facts  and  evidence,  a  juror  is  not  dis- 
qualified for  one  from  having  served  in  the  other.®^  More- 
over,— 

3.  If  there  are  Several  Defendants — separately  tried,  a 
juror  who  has  passed  upon  one  may  serve  as  to  another; 
"for,"  says  Hawkins,  "the  indictment  is,  in  judgment  of 
law,  several  against  each  defendant,  for  every  one  must  be 
■convicted  by  particular  evidence  against  himself.  "^'^ 

■660;  Bennet  v.  S.,  24  Wis.  57;  Beck  Ga.  660.    And  see  Brill  v.  S.,  1  Tex. 

V.    S.,    20    Ohio    St.    228;    Gillespie  Ap.    572;    S.    v.    Barnes    54    Wash. 

V.  S.,  8  Yerg.  507,  29  Am.  D.  137;  493,  103  P.   792. 

Rice  V.  S.,  16  Ind.  298;   C.  v.  Hus-         93.    Thompson  v.  S.,  19  Tex.  Ap. 

«ey,  13  Mass.  221;   Jefferson  v.  S.,  593. 

52    Miss.    767;    Franklin    v.    S.,    2  94.    Held  v.  S.,  50  Ga.  556. 

Tex.    Ap.    8;    Reg.    v.    Sullivan,    8  95.    Garthwaite     v.     Tatum,     21 

A.  &  E.  831,  1  Per.  &  D.  96.  Ark.  336,  76  Am.  D.  402. 

90.  2Hawk.   P.   C.   c.   43,   §   27;  96.    G.  v.  Hill,  4  Allen,  591. 
Willis's  Case,  15  Ho-w.  St.  Tr.  613,  97.     2   Ha-wk.   P.   C.   c.  43,    §    29. 
■615.  And   see   S.   v.    Sheeley,    15   Iowa, 

91.  Date's  Case,  10  How  St.  Tr.  404;  Contra,  S.  v.  Hammon  84  Kan. 
1079,  1081;  Smith  v.  S.,  55  Ala.  1,  137,  113  P.  418.  So  where  con- 
9;  Curtie  v.  S.,  118  Ala.  125,  24  So.  spirators  are  separately  tried.  P 
111;  Brown  v.  S.,  104  Ga.  736,  30  v.  Mol,  137  Mich.  692,  100  N.  W. 
S.  E.  951.  913,   68   L.  R.  A.   871;    Lessions  -v, 

92.  Edmondson    v.    Wallace,    20  S.,  37  Tex.  Or.  58.  38  S.  W.  605. 
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§914.  A  Coroner's  Juror — ^may  be  challenged  for  Ma 
opinion  at  the  inquest,®®  but  the  coroner  himself,  who  mere- 
ly presided,  and  neither  formed  nor  expressed  an  opinion,, 
is  competent.®^ 

§  915.  A  Preliminary  Inquiry — as  to  the  prisoner's  san- 
ity, where  the  present  condition  of  his  mind,  not  that  at 
the  time  of  the  offense  charged,  is  in  question,*  is  not  such 
as  renders  a  juror  therein  incompetent  on  the  main,  issue.*' 

§  916.     Seventhly.    Bias  from  Views  of  the  Law : — 

1.  Constitutional. — It  does  not  disqualify  a  juror  to  be- 
lieve, if  the  court  does,  that  the  statute  on  which  is  founded' 
the  indictment  is  constitutional.  And  he  cannot  be  asked 
whether,  holding  this  opinion,  "he  could  hear,  appreciate, 
and  give  due  weight  to,  and  be  fairly  influenced  by,  the> 
arguments  of  the  defendant's  counsel"  that  it  is  not.*- 
So,— 

2.  A  Bias  against  Crime, — or  the  particular  crime  ia 
prosecution,*  does  not  disqualify.^  Nor  does  an  opinion 
generally  unfavorable  to  persons  accused  of  crime.^  On 
the  other  hand, — 

§917.  1.  Unconstitutional. — To  deem  the  statute- 
whereon  is  framed  the  indictment  to  be  unconstitutional,, 
if  therefore  the  juror  cannot  find  the  defendant  on  any  evi- 
dence guilty,  disqualifies.'^    Also, — 

2.  No  Crime. — ^A  juror  is  incompetent  who  from  any 
other  reason  thinks  it  not  a  crime  to  do  the  thing  charged  ;- 

98.  Young  V.  Slaughterford,  11  Ind.  299;  P.  v.  Harrison,  13  Call 
Mod.  228.  Ap.   555,   110   P.   345. 

99.  O'Connor  v.    S.,   9   Fla.   215.  5.    Ante,  §  906   (3);  Williams  v. 

1.  Vol.111,  §§  666-668.  S.,   3   Kelly,   453.     And   see  Elliott 

2.  S.  V.  Arnold,  12  Iowa,  479.  v.   S.,   73   Ind.   10;    Remer  v.   S.,   3: 

3.  C.  V.  Abbott,  13  Met.  120.  And  Okla.  Ci-.  706,  109  S.  W.  247;.  S; 
see  C.  V.  Buzzell,  16  Pick.  153.  v.  Kelley,  70  Kan.  98,  78  P.  151; 
Juror's  Ignorance  of  law  no  dis-  Leach  v.  S.,  99  Tenn.  584,  42  S; 
qualification,  P.  v.  Conklin,  175  N.  W.  195;  Franks  v.  S.,  47  Tex.  Gr. 
Y.  333,  67  N.  E.  624.  638,    88    S.   W.   923;    S.   v.   Croney;. 

4.  Higgins  v.  Minaghan,  78  Wis.  31  Wash.  122,  71  P.  783. 

602,  23  Am.  St.  428,  47  N.  W.  941;  6.    P.  v.   Reynolds,  16   Cal.   12&. 

S.  V.  Hoxsle,  15  R.  I.  1,  2  Am.  St.  7.     C.  v.  Austin,  7  Gray,  51.. 

838,  22  A.  1059;    Shields  v.  S.,  95 
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for  this  is  an  opinion  as  to  the  prisoner's  guilt,  "a  preju- 
dice in  the  cause. ' '  ®    Likewise, — 

3.  Circumstantial  Evidence — is  a  stumbling-block  to 
some,  and  a  juror  is  incompetent  who  will  not  render  a  ver- 
dict thereon,''  yet  not  necessarily  is  one  who  has  against  it 
some  prejudice.^"    Again, — 

§918.  1.  Scruples  as  to  Capital  Punishment, — ^if  such 
that  the  juror  cannot  find  a  verdict  whereon  it  may  be  in- 
flicted, or  otherwise  trj"-  the  case  fairly,  will  disqualify  him 
therein."    Not  so  will  a  mere  opinion"  adverse  to  the  policy 


8.  C.  V.  Buzzell,  16  Pick.  153; 
tr.  S.  V.  Reynolds,  1  Utah,  226;  U. 
S.  V.  Miles,  2  Utah,  19;  s.  c.  Miles 
V.  U.   S.,   103  U.  S.  304. 

9.  Gates  v.  P.,  14  111.  433;  S.  v. 
Leabo,  89  Mo.  247,  1  S.  W.  288; 
Coleman  v.  S.,  59  Miss.  484;  P. 
V.  Ah  Chung,  54  Cal.  398;  Jones 
V.  S.,  57  Miss.  684;  Shafer  v.  S., 
7  Tex.  Ap.  239;  S.  v.  Pritohard, 
16  Nev.  101;  Smith  v.  S.,  55  Ala. 
1,  8;  P.  V.  Warner,  147  Cal.  546, 
■82 .  P.  196 ;  Martin  v.  S.,  47  Tex. 
•Cr.  29,  83  S.  W.  390,  200  U.  S.  316, 
26  S.  Ct.  338;  Calhoun  v.  S.,  143 
Ala.  11,  39  So.  378;  P.  r.  Amoya, 
134  Cal.  531,  66  P.  794;  Holland  v. 
S.,  39  Fla.  178,  22  So.  298;  S.  v. 
Stephens,  116  La.  ,36,  40  So.  523; 
S.  V.  Bauerle,  145  Mo.  1,  46  S.  W. 
609;  S.  V.  Miller  156  Mo.  716,  56 
S.  W.  907.  Question  as  to  circum- 
stantial evidence  not  allowed  under 
a  statute,  S.  v.  Roberts  (Del.),  78 
A.  305.  And  see  Chcmteau  v.  Pierre, 
9   Mo.   3. 

10.  S.  V.  Shields,  33  La.  Ann. 
991;  S.  V.  Meaux,  127  La.  259,  53 
So.  557. 

11.  Martin  v.  S.,  16  Ohio,  364; 
C.  V.  Lesher,  17  S.  &  R.  155; 
White  V.  S.,  16  Tex.  206;  Hyde  v. 
S.,  16  Tex.  445,  67  Am.  D.  630;  Bur- 
rell  V.  S.,  18  Tex.  713;  U.  S.  v. 
Wilson,  Bald.  78;    P.  v.  Wilson,  3 


Par.  Cr.  199;  Joy  v.  S.,  14  Ind. 
339;  S.  V.  Jewell,  33  Me.  583;  Dris- 
klll  V.  S.,  7  Ind.  338;  Williams  v. 
S.,  3  Kelly,  453;  P.  v.  Tanner,  2 
Cal.  257;  Stalls  v.  S.,  28  Ala.  25; 
P.  V.  Damon,  13  Wend.  351;  Wil- 
liams V.  S.,  32  Miss.  389,  66  Am. 
D.  615;  Pahnestock  v.  S.,  23  Ind. 
231,  237;  S.  v.  Ward,  39  Vt.  225; 
Lewis  V.  S.,  9  Sm.  &  M.  115;  Mer- 
cer V.  S.,  17  aa.  146;  O'Brien  v. 
P.,  48  Barb.  274;  Kennedy  v.  S., 
19  Tex.  Ap.  618;  Smith  v.  S.,  55 
Miss.  410;  Gonzales  v.  S.,  31  Tex. 
Cr.  508;  S.  v.  Hing,  16  Nev.  307; 
Clanton  v.  S.,  13  Tex.  Ap.  139 ;  For- 
tenberry  v.  S.,  55  Miss.  403;  Metz- 
ger  V.  S.,  18  Fla.  481;  Marquez  v. 
Ter.,  13  Ariz.  135,  108  P.  258;  De- 
mato  V.  P.,  49  Colo.  147,  111  P.  703; 
S.  V.  Tevis,  234  Mo.  276,  136  S. 
W.  339;  Taylor  v.  S.;  86  Neb.  795, 
126  N.  W.  752;  Johnson  v.  S.,  88 
Neb.  565,  130  N.  W.  282;  S.  v. 
Wooley,  215  Mo.  620,  115  S.  W. 
417;  Stephenson  v.  S.,  110  Ind. 
358,  11  N.  E.  360,  59  Am.  216;  S. 
V.  Vick,  132  N.  C.  995,  43  S.  B.  626; 
S.  V.  Kessler,  15  Utah,  142,  49  P. 
293,  62  Am.  St.  911;  S.  v.  Compag- 
net,  48  La.  Ann.  1470,  21  So.  46; 
Untreiner  v.  S.,  146  Ala.  26,  41  So. 
285;  P.  V.  Cebulla,  137  Cal.  314,  70 
P.    181. 
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of  such  punishment. ^^  This  question  is  in  some  of  our 
States  regulated  by  statutes;  "  a  provision  whereof  in  the 
terms  of  the  unwritten  law,  is  constitutional." 

2.  The  Law  and  the  Evidence, — being  the  guide  for  the 
juror,  one  is  disqualified  who  from  any  conscientious 
scruples  cannot  find  a  verdict  in  accord  therewith.'^  But, 
for  example, — 

3.  Defence  of  Insanity. — ^A  mere  prejudice  against  this 
defence,  or  the  setting  of  it  up  as  a  sham,  will  not  dis- 
qualify one  who  can  render  a  verdict  in  accord  with  the 
law  and  evidence.^^ 

§  919.  Eighthly.  The  Juror's  Connection  with  the  Pros- 
ecution, Defence,  or  a  like  Offense: — 

1.  One  who  has  been  Active — in  bringing  abotit  the 
crime  or  its  prosecution  is  not  a  competent  juror,  especially 
if  under  a  pecuniary  liability  contingent  on  the  result.^'" 
Still,  this  general  proposition  is  subject  to  some  variations 
from  statutes  and  the  special  facts.^®  To  be  a  prosecuting 
witness,^®  or  to  have  an  unfriendly  feeling  toward  one  of 
the  counsel,^"  does  not,  as  of  course,  disqualify. 

12.  Atkins  v.  S.,  16  Ark.  568;  292,  78  P.  717;  Franks  v.  S.,  47  Tex. 
P.  V.  Stewart,  7  Cal.  140;  C.  v.  Web-  Cr.  638,  88  S.  W.  923;  S.  v.  Croney^ 
ster,   5   Cusli.  295,   52  Am.  D.  711.      31  Wash.  122,  71  P.  783. 

And    see    Stephenson    v.    S.,    110         17.    Reg.  v.   Swain,  2  Moody  & 

Ind.  358,  59  Am.  R.  216,  11  N.  E.  R.  112,  2  Lewin,  116;   C.  v.  Eagan^ 

360;    Cluverius   v.   C,    81   Va.   787.  4  Gray,  18;   Fleming  v.  S.,  11  Ind. 

In    North    Carolina    it    is    deemed  234;   Pierson  v.  S.,  11  Ind.  341;   S. 

that   the    challenge   should   he   for  v.  Wilson,  8  Iowa,  407;  C.  v.  O'Neil,. 

favor,  not  for  cause.     S.  v.  Mercer,  6    Gray,   343;    P.   v.   Reyes,    5    Cal. 

67  N.  C.  266.  347;   Fletcher  v.  S.,  6  Humph.  249. 

13.  Waller,  v.  S.,  40  Ala.  325;  See  Lavin  v.  P.,  69  111.  303;  Rex 
Murphy  v.  S.,  37  Ala.  142;  P.  v.  v.  Dolby,  1  Car.  &  K.  238;  John- 
Majors,  65  Cal.  138,  52  Am.  R.  son  v.  Hazlehurst,  8  Ga.  Ap.  841, 
295,  3  P.  597.  70   S.   E.   258. 

14.  Greenley  v.  S.,   60  Ind.  141.  18.     S.   v.   Hoxsie,   15   R.   I.   1,   2 

15.  Logan  v.  IT.  S.,  144  U.  S.  Am.  St.  838,  22  A.  1059;  Boyle  v. 
263,  25  S.  C.  617.  P.,  4  Colo.  176,  34  Am.  R.  76;  Dumas 

16.  P.   V.   Carpenter,   102   N.   Y.  v.  S.,  62  Ga.  58. 

238,    38    Hun,    490,    6    N.    E.    584;  19.     S.  v.  Brady,  107  N.   C.  822, 

Butler  V.  S.,  97  Ind.  378.     But  see  12    S.    E.    325.     And   see   Heacock 

Jones  V.   S.,   60  Tex.   Cr.   Ap.   139,  v.  S.,  13  Tex.  Ap.  97. 

131  s.  W.  572;  P.  v.  Sowell  145  Cal.  20.    Hutchinson    v.    S.,    19    Neb. 
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2.  One  under  Indictment^or  the  same  offence  is  in- 
competent.^^ 

§  920.  Ninthly.  Technical  Qualifications  required  hy 
Statutes : — 

In  Aid  of  the  Unwritten  Law, — legislation  sometimes 
undertakes  to  help  judicial  decision  in  purifying  and  per- 
fecting the  jury  system,^^  Largely  it  concerns  the  -sub- 
stantial qualifications  of  jurors,  but  some  of  it  is  only 
technical.^^    Thus, — 

§  921.  Tenthly.   Qualifications  of  Freehold  and  the  Like : — 

1.  Freeholder  or  Householder, — It  is  doubtful  whether, 
under  the  old  common  law,  a  juror  must  be  a  freeholder  or 
householder;  but  there  are  English  statutes,  some  early 
enough  to  be  common  law  with  us,  so  requiring.^*  It  is  not 
clear  that  any  of  them  have  been,  with  us,  accepted  as  of 
common  law  force.  Yet  legislation,  the  terms  whereof  are 
not  uniform,  has  in  some  States  made  this  qualification  nec- 
essary; ^^  in  others,  unnecessary.^* 

262,  27   N.  W.   113;    'Dllinan  v.   S.,  25.     S.   v.   Lattew,   19   Wasli.   57, 

124  Wis.  602,  103  N.  W.  6.  52   P.  314;   Bradford  v.  S.,  15  Ind. 

21.  McGuire  v.  S.,  37  Miss.  369;  347;  Byrd  v.-S.,  1  How.  Miss.  163; 
Crockett  v.  S.,  18  Ala.  387  (under  S.  v.  Bryant,  10  Yerg.  527;  Nelson 
a  statute).  See  also  U.  S.  v.  v.  S.,  10  Humph.  518;  Dowdy  v. 
Reynolds,  1  Utah,  319;  Boggs  v.  C,  9  Grat.  727,  60  Am.  D.  314;  Day 
S.,  45  Ala.  30,  6  Am.  R.  689.  v.    C,    3    Grat.    629;    Kerhy   v.    C, 

22.  Dowling  v.  S.,  5  Sm.  &  M.  7  Leigh,  747;  Hendrick  v.  C,  5 
664',  685.  As  to  the  construction  Leigh.  707;  Aaron  v.  S.,  37  Ala. 
of  a  statute  regulating  the  quali-  106;  Iverson  v.  S.,  52  Ala.  170; 
fications  of  jurors,  see  Guykowski  Nelson  v.  S.,  57  Miss.  286,  34  Am. 
V.  P.,  1  Scam.  476;.  Carter  v.  S.,  R.  444;  S.  v.  Garland,  90  N.  C.  668; 
56  Ga.  463;  S.  v.  Whitefleld,  92  N.  S.  v.  Whitley,  88  N.  C.  691;  Terri- 
C.  831;  Dunn  v.  S.,  7  Tex.  Ap.  600;  tory  v.  Young,  2  New  Mex.  93; 
Atwood  V.  Weems,  99  U.  S.  183;  Wills  v.  S.,  69  Ind.  286;  Lamphier 
Garcia  v.  S.,  5  Tex.  Ap.  337;  Willis  v.  S.,  70  Ind.  317.  See  Kelley  v. 
V.   S.,   9   Tex.  Ap.  297.  P.,   55  N.   Y.   565,   14  Am.   R.   342; 

23.  As,  see  Atlanta,  etc.  Air  Pank  v.  S.,  39  Miss.  705;  S.  v. 
Line  Ry,  v.  Ray,  70  Ga.  674;  Tay-  Madoil,  12  Fla.  151;  Estep  v.  Wa- 
lor  V.  S.,  36  Ohio  St.  212;  S.  v.  Har-  terous,  45  Ind.  140;  S.  v.  Young, 
grave,  100  N.  C.  484,  6  S.  E.  185;  138  N.  C.  571,  50  S.  E.  213. 

S.  V.  Garland,  90  N.  C.  668.  26.     Ladd   v.    Prentice,   14   Conn. 

24.  Rex  V.  Russell,  2  Show.  310;  109;  Kerwin  v.  P.,  96  111.  206; 
2  Hawk.  P.  C,  c.  43,  §§  12-24.  Huckabee  v.  S.,  168  Ala.  27,  53  So. 
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2.  A  Freeholder — is  one  who  has  a  freehold  estate,^^ 
whether  in  fee  simple  or  less.  A  tenant  by  the  curtesy 
initiate,^®  or  a  mortgagor  in  possession,^®  is  such;  but  not 
■one  who  has  rented  land  for  twelve  months.^" 

3.  "Householder" — is  not  of  so  exact  a  meaning;  the 
occupant  of  a  dwelling  house  as  the  head  of  family  is  a 
householder,^!  but  not  one  who  has  a  mere  sleeping  apart- 
ment on  a  yearly  rent.^^ 

§  922.    Eleventhly.    Non-residence  in  the  County,  etc. : — 

1.  Non-residence  in  the  County, — by  the  Statute  of 
Westminster  2,  c.  38,  excused  from  serving;  the  juror  could 
avail  himself  of  it,  not  the  defendant  by  challenge.^''  In 
some  of  our  States,  this  is  a  statutory  ground  for  chal- 
lenge, probably  in  none  is  the  objection  available  later.^^ 
Contrary  to  this  view  of  the  unwritten  law,  there  are 
States  wherein  it  is  held  that  the  constitutional  guaranty  of 
a  jury  trial  secures  to  the  prisoner  the  right  to  jurors  from 
ihe  county  of  the  offense.®* 

2.  Non-voter. — ^By  late  statutes  in  some  of  our  States,^^ 

B81;   Gaines  v.  S.,  146  Ala.  16,    41  clfer,  6  Cal.  405;  Bpps  v.  S.,  19  Ga. 

So.  865.  102;    Meeks  v.   S.,   57   Ga.   329;    S. 

27.  Ante,  §  851  (3),  note;  v.  Bullock,  63  N.  C.  570;  S.  v. 
Toml.    Law   Diet.   tit.   Freeholders,  Madoil,  12  Fla.  151;   Hickey  v.  S., 

28.  S.  V.   MillSj   91  N.   C.   581.  12   Neb.  490,  11  N.  W.   744;    S.   v. 

29.  S.  V.  Ragland,   75  N.  C.   12.  France,  76  Mo.  681;  Weyrich  v.  P., 

30.  Iverson  v.  S.,  52  Ala.  170.  89  111.  90;  TJ.  S.  v.  Nardello,  4 
See  S.  V.  Young,  138  N.  G.  571,  50  Mackey,  503;  Andrews  v.  S.,  159 
S. -B.  213.  Ala.    14,    48    So.    858;    Jackson    v. 

31.  Toml.  Law  Diet,  and  Bouv.  S.,  131  Ala.  21,  31  So.  380;  Nardin 
Law  Diet.  tit.  Householder.  v.  S.,  143  Ala.  13,  39  So.  406;  Tem- 

32.  Aaron  v.  S.,  37  Ala.  106;  porary  absence  does  not  disquali- 
Brown  v.  S.,  57  Miss.  424.  And  fy.  Sikes  v.  S.,  116  Ga.  182,  42 
see  Lane  v.  S.,  29  Tex.  Ap.  310;  S.  E.  346;  S.  v.  Burke,  107  Iowa, 
Robles  V.   S.,  5  Tex.  Ap.  346;    Mc-  659,  78  N.  W.  677. 

Arthur   v.   S.,   41   Tex.   Cr.   165,   57  35.    Ante,  §  50  (1) ;  P.  v.  Powell, 

S.  W.  847;   and  eases  in  a  preeed-  87  Cal.  348,  359,  25  P.  481. 

Ing  note.  36.     Iverson   v.    S.,    52   Ala.   170; 

33.  2   Hawk.   P.    C.   c.   43,    §   26.  S.  v.  Salge,  1  Nev.  455;   S.  v.  Wa- 

34.  Anonymous,  cited  1  Pick,  terman,  1  Nev.  543;  S.  v.  McLean, 
41;  S.  V.  Brown,  5  Eng.  78;  Ander-  21  La.  Ann.  546;  P.  v.  Scott,  56 
■son  V.  S.,  5  Pike,  444;   P.  v.  Stone-  Mich.    154,    22    N.    W.    274;    P.    v. 
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or  even  by  the  written  Constitution,^''  tlie  juror  must  be  a 
voter.  This  statutory  provision  was  in  Tennessee  ad- 
judged to  be  aoid  as  unconstitutional.^® 

3.  Not  Tax-payer. — There  are  States  wherein  it  dis- 
qualifies the  juror  not  to  have  been  assessed  for  taxes.^"  But 
such  a  statutory  provision  was  in  a  Utah  civil  case  ad- 
judged unconstitutional.*" 

§  923.     Twelfthly.    Alienage  :— 

1.  By  Challenge  only — can  commonly  this  objection, 
sufficient  at  the  impanelling,*"*  be  taken,  not  later;  *^  for 
example,  it  is  not  ground  for  a  new  trial,  though  imknown 
till  after  verdict.*^ 


Rosevear,  56  Mich.  158,  22  N.  W. 
276;  RusseU  v.  S.,  62  Neb.  512, 
87  N.  W.  344;  In  Texas  if  a  suf- 
ficient number  of  qualified  voters 
cannot  be  found  others  may  serve. 
San  Antonio  &  R.  P.  Ry.  Co.  v. 
Lester,  99  Tex.  212,  89  S.  W.  752. 
Where  payment  of  poll  tax  is  req- 
uisite for  voting.  Carter  v.  S., 
45  Tex.  Cr.  530,  76  S.  W.  437;  and 
see  generally  as  construing  Texas 
s,tatute,  Poole  v.  S.,  45  Tex  Cr. 
348,  76  S.  W.  565;  Taylor  v.  S., 
47  Tex.  Cr.  101,  81  S.  W.  933. 

37.  Sands  v.  C,  21  Grat.  871; 
Sands  v.  C,  20  Grat.  800;  Chahoon 
V.  C,  20  Grat.  733;  Dixon  v.  S., 
75  Miss.  271;  20  So.  839. 

38.  Gibbs  v.  S.,  3  Heisk.  72. 

39.  U.  S.  V.  Hackett,  29  Fed. 
Rep.  848;  P.  v.  Warner,  147  Cal. 
546,  82  P.  196  (juror  must  be  as- 
sessed on  last  assessment  roll.) 
See  as  to  meaning  of  assessment 
roll.  S.  V.  Gereke,  74  Kan.  196, 
86  P.  160;  judgment  reversed,  87 
P.  759;  S.  V.  Arnsteln,  9  Kan.  Ap. 
697,  59  P.  602;  as  to  non-payment  of 
poll  tax,  S.  V.  Weaver,  58  S.  C. 
106,   36    S.   E.   499. 

40.  Reece  v.  Knott,  3  Utah,  451. 


Held  constitutional.  S.  v.  Mc- 
Dowell, 61  Wash.  398,  112  P.  521. 
40a.  Queenan  v.  Ter.,  11  Okla. 
261,  71  P.  218,  61  L.  R.  324  affirmed 
in  190  U.  S.  548,  23  S.  762,  47  L. 
Ed.  1175;  P.  V.  Barker,  60  Mich.  277, 
27  N.  W.  539,  1  Am.  St.  501. 

41.  Rex  V.  Sutton,  8  B.  &  C. 
417;  s.  c.  nom.  Rex  v.  Despard,  2 
Man.  &  R.  406;   Schumaker  v.  S., 

5  Wis.  A.  324;  Hollingworth  v. 
Duane,  Wall.  C.  C.  147;  Judson  v. 
Eslava,  Minor,  2;  S.  v.  Quarrel, 
2  Bay,  150,  1  Am.  D.,  637;  Seal  v. 
S.,  13  Sm.  &  M.  2861;  P.  v.  Chung 
Lit,  17  Cal.  320;  Borst  v.  Beecker, 

6  Johns.  332;  Siller  v.  Cooper,  4 
Bibb,  90;  Keenan  v.  S.,  8  Wis.  132; 
S.  V.  Vogel,  22  Wis.  471;  Jordan 
V.  S.,  22  Ga.  545;  Johnson  v.  S., 
58  Ga.  491;  P.  v.  Barker,  60  Mich. 
277,  1  Am.  St.  501,  27  N.  W.  539. 
And  see  P.  v.  Scott,  56  Mich.  154, 
22  N.  W.  274;  P.  v.  Rosevear,  56 
Mich.  158,  22  N.  W.  276. 

42.  Presbury  v.  C,  9  Dana,  203; 
HoUingsworth  v.  Duane,  supra;  S. 
V.  Nolan,  13  La.  Ann.  276;  Bonne- 
ville V.  S.,  53  Wis.  680,  11  N.  W. 
427.  But  see  Guykowski  v.  P.,  1 
Scam.  476;  Hill  v.  P.,  16  Mich.  351. 
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2.  A  Declaration  of  Intention — to  become  a  citizen  re- 
moves, in  some  of  the  States,  this  objection.** 

§  924.    Thirteenthly.    Infamy : — 

1.  It  disquaKfies  a  juror — on  challenge,  says  Hawkins, 
that  he  "is  outlawed,  or  that  he  hath  been  adjudged  to  any 
corporal  punishment  whereby  he  becomes  infamous,  or  that 
he  hath  been  convicted  of  treason,  or  felony,  or  perjury,  or 
conspiracy,  or  of  forgery  on  5  Eliz.  c.  14,  or  attainted  in  an 
attaint  for  giving  a  false  verdict."  And  these  "exceptions 
are  not  salved  by  a  pardon."  But  the  record  must  be  pro- 
duced, else  the  challenge  will  be  "only  to  the  favor."** 

2.  Of  Kin — ^to  this  disqualification  we  have  similar  stat- 
utory ones.*^ 

§  925.  Fourteenthly.  Want  of  Mental  Capacity,  and  the 
Like : — 

1.  An  Insane  Person — ^is  incompetent;  *®  so  is  one 
drunk.*^ 

2.  Deafness, — sufficiently  extreme,    disqualifies.*^ 

3.  Scholarship  and  Intelligence, — where  there  is  a  rea- 
sonable capacity,  are  not  indispensable.*^    Still,— 

4.  A  Mental  and  Moral  Fitness, — of  the  lack  whereof 
the  trial  court  will  judge,  is  required.^" 

43.  Abrigo  v.  S.,  29  Tex.  Ap.  47.  Thomas  v.  S.,  27  Ga.  287. 
143,  15  S.  W.  408;  Babcock  v.  P.,  48.  Jesse  v.  S.,  20  Ga.  156,  164; 
13  Colo.  515,  22  P.  817.  U.  S.  v.  Baker,  3  Ben.  68. 

44.  2  Hawk.  P.  C,  c.  43,  §  25;  49.  S.  v.  Casey,  44  La.  Ann.  969, 
d,nte,  §  851  (1);  New  Crlm.  Law,  11  So.  583;  S.  v.  Rountree,  32  La. 
I,  §  977;  Queenan  v.  Ter.,  11  Ann.  1144;  S.  v.  Lewis,  28  La.  Ann. 
Okla.  261,   71   P.   218,   61  L.   R.  A.  84. 

324;    judgment   affirmed   190   U.   S.  50.     S.  v.  Bloi,  34  La.  Ann.  1195; 

548,  23  S.  Ct.  762,  47  L.  Ed.  1175.  S.  v.  Lartigue,  29  La.  Ann.  642;   P. 

And  see  Sewell  v.   S.,  15  Tex.  Ap.  v.  Barker,  60  Mich.  277,  1  Am.  St. 

66.  501,  27  N.  W.  539;   Balbo  v.  P.,  80 

45.  S.  V.  Jackson,  35  La.  Ann.  N.  Y.  484;  Cox  v.  P.,  80  N.  Y.  500. 
769.  And  see  Mooney  v.  P.,  7  Colo.  218, 

46.  S.  V.  Scott,  1  Hawks,  24;  3  P.  235;  Smith  v.  S.,  55  Ala.  1,  10; 
Snowden  v.  S.,  7  Bax.  482.  And  see  S.  v.  Rousseau,  28  La.  Ann.  579; 
Hogshead   v.   S.,   6  Humph.   59,   60.  S.  v.  Guidry,  28  La.  Ann.  630. 
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5.  The  English  Language, — being  that  wherein  our  judi- 
cial proceedings  are  conducted,  must  he  adequately  under- 
stood hy  the  juror,  or  he  will  he  rejected.**^  And  we  have 
statutes  requiring  the  ability  to  read  and  write  it.°^  Yet 
where  jurors  thus  competent  are  not  available,  proceedings 
before  those  ignorant  thereof  will  be  good  if  all  is  duly  in- 
terpreted to  them.^^ 

6.  Eyesight, — whereby  the  juror  can  discern  the  facial 
expressions  of  the  witnesses,  and  their  demeanor,  and  the 
exhibits  at  the  trial,  is  essential  to  a  just  service;  its  ab- 
sence disqualifies.^* 

§  926.    Fifteenthly.    Exemptions  Personal  to  Jurors : — 

1.  An  Exemption  from  Jury  Service — does  not  ordi- 
narily disqualify;  the  juror  may  waive  it  if  he  pleases,"' 
the  party  cannot  object.^®    Thus, — 

2.  Age — ^is  often  a  statutory  exemption,  but  it  does  not 
legally  incapacitate.^^    And — 


51.  Lyles  v.  S.,  41  Tex.' 172,  19 
Am.  R.  38;  S.  v.  Push,  23  La.  Ann. 
14;  Sutton  v.  Fox,  55  Wis.  531,  42 
Am.  R.  744,  13  N.  W.  477;  S.  v. 
Ring,  29  Minn.  78,  11  N.  W.  233; 
Etheridge  v.  S.,  8  Tex.  Ap.  133. 

52.  McCampbell  v.  S.,  9  Tex.  Ap. 
124,  35  Am.  R.  726;  Nolen  v.  S.,  9 
Tex.  Ap.  419;  Wright  v.  S.,  12  Tex. 
Ap.  163;  Johnson  v.  S.,  21  Tex.  Ap. 
368,  17  S.  W.  252. 

53.  Territory  v.  Romine,  2  New 
Mex.  114;  In  re  Allison,  13  Colo. 
525,  16  Am.  St.  224,  22  P.  820. 

54.  Rhodes  v.  S.,  128  Ind.  189, 
25  Am.  St.  429,  27  N.  B.  866. 

55.  Ante,   §   116a  et  seq. 

56.  Ante,  §  853;  S.  v.  Forshner, 
43  N.  H.  89,  80  Am.  D.  132; 
Glassinger  v.  S.,  24  Ohio  St.  206, 
208;  S.  J.  Morningstar,  23  La.  Ann. 
8;  Powell  v.  S.,  48  Ala.  154;  S.  v. 
Toland,  36  S.  C.  515,  15  S.  E.  599; 
Patterson  v.  S.,  19  Vroom,  381; 
Williams  v.  S.,  67  Ala.  183;    S.  v. 


O'Brien,  14  R.  I.  266;  Owens  v.  S., 
25  Tex.  Ap.  552,  8  S.  W.  658;  V.  S. 
V.  Lee,  4  Mackey,  489,  54  Am.  R. 
293;  Jackson  v.  S.,  74  Ala.  26;  S. 
V.  Cosgrove,  16  R.  L  411,- 16  A.  900; 
S.  V.  Willard,  79  N.  C.  660.  But  see 
Christie  v.  S.,  44  Ind.  408;  Ladd  v. 
S.,  17  Fla.  215;  P.  v.  Owens,  123 
Cal.  482,  56  P.  561;  Brown  v.  S., 
40  Fla.  459,  25  So.  63;  Yates  v.  S., 
43  Ma.  177,  29  So.  965;  S.  v.  York, 
7  Kan.  Ap.  291,  53  P.  838;  Keeler  v. 
S.,  73  Neb.  441,  103  N.  W.  64. 

Perpetual  exemption — by  statute 
is  Impossible;  for  what  one  legisla- 
ture does  another  may  undo.  Bragg 
V.  P.,  78  111.  328;  CoUey  v.  S.,  167 
Ala.  109,  52  So.  832;  S.  v.  Petit,  119 
La.  1013,  44  So.  848. 

57.  2  Hawk.  P.  C,  c.  43,  §  26; 
Green  v.  S.,  59  Md.  123,  43  Am.  R. 
542;  Davis  v.  P.,  19  111.  74;  Muloahy 
V.  Reg.  Law  Rep.  3  H.  L.  306.  See 
Thomas  v.  S.,  27  Ga.  287;  Cabaniss 
V.  S.,  8  Ga.  Ap.  829,  68  S.  E.  849; 
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3.  Officers — exempt  from  jury  duty  may  serve  if  they 
please;  a  party  cannot  complain.^*    So, — 

4.  Court  excusing — ^A  defendant  is  entitled  to-  impartial 
jurors,  not  to  any  particular  ones  of  many  summoned.^®  It 
is  necessary  and  practised  for  the  court,  when  it  deems 
proper,  to  excuse  a  juror  before  the  commencement  of  the 
trial ;  ^°  then,  should  it  err  thei:ein,  it  is  the  better  opinion 
that  the  error  cannot  be  taken  advantage  of  by  the  party, 
unless  perhaps  in  a  clear  case  of  abuse.*^ 

§  927.  Sixteenthly.  The  Jury  de  Medietate  Linguae 
when  the  Defendant  is  a  Foreigner: — 

The  English  Statute— of  28  Edw.  3,  c.  13,  §  2,  prevailed 
in  England  when  our  country  was  settled.  By  it,  "in  all 
manner  of  inquests  and  proofs"  among  aliens  and  denizens, 
"although  the  king  be  party,  the  one  half  of  the  inquest  or 
proof  shall  be  denizens,  and  the  other  half  of  aliens. ' '  And 
there  was  a  provision  for  the  case  of  too  few  aliens.®^ 


Keeler  v.  73,  Neb.  441,  103  N.  W. 
64;  Brown  v.  S.,  40  Fla.  459,  25  So. 
63;  S.  V.  Lewis,  31  Wast.  75,  71 
P.  778.  Contra,  Burroughs  v.  S., 
33  Ga.  403;  Williams  v.  S.,  37  Miss. 
407. 

58.  S.  V.  Qulmby,  51  Me.  395;  S. 
V.  Cosgrove,  16  R.  I.  411,  16  A.  900; 
Owens,  V.  S.,  25  Tex.  Ap.  552,  8  S. 
W.  658;  S.  V.  Parbes,  111  La.  473,  35 
So.  710;  S.  V.  Barker,  68  N.  J.  L. 
19,  52  A.  284  (officer  of  National 
Guard) . 

59.  S.  V.  Lewis,  41  La.  Ann.  590, 
6  So.  536;  S.  v.  Cady,  80  Me.  413, 
14  A.  940;  Holt  v.  S.,  9  Tex.  Ap.  571. 

60.  C.  V.  Hayden,  4  Gray,  18; 
Stewart  v.  S.,  1  Ohio  St.  66;  Ster- 
ling V.  S.,  15  Tex.  Ap.  249;  S.  v. 
Craton,  6  Ire.  164;  S.  v.  Ingraham, 
Cheves,  78;  Montague  v.  C,  10 
Grat.  767;  S.  v.  Marshall  8  Ala.  302; 
P.  V.  Carrier,  46  Mich.  442,  9  N.  W. 
487;  Patterson  v.  S.,  19  Vroom, 
381;  Riley  v.  S.,  88  Ala.  188,  7  So. 


104;  Hawes  v.  S.,  88  Ala.  37,  7  So. 
302;  Parsons  v.  S.,  22  Ala.  50.  But 
see  Hill  v.  S.,  10  Tex.  Ap.  618. 

61.  Dodge  V.  P.,  4  Neb.  220; 
King  V.  S.,  1  Mo.  717;  Isaac  v.  S., 
2  Head,  458;  P.  v.  Lee,  17  Cal.  76; 
S.  V.  Whitman,  14  Rich.  113;  ante, 
§  853  (2)  and  note;  S.  v.  Kelly,  1 
Nev.  224;  S.  v.  Ward,  39  Vt.  225; 
S.  v..  Ostrander,  18  Iowa,  435;  P. 
V.  Jackson,  111  N.  Y.  362,  19  N.  E. 
54;  P.  V.  Packenham,  115  N.  Y. 
200,  21  N.  E.  1035;  S.  v.  Shields,  33 
La.  Ann.  1410.  And  see  Hines  v. 
S.,  8  Humph.  597;  Nolen  v.  S.,  2 
Head,  520.  Yet  see  Boles  v.  S.,  13 
Sm..&  M.  398;  Parsons  v.  S.,  22 
Ala.  50. 

62.  For  a  historical  view  of  this 
statute,  see  Forsyth  Hist.  Trial  by 
Jury,  228.  By  8  Hen.  6,  c.  29,  the 
requirement  of  a  freehold  qualifica- 
tion was  declared  inapplicable  to 
these  cases. 
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§  928.  1.  The  Petit  Jury  only,— not  also  the  grand  jury, 
was  within  this  statute.    And — 

2.  Treason.— By  1  &  2  Phil.  &  M.  c.  10,  §  7,  treason  was 
excluded  from  its  operation.®^ 

§  929.  Waiver. — The  alien,  if  he  did  not  take  advantage 
of  this  statute  in  due  time,  waived  it;  "and,"  says  Haw- 
kins, "if  he  have  neglected  to  pray  it  before  the  return  of 
a  common  venire,  he  can  neither  except  to  such  venire, 
nor  pray  a  tales  or  other  process  de  medietate  Unguoe."^* 

§  930.  1.  With  us, — this  part  of  the  English  system 
seems  to  have  been  accepted  in  some  States  as  common  law, 
and  in  some  to  have  been  re-enacted;  "^  but,  in  others,  and 
probably  in  most,  it  has  been  in  one  form  or  atiother  re- 
jected.®^ 

2.  In  Trials  of  Negroes, — attempts  by  the  defendant  to 
have  a  mixed  jury  have  been  unsuccessful.  He  was  "en- 
title," said  Hinton,  J.,  "to  a  trial  by  a  jury  of  his  peers, 
and  not  to  a  trial  by  a  jury  of  any  particular  color  or  com- 
plexion." ^'^  Whence,  and  from  other  of  our  statutory  and 
constitutional  laws,  it  follows  that  there  is  no  right  to  ex- 
elude  from  a  jury  any  one  simply  because  of  his  color.®* 

63.  2  Hawk.  P.  C,  c.  43,  §  36,  v.  Brown,  188  Mo.  451,  87  S.  W.  519. 
37.  See  also,  Hubbard  v.  S.,  43  Ter.  Cr. 

64.  2  Hawk.  P.  C,  c.  43,  §§  40,  564,  67  S.  W.  413.  And  see  tlie 
42.     And   see  Reg.  v.   Giorgetti   4  cases/  cited  in  the  last  note. 

Fost.  &  F.  546;   Reg.  v.  Burke,  11  67.    Lawrence  v.  S.,  81  Va.  484, 

Cox   C.    C.    138;    L«vinger   v.   Reg.  485;   S.  v.  Sloan,  97  N.  C.  499,  2  S. 

Law  Rep.  3  P.  C.  282,  11  Cox  C.  C.  E.   666;    Virginia  v.  Rives,  100  TJ. 

613;  Reg.  v.  Manning,  1  Den.  C.  C.  S.  313.    See  Ex  parte  Virginia,  100 

467,  2  Car.  &  K.  887,  4  Cox  C.  C.  31.  U.  S.  339;  Walters  v.  S.,  174  Ind. 

65.  Respublica  v.  Mesca,  1  Dall.  545,  92  N.  E.  537;   Johnson  v.  S., 
73;   Richards  v.  C,  11  Leigh,  690;  88  Neb.  565,  130  N.  W.  282. 
Brown  v.  C,  11  Leigh,  711;   P.  v.  68.    Virginia    v.    Rives,    Bupra; 
McLean,    2    Johns.    381;    U.    S.    v.  Neal  v.   Delaware,   103  U.   S.  370. 
Carnot,  2  Cranoh  C.  C.  469.  394;  In  re  Wood,  140  XJ.  S.  278,  284, 

66.  S.  V.  Antonio,  4  Hawks,  200;  11  S.  Ct.  738;  C.  v.  Johnson,  78  Ky. 
P.  V.  Chin  Mook  Sow,  51  Cal.  597;  509.  See  Cooper  v.  S.,  64  Md.  40, 
S.  V.  Sloan,  97  N.  C.  499,  2  S.  E.  20  A.  986;  Bush  v.  Kentucky,  107 
666.  Some  prejudice  against  the  TJ.  S.  110.  As  illustrative,  consult 
negro  race  does  not  disqualify.    S.  also  S.  v.  Ah  Chew,  1§  Nev.  50,  40 


726 


New  Criminal  Peocbduee. 


§930 


Am.  R.  488;  P.  v.  Car  Soy,  57  Cal. 
102;  Smith  v.  S.,  4  Okla.  O.  328, 
m  P.  960;  Strauder  v.  W.  Va., 
100  U.  S.  303,  25  L.  Ed.  664;  Gib- 
son V.  Miss.,  162  U.  S.  565,  16  Sup. 
Ct.  904,  40  L.  Ed.  1075;  Carter  v. 
Texas,  177  V.  S.  442,  20  S.  Ct.  786, 
44  L.  Ed.  839;   Rogers  v.  Ala.  192 


U.  S.  226,  24  S.  Ct.  257,  48  L.  Ed. 
417;  Castlebury  v.  S.,  69  Ark.  346, 
63  S.  W.  670,  86  Am.  St.  197; 
Tarran  v.  S.,  43  Fla.  446,  30  So. 
685;  Cooper  v.  S.,  64  Md.  40,  20 
Atl.  986;  Smitli  v.  S.,  44  Tex.  Cr. 
90,  69  S.  W.  151. 


CHAPTER  LXIV. 


IMPANELLING  AND  CHALLENGING  THE  JURORS  AND  PANEL. 

§§         930a.  Introduction. 
931-933.    In  General. 

934.    Challenge  for  Cause. 
935-945.    Peremptory  Challenge. 

§  930  a.  How  Chapter  divided. — ^We  shall  consider  this 
subject,  I.  In  General;  II.  The  Challenge  for  Cause;  III.  The 
Peremptory  Challenge. 

I.    In  General. 

§  931.  1.  Panel — Impanelling. — ^A  panel  of  jurors  is  a 
list  of  them;  therefore  sometimes  the  body  of  jurors  is 
termed  the  panel.  And  in  the  old  practice  "a  jury,"  says 
Coke,  "is  said  to  be  impanelled  when  the  sheriff  hath  en- 
tered their  names  into  the  panel,  or  little  piece  of  parch- 
ment. ' '  ^^  which,  attached  to  the  venire,  he  returns  into  court 
for  the  trial  of  a  cause.'"'  In  most  of  our  States,  the  jury  is 
not  selected  in  the  old  way  by  the  sheriff,  so  there  is  no 
panel  in  this  exact  sense,  but  the  word  denotes  the  list  how- 
ever To.a.de.''^  Also  the  final  list,  embodying  the  names  of 
the  jurors  selected  through  a  course  of  challenging  for  the 
trial  of  a  particular  case,  or  the  array  of  such  jurors,  is 
called  the  panel.'^^ 

69.  Co.  Lit.  158t).  72.    And  see   S.    v.    Shelledy,    8 

70.  Jacob  Law  Diet.  Panel.  By  Iowa,  477;  S.  v.  Howard,  10  Iowa, 
coroner  if  sheriff  is  a  party.  Com.  101;  P.  v.  Rogers,  13  Ahb.  Pr.,  n.  s., 
V.  Pascoe,  39  Pa.  Sup.  Ct.  163.  370;    Horbach  v.   S.,   43   Tex.   242; 

71.  And  see  P.  v.  Coyodo,  40  Kimbrough  v.  S.,  62  Ala.  248;  S.  v. 
Cal.  586;  Jordan  v.  S.,  22  Ga.  545;  Bobbitt,  215  Mo.  10,.  114  S.  W.  511. 
Revel  V.  S.,  26  Ga.  275;  Thomas  v.  Panel  not  quashed  because  sheriff 
S.,  27  Ga.  287;  S.  v.  Klinger,  4'6  expresses  opinion.  S.  v.  Tawney, 
Mo.  224;  Beasley  v.  P.,  89  111.  571,  83  Kan.  603,  112  P.  161;  post,  § 
S75.  960,  note. 
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2.  The  Selecting  and  Bringing  into  Court — of  the  jurors 
is  regulated  by  statutes  which  differ  in  our  States.  A  full 
elucidation  of  what  is  so  varying  would  be  inappropriate 
here,  but  a  reference  to  some  of  the  cases  may  be  helpfulJ* 


73.  Alabama.  Prince  v.  S.,  3 
Stew.  &  P.  253;  S.  v.  Stedman,  7 
Port.  495;  S.  v.  Monk,  3  Ala.  415; 
Parsons  v.  S.,  22  Ala.  50;  Wilson  v. 
S.,  31  Ala.  371;  Brazier  v.  S.,  44 
Ala.  387;  HaU  v.  S.,  51  Ala.  9; 
Drake  v.  S.,  51  Ala.  30;  Fields  v.  S., 
52  Ala.  348;  Sellersi  v.  S.,  52  Ala. 
368;  Floyd  v.  S.,  55  Ala.  61;  Gray 
V.  S.,  55  Ala.  86;  Lee  v.  S.,  55  Ala. 
259;  Ben  v.  S.,  59  Ala.  55;  Rash  v. 
S.,  61  Ala.  89;  Wesley  v.  S.,  61 
Ala.  282;  Kimbrouglh.  v.  S.,  62  Ala. 
248;  Bales  v.  S.,  63  Ala.  30;  Davis 
V.  S.,  68  Ala.  58,  44'  Am.  R.  128; 
Blevinis  v.  S.,  68  Ala.  ^2;  Phillips  v. 
S.,  68  Ala.  469;  Roberts  v.  S.,  68 
Ala.  515;  Sale  v.  S.,  68  Ala.  530; 
Shelton  v.  S.,  73  Ala.  5;  Kenan  v. 
S.,  73  Ala.  15;  Posey  v.  S.,  73  Ala. 
490;  Bland  v.  S.,  75  Ala.  574;  De 
Arman  v.  S.,  77  Ala.  10;  Abernathy 
V.  S.,  78  Ala.  411;  Donnelly  v.  S., 
78  Ala.  453;  Chamhlee  v.  S.,  78 
Ala.  466;  Fariss  v.  S.,  85  Ala.  1, 
4  So.  679;  Clarke  v.  S.,  87  Ala.  71, 

6  So.  368;  Breden  v.  S.,  88  Ala.  20, 

7  So.  258;  Gibson  v.  S.  89  Ala.  121, 
18  Am.  St.  96,  8  So.  98;  Stone  v. 
S.,  137  Ala.  1,  34  So.  629;  Andrews 
V.  S.,  159  Ala.  14,  48  So.  858; 
Griffin  v.  S.,  165  Ala.  29,  50  So.  962. 

Arizona.  Tlbillos  v.  Ter.,  9  Ariz. 
171,  80  P.  363. 

Arkansas.  Hurley  v.  S.,  29  Ark. 
17,  22. 

California.  P.  v.  Stuart,  4  Cal. 
218;  P.  V.  Rodriguez,  10  Cal.  50; 
P.  V.  Vance,  21  Cal.  400;  P.  v.  Scog- 
gins,  37  Cai.  676;  P.  v.  Coyodo,,  40 
Cal.   586;    P.   v.   Sandford,   43   Cal. 


29;  P.  V.  Devine,  46  Cal.  45;  P.  v. 
Welch,  49  Cal.  174;  P.  v.  lams,  57 
Cal.  115;  P.  V.  Brady,  72  Cal.  490, 
14  P.  202;  P.  V.  Vincent,  95  Cal. 
425,  30  P.  581;  P.  v.  Durrant,  116 
Cal.  179,  48  P.  75;  P.  v.  Rodley,  131 
Cal.  240,  63  P.  351;  P.  v.  Sowell, 
145  Cal.  292,  78  P.  717.  The  fact 
that  an  officer  who  summons  the 
jury  was  a  witness,  P.  v.  Slater, 
119  Cal.  620,  51  P.  957;  or  that  he 
was  illegally  apolnted,  P.  v. 
Fallows,  122  Cal.  233,  54  P.  830  is 
not  grounds  of  challenge. 

Colorado.  Stratton  v.  P.,  5  Colo. 
276;  Walt  v.  P.,  46  Colo.  136,  104 
P.  89.  Coroner  must  act  if  sheriff 
is  prejudiced.  Ditch  v.  P.,  19  Colo. 
Ap.  433,  75  P.  1083. 

Connecticut.  S.  v.  Allen,  47 
Conn.  121;  S.  v.  Bradley,  48  Conn. 
535;  McGann  v.  Hamilton,  58  Conn. 
69. 

Delaware.  Sigerella  v.  S.  (Del. 
1910),  74  Atl.  1081. 

Florida.  Gibson  v.  S.,  16  Fla. 
291;  Green  v.  S.,  17  Fla.  669;  Wil- 
lingham  v.  S.,  21  Fla.  761;  Collins 
V.  S.,  31  Fla.  574,  12  So.  906;  Col- 
son  V.  S.,  51  Fla.  19,  40  So.  183; 
Kinchien  50  Fla.  102,  39  So.  467 
(construing  statute). 

Georgia.  Judge  v.  S.,  8  Ga.  173; 
Conner  v.  S.,  25  Ga.  515,  71  Am. 
D.  184;  Revel  v.  S.,  26  Ga.  275; 
Thomas  v.  S.,  27  Ga.  287;  Cobb  v. 
S.  27  Ga.  648;  Phillips  v.  S.,  29 
Ga.  105;  Lingo  v.  S.,  29  Ga.  470: 
Westmoreland  v.  S.,  45  Ga.  225; 
aifton  V.  S.,  53  Ga.  241;  Brinkley 
V.  S.,  54  Ga.  371;   Moses  v.  S.,  60 
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§  931  a.    1.    Furnishing  Prisoner  with  Panel. — Statutes 
not  quite  uniform,  in  a  part  of  our  States,  entitle  one  in- 


Ga.  138;  MikeU  v.  S.,  62  Ga.  36»- 
Daniel  v.  Frost,  62  Ga.  697; 
Cochran  v.  S.,  62  Ga.  731;  Cox  v. 
S.,  64  Ga.  374,  37  Am.  R.  76;  Strip- 
ling V.  S.,  77  Ga.  108,  3  S.  B.  277. 
Nonresidence  of  jury  commis- 
sioner. Channell  v.  S.,  109  Ga. 
150,  34  S.  E.  353;  defacto  commis- 
sioner. Wright  V.  S.,  124  Ga.  84, 
52   S.  E.   146. 

Idaho.    P.  V.  Dunn,  1  Idaho,  75. 

Illinois.  Mapes  v.  P.,  69  111.  523; 
Fanning  v.  P.,  10  Bradw.  70. 

Indiana.  Fuller  v.  S.,  1  Blackf. 
63;  Jones  v.  S.,  3  Blackf.  37;  S.  v. 
Bodly,  7  Blackf..  355;  Wilson  v.  S., 
42  Ind.  224;  Telford  v.  Wilson,  71 
Ind.  555;  Hess  v.  S.,  73  Ind.  537; 
Doolittle  V.  S.,  93  Ind.  272;  Heyl  v. 
S.,  109  Ind.  589,  10  N.  B.  916; 
Keyes  v.  S.,  122  Ind.  527,  23  N.  B. 
1097.  Jury  commissioner  defacto. 
S.  V.  Sutherlin,  165  Ind.  339,  75  N. 

B.  642. 

Iowa.  Suttle  v.  Batie,  1  Iowa, 
141;  Claussen  v.  La  Franz,  1  Iowa, 
226;  S.  V.  GiUick,  7  Iowa,  287;  S. 
V.  Green,  20  Iowa,  424;  S.  v. 
Hardin,  46  Iowa,  623,  26  Am.  R. 
174;  S.  V.  Miller,  53  Iowa,  84,  4 
N.  W.  839. 

Kansas.  S.  v.'  Bohan,  19  Kan. 
28;  Trembly  v.  S.,  20  Kan.  116;  S. 
V.  Jenkins,  32  Kan.  477,  4  P.  809; 
S.  V.  Skinner,  34  Kan.  256,  8  P. 
420. 

Kentucky.  Vicaro  v.  C,  5  Dana, 
504;   Buford  v.  C,  14  B.  Monr.  24; 

C.  V.  Johnson,  78  Ky.  509;  White 
V.  Com.,  27  Ky.  L.  R.  561,  85  S.  W. 
753. 

Louisiana.  S.  v.  Bunger,  14  La. 
Ann.    461;    S.   v.    Bennett,    14   La. 


Ann.  651;  S.  v.  Ferray,  22  La.  Ann. 
423;  S.  V.  Atkinson,  29  La.  Ann. 
543;  S.  V.  McCoy,  29  La.  Ann.  593; 
S.  V.  Newhouse,  29  La.  Ann.  824; 
S.  V.  Williams,  30  La'.  Ann.  1028; 
S.  V.  Revells,  31  La.  Ann.  387;  S. 
V.  Vance,  31  La.  Ann.  398;  S.  v. 
Smith,  31  La.  Ann.  406;  S.  v.  Miles, 
31  La.  Ann.  825;  S.  v.  Foster,  32 
La.  Ann.  34;  S.  v.  Arata,  32  La. 
Ann.  193;  S.  v.  Breaux,  32  La.  Ann. 
222;  S.  V.  Henderson,  32  La.  Ann. 
779;  S.  V.  Red,  32  La.  Ann.  819;  S. 
V.  Thompson,  32  La.  Ann.  879;  S.  v. 
Kane,  32  La.  Ann.  999;  S.  v.  Beas- 
ley,  32  La.  Ann.  1162;  S.  v.  Des- 
mouchet,  32  La.  Ann.  1241;  S.  v. 
Dozier,  33  La.  Ann.  1362;  S.  v. 
Wells,  33  La.  Ann.  1407;  S.  v. 
Smith,  33  La.  Ann.  1414;  S.  v. 
Alphonse,  34  La.  Ann.  9;  S.  v. 
Stewart,  34  La.  Ann,  1037;  S.  v. 
West,  35  La.  Ann.  28;  S.  v.  Revells,. 
35  La.  Ann.  302;  S.  v.  Conway,  35 
La.  Ann.  350;  S.  v^  Mangrum,  35 
La.  Ann.  619;  S.  v.  Ford,  37  La. 
Ann.  443;  S.  v.  Creech,  38  La.  Ann. 
480;  S.  V.  Price,  41  La.  Ann.  594; 
6  So.  470;  S.  v.  Chambers,  45  La. 
Ann.  36,  11  So.  944.  See,  S.  v.  Win- 
ters, 109  La.  3,  33  So.  47;  S.  v. 
Voorhies,  115  La.  200,  38  So.  964; 
as  to  publishing  jury  lists.  S.  v. 
Thibodeaux,  49  La.  Ann.  15,  21  So. 
127.  Jury  commissioner  cannot  hold 
another  office.  S.  v.  Scott,  110  La. 
369,  34  So.  479.  As  to  oath  of  com- 
missioner, S.  V.  Stewart,  117  La. 
476,  41  So.  798. 

Maine.     S.  v.  Neagle,  65  Me.  468. 

Maryland.     Burk  v.  S.,  2  Har.  & 
J.  426;   S.  V.  Glascow,  59  Md.  209; 
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S.   V.   McNay,   100   Md.   622,   60   A. 
273. 

Massachusetts.  C.  v.  Knapp,  10 
Pick.  477,  20  Am.  D.  534;  C.  v. 
Bacon,  135  Maes.  521. 

Michigan.  P.  v.  Williams,  24 
Mioli.  156;  Thomas  v.  P.,  39  Mich. 
309;  P.  V.  Hall,  48  Mich.  482,  42 
Am.  R.  477,  12  N.  W.  665;  P.  v. 
Craig,  48  Mich.  502,  12  N.  W.  675; 
-Hamper's  Appeal,  51  Mich.  71,  16 
N.  W.  236;  P.  v.  CofCman,  59  Mich. 
1,  26  N.  W.  207;  P.  v.  Felker,  61 
Mich.  114,  28  N.  W.  83;  P.  v.  Reilly, 
53  Mich.  260,  18  N.  W.  849. 

Minnesota.  S.  v.  Nerbovig,  33 
Minn.  480,  24  N.  W.  321;  S.  v. 
Kemp,  34  Minn.  61,  24  N.  W.  349; 
S.  V.  Schumm,  47  Minn.  373,  50  N. 
"W.  362. 

Mississippi.  Shaffer  v.  S.,  1  How. 
Miss.  238;  Woodsides  v.  S.,  2  How. 
Miss.  655;  Thomas  v.  S.,  5  How. 
Miss.  20;  Kelly  v.  S.,  3  Sm.  &  M. 
■518;  Boles  v.  S.,  24  Miss.  445;  Sum- 
rail  V.  S.,  29  Miss.  202;  Durrah  v. 
S.,  44  Miss.  789;  Logan  v.  S.,  53 
Miss.  431;  Thompson  v.  S.,  58  Missi. 
'62;  Barnes  v.  S.,  60  Miss.  355;  Burt 
V.  S.,  86  Miss.  280,  38  So.  233. 

Missouri.  Samuels  v.  S.,  3  Mo. 
68;  S.  V.  Buckner,  25  Mo.  167;  S. 
V.  Klinger,  46  Mo.  224;  S.  v.  Mc- 
Carron,  51  Mo.  27;  S.  v.  Pitts,  58 
Mo.  556;  S.  v.  Breen,  59  Mo.  413; 
S.  V.  Jones,  61  Mo.  232;  S.  v. 
Waters,  62  Mo.  196;  S.  v.  Degonia, 
■69  Mo.  485;  S.  v.  Robertson,  71  Mo. 
446;  S.  V.  Collins,  86  Mo.  245;  S. 
V.  Matthews,  88  Mo.  121;  S.  v.  Rose, 
92  Mo.  201,  4  S.  W.  732;  S.  v.  Jen- 
nings, 98  Mo.  493,  11  S.  W.  980; 
S.  V.  Faulkner,  175  Mo.  546,  75  S. 
W.  116.  A  statute  permitting  a 
special   jury   is    constitutional.      S. 


V.  Lehman,  182  Mo.  424,  66  L.  R.  A. 
490,  103  Am.  St.  670,  81  S.  W.  1118. 

Nebrasi<a.  Dodge  v.  P.,  4  Neb. 
220;  Smith  v.  S.,  4  Neb.  277; 
Clough  V.  S.,  7  Neb.  320;  North- 
eastern Neb.  Rid.  v.  Frazier,  25 
Neb.  42,  40  N.  W.  604;  S.  v.  Renean, 
75  Neb.  1,  106  N.  W.  451. 

Nevada.  S.  v.  Roderigas,  7  Nev. 
328;  S.  V.  Rlgg,  10  Nev.  284. 

New  Jersey.  Gardner  v.  S.,  26 
Vroom,  17. 

New  Yorl<.  P.  v.  General  Ses- 
sions, 20  Jolhns.  310;  P.  v.  Ver- 
milyea  7  Cow.  369;  P.  v.  Ransom, 
7  Wend.  417;  Powell  v.  P.,  5  Hun, 
169;  Ferris  v.  P.,  35  N.  Y.  125; 
Carpenter  v.  P.,  64  N.  Y.  483;  P. 
V.  Rogers,  13  Abb.  Pr.,  n.  s.,  370; 
Colt  V.  P.,  1  Par.  Cr.  611;  P.  v. 
Fuller,  2  Par.  Cr.  16;  P.  v.  Thur- 
ston, 2  Par.  Cr.  49;  P.  v.  Cummings, 
3  Par.  CI.  343.  Industrial  &  Gen- 
eral Trust  V.  Tod,  104  Ap.  Dlv.  517, 
93  N.  Y.  S.  725.  As  to  jury  com- 
missioner in  New  York.  In  re 
Brenner,  170  N.  Y.  185,  63  N.  E. 
133;  affirming  67  A.  D.  375,  73  N. 
Y.  S.  689,  67  A.  D.  368,  73  N.  Y.  S. 
741;  In  re  Melody,  170  N.  Y.  185, 
63  N.  E.  133;  In  re  Allison  172  N. 
Y.  421,  65  N.  E.  263,  reversing  72 
A.  D.  629,  76  N.Y.  S.  1008. 

North  Carolina.  S.  v.  Lamon,  3 
Hawks,  175;  S.  v.  Benton,  2  Dev.  & 
Bat.  196;  S.  v.  Shaw,  3  Ire.  532;  S. 
V.  Nash,  8  Ire.  35;  S.  v.  Simmons, 
6  Jones,  N.  C.  309;  S.  v.  McCurry. 
63  N.  C.  33;  S.  v.  Douglass,  63  N. 
C.  500;  S.  V.  Cooper,  83  N.  C.  671; 
S.  V.  Whitson,  111  N.  C.  695,  16  S. 
E.  332. 

Ohio.  Forsythe  v.  S.,  6  Ohio,  19; 
Sutton  v.  S.,  9  Ohio,  133;  Reed  v. 
S.,  15  Ohio,  217;  Whitehead  v.  S., 
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before  the  trial,  with,  a  list  of  the  jurors  from  whom  the 


10  Ohio  St.  449;  Hulse  v.  S.,  35 
Ohio  St.  421;  MoHugh  v.  S.,  38 
•Ohio  St.  153;  Bach  v.  S.,  38  Ohio 
St.  664;  McHugh  v.  S.,  42  Ohio 
St.  154. 

Oregon.  S.  v.  Brown,  7  Ore.  186; 
S.  V.  Dale,  8  Ore.  229. 

Pennsylvania.  White  v.  C,  6 
Binn.  179,  6  Am.  D.  443;  C.  v. 
Smith,  2  S.  &  R.  300;  C.  v.  Lippard, 
6  S.  &  R.  395;  Dyott  v.  C,  5 
Whart.  67;  C.  v.  Green,  1  Ashm. 
289;  C.  V.  Spring,  1  Am.  Law  Reg. 
-424;  Clark  v.  C,  29  Pa.  129;  Foust 
V.  C,  33  Pa.  338;  Quigley  v.  C,  84 
Pa.  18;  Curley  v.  C,  84  Pa.  151; 
Williams  v.  C,  91  Pa.  493;  Donald- 
-son  V.  C,  95  Pa.  21;  Showers  v. 
C.  120  Pa.  573,  14  A.  401;  Rudy  v. 
C,  128  Pa.  500,  18  A.  344.  De- 
facto  commissioner.  Com.  v.  Clem- 
mer,  190  Pa.  202,  42  A.  675,  43  W. 
Tsr.  C.   539. 

South  Carolina.  S.  v.  Sims,  2 
Bailey,  29;  S.  v.  Crank,  2  Bailey,  66, 
23  Am.  D.  117;  S.  v.  Williams,  2 
Hill,  S.  C.  381;  S.  v.  Boatwright,  10 
Rich.    407;    S.    v.    McQuaige,    5    S. 

C.  429;  S.  V.  McJunkin,  7  S.  C.  21; 
S.  V.  Coleman,  8  S.  C.  237;  S.  v. 
Cardoza,  11  S.  C.  195;  S.  v.  Smalls, 

11  S.  C.  262;  S.  v.  Bryce,  11  S.  C. 
342;  S.  V.  Belcher,  13  S.  C.  459;  S. 
V.  Clyburn,  16  S.  C.  375;  S.  v.  An- 
derson, 26  S.  C.  599,  2  S.  E.  699; 
S.  V.  Briggs,  27  S.  C.  80,  2  S.  E. 
854;  S.  V.  Campbell,  35  S.  C.  28,  14 
S.  E.  292. 

South  Dal<ota.    S.  v.  Hayes,  23  S. 

D.  596,  122  N.  W.  652. 
Tennessee.    S.    v.    Alderson,     10 

Yerg.  523;  GrifCee  v.  S.,  1  Lea,  41; 
Clingen  v.  East  Tenn.,  etc.  Rid.,  2 
X,ea,  726;  Sinnott  v.  S.,  11  Lea,  281; 
Taylor  v.  S.,  11  Lea,  708. 


Texas.  Sayle  v.  S.,  8  Tex.  120: 
S.  V.  Ezell,  41  Tex.  35;  Bowman  v. 
S.,  41  Tex.  417;  Horbach  v.  S.,  43 
Tex.  242;  Mitchell  v.  S.,  43  Tex. 
512;  Williams  v.  S.,  44  Tex.  34; 
Hasselmeyer  v.  S.,  1  Tex.  Ap.  690; 
Shackleford  v.  S.,  2  Tex.  Ap.  385; 
Wilson  V.  S.,  3  Tex.  Ap.  63; 
Swofford  V.  S.,  3  Tex.  Ap.  76;  Tay- 
lor V.  S.,  3  Tex.  Ap.  169;  Garza  v. 
S.,  3  Tex.  Ap.  286;  Welsh  v.  S.,  3 
Tex.  Ap.  413;  Burfey  v.  S.,  3  Tex. 
Ap.  519;  Baker  v.  S.,  3  Tex.  Ap. 
525;  Houillion  v.  S.,  3  Tex.  Ap. 
537;  Harrison  v.  S.,  3  Tex.  Ap.  558; 
Jones  V.  S.,  3  Tex.  Ap.  575;  Bowen 
V.  S.,  3  tex.  Ap.  617;  Baker  v.  S.,  4 
Tex.  Ap.  223;  Johnson  v.  S.,  4  Tex. 
Ap.  268;  Grissom  v.  S.,  4  Tex.  Ap. 
374;  Allen  v.  S.,  4  Tex.  Ap.  581; 
Roberts  v.  S.,  5  Tex.  Ap.  141;  Hicks 
V.  S.,  5  Tex.  Ap.  488;  Fields  v.  S., 
5  Tex.  Ap.  616;  Matthews  v.  S.,  6 
Tex.  Ap.  23;  Harris  v.  S.  6  Tex. 
Ap.  97;  Gardenshire  v.  S.,  6  Tex.  Ap. 
147;  Coker  v.  S.,  7  Tex.  Ap.  83; 
Oastanedo  v.  S.,  7  Tex.  Ap.  582; 
Woodard  v.  S.,  9  Tex.  Ap.  412; 
Davis  V.  S.,  9  Tex.  Ap.  634; 
O'Bryan  v.  S.,  12  Tex.  Ap.  118; 
Charles  v.  S.,  13  Tex.  Ap.  658;  Mc- 
Mahon  v.  S.,  17  Tex.  Ap.  321; 
Weaver  v.  S.,  19  Tex.  Ap.  547,  53 
Am.  R.  389;  Thompson  v.  S.  19 
Tex.  Ap.  593;  Habel  v.  S.,  28  Tex. 
Ap.  588,  13  S.  W.  1001;  Weathersby 
V.  S.,  29  Tex.  Ap.  278,  15  S.  W. 
823;  Suit  v.  S.,  30  Tex.  Ap.  319,  17 
S.  W.  458;  McKnight  v.  S.  (Tex.  Ct. 
Ap.  1910),  124  S.  W.  423. 

Utah.  Anderson  v.  Wasatch,  etc. 
Rid.,  2  Utah,  518. 

Virginia.  Gibson  v.  C,  2  Va.  Cas. 
Ill;  Stockley  v.  C,  10  Leigh,  678; 
Perry  v.  C,  3  Grat.  632;  Wormeley 
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twelve  are  to  be  selected.    It  enables  Mm  to  prepare  Ms 
challenges. ''*    But — 


V.  C,  10  Grat.  658;  Lawrence  v. 
C,  30  Grat.  845;  Poindexter  v.  C, 
33  Grat.  766;  Hall  v.  C,  80  Va.  555; 
Richards  v.  C,  81  Va.  110;  Honesty 
V.  C,  81  Va.  283;  Lawrence  v.  C, 
81  Va.  484. 

Wisconsin.  Perry  v.  S.,  9  Wis. 
19. 

United  States.  U.  S.  v.  Fries,  3 
Ball.  515;  U.  S.  v.  Shacklelord,  18 
How.  U.  S.  588;  Lovejoy  v.  U.  S , 
128  U.  S.  171,  9  S.  Ct.  57;  U.  S.  v. 
Douglass,  2  Blatch.  207;  V.  S.  v. 
Reed,  2  Blatch.  435;  V.  S.  v.  Devlin, 
6  Blatch.  71;  V.  S.  v.  Tallman,  10 
Blatch.  21;  U.  S.  v.  Loughery,  13 
Blatch.  267;  V.  S.  v.  Byrne,  19 
Blatch.  259;  V.  S.  v.  Wilson,  Bald. 
78;  IT.  S.  V.  Dow,  Taney,  34;  U.  S. 
V.  Bowen,  3  Mac.  Ar.  64;  U.  S.  v. 
Benson,  12  Saw.  477,  31  Fed.  Rep. 
896;  TJ.  S.  v.  Daubner,  17  Fed.  Rep. 
793. 

England.  Some  cases  on  the 
English  practice,  which  may  be 
helpful  in  understanding  our  own, 
are  O'Connell  v.  Reg.,  11  CI.  &  F. 
155;  Stapleton's  Case,  T.  Raym. 
367;  Reg.  v.  Banks,  6  Mod.  246; 
Rex  V.  Duncomb,  12  Mod.  224;  Far- 
ington's  Case,  T.  Jones,  222;  Rex 
V.  Burridge,  8  Mod.  245,  248;  Rex 
V.  Stone,  6  T.  R.  527,  531;  Rex  v. 
Edmonds,  4  B.  &  Aid.  471;  Rex  v. 
Dolby,  2  B.  &  C.  104,  3  D.  &  R.  311; 
Rex  V.  Tremearne,  5  B.  &  C.  254; 
s.  c,  nom.  Rex  v.  Tremaine,  7  D. 
&  R.  684;  Reg.  v.  Hughes,  1  Car. 
&  K.  235;  Rex  v.  Hill,  1  Car.  &  P. 
667;  Reg.  v.  Frost,  9  Car.  &  P.  129, 
136;  Rex  v.  Dolby,  1  Car.  &  K.  238; 
Reg.  V.  Cropper,  2  Moody,  18; 
O'Neill  V.  Reg.,  6  Cox  C.  C.  495; 
Reg.  V.  Bolam,  2  Moody  &  R.  192. 


74.  Anonymous,  1  Mod.  15;  Rex 
V.  Gordon,  2  Doug.  591;  Rex  v.  Col- 
lins, 5  Car.  &  P.  305;  Reg.  v. 
Mitchel,  3  Cox  C.  C.  1;  Reg.  v. 
Dowling,  3  Cox  C.  C.  509;  S.  v. 
Buckner,  25  Mo.  167;  Edwards  v. 
S.,  53  Ga.  428;  Eberhart  v.  S.,  47 
Ga.  598;  Cobb  v.  S.,  45  Ga.  11;  Hall 
V.  S.,  51  Ala.  9;  Parsons  v.  S.,  22 
Ala.  50;  Ratteree  v.  S.,  53  Ga.  670; 
S.  V.  Ward,  14  La.  Ann.  673;  Bugg 
V.  S.,  47  Ala.  50;  Robertson  v.  S., 
43  Ala.  325;  Aaron  v.  S.,  39  Ala. 
75;  Woodsides  v.  S.,  2  How.  Miss. 
655;  Friar  v.  S.,  3  How.  Miss.  422; 
Chaney  v.  S.,  31  Ala.  342;  Aikin 
V.  S.,  35  Ala.  399;  S.  v.  Fisher,  2 
Nott  &  McC.  261,  264;  Brotherton 
V.  S.,  30  Tex.  Ap.  369,  17  S.  W.  932; 
Sterling  v.  S.,  15  Tex.  Ap.  249; 
Clark  V.  S.,  8  Tex.  Ap.  350;  S.  v. 
Ford,  37  La.  Ann.  443;  S.  v.  Stew- 
art, 34  La.  An.  1037;  S.  v.  Kane, 
32  La.  Ann.  999;  Kenan  v.  S.,  73 
Ala.  15;  Bales  v.  S.,  63  Ala.  30;  S. 
V.  Chambers,  45  La.  Ann.  36,  11  So. 
944;  Linnehan  v.  S.,  115  Ala.  471, 
22  So.  662;  Heller  v.  P.,  2  Colo.  Ap. 
459,  31  P.  773;  Collins  v.  S.,  31  Fla. 
574,  12  So.  906;  S.  v.  Underwood, 
49  La.  Ann.  1599,  22  So.  831;  S.  v. 
May,  142  Mo.  135,  43  S.  W.  637; 
S.  V.  Bobbitt,  215  Mo.  10,  114  S.  W. 
511;  Smith  v.  S.  (Tex.  Cr.  Ap.  1903), 
75  S.  W.  298.  The  federal  statute  re- 
quiring the  service  of  a  list  of  ju- 
rors upon  the  accused  is  mandatory. 
Logan  V.  U.  S.,  144  U.  S.  263,  12  S. 
Ct.  617,  36  L.  Ed.  4'29,  but  its  opera- 
tion is  limited  to  capital  cases.  U. 
S.  V.  Williams,  28  Fed.  Cas.  No. 
16709,  1  Cranch  C.  C.  178.  U.  S.  v. 
Butler,  25  Fed.  Cas.  No.  14700,  1 
Hughes  457;  tJ.  S.  v.  Williams,  28 


^932 


Impanelling  and  Challenging. 


733 


2.  He  may  waive — this  right;  ^^  as,  by  not  demanding 
the  list,  or  not  objecting  in  due  time  to  an  informality  in, 
it/6    So,— 

§  932.  1.  Jury  or  Juror. — One  may  waive  objections  to 
the  collected  jury,  or  to  a  juror,  and  so  be  validly  tried  by 
an  imperfect  panel  put  upon  him.'^'^    Thus, — 

2.  Known. — If  while  it  is  being  made  up  and  sworn  for 
his  trial,  he  is  aware  of  a  cause  for  challenge  and  does  not 
make  it,  he  is  too  late  afterward.''*    Yet — 

3.  Unknown. — If  the  defect  is  unknown,  he  will  in  some 
circumstances,  not  in  all,  be  permitted  to  make  the  objection 
later.  This  depends  on  the  time  and  manner  of  bringing 
it  forward,  the  nature  of  it,  his  prior  diligence,  the  juris- 
prudence of  the  particular  State,  and  the  views  of  the  in- 


Fed.  Cas.  No.  16709,  1  Cranch  C.  C. 
178.  By  U.  S.  R.  S.  §  1033,  a  list 
•of  witnesses  must  be  served  on  ac- 
cused two  days  before  trial. 
Thiede  v.  Utah,  159  U.  S.  510,  16 
•S.  Ct.  62,  40  L.  Ed.  237,  but  this 
•statute  refers  only  to  capital  cases. 

75.  S.  V.  Waters,  62  Mo.  196; 
Jordan  v.  S.,  22  Ga.  545;  Pressley 
V.  19  Ga.  192;  S..  v.  McLain,  159 
Mo.  340,  60  S.  W.  736;  S.  v.  Col- 
•clough,   31   S.   C.   156,   9   S.  E.   736. 

76.  Bill  V.  S.,  29  Ala.  34;  S.  v. 
Waters,  1  Mo.  Ap.  7;  S.  v.  Jack- 
son, 12  La.  Ann.  679;  Bell  v.  S.,  59 
Ala.  55;  Houillion  v.  S.,  3  Tex  Ap. 
537.  And  see  Colt  v.  P.,  1  Par.  Cr. 
■611;  Grant  v.  S.,  3  Tex.  Ap.  1. 

77.  Milledgeville  Manuf  Co.  v. 
^theridge,  63  Ga.  568;  Gillooley  v. 
"S.,  58  Ind.  182;  Carr  v.  S.,  76  Ga. 
592;  Pierson  v.  P.,  79  N.  Y.  424,  35 
Am.  R.  524;  S.  v.  Rhodes,  1  Houst. 
•Crim.  476;  Ryan  v.  S.,  30  Ohio  Cir. 
"Ct.  R.  306. 

78.  P.  V.  Stoneoifer,  6  Cal.  405; 
Tan  Blaricum  v.  P.,  16  111.  364,  63 
J^m.  D.  316;  S.  v.  Hascall,  6  N.  H. 


352;  Booby  v.  S.,  4  Yerg.  Ill;  C.  v. 
Norfolk,  5  Mass.  435;  Lisle  v.  S.,  6 
Mo.  426;  S.  v.  Ward,  2  Hawks,  443; 
Rice  V.  S.,  16  Ind.  298;  Givens  v. 
S.,  6  Tex.  343;  Hallock  v.  Franklin, 
2  Met.  558;  Wickersham  v.  P.,  1 
Scam.  128;  Keener  v.  S.,  18  Ga.  194, 
63  Am.  D.  269 ;  Sellers  v.  S.,  52  Ala. 
368;  S.  V.  Howard,  10  Iowa,  101; 
S.  V.  Klinger,  46  Mo.  224;  S.  v. 
Jones,  61  Mo.  232;  S.  v.  Rigg,  10 
Nev.  284;  S.  v.  Simmons,  6  Jones, 
N.  C.  309;  P.  V.  Scott,  56  Mich. 
154,  22  N.  W.  274;  S.  v.  Wilson, 
230  Mo.  647,  132  S.  W.  238;  Beatty 
V.  S.,  5  Okla.  Cr.  Ap.  105,  113  P. 
237;  Queenan  v.  Ter.,  11  Okla.  261, 
71  P.  218,  61  L.  R.  A.  324;  affirmed 
190  U.  S.  548  23  S.  Ct.  762,  47  L. 
Ed.  1175;  McNish  v.  S.,  47  Fla.  69, 
36  So.  176;  Lindsey  v.  S.,  Ill  Ga. 
833;  36  S.  E.  62;  Jordan  v.  S.,  119 
Ga.  443,  46  S.  E.  679;  S.  v.  Burke, 
107  Iowa  659,  78  N.  W.  677;  S.  v. 
Carpenter,  124  Iowa  5,  98  N.  W. 
775;  S.  V.  Whitesides,  49  La.  Ann. 
352,  21  So.  540;  Young  v.  S.,  90  Md. 
579,  45  A.  531. 
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dividual  judge,''® — something  more  definite  as  to  which  will 
appear  in  the  next  chapter. 

§  932  a.  1.  Challenge, — ^while  the  trial  panel  is  being^ 
made  up,  is  the  regular  way  objecting  to  a  juror  or  the  col- 
lective body.^"     It  should  be  done  before  the  jurors  are 


sworn 


81 


2.  Array — Polls. — A  challenge,  we  have  seen,*^  is  either 
to  the  array  or  to  the  polls.  The  former  is  where  the  entire 
panel  is  objected  to;  ®*  the  latter,  where  a  single  juror. 


79.  C.  V.  Wade,  17  Pick,  395; 
Ogle  V.  S.,  33  Miss.  383;  Stoner  v. 
S.,  4  Mo.  368;  S.  v.  Underwood,  6 
Ire.  96;  S.  v.  Duncan,  6  Ire.  98;  C. 
V.  Flanagan,  7  Watts  &  S.  415;  S. 
V.  Hopkins,  1  Bay,  372;  Rex  v. 
Hunt,  4  B.  &  Aid.  430;  S.  v.  Bunger, 
14  La.  Ann.  461;  Cody  v.  S.,  3 
How.  Miss.  27;  Thompson  v.  C,  8 
Grat.  637;  Ward  v.  S.,  1  Humph. 
253;  S.  V.  Morea,  2  Ala.  275;  Rip- 
ley V.  Coolidge,  Minor,  11;  S.  v. 
Burnside,  37  Mo.  343;  Smith  v.  S., 
55  Ala.  1.  By  accepting  a  jury, 
the  defendant  waives  all  right  of 
objection  to  the  jurors  for  bias  or 
prejudice,  but  not  for  disqualfiica- 
tion  to  act  as  jurors,  unless  he 
knew  of  such  disqualification  at  the 
time.  S.  V.  Groome,  10  Iowa,  308. 
One  charged  with  capital  offense 
should  have  fullest  opportunity  to 
examine  jurors.  Wilson  v.  S.,  87 
Neb.  638,  128  N.  W.  38. 

80.  Ante,  §§  875-881;  Huling  v. 
S.,  17  Ohio  St.  583;  Rex  v.  Ed- 
monds, 4  B.  &  Aid.  471;  Hassel- 
meyer  v.  S.,  1  Tex.  A.  690;  S.  v. 
Smith,  20  Minn.  376;  S.  v.  Brown, 
3  Strob.  508;  C.  v.  Jones,  1  Leigh, 
598;  Givens  v.  S.,  6  Tex.  343;  S.  v. 
Fisher,  2  Nott  &  McC.  261;  S.  v. 
Thomas,  19  Minn.  484;  TJ.  S.  v. 
Baker,  3  Ben.  68;    P.  v.  Moice,  15 


Cal.  329;  P.  v.  Arnold,  15  Cal.  476; 
S.  V.  Howard,  10  Iowa,  101;  P.  v. 
Sandford,  43  Cal.  29. 

81.  Post,  §§  945,  946;  Wyatt  v. 
Noble,  8  Blackf.  507;  Glover  v. 
Woolsey,  Dudley,  Ga.  85;  C.  v. 
Jones,  1  Leigh,  598;  S.  v.  Patrick, 
3  Jones,  N.  C.  443;  U.  S.  v.  Morris, 
1  Curt.  C.  C.  23;  McFadden  v.  C,  23 
Fa.  12,  62  Am.  D.  308 ;  Santry  v.  S., 
67  Wis.  65;  Paterson  v.  S.,  19- 
Vroom,  381;  S.  v.  Durr,  39  La.  Ann.- 
751,  2  So.  546;  Ellis  v.  S.,  25  Ma. 
702,  6  So.  768;  Drake  v.  S.,  5  Tex. 
Ap.  649;  P.  V.  Carpenter,  36  Hun, 
315.  See  P.  v.  Bemmerly,  87  Cal. 
117,  25  P.  266;  P.  v.  Thayer,  115. 
N.  Y.  S.  855;  S.  v.  Banner,  149  N. 
C.  519,  63  S.  B.  84;  Dunn  v.  S.,  143 
Ala.  67,  39  So.  147;  P.  v.  Oliveria,. 
127  Cal.  376,  59  P.  772;  Ickes  v.  S., 
16  Ohio  Cir.  Ct.  31,  8  O.  C.  D.  442; 
Schwantes  v.  S.,  127  Wis.  160,  106- 
N.  W.  237;  Coil  v.  S.,  62  Neb.  15, 
86  N.  W.  925;  Garcia  v.  S.  (Tex. 
1901),  63  S.  W.  6091. 

82.  Ante,  §§  876   (3),  880. 

83.  Woodsides  v.  S.,  2  How. 
Miss.  655;  Fields  v.  S.,  52  Ala.  348; 
Thomas  v.  S.,  27  Ga.  287;  P.  v.  Mc- 
Kay, 18  Johns.  212;  S.  v.  Douglass. 
63  N.  C.  500;  Forsythe  v.  S.,  6  Ohio,. 
19;  P.  V.  Welch,  49  Cal.  174;  P. 
V.  Coydo,  40  Cal.  586;   O'Byme  v. 
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§  933.  1.  By  whom. — It  is  in  general  the  right  equally 
of  the  State  and  the  prisoner.  Ordinarily  in  practice  it 
is  interposed  only  by  the  party  whose  cause  the  sustaining 
of  the  objection  may  benefit.** 

2.  The  Challenge  to  the  Favor — was  explained  in  the 
last  chapter.®^ 

II.    The  Challenge  for  Cause. 

§934.  1.  How  Cause  shown — Array. — ^A  challenge  to 
the  array  pertains  to  the  varying  practice  of  the  State  in 
bringing  in  the  larger  panel;  as  to  which,  simply  cases  were 
cited  in  the  last  sub-title.®® 

2.  Polls. — In  the  challenge  to  the  polls,  the  natural  and 
usual  method  of  showing  the  juror's  disqualification  is  by 
requiring  him  to  declare  the  matter,  under  oath,  on  the  voir 
dire.^''    But  a  witness  need  not  ordinarily  state  what  will 


S.,  29  Ga.  36;  Thomas  v.  S.,  5  How. 
Miss.  20;  P.  v.  Thurston,  2  Par.  Cr. 
49;  Rex  v.  Edmonds,  4  B.  &  Aid. 
471;  Rex  v.  Savage,  1  Moody,  51. 
See  Brazier  v.  S.,  44  Ala.  387;  Pres- 
ley V.  S.,  6  Fla.  46,  54  So.  367;  S. 
V.  Ju  Nun,  53  Oreg.  1,  97  P.  96; 
Ullman  v.  S.,  124  Wis.  602,  103  N. 
W.  6;  S.  V.  Hogan,  67  Conn.  681, 
35  A.  508;  Com.  v.  Chance,  174 
Mass.  245,  54  N.  B.  551,  75  Am.  St. 
306;  Thompson  v.  S.,  109  Ga.  372, 
34  S.  E.  579;  Teal  v.  S.,  119  Ga. 
102,  45  S.  E.  964;  Young  v.  S.,  90 
Md.  579,  45  A.  531;  Kerr  v.  S.,  63 
Neb.  115,  88  N.  W.  240;  Sanchez  v. 
S.,  39  Tex.  Cr.  389,  46  S.  W.  249. 
For  forms  of  challenge  to  the  array, 
see  Reg.  v.  O'Connell,  1  Cox  C.  C. 
394;  Reg.  v.  Mltchel,  3  Cox  C.  C. 
1,  22;  P.  V.  Thurston,  2  Par.  Cr.  49, 
53-55. 

84.  TJ.  S.  V.  Burr,  Burr's  Trial, 
Coombs  Ed.  133;  Romaine  v.  S.,  7 
Ind.  63;  Jewell  v.  C,  22  Pa.  94; 
Montague  v.  C,  10  Grat.  767. 


85.  Ante,  §§  903-906;  P.  v.  Puler, 
2  Par.  Cr.  16. 

86.  Ante,  §  931  (2)  and  note. 
And  see  C.  v.  Walsh,  124  Mass.  32; 
S.  V.  Linde,  54  Iowa,  139;  Ryder  v. 
P.,  38  Mich.  269.  For  forms  of 
the  proceeding,  see  P.  v.  Thurston, 
2  Par.  Cr.  49,  53-55;  Wynehamer 
V.  P.,  2  Par.  Cr.  377,  380;  Gardiner 
V.  P.,  6  Par.  Cr.  155;  Reg.  v. 
Hughes,  1  Car.  &  K.  235;  Rex  v. 
Dolby,  1  Car.  &  K.  238;  Hayes  v. 
Reg.,  2  Cox  C.  C.  105,  107;  Reg.  v. 
Mitchel,  3  Cox  C.  C.  1,  22,  4  Chit. 
Crim.  Law,  310-318. 

87.  O'Mara  v.  C,  75  Pa.  424;  S. 
V.  Wilson,  8  Iowa,  407;  Epps  v.  S., 

19  Ga.  102;  C.  v.  Knapp,  9  Pick.  496, 

20  Am.  D.  491;  S.  v.  Zellars,  2 
Halst.  220;  Llthgow  v.  C,  2  Va. 
Cas.  297;  Lavin  v.  P.,  69  III.  303; 
Morton  v.  S.,  1  Kan.  468;  S.  v.  Fox, 
1  Butcher,  566;  Mimms  v.  S.,  16 
Ohio  St.  221;  Ellis  v.  G.,  25  Fla. 
702,  6  So.  768. 
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disgrace  Mm;  and  in  a  general  way  this  principle  is  applied 
to  the  interrogated  juror,  so  that  in  such  a  case  extrinsic 
evidence  must  be  resorted  to,®®  as  probably  it  may  be  in 
all  cases.®"  On  which  principle,  in  England,  the  juror  'can- 
not be  asked  whether  he  has  delivered  an  opinion  adverse 
to  the  prisoner,  but  this  must  be  shown  by  other  evidence  ;"<• 
and  it  is  the  same  perhaps  in  a  few  of  our  States."^  But 
generally,  with  us,  jurors  are  deemed  property  interro- 
gated as  to  this, — a  doctrine  aided  by  statutes  in  some 
States."^  So  the  disqualifying  fact  may  be  admitted  on 
the  other  side.®^  The  court  may,  and  sometimes  does,  call 
on  the  jurors  collectively  or  singly  to  declare  if  they  know 
of  any  impediment  to  their  serving,  or  if  they  are  obnox- 
ious to  a  particular  objection."*  And  it  is  proper  for  a 
juror  to  state,  without  being  questioned,  any  disqualifica- 
tion known  to  him."^  Perhaps  commonly  the  interrogat- 
ing is  done  by  counsel,  but  this  does  not  preclude  ques- 
tions from  the  court,  or  ordinarily  statutory  ones, — as  to 
which  and  various  similar  things,  the  usage  in  the  States 
somewhat  differs.®* 

88.  Hudson  v.  S.,  1  Blackf.  317.      Pines  v.  S.,  21  Ga.  227;  King  v.  S., 

89.  P.  V.  Evans,  72  Mich.  367,  40  21  Ga.  220;  Barber  v.  S.,  13  Fla. 
N.  W.  473;  Ellis  v.  S.,  25  Pla.  702,      675. 

708,   6    So.   768.     And   see  Davison  93.     S.     v.     Lautenschlager,     22 

V.  P.,  90  111.  221..  •  Minn.  514. 

90.  Rex  V.  Edmonds,  4  B.  &  Aid.  94.  Cook's  Case,  supra;  Res- 
471;  Cook's  Case,  13  How.  St.  Tr.  publica  v.  Pennie,  supra;  Pierce  v. 
311,  337;  Rex  v.  Barbot,  18  How.  S.,  supra;  McCarty  v.  S.,  26  Miss. 
St.  Tr.  1229,  1233.  299;   S.  v.  Marshall,  8  Ala.  302;  U. 

91.  Respublica  v.  Dennie,  4  S.  v.  Blodgett,  35  Ga.  336,  339;  S. 
Yeates,  267;  S.  v.  Baldwin,  1  Tread,  v.  Howard,  17  N.  H.  171;  Wood  v. 
289,    3    Brev.    309;    S.    v.    Sims,    2  S.,  62  Miss.  220. 

Bailey,  29;   S.  v.  Crank,  2  Bailey,  95.    Lewis  v.  S.,  9  Sm.  &  M.  115. 

«6,  23  Am.  D.  117.  96.     Montague  v.  C,  10  Grat.  767; 

92.  S.  v.  Godfrey,  Brayt.  170;  Pinder  v.  S.,  27  Fla.  370,  26  Am. 
S.  v.  Fox,  1  Dutcher,  566;  Pierce  St.  75,  8  So.  837;  Fogarty  v.  S.,  80 
V.  S.,  13  N.  H.  536;  P.  v.  Christie,  Ga.  450,  5  S.  B.  782;  Stephens  v. 
2  Par.  Cr.  579;  S.  v.  Schoeffler  3  P.,  38  Mich.  739;  S.  v.  Mann,  83 
Wis.  823;  S.  v.  Mullen,  14  La.  Ann.  Mo.  589;  Simmons  v.  S.,  73  Ga. 
57.0;  Boon  v.  S.,  1  Kelly,  618;  609,  54  Am.  R.  885;  Davis  v.  S., 
Mercer  v.  S.,  17  Ga.  146;  Mitchell  19  Tex.  Ap.  201;  S.  v.  Jones,  29  S. 
v.  S.,  22  Ga.  211,  68  Am.  D.  493;  C.  201,  7  S.  E.  296;   S.  v.  Hender- 
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3.  A  Formal  Challenge, — preliminary  to  the  foregoing, 
and  made  duly  specific,  is  required  in  some  of  our  States; 
in  others  the  examination  on  the  voir  dire  precedes  the 
challenge.^^ 

4.  The  Court, — by  our  ordinary  American  practice,  de- 
cides the  question,'^*  but  in  some  of  the  States  it  may  be 
submitted  to  triers.®^ 

5.  Other  Questions  of  Practice — there  are,  relating  to  the 
challenge  for  cause,  on  some  whereof  the  courts  differ;  yet 
little  would  be  gained  by  exposition  of  them  here.®® 


§935. 


III.    The  Peremptory  Challenge. 
Defined. — ^A  peremptory  challenge  is  one  which 


the  law  accepts  without  any  reason  given.i 

§936.    1.    By  the  Ancient  Common  Law, — "the  king 
might  challenge  peremptorily  as  many  as  he  thought  fit, 


son,  29  W.  Va.  147,  1  S.  B.  225;  P. 
V.  Wood,  131  N.  Y.  617,  30  N.  E. 
243;  Bales  v.  S.,  63  Ala.  30;  Hardin 
V.  S.,  4  Tex.  Ap.  355;  Grlssom  v. 
S.,  4  Tex.  Ap.  374;  Ray  v.  S.,  4 
Tex.  Ap.  450;  P.  v.  Copsey,  71  Cal. 
548,  12  P.  721. 

97.  S.  V.  Flower,  Walk.  Miss. 
318;  P.  V.  Reynolds,  16  Cal.  128;  S. 
V.  Knight,  43  Me.  11;  Paige  v. 
O'Neal,  12  Cal.  483;  P.  v.  Renfrow, 
41  Cal.  37;  Lyman  v.  S.,  45  Ala.  72; 
Cl-ippen  V.  P.,  8  Mich.  117;  P.  v. 
Backus,  5  Cal.  275;  P.  v.  Hopt,  3 
Utah,  396,  4  P.  250;  S.  v.  Mun- 
chrath,  78  Iowa,  268,  43  N.  W.  211. 

97a.  O'Fallon  Coal  Co.  v.  Laquet, 
198  111.  125,  64  N.  E.  767;  Bast  St. 
Louis  R.  Co.  V.  Snow,  88  111.  Ap. 
660 

98.  Stewart  v.  S.,  13  Ark.  720; 
Powell  V.  S.,  48  Ala.  154;  Green- 
field   V.    P.,    74    N.    Y.    277;    S.    v. 

2  C.  P.— 47 


Nance,  25  S.  C.  168;  Sergent  v. 
Com.,  120  Ky.  284,  117  S.  W.  362. 

99.  McFadden  v.  C,  23  Pa.  12, 
62  Am.  D.  308;  Beauchamp  v.  S.,  6 
Blackf.  299;  S.  v.  Lautenschlager, 
22  Minn.  514';  Iverson  v.  S.,  52  Ala. 
170;  Carter  v.  S.,  56  Ga.  463;  Mo- 
Guffe  V.  S.,  17  Ga.  497;  Nesbit  v. 
S.,  43  Ga.  238;  U.  S.  v.  Porter,  2 
Dall.  345;  S.  v.  Dumphey,  4  Minn. 
438;  Rex  v.  Savage,  1  Moody,  51; 
S.  V.  Fuller,  39  Vt.  74;  P.  v.  Bodine, 
1  Denio,  281;  Silcox  v.  Lang,  78 
Cal.  118;  Burns  v.  S.,  80  Ga.  544; 
S.  V.  Armington,  25  Minn.  29;  Vojta 
V.  Pelikan,  15  Mo.  Ap.  471;  Smith 
V.  S.,  61  Miss.  754;  S.  v.  Green,  95 
N.  C.  611;  S.  V.  Scott,  41  Minn. 
365,  43  N.  W.  62;  Santry  v.  S.,  67 
Wis.  65,  30  N.  W.  226;  P.  v.  Ells- 
worth, 92  Cal.  594,  28  P.  604;  P. 
V.  O'Brien,  88  Cal.  483,  26  P.  362; 
Greer  v.  S.,  14  Tex.  Ap.  179. 

1.     1   Chit.   Crim.  Law,   534. 
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of  any  jury  returned  to  try  any  cause  in  which  he  was  a 
party.  "2    But— 

2.  Later,— in  1305,  this  was  changed  by  33  Edw.  1,  stat. 
4.  It  provided  that  in  all  "inquests"  before  the  courts, 
"wherein  our  lord  the  king  is  party,"  though  it  should  be 
alleged  on  behalf  of  the  king  "that  the  jurors  of  those  in- 
quests or  some  of  them  be  not  indifferent  for  the  king,  yet 
such  inquests  shall  not  remain  untaken  for  that  cause; 
but  if  they  that  sue  for  the  king  will  challenge  any  of  those 
jurors,  they  shall  assign  of  their  challenge  a  cause  certain, 
and  the  truth  of  the  same  challenge  shall  be  inquired  of 
according  to  the  custom  of  the  court."  This  would  seem 
to  end  peremptory  challenges;  but — 

§  937.  The  Courts  by  Construction, — leaning  to  the 
Crown,  rendered  this  statute  almost  nugatory.  Thus,  on 
a  challenge  from  the  king  "before  a  panel  is  perused." 
says  Hawkins,  no  cause  for  it  need  be  shown  "till  the 
whole  panel  be  gone  through  and  it  appear  that  there  will 
not  be  a  full  jury  without  the  person  so  challenged.  And 
if  the  defendant,  in  order  to  oblige  the  king  to  show  cause, 
presently  challenge  touts  paravaile,"  he  "shall  be  first  put 
to  show  all  his  causes  of  challenge  before  the  king  need 
to  show  any. ' '  ^  Hence  the  practice,  transmitted  to  us  as 
common  law.*  of — 

§  938.  Standing  aside  Jurors. — ^While  the  panel  of  sum- 
moned jurors  is  being  called  over  for  selecting  the  trial 
twelve,  the  prisoner,  on  his  side,  must  challenge  or  accept 
them  severally  as  presented;  but  any  juror  whom  the  prose- 
cuting officer  wishes  to  exclude  is  simply  required  to  stand 
aside.  In  this  way,  the  panel  is  gone  through  with;  and 
if  twelve  are  obtained  without  calling  on  those  put  aside, 
the  proceeding  becomes  a  peremptory  challenge  by  the 
State.  If  a  full  jury  is  not  thus  obtained,  the  original 
panel,  omitting  the  accepted  jurors  and  those  rejected  on 
■  challenge  by  the  defendant,  is  a  second  time  called  over, 

2.     2   Hawk.      P.   C,  ,c.   43,    §   2.  •        3.     2  Hawk.  P.  C,  c.  43,  §  3. 
But  Bee  XT.  S.  v.  Douglass,  2  Blatch.  4.    Rudy  v.  C,  128  Pa.  500,  18  A. 

207.  344. 
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consisting  now  of  the  jurors  stood  aside  and  any  who  did 
not  answer  to  the  first  call;  and,  this  time,  the  government 
can  challenge  only  for  cause.®  Should  the  State  assign 
cause  for  its  challenges  at  the  first  call,  the  panel  may  still 
be  gone  through  with  before  they  are  inquired  into  and 
determined;®  so  that,  if  the  jury  becomes  full  before  the 
panel  is  exhausted,  all  necessity  for  such  inquiry  is 
avoided.'^  This  practice  extends  to  all  criminal  cases,  in- 
cluding misdemeanor  as  well  as  treason  and  felony.^ 

§939.  With  Us,— this  statute  of  Edward  I.  is  plainly 
common  law."  To  reject  it  would  be  only  to  fall  back  on 
a  less  equitable  prior  practice.  Still,  for  one  reason  or 
another,  it  is  disallowed  in  a  part  of  our  States;  as,  in 
Georgia  since  the  Penal  Code,!"    Hence, — 

§940.    Peremptory  Challenges  by  the  State, — of  jurors 


5.  Reg.  V.  Geach,  9  Car.  &  P. 
499;  Rex  v.  Parry,  7  Car.  &  P.  836; 
Grey's  Case,  T.  Raym.  473;  s.  c, 
nom.  Gray's  Case,  Skin.  81;  S.  v. 
Bone,  7  Jones,  N.  C.  121;  V.  S. 
V.  Douglass,  2  Blatch.  207;  Warren 
V.  C,  37  Pa.  45;  C.  v.  Addis,  1 
Browne,  Pa.  285;  Jewell  v.  C,  22 
Pa.  94;  TJ.  S.  v.  Wilson,  Bald.  78; 
S.  V.  Wise,  7  Rich.  412;  S.  v.  Wash- 
ington, 90  N.  C.  664;  Zell  v.  C,  94 
Pa.  258;  Haines  v.  C,  100  Pa.  317; 
Smith  V.  C,  100  Pa.  324;  S.  v.  Ves- 
tal, 82  N.  C.  563;  S.  v.  Vann,  82 
N.  C.  631.  And  see  Wilson  v.  S., 
31  Ala.  371.  For  a  modern  Eng- 
lish exposition  of  this  practice,  and 
of  the  statute  of  Edw.  I.  (stated 
to  have  been  re-enacted  by  6  Geo. 
4,  c.  50,  §  29),  wherein  the  Eng- 
lish judges  .  give  a  smooth  and 
pleasant  look  to  the  old  interpre- 
tations of  the  statute,  see  Mansell 
V.  Reg.,  8  E.  &  B.  54,  70,  71,  104, 
Dears.  &  B.  375.  Thisi  right  of  or- 
dering jurors  to  stand  by  may  be 
exercised  as  well  by  a  private  pros- 


ecutor as  by  the  Crown.     Reg.  v. 
McCartie,  11  Ir.  Com.  Law.  188,  207. 

6.  S.  V.  Craton,  6  Ire.  164;  S. 
V.  Stalmaker,  2  Brev.-  1;  S.  v.  Bar- 
rontine,   2   Nott   &   McC.   553. 

7.  S.  v.  Arthur,  2  Dev.  217. 

8.  C.  V.  Addis,  supra;  2  Hawk. 
P.  C.  c.  43,  §  3;  C.  v.  O'Brien,  140 
Pa.  555;  Haines  v.  C,  100  Pa. 
317;    Smith  v.   C,   100   Pa.   324. 

9.  Kilty  Rep.  Stats.  214:  Water- 
ford  and  Whitehall  Turnpike  v. 
P.,  9  Baa-b.  161,  166,  and  American 
cases  cited  to  the  last  section. 

10.  Sealey  v.  S.,  1  Kelly,  213, 
44  Am.  D.  641;  Reynolds  v.  S.,  1 
Kelly,  222.  And  see  P.  v.  Henries, 
1  Par.  Cr.  579.  See  further,  as  to 
the  practice  in  particular  States, 
S.  v.  Brown,  3  Strob.  508;  S.  v. 
Bowers,  17  Iowa,  4'6;  S.  v.  Shel- 
ledy,  8  Iowa,  477;  S.  v.  Pierce,  8 
Iowa>  231;  S.  v.  McClear,  11  Nev. 
39;  C.  V.  Marra,  8  Philad.  440;  U. 
S.  V.  Butler,  1  Hughes,  457;  Lamb 
V.  S.,  36  Wis.  424;  S.  v.  Ezell,  41 
Tex.  35. 
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in  limited  numbers,  are  by  statutes  permitted  in  some  of 
the  States  in  compensation  for  the  abolished  right  of  pass- 
ing jurors,  and  as  a  sort  of  balance  to  such  challenges 
allowed  defendants."  The  statute  may  apply  as  well  to 
pending  prosecutions  as  to  subsequent  ones.^^  No  attempt 
has  been  made  to  confer  on  the  plaintiff  State  a  power  of 
peremptory  challenge  denied  the  defendant,  and  such  leg- 
islation as  we  have  is  held  to  be  constitutional.^^ 

§  941.  Peremptory  Challenges  by  the  Prisoner — are  also 
permitted  both  at  common  law  and  by  statutes.  Chitty  ^* 
states  the  number  under  the  old  common  law  to  have  been 
"thirty-five,  or  one  under  the  number  of  three  full  ju- 
ries. "^^  But  the  number  was  altered  by  various  legisla- 
tive provisions;  slich  whereof  as  would  seem  to  be  unwrit- 
ten law  with  us  are,  to  quote  from  him,  "by  the  22  Hen.  8, 
c.  14,  §  6,  made  perpetual  by  the  32  Hen.  8,  c.  3,  no  person 
arraigned  for  petit  treason,  high  treason,  murder,  or  fel- 


11.  Fouts  V.  S.,  8  Ohio  St.  98; 
Mallison  v.  S.,  6  Mo.  399;  Wiley  v. 
S.,  4  Blackf.  548;  Beauchamp  v.  S., 
6  Blackf.  229;  Mahan  v.  S.,  10  Ohio, 
232;  Schoeffler  v.  S.,  3  Wis.  823; 
P.  V.  Caniff,  2  Par.  Cr.  586;  Allen  v. 
S.,  7  Coldw.  357;  S.  v.  Chadbourne, 
74  Me.  506;  S.  v.  Earle,  24  La. 
Ann.  38,  13  Am.  R.  109.  It  is  not 
so  in  all  the  States.  S.  v.  Drake, 
59  N.  H.  21.  None  to  State  after 
acceptance  of  juror.  Andrews  v. 
S.,  152  Ala.  16,  44  So.  696. 

12.  Walston  v.  C,  16  B.  Monr. 
15;  Lore  v.  S.,  4  Ala.  173;  S.  v. 
Hoyt,  4'7  Conn.  518,  36  Am.  R.  89. 

13.  Warren  v.  C,  37  Pa.  45; 
Hartzell  v.  C,  40  Pa.  462;  Walston 
V.  C,  16  B.  Monr.  15;  Cregier  v. 
Bunton,  2  Strob.  487;  Walter  v.  P., 
32  N.  Y.  147;  Jones  v.  S.,  1  Kelly, 
610;  S.  V.  Wilson,  48  N.  H.  398;  S. 
V.  Ryan,  13  Minn.  370;  C.  v.  Dorsey, 
103  Mass.  412;    S.  v.  Ward,  61  Vt. 


153,  12  A.  483.  But  see  S.  v. 
Everage,  33  La.  Ann.  120.  See 
further,  on  the  general  subject  of 
this  section,  and  the  practice,  C. 
V.  Bailey,  7  J.  J.  Mar.  246;  S.  v. 
Pierce,  8  Iowa,  231;  S.  v.  Bowers, 
17  Iowa,  46;  Wilson  v.  S.,  31  Ala. 
371;  Stewart  v.  S.,  50  Miss.  587; 
C.  V.  Frazier,  2  Brews.  490;  V.  S. 
V.  Butler,  1  Hughes,  457;  U.  S. 
V.  Devlin,  6  Blatch.  71;  Smith  v. 
S.,  4  Greene   (Iowa),  189. 

14.  1  Chit.  Crim.  Law,  534. 

15.  Co.  Lit.  156;  Bro.  Abr.  Chal- 
lenge, 70,  74,  75,  217;  2  Hale,  P. 
C,  268;  2  Hawk.  P.  C.  c.  43,  §  7; 
Com.  Dig.  Challenge,  C,  1;  Bac. 
Abr.  Juries,  E.  9;  4  Bl.  Com.  354;  2 
Woodes.  498;  Burn  Just.  Jurors, 
VIII;  Williams  Just.  Juries,  V; 
Dick.  Sess.  185;  Smith  v.  S.,  155 
Ala.  76,  46  So.  236;  S.  v.  McG^e, 
80  Conn.  614,  69  A.  1059. 
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ony,  shall  be  permitted  peremptorily  to  challenge  more 
than  twenty  of  the  jurors.  And  by  33  Hen.  8,  c.  23,  §  3,  the 
same  restriction  is  extended  to  cases  of  high  treason  [as  to 
which,  query].  But  as  far  as  these  statutes  respect  either 
high  or  petit  treason,  it  is  agreed  that  they  were  repealed 
by  the  1  &  2  Phil.  &  M.  c.  10,  which,  by  enacting  that  all 
trials  for  treason  shall  be  carried  on  as  at  common  law,  has 
revived  the  original  number  as  far  as  it  respects  those 
offenses. ' '  ^^  Subsequently  English  legislation  is  too  recent 
to  be  of  common  law  force  with  us. 

§  942.  When  Allowable. — ' '  The  right  of  peremptorily 
challenging,"  continues  Chitty,  "is  admitted  only  in  favor 
of  life ;  and  though  it  may  be  demanded  even  in  clergyable 
felonies  [and  in  all  felonies  though  the  punishment  is  not 
death  "  J ,  it  can  never  be  allowed  to  a  defendant  accused 
of  a  mere  misdemeanor. ^^  [Yet  according  to  Hawkins,  the 
peremptory  challenge  is  also  permitted  in  misprision  of 
high  treason,^"  which  is  a  misdemeanor.]  Nor  can  they 
be  allowed  in  any  case  except  upon  the  plea  of  not  guilty; 
for  no  peremptory  challenges  are  ever  admitted  on  the  trial 
of  collateral  issues."^" 

§  943.  With  Us, — the  number,  and  to  a  considerable  ex- 
tent the  right  itself,  are  in  our  several  States  regulated 
by  statutes  too  diverse  to  be  profitably  presented  here  in 
detail.21 

16.  Co.  Lit.  156;  Bro.  Abr.  Chal-  19.  2  Hawk.  P.  C.  c.  43,  §  5. 
lenge,  217;  3  Inst.  227;  Foster,  106.  20.  Rex  v.  Radcliffe,  i  W.  Bl. 
107;  2  Hale  P.  C.  269;  2  Hawk.  P.  3,  6;  s.  c.  nom.  Rex  v.  Ratcliffie  1 
C.  c.  43,  §  8;  Bac.  Abr.  Juries,  B,  Wlls.  150;  s.  c.  nom.  Ratcliite's 
9;  Burn  Just.  Jurors,  VIII;  Wil-  Case,  Foster,  40,  42;  Johnson's 
liams  Just.  Juries,    V;     Die.    Sess.  Case,  46;    2  Hale  P.  C.  267. 

185.  21.     S.  V.  Allen,  8  Rich.  448;    S. 

17.  Gray  v.  Reg.  11  CI.  &  F.  v.  Humphreys,  1  Tenn.  306;  Hay- 
427,  6  Ire.  Law,  482;  Reg.  v.  Gray,  den  v.  C,  10  B.  Monr.  125;  Noles 
3  Crawf.  &  Bix.  C.  C.  238.  v.   S.,   24'  Ala.  672;    Waterford  and 

18.  Co.  Lit.  156;  Reading's  Whitehall  Turnpike  v.  P.,  9  Barb. 
Case,  7  How.  St.  Tr,  259,  264,  265:  161,  166;  S.  v.  Gainer,  2  Hayw. 
Oates's  Case,  10  How.  St.  Tr  1079.  140;  Martin  v.  S.,  16  Ohio,  364; 
1080,  note;  4  Bl.  Com.  352,  note:  Hooper  v.  S.,  5  Yerg.  422;  Montee 
Burn  Just.  Jurors^  VIII.  v.  C,  3  J.  J.  Mar.  132;   S.  v.  Gay- 
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§943  a.  Effect  on  Challenge  for  Cause.— If  the  court 
wrongly  overrules  a  prisoner's  challenge  for  cause,  and 
then  he  challenges  peremptorily  the  obnoxious  juror,  who 
thereby  is  in  fact  excluded,  the  wrong  has  done  him  no  in- 
jury and  he  is  entitled  to  no  redress  if,  when  the  trial  panel 
is  fully  made  up,  he  has  peremptory  challenges  remaining 
unused;  ^^  otherwise  if  his  right  of  peremptory  challenge 
has  been  diminished.^^ 

§  944.     1.     A  Full  Panel — of  the  summoned  jurors  may 


nor.  Conference,  305;  Schumaker 
V  S.,  5  "Wis.  324;  S.  v.  Cadwell,  1 
Jones,  N.  C.  289;  S.  v.  Buckner, 
25  Mo.  167;  Shuster  v.  C,  38  Pa. 
206;  Berry  v.  U.  S.  2  Colo.  186; 
S.  V.  Holme,  54  Mo.  153;  S.  v. 
Smith,  20  Minn.  376;  U.  S.  v.  Cot- 
tingham,  2  Blatch.  470;  TJ.  S.  v. 
Devlin,  6  Blatch.  71;  U.  S.  Shive, 
Bald.  510;  TJ.  S.  v.  Magill,  1  Wash. 
C.  C.  463;  U.  S.  v.  Johns,  1  Wash. 
C.  C.  363;  Smith  v.  S.,  8  Lea,  386; 
S.  V.  Briggs,  27  S.  C.  80,  2  S. 
E.  854;  Biddle  v.  S.,  67  Md. 
304,  10  A.  794;  P.  v.  O'Neil, 
61  Cal.  435;  P.  v.  Clough,  59 
Cal.  438;  S.  v.  Neuner,  49  Conn. 
232;  Fowler  v.  S.,  8  Bax.  573;  S. 
V.  Stevenson,  93  Mo.  91,  5  S.  W. 
806;  S.  V.  Jacob,  30  S.  C.  131,  14 
Am.  St.  897,  8  S.  E.  698;  TJ.  S.  v. 
Hall,  44  Fed.  Rep.  883;  S.  v.  Smith, 
67  Me.  328;  S.  v.  Spaulding,  60  Vt. 
228,  14  S.  769;  S.  v.  Wyse,  32  S. 
C,  45,  10  S.  E.  612;  S.  v.  Hargrave, 
100  N.  C.  484,  6  S.  E.  185;  S.  v. 
Skinner,  34  Kan.  256,  8  P.  420; 
Turpin  v.  S.,  55  Md.  462;  Epps  v. 
S.,  2  Ga.  Ap.  153,  58  S.  E.  381; 
Watklns  v.  XJ-  S.,  1  Ind.  Ter.  364, 
41  S.  W.  1044;  Johnson  v.  S.,  88 
Neb.  565,  130  N.  W.  282;  S.  v.  May, 
168  Mo.  122,  67  S.  W.  576;  P.  v. 
Sullivan,  132  Cal.  93,  64  P.  90;  S. 
V.   Davidson,    71    Kan.    494,    80    P. 


945;  P.  V.  Comstock,  55  Mich.  405, 
21  N.  W.  384;  S.  v.  Cannon  72  N. 
J.  L.  46,  60  A.  177. 

22.  P.  V.   Barker,   60   Mich.   277, 

I  Am.  St.  501,  27  N.  W. 
539;  Wilson  v.  P.,  94  m. 
299;  S.  V.  Hoyt,  47  Conn.  518,  36 
Am.  R.  89;  Blackwell  v.  S.,  29 
Tex.  Ap.  194,  15  S.  W.  597;  Minich 
V.  P.,  8  Colo.  440,  9  P.  4;  S.  v.  An- 
derson, 26  S.  C.  599,  2  S.  E.  699; 
U.  S.  V.  Neverson,  1  Mackey,  152; 
Spies  V.  P.,  122  111.  1,  3  Am.  St. 
320,  12  N.  E.  865;  Lum  v.  S.,  11 
Tex.  Ap.  483;  S.  v.  Gaffney,  56  Vt. 
451;   S.  V.  Pritchett,  106  N.  C.  667, 

II  S.  E.  357;  P.  v.  Price,  53  Hun, 
185;  Nalley  v.  S.,  28  Tex.  Ap.  387, 
13  S.  W.  670;  P.  v.  Hopt  4  Utah, 
247,  9  P.  407;  S.  v.  Winter,  72 
Iowa,  627,  34  N.  W.  475;  Grisson 
V.  S.,  8  Tex.  Ap.  386;  S.  v.  Lawlor, 
28  Minn.  216,  9  N.  W.  698;  Terri- 
tory V.  Young,  2  New  Mex.  93; 
S.  V.  Jones,  97  N.  C.  469,  1  S.  E. 
680;  Holt  V.  S.,  91  Ark.  576,  121 
S.  W.  1072;  York  v.  S.,  91  Ark. 
582,  121  S.  W.  1070;  Handy  v.  S., 
101  Md.  39,  60  A.  452. 

23.  Wright  v.  S.,  12  Tex.  Ap. 
163.  And  see  Thurman  v.  S.,  27 
Neb.  628,  43  N.  W.  404;  Meaux  y. 
Whitehall,  8  Bradw.  173;  Brown 
v.  S..  70  Ind.  676. 
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be  required  by  the  defendant,^*  and  he  may  demand  all  of 
it  to  be  read  once  in  his  hearing,^^  before  entering  on  his 
peremptory  challenges, — rights  which  he  may  waive  if  he 
will.2«    Then— 

2.  Personally, — not  through  counsel,  he  must  utter  the 
challenge  s.^^ 

§  945.  1.  Before  sworn. — Like  all  other  challenges,^* 
this  peremptory  one  must  be  before  the  juror  is  sworn;  un- 
less, perhaps,  on  special  leave  of  court,  not  ordinarily 
granted.^*    Until  the  swearing,  the  right  remains  open.*" 


24.  Rex  V.  Edmonds,  4  B.  &  Aid. 
471;  Reg.  v.  Lacey,  3  Cox  C.  C. 
517;  S.  V.  McCarron,  51  Mo.  27; 
S.  V.  Waters,  1  Mo.  Ap.  7;  Thomp- 
son V.  S.,  58  Miss.  62.  See  P.  v. 
Scoggins,  37  Cal.  676;  Lamb  v. 
S.,  36  Wis.  424. 

25.  2  Hawk.  P.  C.  c.  43,  §  4. 

26.  S.  V.  Waters,  62  Mo.  196; 
S.  V.  Lindsey,  14  La.  Ann.  42. 

27.  2  Hawk.  P.  C.  c.  43,  §  4. 
"This  challenge  proceeds  upon  the 
notion  that  the  prisoner  may,  upon 
looking  at  the  juror,  be  unwilling 
he  should  try  him."  O'Neall,  J., 
in  S.  V.  Price,  10  Rich.  351.  And 
see  Rex  v.  Parry,  7  Car,  &  P.  836; 
Steele  v.  C,  3  Dana,  84. 

28.  Ante,     §   932a     (1).       S.   v. 
Lyons,  70  N.  J.  L.  635,  58  A.  398 
S.  V.  Crea,  10  Idaho,  88,  76  P.  1013 
Rogers  v.  S.,  89  Md.  424,  43  A.  922 
Hawkins  v.  U.  S.,  116  Fed.  559,  53 
C.  C.  A.  663;   P.  v.  Boren,  139  Cal. 
210,  72  P.  899;   Myers  v.  S.,  43  Pla. 
500,  31  So.  275. 

29.  Reg.  V.  Frost,  9  Car.  &  P. 
129,  136;  Murray  v.  S.,  48  Ala.  675; 
P.  V.  Russell,  46  Cal.  121;  Drake 
V.  S.,  51  Ala.  30;  P.  v.  Kohle,  4 
Cal.  198;  P.  v.  Reynolds,  16  Cal. 
128;  P.  V.  Jentos,  24  Cal.  11,  13; 
Munley  v.  S.,  7  Blackf.  593;  Morris 


V.  S.,  7  Blackf.  607.  But  see  S.  v. 
Cameron,  2  Chand.  172;  P.  v. 
Rodriguez,  10  Cal.  50.  See  C.  v. 
Webster,  5  Cush,  295,  52  Am.  D. 
711;  C.  V.  Rogers,  7  Met.  500,  41 
Am.  D.  458.  How,  in  connection 
with  the  Challenge  for  cause,  see 
the  last  two  cases  and  C.  v.  Knapp, 
9  Pick.  496,  20  Am.  D.  491;  Hook- 
er V.  S.,  4  Ohio,  348;  Lithgow  v. 
C,  2  Va.  Cas.  297;  Baxter  v.  P., 
3  Gilman,  368;  Freeman  v.  P.,  4 
Denio,  9,  47  Am.  D.  216;  P.  v.  Bo- 
dlne,  1  Denio,  281;  P.  v.  Knicker- 
bocker, 1  Par.  Cr.  302;  McGowan 
V.  S.,  9  Yerg.  184;  Stewart  v.  S., 
13  Ark.  720;  P.  v.  McKay,  18 
Johns.  212;  Reg.  v.  Geach,  9  Car. 
&  P.  499;  Moore  v.  C,  7  Bush,  191; 
S.  V.  Deliso,  75  N.  J.  L.  808,  69  A. 
218;  U.  S.  V.  Davis.  103  Fed.  457. 
30.  C.  V.  Keenan,  10  Philad. 
194;  Heskew  v.  S.,  17  Tex.  Ap.  161; 
Munday  v.  C,  81  Ky.  233;  Cargen 
V.  P.,  39  Mich.  549;  S.  v.  Scott,  41 
Minn.  365  43  N.  W.  62;  S.  v.  Pritch- 
ard,  15  Nev.  74.  The  prisoner  is 
not  entitled  to  be  informed,  be- 
fore making  his  peremptory  chal- 
lenges, what  the  State  will  make. 
S.  V.  Hays,  23  Mo.  287.  And  see 
P.  V.  Mortier,  58  Cal.  262.  In  what 
offenses,  under  the  New  York  Stat- 
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2.    Other  Questions  of  Practice, — differing  perhaps  in 
the  States,  remain;  but  none  of  leading  consequence. 

ute.  Dull  V.  P.,  4  Denio,  91.    As  to  10  Rich.  407.    A  juror,  once  chal- 

the  practice  in  Louisiana,   see   S.  lenged,  cannot  be  again  summon- 

V.  Lindsey,    14    La.    Ann.    42;  in  ed  in  the  same  cause.     G-amer  v. 

South   Carolina,   S.  v.  Boatwright,  S.,  5  Yerg.  160. 


CHAPTER  LXV. 

OBJECTING  TO  JURORS  AFTER  THEY  ARE  SWORN. 

§  946.  1.  The  Doctrine  of  this  Chapter— is,  that  no  ob- 
jection can  be  taken  to  any  incompetency  in  a  juror  after 
he  is  accepted  and  sworn,  or  in  the  panel,  if  the  fact  was 
then  known  to  the  party  who  was  silent  concerning  it;  or 
even  ordinarily,  if  unknown,  unless  injustice  was  done  to 
his  prejudice.*!  And  an  objection  unknown  at  the  impan- 
elling should  be  taken  at  the  next  appropriate  stage  in  the 
cause  after  it  becomes  known.^^  Some  particulars  of  the 
doctrine  are — 


31.  Ante,  §  932;  P.  v.  Goldenson, 
76  Cal.  328,  19  P.  161;  S.  v.  Harris, 
30  La.  Ann.  90;  S.  v.  Shay,  30  La. 
Ann.  114;  U.  S.  v.  McBride,  7 
Mackey,  371;  S.  v.  Prjtchard,  16 
Nev.  101;  S.  v.  Burns,  85  Mo.  47; 
P.  V.  Mortier,  58  Cal.  262;  Yanez 
V.  S.,  6  Tex.  Ap.  429,  32  Am.  R. 
591;  S.  V.  Boon,  80  N.  C.  461;  P. 
V.  Dolan,  51  Mich.  610,  17  N.  W. 
78;  S.  V.  Lambert,  93  N.  C.  618; 
S.  V.  Garig,  43  La.  Ann.  365,  8  So. 
934';    S.  V.  Anderson,  26   S.  C.  599, 

2  S.  E.  699;  S.  v.  Ward,  74  Mo. 
253;  Sutton  v.  Fox,  55  Wis.  531, 
42  Am.  R.  744,  13  N.  W.  477;  Jack- 
Son  V.  S.,  55  Miss.  530;  Gavigan  v. 
S.,  55  Miss.  533;  Casat  v.  S.,  40 
Ark.  511;    Steele  v.  S.,  83  Ala.  20, 

3  So.  547;  Werner  v.  S.,  44  Ark. 
122;  S.  V.  Thomas,  35  La.  Ann.  24; 
S.  V.  White,  35  La.  Ann.  96;  S.  v. 
Sopher,  35  La.  Ann.  975;  Patterson 
V.  S.,  70  Ind.  341;  Osgood  v.  S.,  63 
Ga.  791;  S.  v.  Bowden,  71  Me.  89; 
Poindexter  v.  C,  33  Grat.  766;  S. 
V.    Gill,   14    S.    C.    410;    Puryear   v. 


C,  83  Va.  51,  1  S.  E.  512;  S.  v. 
Powers,  10  Or.  145,  45  Am.  R.  138; 
S.  V.  Marks,  15  Nev.  33;  P.  v.  Ah 
Hop,  1  Idaho,  n.  s.  698;  C.  v.  Jones, 

12  Philad.  550;  Caldwell  v.  S.,  12 
Tex.  Ap.  302;  S.  v.  Smith,  41  La. 
Ann.  688,  6  So.  546;  P.  v.  Lewis, 
4  Utah,  42,  5  P.  543;  Powers  v.  S.. 
27  Tex.  Ap.  700,  11  S.  W.  604;  La- 
mar V.  S.,  64  Miss.  687,  2  So.  12; 
C.  V.  Parsons,  139  Mass.  381,  31 
N.  E.  767;  S.  v.  Davis,  80  N.  C.  412; 
S.  V.  McDonald,  9  W.  Va.  456;  S. 
V.  Hayden,  51  Vt.  296;  S.  v.  Wil- 
liams, 14  W.  Va.  851;  Lane  v.  S., 
29  Tex.  Ap.  310,  15  S.  W.  827; 
Clough  V.  S.,  7  Neb.  320;  McGill 
V.  S.,  34  Ohio  St.  228. 

32.     Lampkin   v.   S.,   87   Ga.    516, 

13  S.  E.  523;  Alexander  v.  U.  S., 
138  U.  S.  353,  355,  11  S.  Ct.  350; 
S.  V.  Jackson,  27  Kan.  581,  41  Am. 
R.  424;  P.  V.  Samsels,  66  Cal.  99, 
4  P.  1061;  S.  V.  Ready,  44  Kan. 
697,  26  P.  584;  Moncrief  v.  S.,  59 
Ga.  470. 
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2.  The  Jury  must  be  sworn,^^ — ^not  once  for  the  term, 
but  in  eaeli  case.^* 

3.  Waived. — After  the  swearing,  an  objection  to  a  juror 
or  the  panel  is  ordinarily  treated  as  waived.*^    Even, — 

4.  Not  Objecting — to  the  removal  from  the  panel  of  one 
mistakenly  thought  subject  to  challenge  is  a  waiver,  pre- 
cluding a  new  trial.''*'    A  fortiori, — 

5.  A  Request — for  the  discharge  of  a  juror*''  or  the 
panel  *^  will  take  from  the  asking  party  any  right  after- 
ward to  complain  thereof. 

§  947.  The  Exceptions — to  the  general  doctrine  that  a 
juror  cannot  be  objected  to  after  he  is  sworn,  include  such 
-as, — 

1.  Challenge  by  Permission. — The  court  in  its  discretion 
may,  and  sometimes  does,  permit  for  some  special  reason 
a  juror  to  be  challenged  after  he  is  swom.*^  Such  discre- 
tion continues  through  the  trial.*"     It  results  that  there 


33.  Blair  v.  S.,  52  Ala.  343;  Bart- 
lett  V.  S.,  28  Ohio  St.  669.  See 
Brewer  v.   S.,   12   Tex.  248. 

34.  Barney  v.  P.,  22  111.  160;  C. 
V.  Sholes,  13  Allen,  554;  Burn 
Just.  Jurors,  II.  For  the  form  of 
the  oath,  see  post,  §  983.  "Accord- 
ing to  the  evidence"  omitted  from 
oath  is  not  error.  S.  v.  Moore,  120 
N.  C.  570,  26  S.  E.  697. 

35.  Ante,  §  116a  et  seq.;  New 
Crim.  Law,  I,  §  997  (1.  2);  Green 
V.  S.,  60  Fla.  22,  53  So.  610;  Widin- 
camp  V.  S.,  135  Ga.  323,  69  S.  E. 
535;  Cahaniss  v.  S.,  8  Ga.  Ap.  129, 
■68  S.  B.  849;  P.'  v.  Whittington, 
143  111.  Ap.  445;  Fooshee  v.  S.,  3 
Okla.  Cr.  666,  108  P.  554;  Tinker 
V.  S.,  58  Tex.  Cr.  Ap.  321,  125  S. 
W.  890;  S.  V.  Cannon,  72  N.  J.  Law, 
46,  60  A.  177.  Anl  see  Blllis  v.  S., 
2  McCord,  12;  Costly  v.  S.,  19  Ga. 
■614;   C.  V.  Jones,  1  Leigh,  598;   P. 


V.    Chung   Lit,   17    Cal.   320;    P.   v. 
Coffman,  24  Cal.  230. 

36.  C.  V.  Stowell,   9  Met.  572. 

37.  McAllister  v.  S.,  17  Ala. 
434,  52  Am.  D.  180.  See  also 
Spencer  v.  S.,  15  Ga.  562;  S.  v. 
Scarborough,   2  S.   C.  439. 

38.  New  Crim  Law,  I,  §  998  (2); 
Rex  V.  Stokes,  6  Car.  &  P.  151; 
post,  §  986d. 

39.  Tooel  V.  C,  11  Leigh,  714; 
C.  V.  Jones,  1  Leigfh,  598;  Heg.  v. 
Flint,  3  Cox  C.  C.  66;  Jefferson  v. 
S.,  52  Missi.  767;  S.  v.  Henderson, 
29  "W.  Va.  147,  1  S.  E.  225;  Henry 
V.  S.,  77  Ala.  75.  See  McFadden 
V.  C,  23  Pa.  12,  62  Am.  D.  308;  C. 
V.  Twombly,  10  Pick.  480,  note;  S. 
V.  Cole,  19  Wis.  129,  88  Am.  D. 
678;  Hubotter  v.  S.,  32  Tex.  473; 
Daniels  v.  S.,  88  Ala.  220,  7  So.  337. 

40.  U.  S.  V.  Morris,  1  Curt.  C. 
C.  23.  And  see  Reg.  v.  Metcalfe, 
3   Cox  C.   C.  220. 
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may  be  challenge  for  a  cause  subsequent  to  the  oath.*^ 
And— 

2.  The  Court  of  its  own  Motion, — discovering  an  unfit 
juror  on  the  sworn  panel,  may  discharge  him;*^  and,  if 
the  trial  has  not  commenced,  it  may  then  fill  the  panel  in 
the  ordinary  course.^* 

§  948.  Juror  Sick. — ^When  a  juror  during  the  trial  be- 
comes too  sick  to  proceed,  the  case  may  be  taken  from  the 
panel,  and  tried  before  another  at  the  same  or  a  subse- 
quent term.**  Or  another  juror  may  supply  his  place,*^ 
but  the  prisoner  should  be  given  his  challenges  over  again 
as  to  the  eleven,  they  should  be  sworn  de  novo,  and  the 
trial  begin  anew.*"  Where  the  sick  juror  is  not  absolutely 
•disabled,  he  may  be  granted  special  indulgences  or  medi- 
cine during  the  trial.*^  If  sickness  comes  to  the  juror  while 
the  trial  panel  is  being  made  up,  after  he  is  elected  and 
sworn,  the  court,  excusing  him,  may  simply  select  another 
in  the  usual  course.** 


41.  p.  V.  Bodine,  Edm.  Sel.  Cas. 
36. 

42.  S.  V.  Diskin,  34  La.  Ann. 
■919,  44  Am.  R.  448;  Octs  v.  P.,  25 
111.  Ap.  379.  See  S.  v.  Davis,  31  W. 
Va.  390,  7  S.  E.  24. 

43.  P.  V.  Damon,  13  Wend.  351: 
McGuire  v.  S.,  37  Miss.  369:  S.  v. 
■Sternberg,    59    Mo.    410. 

44.  Ne-w  Crim.  La-w,  I,  §  1032 
(1) ;  Ellison  v.  S.,  12  Tex.  Ap.  557. 
And  see  lb.  §  1037;  Bates  v.  S., 
19  Tex.  122;  Vanderkarr  v.  S.,  51 
Ind.  91. 

45.  P.  V.  Stewart,  64  Cal.  60, 
28  P.  112;  S.  V.  Moncla,  39  La.  Ann. 
S68,  2  So.  814. 

46.  Rex  V.  Bd^wards,  Russ.  &  Ry. 
224,  2  Leach,  621,  note,  3  Camp. 
207,  4  Taunt.  309;  Rex  v.  Soalbert, 
t  Leach,  620;  Reg.  v.  Beere,  2 
Moody  &  R.  472;  Reg.  v.  Ashe,  1 
■Cox  C.  C.  150.  In  Tennessee,  some- 
thing like  this  is  provided  by  stat- 


ute. Garner  v.  S.,  5  Yerg.  160. 
If  after  a  jury  is  s^worn  one  dies, 
or  becomes  incompetent  to  act  by 
illness,  it  is  a  mistrial.  It  is  prop- 
er to  begin  de  novo,  retender  the 
other  jurors  to  the  accused,  re- 
swear them  and  the  accused  must 
be  allowed  all  his  peremptory  chal- 
lenges. Dennis  v.  S.,  96  Miss.  96, 
50  So.  499;  S.  v.  Vaughn,  23  Neb. 
103,  43  P.  193;  S.  v.  Scruggs,  115 
N.  C.  805,  20  S.  E.  720;  West  v. 
S.,  42  Fla.  244,  28  So.  430;  Armor 
V.  S.,  125  Ga.  3,  53  S.  E.  815;  S. 
v.  Ronk,  91  Minn.  419,  98  N.  W. 
334;  S.  V.  Davis,  31  W.  Va.  390,  7 
S.  E.  24. 

47.  Baxter  v.  P.,  3  Gilman,  368, 
379;  Reg.  v.  Newton,  3  Car.  &  K. 
85,  90;  S.  V.  Morphy,  33  Iowa,  270, 
11  Am.  R.  122;  O'Shields  v.  S.,  55 
Ga.  696;  S.  v.  Tilghman,  11  Ire. 
513. 

48.  Pannell  v.  S.,  29  Ga.  681. 
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§  949.  1.  Revisions, — ^by  a  higher  court,  of  the  rulings- 
of  the  trial  judge  on  questions  within  this  chapter  and  the 
last,  are  in  some  circumstances  and  States  allowed,*®  ia 
others  not.^"     Thus, — 

2.  Challenge  overruled.— Where  the  judge  overrules  a 
challenge  for  cause,  made  in  due  time  and  form,  probably 
most  of  our  States  provide  a  way  in  which  the  question  caa 
be  carried  to  a  higher  tribunal.^^  But  if,  after  the  party  has; 
saved  an  exception  of  this  kind,  he  takes  some  step  incon- 
sistent with  relying  on  it,  or  rendering  it  unimportant,  as  ia 
various  circumstances  he  may,  the  higher  court  will  dis- 
regard it.^^  Otherwise  it  will  be  effectual  if  the  objection 
is  deemed  valid.^* 

3.  Arrest  of  Judgment — is  seldom,  perhaps  never,  avail- 
able for  this  sort  of  error. ^* 

§  949  a.  Where  the  Objection  was  Unknown — at  the  reg- 
ular time  for  challenge,^^  widely,  perhaps  generally,  only- 


49.  Loggins  v.  S.,  12  Tex.  Ap. 
65;  Brown  v.  S.,  70  Ind.  576;  Hart- 
nett  V.  S.,  42  Ohio  St.  568;  Palmer 
V.  S.,  42  Ohio  St.  596;  Baker  v. 
S.,  3  Tex.  Ap.  525. 

50.  S.  V.  Chatham  Bank,  80  Mo. 
626;  S.  V.  Williamson,  106  Mo.  162, 
17  S.  W.  172;  Tooney  v.  S.,  8  Tex. 
Ap.  452;  Coek  v.  S.,  8  Tex.  Ap. 
659;  Leonard  v.  S.,  66  Ala.  461; 
Maclin  v.  S.,  44  Ark.  115;  Terrell 
V.  C.  C,  13  Bush,  246;  S.  v.  Melton, 
37  La.  Ann.  77;  S.  v.  Banner,  149 
N.  C.  519,  63  S.  B.  84;  S.  v.  Peter- 
son, 149  N.  C.  533,  63  S.  E.  87. 

51.  S.  V.  Roderigas,  7  Nev.  328; 
P.  V.  Bodine,  1  Denio,  281;  Palmore 
V.  S.,  29  Ark.  248;  Bronson  v.  P., 
32  Mich.  34;  S.  v.  Fulton,  66  N.  C. 
632;  Stewart  v.  S.,  13  Ark.  720;  So- 
lander  v.  P.,  2  Colo.  48;  Nelson  v. 
S.,  6  Ala.  394;  S.  v.  Bunger,  14  La. 
Ann.  461;  Isham  v.  S.,  1  Sneed, 
111. 

52.  S.  V.  McQuaige,  -5  S.  C.  429; 


Mimms  v.  S.,  16  Ohio  St.  221;  Pres- 
wood  V.  S.,  3  Helsk.  468;  S.  v. 
Cockman,  Winst.  11.  95;  Freemaoi 
V.  P.,  4  Denio,  9,  47  Am.  D.  216; 
Stewart  v.  S.,  13  Ark.  720;  Morton, 
V.  S.,  1  Kan.  468;  Carroll  v.  S.,. 
3  Humph.  315;  McGuffie  v.  S.,  17" 
Ga.  497;  Benton  v.  S.,  30  Ark.  328;. 
Johnson  v.  S.,  27  Tex.  758;  Friery 
V.  P.,  2  Abb.  Ap.  215;  Ausmus  v.. 
P.,  47  Colo.  167,  107  P.  204. 

53.  Rex  V.  Edmonds,  4  B.  &  Aid;. 
471,  476;  Iverson  v.  S.,  52  Ala.^ 
170;  P.  V.  Weil,  40  Cal.  268;  Bax- 
ter V.  P.,  3  Oilman,  368;  P.  v.  Mo- 
Kay,  18  Johns.  212;  McCann  v.  P.,. 
3  Par.  Cr.  272.  And  see  P.  v.  Stew- 
art, 7  Oal.  140;  Moore,  v.  C,  7" 
Bush,  191;  Reg.  v.  Metcalf,  3  Cox; 
C.  C.  220. 

54.  S.  V.  Williams,  38  La.  Ann^ 
361;  S.  V.  Sopher,  35  La.  Ann.  975; 
S.  V.  White,  35  La.  Ann.  96;   S.  v.. 
Thomas,  35  La.  Ann.  24. 

55.  Ante,  §  946   (1). 
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the  discretion  of  the  court^®  can  be  appealed  to.  It  will 
<3onsider  what  diligence  the  party  employed  to  ascertain  the 
fact  in  due  time,^'^  th«  nature  of  the  objection,  and  the  other 
•equities  of  the  case.  And  still  the  decisions  on  the  ques- 
tion will  be  more  or  less  inharmonious.*® 

§  949  b.  1.  After  Verdict, — ^in  substance  to  repeat,  ob- 
jections to  jurors,^^  or  sometimes  to  the  form  of  their 
oath,^"  are,  in  a  general  way,  too  late.    But — 

2.  A  New  Trial) — in  cases  within  the  principles  on 
^hich  is  permitted  this  remedy,®^  will  be  given.  This  like- 
-wise  is  an  appeal  to  the  judicial  discretion;  ^^  and  if  the 
party  has  been  tried  by  an  impartial  jury,  though  incom- 
petent from  some  technicality,  or  though  irregularly  ob- 
tained,®^ or  if  otherwise  he  has  received  no  injury  from 
~what  was  contrary  to  rule,®*  the  verdict  will  stand.     But 


56.  Ante,    §    947    (1). 

57.  Trueblood  v.  S.,  1  Tex.  Ap. 
•650;  S.  V.  Fisher,  2  Nott  &  McC. 
261;  KiEgen  v.  S.,  46  Ind.  132; 
■Croy  V.  S.,  32  Ind.  384. 

58.  P.  V.  Williams,  24  Mich.  156 ; 
S.  V.  Thomas,  19  Minn.  484;  Hassel- 
meyer  v.  S.,  1  Tex.  Ap.  690;  Bird 
■V.  S.,  14  Ga.  43;  Samuels  v.  S.,  3 
Mo.  68;  Jacobs  v.  S.,  20  Ga.  839; 
■Collier  v.  S.,  20  Ark.  36;  Burroughs 
V.  S.,  33  Ga.  403;  Williams  v.  S., 
"37  Miss.  407;  Presbury  v.  C,  9 
Dana,  203;  Monroe  v.  S.,  5  Ga.  85; 
Hurley  v.  S.,  29  Ark.  17;  U.  S.  v. 
Baker,  3  Ben.  68;  C.  v.  Smith,  2 
S.  &  R.  300;  Henry  v.  S.,  4  Humph. 
270;  Eberhart  v.  S.,  47  Ga.  598; 
Hall  V.  S.,  51  Ala.  9. 

59.  S.  V.  Ward,  74  Mo.  253;  Os- 
good V.  S.,  63  Ga.  791;  Poindexter 
V.  C,  33  Grat.  766;  Puryear  v.  C, 
^3  Va.  51,  1  S.  E.  512;  S.  v.  Pow- 
ers, 10  Ore.  145,  45  Am.  R.  138;  P. 
V.  Conners,  241  111.  9,  92  N.  B.  567; 
S.  V.  Whitesides,  49  La.  Ann.  352, 
21    So.   540. 


60.  S.  V.  Wilson,  36  La.  Ann. 
864;  S.  V.  Robinson,  36  La.  Ann. 
873.  See  post,  §  983;  S.  v.  Council, 
129  N.  C.  511,  39'  S.  E.  814;  Black 
V.  S.,  46  Tex.  Cr.  590,  81  S.  W.  302; 
Wells  V.  Smith,  49  W.  Va.  78,  38 
S.  B.  547. 

61.  Post,   §   1272  et  seq. 

62.  Rex  V.  Edmonds,  4  B.  &  Aid. 
471,  473,  476. 

63.  S.  V.  Breen,  59  Mo.  413; 
Presbury  v.  C,  9  Dana,  203;  Cobb 
V.  S.,  27  Ga.  648;  George  v.  S.,  39 
Miss.  570;  Kingen  v.  S.,  46  Ind. 
132;  P.  V.  Cummings,  3  Par.  Cr. 
343;  S.  V.  Slack,  1  Bailey,  330;  S.  v. 
Guidry,  28  La.  Ann.  630;  Spittorfe 
V.  S.;  108  Ind.  171,  8  N.  E.  911; 
Fogarty  v.  S.,  80  Ga.  45,  5  S.  E. 
782;  Woodland  v.  S.  (Tex.  Cr.  Ap. 
1909),  123  S.  W.  141;  Speer  v.  S., 
(Tex.  Cr.  Ap.  1909),  123  S.  W. 
415. 

64.  S.  V.  Neagle,  65  Me.  468; 
Anonymous,  cited  1  Pick.  42;  Ed- 
wards V.  S.,  53  Ga.  428;  Prank  v. 
S.,  39  Miss.  705;   Trueblood  v.   S., 
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if  through  imdiscoverable  and  unknown  wrong  the  de- 
fendant has  been  tried  and  convicted  by  a  panel  containing- 
an  unfit  juror,^^  the  evidence  of  which  must  be  very  distinct 
where  the  verdict  is  right,®^  a  new  trial  will  be  granted. 


1  Tex.  Ap.  650;  Ferris  v.  P.,  35  N. 
Y.  125;  S.  V.  Andrews,  29  Conn. 
100,  76  Am.  D.  593;  S.  v.  Howard, 
17  N.  H.  171. 

65.  Sellers  v.  P.,  3  Scam.  412; 
S.  V.  Andrews,  29  Conn.  100; 
Brown  v.  S.,  28  Ga.  439;  C.  v. 
Spring,  1  Am.  Law  Reg.  424;  S. 
V.  Taylor,  64  Mo.  358;  Parrish  v. 
S.,  12  Lea,  655;  Graham  v.  S.,  28 
Tex.  Ap.  582,  13  S.  W.  1010;  C. 
V.  White,  148  Mass.  429,  19  N. 
B.  222;  Nash  v.  S.,  2  Tex.  Ap. 
362;  Ledford  v.  S.,  75  Ga.  856; 
Stripling  v.  S.,  77  Ga.  108,  3  S.  B. 
277;  Armendares  v.  S.,  10  Tex. 
Ap.  44;   Brown  v.  S.  57  Miss.  424. 

Opinions  expressed, — hy  a  juror, 
and  discovered  only  after  the 
trial,  seem  not  quite  uniform  in 
their  effect,  depending  much  on 
the  individual  views  of  the  judge 


and  the  particular  facts.  See  Parks- 
V.  S.,  4  Ohio  St.  234;  S.  v.  Howard, 
17  N.  H.  171;  S.  v.  Wyatt,  50  Mo. 
309;  Sam  v.  S.,  31  Miss.  480;  Bron- 
son  v.  P.,  32  Mich.  34;  Kennedy 
V.  C,  2  Va.  Cas.  510;  Romaine  v. 
S.,  7  Ind.  63;  Epps  v.  S.,  19  Ga. 
102;  Ray  v.  S.,  15  Ga.  223;  Ander- 
son V.  S.,  14  Ga.  709;  Wade  v.  S., 
12  Ga.  25;  Mitohum  v.  S.,  11  Ga. 
615;  P.  V.  Mortimer,  46  Cal.  114; 
Booby  V.  S.,  4  Yerg.  Ill;  Busick 
V.  S.,  19  Ohio,  198;  Troxdale  v. 
S.,  9  Humph.  411;  Hanks  v.  S.,  21 
Tex.  526;  Henrie  v.  S.,  41  Tex. 
573;  Heath  v.  C,  1  Rob  Va.  735; 
Jordan  v.  S.,  22  Fla.  528;  Hoard 
V.  S.,  15  Lea,  318,  325;  S.  v.  Greer, 
22  W.  Va.  800;  S.  v.  Gonce,  87  Mo. 
627;  Cannon  v.  S.,  57  Miss.  147. 
66.    Mann  v.  S.,  3  Head,  373. 


CHAPTER  LXVI. 

THE  PREPARATIONS  FOR  THE  TRIAL. 

§§  950.    Introduction. 

950a-950d.  Bringing  on  Cause. 
951-951C.  Continuances. 
[  951d-951f.  Effect  of  Delays. 

952-959.    Arrangements  within  Court  Room. 
959a-959f.   Other  Preparations. 

§  950.  How  Chapter  divided. — We  shall  consider,  I.  The 
JBringing  on  of  the  Cause;  II.  Continuances;  III.  The  Ef- 
fect of  Delays;  IV.  Arrangements  within  the  Court  Eoom; 
V.  Other  Preparations. 

I.     The  Bringing  on  of  the  Cause. 

§  950  a.  1.  This  is  Matter  of  Practice, — largely  reg- 
ulated by  statutes,  general  rules  of  court,  and  the  differing 
constitutions  of  the  various  tribunals;  so  that  the  course 
of  things  is  not  identical  in  our  States,  or  quite  the  same  in 
any  of  them  as  in  England. 

2.  Getting  Control  of  the  Defendant, — by  arrest  or 
otherwise,  is  the  first  step,  already  explained  in  this  volume 
except  as  to — 

3.  Defendant  Corporations. — ^A  corporation  is  an  in- 
tangible creature  of  the  law,  which  cannot  be  seized  and 
held,  or  imprisoned  or  hung,  like  a  human  being.  There- 
fore the  only  method  for  obtaining  the  necessary  control  of 
it,  is  by  notice  served  on  its  proper  officer,  and  steps  to  force 
it  to  appear  by  attorney.  For  without  an  appearance  there 
can  be  no  sentence, — judgment  by  default  being  unknown  in 
criminal  cause.*''  "At  common  law,"  said  Smith,  C.  J., 
"this  was  done  by  the  issue  of  a  summons  and  its  service  up- 
on the  principal  or  head  officer  of  the  company,  and  if  it 
did  not  appear,  as  it  only  could  appear,  by  a  duly  constituted 

67.     Ante,  267,  268. 
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attorney,  a  distringas  was  awarded,  under  which,  its  goods 
and  lands  were  seized  to  compel  an  appearance."^®  Or, 
as  expressed  by  Patteson,  J.,  "the  proper  mode  of  proceed- 
ing against  a  corporation,  to  enforce  the  remedy  by  indict- 
ment, is  by  distress  infinite  to  compel  appearance. "  *®  In 
most  and  perhaps  all  of  our  States,  the  course  is  ordained 
by  statutes.'^"  After  appearance,  either  by  a  corporation  or 
an  individual,  it  has  become  immaterial  whether  the  preced- 
ing steps  were  regular  or  not.'^^ 

4.  Ready. — When  an  indictment  is  found  and  returned 
into  court,  and  the  defendant  is  thus  or  otherwise  duly  in 
its  possession  and  arraigned,'^^  and  issue  is  joined,'^^  the 
cause  is,  in  theory,  ready  for  trial,''*  and  it  may  be  so  in 
fact.  But  there  may  be  temporary  obstructions,  to  be 
pointed  out,  with  the  ways  of  removing  them,  in  this  series 
of  chapters. 

§  950  b.  1.  Notice  of  Trial, — from  one  party  to  the 
other,  is  under  some  circumstances  and  rules  required.''^ 

2.  The  Order, — in  which  the  cases  on  the  docket  shall  be 
tried,  is  in  probably  most  of  our  States,  while  subject  to  any 
supervision  which  the  court  for  cause  may  exercise,  other- 
wise within  the  discretion  of  the  prosecuting  oflScer.'^^    But 

68.  S.  V.  Western  N.   C.  Rld.,89      Moody,  N.  P.  241,  1  Car.  &  P.  660; 

■  N.   C.   584',   585.  S.  v.   Brennan's  Liquors,   25   Conn. 

69.  Reg.  V.  Birmingham,  etc.  278;  Reg.  v.  Featherstonehaugli, 
Rid.,  3  Q.  B.  223,  233.  The  authori-  8  Car.  &  P.  109;  Reg.  v.  Gregory,  1 
ties  are  in  these  two  cases  cited.  Car.   &  K.   208;    Reg.   v.    Trenfleld, 

70.  S.  V.  Western  N.  C.  Rid.,  9  Car.  &  P.  284;  Barron  v.  P.,  1 
supra,  where  the  course  In  North  Barb.  136;  Publication  in  newspa- 
Carolina  is  pointed  out.  pers  not  required.    S.  v.  Fuller,  111 

71.  S.  V.   Cutshall,     109     N.     C.  La.  85,  35   So.   395. 

764,  26  Am.  St.  599,  14  S.  E.  107;  76.     Shay    v.     C,     36     Pa.     305; 

Brown  V.  S.,  8  Helsk.  871;  Burnett  Stone   v.    S.,      Spencer,    404;    Reg. 

V.    Blackmar,    43    Ga.    569;     P.    v.  v.  Bond,  10  Cox  C.  C.  331;  Reg.  v. 

Special  Sessions,  74  N.  Y.   406.  Dunn,  1   Car.   &   K.   730;    Watts  v. 

72.  Ante,   «   728  et  seq.  S.,    26    Ga.    231;    Reg.   v.   Fuller,   9 

73.  Ante,  §  801   (2).  Car.    &    P.    35.     See   Reg.   v.   Lan- 

74.  But  see  Rex  v.  Lamferne,  don,  1  Fost.  &  F.  381.  Immaterial 
"W.  Jones,  379.  in  several  cases  against  same  de- 

75.  Reg.  V.  Minshall,  8  Car.  &  fendant.  Irwin  v.  S.,  117  Ga.  706, 
P.    576;    Rex    v.    Hobby,    Ryan    &  45  S.  E.  48;    S.  v.  Silvius,  22  R.  I. 
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there  are  States  in  which  legislation  has  made  other  or 
qualifying  provisions  on  the  subject." 

3.  Other  Things — there  are,  whereon  depend  the  ques- 
tion of  the  cause  being  ready  or  not,  mostly  special  to 
particular  States.'^* 

4.  A  Day  for  Trial— may  be  fixed  by  the  court,  even 
though  to  be  at  a  succeeding  term.^' 

§950c.  There  will  be  no  Trial— if  the  defendant  is 
dead,*"  insane,®^  or  drunk,*^  or  from  any  other  cause  incapa- 
ble of  understanding  the  proceedings  and  making  his  de- 
fence.*^ 

§950d.  1.  Proceedings  in  Another  Court — will  some- 
times induce  the  court  to  decline  trying  the  cause  while 
they  are  there  pending.®*    But — 


322,  47  A.  888;  In  Texas  a  statute 
permits  one  defendant  tried  sep-. 
arately  to  have  another '  tried  first 
where  his  evidence  is.  material 
under  certain  circumstances.  Price 
V.  S.,  40  S.  W.  596;  post,  §  1018, 
1045. 

77.  Rosenbrook  v.  S.,  78  Ga.  Ill, 
Goley  V.  S.,  87  Ala.  57,  6  So.  287; 
Nichols  V.  S.,  3  Tex.  Ap.  546;  Grif- 
fin V.  S.,  165  Ala.  29,  50  So.  962. 

78.  Thomas  v.  S.,  36  Tex.  315; 
Kemp  v.  G.,  18  Grat.  969;  O'Neal 
V.  S.,  47  Ga.  229;  S.  v.  BriggSy  1 
Brev.  8;  King  v.  S.,  21  Ga.  220; 
Pines  v.  S„  21  Ga.  227;  S.  v.  Har- 
ris, 33  Iowa,  356;  S.  v.  The  Jus- 
tices, 3  Har.  &  MoH.  115;  S.  v. 
Hunt,  Coxe,  287;  S.  v.  Graff,  1 
Murph.  270;  S.  v.  Goode,-  1  Hawks. 
463;  TurnbuU  v.  C.,  1  Binn.  45;  C. 
v.  Pascalis,  1  Binn.  37;  Curtis  v. 
S.,  6  Coldw.  9;  Whitehead  v.  S-, 
10  Ohio  St.  449;  U.  S.  v.  Norton, 
91  TJ.  S.  558;  Reg.  v.  Simpson,  Car. 
&  M.  669;  C.  v.  Smith,  9  Mass.  531; 
P.  v..  Genet,  59  N.  Y.  80,  17  Am. 

2  C.  P.— 48 


R.  315;  Parsons  v.  S.,  22  Ala.  50; 
Reg.  V.  Landon,  1  Fost.  &  F.  381; 
Parker  v.  S.,  81  Ga.  332,  6  S.  E. 
600;  Bradley  v.  P.,  21  111.  Ap.  78; 
S.  V.  Chase,  17  N.  D.  429,  117  N. 
W.    537. 

79.  Maxwell  v.  S.,  89  Ala.  150, 
7  So.  824;  Hardin  v.  S.,  40  Tex. 
Cr.  208,  49  S.  W.  607.  Taking  case 
out  of  its  order,  Stevens  v.  S. 
(Tex.),  149  S.  W.  105. 

80.  Harrington  v.  S.,  53  Ga. 
552;  Choice  v.  S.,  54  Tex.  Cr.  Ap. 
517,  114  S.  W.  132,  135. 

81.  New  Crlm.  Law,  I,  §  396 
(2);  Vol.ni,  §  667;  Reg.  v.  Dwer- 
ryhouse,  2  Cox  C.  C.  44'6;  P.  v.  Ah 
Ying,  42  Cal.  18. 

82.  Tafee  v.  S.,  23  Ark.  34. 

83.  Reg.  V.  Berry,  I  Q.  B.  D.  447. 

84.  Rex  V.  Asihburn,  8  Car.  &  P. 
50;  Peddell  v.  Rutter,  8  Car.  & 
P.  337,  340;  Rex  v.  Rhodes,  1  Stra. 
703;  S.  V.  Stein,  1  Rich.  189.  See 
Reed  v.  S.,  12  Ind.  641;  New  Orim. 
Law,  I,  §§  263a-278. 
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n.    Continuances. 

2.  Two  Indictments — against  the  same  defendant  may- 
be tried  at  different  times  in  the  same  term,  or  at  different 
terms.®' 

§  951.  1.  The  Doctrine — ^is,  that  though  a  cause  is 
ready  for  trial,  either  party  may  as  of  right,  or  in  the  dis- 
cretion of  the  tribunal,  depending  on  the  blended  law  and 
fact,  have  it  continued  to  a  future  term,  or  postponed  to 
a  later  period  in  the  same  term,  if  in  the  circumstances  jus- 
tice so  requires.®® 

2.  Discretion. — ^When  not  of  right,  the  motion  for  a  con- 
tinuance is  addressed  to  the  judicial  discretion;  and  the 
decision  of  the  trial  court  can  only,  in  a  strong  case,  and 
in  a  part  of  the  States,  be  revised  by  a  higher  tribunal.®'' 


85.  Richardson  v.  S.,  43  Tex. 
539;  Ex  parte  Ryan,  10  Nev.  261. 

86.  Galloway  v.  S.,  25  Ga.  596; 
S.  T.  Lawry,  4  Nev.  161;  Reg.  v. 
Gordon,  Car  &  M.  410;  S.  v.  Smitli, 
8  Rich.  460;  Ferguson's  Case,  3 
Grat.  594,  46  Am.  D.  196;  S.  v. 
Williason,  42  Conn.  261;  Mask  v. 
S.,  32  Miss.  405;  S.  v.  Fraser,  2 
Bay,  96;  S.  v.  Dayley,  2  Nott  & 
McC.  121;  S.  V.  Painter,  40  Iowa, 
298;  Rex  v.  Fitzgerald,  1  Ld. 
Raym.  706;  Anonymous,  11  Mod.  5; 
V.  S.  V.  Davis,  6  Blatch.  464;  Lee's 
Case,  2  Lewin,  276;  Lindville  v.  S., 
3  Ind.  580;  Reg.  v.  Rawlins,  6  Mod. 
243;  Hewson's  Case,  2  Lewin,  277; 
Reg.  V.  Johnson,  2  Car.  &  K.  354; 
Rex  V.  James,  3  Car.  &  P.  222; 
Reg.  V.  Arlett,  2  Car.  &  K.  596,  3 
Cox  C.  C.  431;  S.  v.  Farr,  12  Rich. 
24;  Reg.  v.  Wettenhall,  2  Moody 
&  R.  291;  Rex  v.  Williams,  1 
Moody  &  R.  503;  Reg.  v.  O'Neill, 
1  Car.  &  K.  138;  P.  v.  Fuller,  2 
Par.  Cr.  16;  C.  v.  Adcock,  8  Grat. 
661;  C.  V.  Viers,  2  Duv.  377; 
Revel  V.  S.,  26  Ga.  275;  John  v.  S., 


1  Head,  49;  S.  v.  Barrett,  8  Iowa, 
536;  Cantu  v.  S.,  1  Tex.  Ap.  402; 
Murray  v.  S.,  1  Tex.  Ap.  417;  Buie 
V.  S.,  1  Tex.  Ap.  452;  Reg.  v. 
Howell,  9  Car.  &  P.  437;  Dunn  v. 
P.,  109  111.  635;  S.  v.  Boyd,  37  La. 
Ann.  781;  S.  v.  Dawson,  90  Mo. 
149,  1  S.  W.  827;  McCarty  v.  S.,  4 
Tex.  Ap.  461;  Oasinova  v.  S.,  12 
Tex.  Ap.  554;  Laubach  v.  S.,  12 
Tex.  Ap.  583;  Crumpton  v.  U.  S., 
138  U.  S.  361,  11  S.  Ct.  355;  Black- 
man  V.  S.,  76  Ga.  288. 

87.  Lindsay  v.  S.,  15  Ala.  43; 
Green  v.  S.,  13  Mo.  382;  Starr  v. 
S.,  25  Ala.  49;  Roberts  v.  S.,  14  Ga. 
6;  S.  V.  Smith,  8  Rich.  460;  S.  v. 
Vigoreux,  13  La.  Ann.  309;  Howell 
V.  S.,  5  Ga.  48;  Ogle  v.  S.',  33  Miss. 
383;  Sealy  v.  S.,  1  Kelly,  213,  44 
Am.  D.  641;  S.  v.  Pike,  20  N.  H. 
344;  Loeffner  v.  S.,  10  Ohio  St.  598; 
Holt  V.  S.,  11  Ohio  St.  691;  S.  v. 
Nicholson,  14  La.  Ann.  785;  S.  v. 
Duncan,  6  Ire.  98;  Baxter  v.  P.,  3 
Gllman,  368;  Frain  v.  S.,  40  Ga. 
529;  MoDaniel  v.  S.,  8  Sm.  &  M. 
401,  47  Am.  D.  93;  Deming  v.  Ferry, 
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3.  On  Application  of  State. — Some  hold  that  the  State 
may  continue  a  cause  as  of  right,  and  without  leave,  be- 
cause the  prosecuting  officer  could  effect  the  same  object 
by  his  nolle  prosequi ;  ®*  others,  it  is  believed  most,  re- 
quire this  officer  to  go  l3efore  the  court  and  show  cause  like 
a  defendant.*® 

4.  Compared  with  Civil. — The  rules  for  continuance  are 
substantially  the  same  in  criminal  causes  as  in  civil.*"* 
But— 

5.  Differences  in  States. — ^Partly  from,  statutes,  and 
partly  from  judicial  decisions,  some  differences  in  prac- 
tice in  the  respective  States  have  arisen.     Some  selected 


8  Ind.  418;  Spence  v.  S.,  8  Blackf. 
281;  S.  V.  Thomas,  8  Rich.  295; 
Moody  y.  S.,  54  Ga.  660;  Skaro  v. 
S.,  43  Tex.  88;  C.  v.  Donovan,  99 
Mass.  425,  96  Am.  D.  765;  Jenkins 
V.  S.,  30  Tex.  444;  Long  v.  S.,  38 
Ga.  491;  Detro  v.  S.,  4  Ind.  200; 
Meredith  v.  Lackey,  14  Ind.  529; 
Malone  v.  S.,  49  Ga.  210;  S.  v.  Llnd- 
sey,  14  La.  Ann.  42;  S.  v.  Ward,  14 
La.  Ann.  673;  Austin  v.  S.,  42  Tex. 
345;  Dinkens  v.  S.,  42  Tex.  250; 
Jones  V.  S.,  40  Tex.  188;  S.  v. 
Aaron,  1  Southard,  231,  7  Am.  D. 
592;  P.  V.  McCrory,  41  Cal.  458; 
Cox  V.  S.,  64  Ga.  374,  37  Am.  R.  76; 
Wessels  v.  S.,  26  Ind.  30;  Morris 
V.  S.,  104  Ind.  457,  4  N.  E.  148; 
Warner  v  S.,  114  Ind.  137,  16  N.  B. 
189;  S.  V.  Pankey,  104  N.  G.  840, 
10  S.  E.  315;  S.  v.  Trott,  36  Mo.  Ap. 
29;  De  Arman  v.  S.,  77  Ala.  10; 
Blige  V.  S.,  20  Fla.  742,  51  Am.  R. 
628;  Newman  v.  S.,  22  Neb.  355, 
35  N.  W.  194;  Belcher  v.  Skinner, 
28  Neh.  91,  44  N.  W.  78;.  Jones  v. 
S.,  10  Lea,  585;  Jackson  v.  S.,  94 
Ark.  169,  126  S.  W.  843;  Alexander 
T.  S.,  97  Ark.  643,  134  S.  W.  953;  S. 
v.   Fleming,   17  Idaho,   471,   106  P. 


305;  S.  V.  Gruber,  19  Idaho,  692,  115 
P.  1;  Davis  v.  Com.  (Ky.  1909),  121 
S.  W.  429;  Hanks  v.  S.,  88  Neb. 
464,  129  N.  W.  1011;  Vance  v.  Ter., 
3  Okla.  Cr.  Ap.  208,  105  P.  307; 
Com.  V.  Pencez,  226  Pa.  St.  114,  75 
A.  19;  S.  V.  Bethune,  86  S.  C.  143, 
67  S.  E.  466;  S.  v.  Pirkey,  22  S.  D. 
550,  118  N.  W.  1042;  Deckard  v.  S.. 
58  Tex.  Cr.  Ap.  34,  124  S.  W.  673; 
Woodward  v.  S.,  58  Tex.  Cr.  Ap. 
412,  126  S.  W.  271;  S.  v.  Carpenter, 
56  Wash.  670,  106  P.  206. 

88.  Watts  V.  S.,  26  Ga.  231.  See 
Turner  v.  S.,  25  Ga.  146;  Rex  v. 
Osborn,  7  Car.  &  P.  799;  Reg.  v. 
Bridgman,  Car.  &  M.  271;  Reg.  v. 
Fuller,  9  Car.  &  P.  35. 

89.  S.  V.  Patterson,  1  McCord, 
177;  C.  V.  Carter,  11  Pick.  277; 
Reg.  V.  Mobbs,  2  Fost.  &  F.  18; 
Callahan  v.  S.,  30  Tex.  488;  Nixon 
V.  S.,  2  Sm.  &  M.  497,  41  Am.  D. 
601;  McKay  v.  S.,  12  Mo.  492;  Reg. 
V.  Savage,  1  Car.  &  K.  75;  S.  v. 
Holmes,  3  Strob.  272.  See  Rex  v. 
Beardmore,  7  Car.  &  P.  497;  Reg. 
V.  Dripps,  13  Cox  C.  C.  25;  Reg.  v. 
McNamara,  14  Cox  C.  C.  229. 

90.  P.  V.  Vermilyea,  7  Cow.  369. 
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and  not  remote  cases  are  in  the  order  of  the  States  here 
cited.*^    Among  the  grounds  for  continuance  are — 


91.  Alabama.  Peterson  v.  S.,  63 
Ala.  113;  White  v.  S.,  86  Ala.  69,  75 
So.  674. 

Arkansas.  Burrls  v.  S.,  38  Ark. 
221;   Statham  v.  S.,  42  Ark.  273. 

California.  P.  v.  Brown,  54  Gal. 
243;  P.  V.  Lampson,  70  Cal.  204,  11 
P.  593. 

Florida.  McNealy  v.  S.,  17  Fla. 
198;  Green  v.  S.,  17  Pla.  669;  New- 
ton V.  S.,  21  Fla.  53. 

Georgia.  Fox  v.  S.,  9  Ga.  373; 
Dacey  v.  S.,  15  Ga.  286;  Jolinson  v. 
S.,  58  Ga.  491;  Horn  v.  S.,  62  Ga. 
362;  Johnson  v.  S.,  65  Ga.  94; 
Harvey  v.  S.,  67  Ga.  639;  Dowda  v. 
S.,  71  Ga.  481;  Fogarty  v.  S.,  80  Ga. 
450,  5  S.  E.  782;  Johnson  v.  S.,  83 
Ga..553,  10  S.  B.  207. 

Illinois.  Conley  V.  P.,  80  111.  236; 
Dunn  V.  P.,  109  111.  635;  Dacey  v. 
P.,  116  111.  555,  6  N.  E.  165;  Sutton 
V.  P.,  119  111.  250,  10  N.  E.  376. 

Indiana.  Hurt  v.  S.,  26  Ind.  106; 
Beavers  v.  S.,  58  Ind.  530;  Sturm  v. 
S.,  74  Ind.  278;  Powers  v.  S.,  80 
Ind.  77;  Kennedy  v.  S.,  81  Ind.  379; 
Sutherlln  v.  S.,  108  Ind.  389,  9  N. 
E.  298. 

Iowa.  S.  V.  Hayden,  45  Iowa,  11; 
S.  V.  Falconer,  70  Iowa,  416,  30  N. 
W.  655;  S.  V.  Foster,  79  Iowa,  726, 
45  N.  W.  385. 

Kansas.  S.  v.  Roark,  23  Kan. 
147. 

Kentucky.  Morgan  v.  C,  14 
Bush,  106;  Salisbury  v.  C,  79  Ky. 
425. 

Louisiana.  S.  v.  Slmien,  30  La. 
Ann.  296;  S.  v.  Horton,  33  La.  Ann. 
289;  S.  V.  Lamothe,  37  La.  Ann.  43; 
S.  V.  BoldB,  37  La.  Ann.  312;  S.  v. 
Duffy,  39  La.  Ann.  419',  2  So.  184. 


Mississippi.  Strauss  v.  S.,  58 
Miss.  53;  Smith,  v.  S.,  58  Miss.  867; 
Gibson  v.  S.,  59  Miss.  341;  Fletcher 
V.  S.,  60  Miss.  675;  Lamar  v.  S.,  63 
Miss.  265. 

IVIIssouri.  S.  v.  Klinger,  43  Mo. 
127;  S.  V.  Wood,  68  Mo.  444;  S.  v. 
Williams,  69  Mo.  110;  S.  v.  Walker, 

69  Mo.  274;  Langener  v.  Phelps,  74 
Mo.  189;  S.  V.  Hickman,  75  Mo.  416; 
S.  V.  Fox,  79  Mo.  109;  S.  v.  Emory, 
79  Mo.  461;  S.  v.  Jennings,  81  Mo. 
185,  51  Am.  R.  236;  S.  v.  Lett,  85 
Mo.  52;  S.  v.  Wilson,  85  Mo.  134; 
S.  V.  Bradley,  90  Mo.  160,  2  S.  W. 
284;  S.  V.  Emerson,  90  Mo.  236,  2 
S.  W.  274;  S.  v.  Berkley,  92  Mo. 
41,  4  S.  W.  24;  S.  v.  Pagels,  92  Mo. 
300,  4  S.  W.  931. 

Nebraska.  Hair  v.  S.,  14  Neb. 
503,  76  N.  W.  829;  Bowman  v.  S., 
19  Neb.  523,  56  Am.  R.  750,  28  N. 
W.   1. 

New  York.  Eighmy  v.  P.,  79  N. 
Y.  546. 

Oregon.  S.  v.  Hawkins,  18  Or. 
476,  23  P.  475. 

Pennsylvania.  Carroll  v.  C,  84 
Pa.  107. 

South  Carolina.  S.  v.  Colclouch, 
31  S.  C.  156,  9  S.  E.  811. 

Tennessee.  Porter  v.  S.,  3  Lea, 
496;  S.  V.  Poe,  8  Lea,  647;  Taylor 
V.  S.,  11  Lea,  708;  Brown  v.  S.,  85 
Tenn.  439,  2  S.  W.  895;  Davis  v. 
S.,  85  Tenn.  522,  3  S.  W.  348. 

Texas.     Wall  v.  S.,  18  Tex.  682, 

70  Am.  D.  302;  Cunningham  v.  S., 
74  Tex.  511 ;  Grant  v.  S.,  2  Tex.  Ap. 
163;  Richardson  v.  S.,  2  Tex.  Ap. 
322;  Peeler  v.  S.,  2  Tex.  Ap.  455; 
Brown  v.  S.,  3  Tex.  Ap.  294;  Jack- 
son V.  S.,  4  Tex.  Ap.  292;  Cox  v.  S., 
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§951  a.    1,    Witnesses  Absent. — If,     after    due    dilig- 
ence,'^ wMch  is  required  both  of  the  prosecuting  officer  and 


5  Tex.  Ap.  118;  Zumwalt  v.  S.,  5 
Tex.  Ap.  521;  Webb  v.  S.,  5  Tex. 
Ap.  596;  Peck  v.  S.,  5  Tex.  Ap.  611; 
Fields  V.  S.,  5  Tex.  Ap.  616;  Drake 
V.  S.,  5  Tex.  Ap.  649;  Coward  v.  S., 

6  Tex.  Ap.  59;  Dill  v.  S.,  6  Tex.  Ap. 
113;  Handline  v.  S.,  6  Tex.  Ap.  347; 
White  V.  S.,  6  Tex.  Ap.  476;  Colton 
V.  S.,  7  Tex.  Ap.  50;   Chaplin  v.  S., 

7  Tex.  Ap.  87;  Frye  v.  S.,  7  Tex. 
Ap.  94;  Cooper  v.  S.,  7  Tex.  Ap. 
194;  Johnson  v.  S.,  7  Tex.  Ap.  297; 
Vickery  v.  S.,  7  Tex.  Ap.  401;  Rey- 
nolds V.  S.,  7  Tex.  Ap.  516;  Krehs  t. 
S.,  8  Tex.  Ap.  1;  Howard  v.  S.,  8 
Tex.  Ap.  53;  Reynolds  v.  S.,  8  Tex. 
Ap.  493;  Anderson  v.  S.,  8  Tex.  Ap. 
542;  Clampitt  v.  S.,  9  Tex.  Ap.  27; 
Barrett  v.  S.,  9  Tex.  Ap.  33;  White 
V.  S.,  9  Tex.  Ap.  41;  Parkerson  v. 
S.,  9  Tex.  Ap.  72;  Dowdy  v.  S.,  9 
Tex.  Ap.  292;  Martin  y.  S.,  9  Tex. 
Ap.  293;  Sheckles  V.  S.,  9  Tex.  Ap. 
326;  Early  v.  S.,  9  Tex.  Ap.  476; 
Graves  v.  S.,  9  Tex.  Ap.  559;  Bur- 
ton V.  S.,  9  Tex.  Ap.  605;  Lyons  v. 
S.,  9  Tex.  Ap.  636;  Greenwood  v. 
S.,  9  Tex.  Ap.  638;  Hollis  v.  S.,  9 
Tex.  Ap.  643;  Atkins' v.  S.,  11  Tex. 
Ap.  8,  17;  Gaston  v.  S.,  11  Tex.  Ap. 
143;  Garrold  v.  S.,  11  Tex.  Ap.  219; 
Eldrldge  v.  S.,  12  Tex.  Ap.  208; 
Ratliff  V.  S.,  12  Tex.  Ap.  330;  Strick- 
land V.  S.,  13  Tex.  Ap.  364;  Hackett 
V.  S.,  13  Tex.  Ap.  406;  Wooldridge  v. 
S.,  13  Tex.  Ap.  443;  44  Am.  R.  708; 
Holder  v.  S.,  13  Tex.  Ap.  601;  Hart 
V.  S.,  14  Tex.  Ap.  657;  Garcia  v.  S., 
15  Tex.  Ap.  120;  Beatey  v.  S.,  16 
Tex.  Ap.  421;  Lill'ard  v.  S.,  17  Tex. 
Ap.  114;  Long  v.  S.,  17  Tex.  Ap. 
128;  Thomas  v.  S.,  17  Tex.  Ap.  437 
Barrett  v.  S.,  18  Tex.  Ap.  64 
Hughes   V.    S.,    18    Tex.    Ap.     130 


Adams  v.  S.,  19  Tex.  Ap.  1;  Irvine 
V.  S.,  20  Tex.  Ap.  12;  Turner  v.  S., 
20  Tex.  Ap.  56;  Bond  v.  S.,  20  Tex. 
Ap.  421;  Testard  v.  S.,  26  Tex.  Ap. 
260,  9  S.  W.  888;  Boyett  v.  S.,  26 
Tex.  Ap.  689,  9  S.  W.  275;  Peace  v, 
S.,  27  Tex.  Ap.  83,  10  S.  W.  761; 
Wampler  v.  S.,  28  Tex.  Ap.  352,  13 
S.  W.  144;  Self  v.  S.,  28  Tex.  Ap. 
398,  13  S.  W.  602;  Hammond  v.  Si, 

28  Tex.  Ap.  413,  13  S.  W.  605;  Cald- 
weU  V.  S.,  28  Tex.  Ap.  566,  14  S.  W. 
122;  Leeper  v.  S.,  29  Tex.  Ap.  63, 
14  S,  W.  398;  Abrigo  v.  S.,  29  Tex. 
Ap.  143,  15  S.  W.  408;   Slade  v.  S., 

29  Tex.  Ap.  381,  16  S.  W.  253;  Friz- 
zell  V.  S.,  30  Tex,  Ap.  42,  16  S.  W. 
751;  Gonzales  v.  S.,  30  Tex.  Ap.  203, 
16  S.  W.  978;  Sherar  v.  S.,  30  Tex. 
Ap.  349,  17  S.  W.  621;   Otero  v.  S., 

30  Tex.  Ap.  450,  17  S.  W.  1081; 
Ellis  V.  S.  30  Tex.  Ap.  601,  18  S.  W. 
139;  Stephens  v.  S.,  31  Tex.  Cr.  365, 
20  S.  W.  826. 

Utah.     P.  V.  Garns,  2  Utah,  260. 

Virginia.  Roussell  v.  C,  28 
Grat.  930;  Walton  v.  C,  32  Grat. 
855;   Taylor  v.  C,  77  Va.  692. 

Wisconsin.  Bookhout  v.  S.,  66 
Wis.  415,  28  N.  W.  179. 

United  States.  Crumpton  v.  U. 
S.,  138  U.  S.  361,  11  S.  Ct.  355. 

92.  Jetton  v.  S.,  17  Tex.  Ap.  311 ; 
Ninnon  v.  S.,  17  Tex.  Ap.  650; 
Parker  v.  S.,  18  Tex.  Ap.  72;  Holder 
v.  S.,  13  Tex.  Ap.  601;  Williams  v. 
S.,  10  Tex.  Ap.  114;  Donovan  v.  S., 
4  Tex.  Ap.  372;  Davis  v.  S.,  85 
Tenn.  522,  3  S.  W.  348;  S.  v.  Egan, 
37  La.  Ann.  368;  S.  v.  Dakin,  52 
Iowa,  395,  31  N.  W.  411;  McDer- 
mott  V.  S.,  89  Ind.  187;  S.  v.  Brown 
(Iowa  1909),  121  N.  W.  513;  Moody 
V.   Com.,  19  Ky.  L.  1198,  43  S.  W. 
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the  defendant,  a  witness  material  for  the  party,"^  yet  pro- 
curable,"* is  or  will  be  absent,  the  court  on  due  application 
will  grant  a  continuance.    Thus, — 

2.  Some  Particulars.— A  defendant's  not  having  been 
given  sufficient  time  to  look  up  his  testimony  will  be  good 
cause,*®  but  not  if  the  lack  was  the  product  of  his  own  or 
ordinarily  his  counsel's  neglect.®^  After  due  time  has 
elapsed,  he  will  be  presumed  to  know  who  his  witnesses  are 


209;  S.  V.  Mills,  123  La.  781,  49  So. 
523;  Stacy  v.  S.,  48  Tex.  Cr.  Ap. 
95,  86  S.  W.  327;  Todd  v.  S. 
57  Tex.  Cr.  15,  26,  121  S.  W.  506;  S. 
V.  Corcoran,  7  Idaho,  120  61  P.  1034; 
S.  V.  Thompson,  141  Mo.  408,  42  S. 
W.  949  affl'd  171  U.  S.  380,  18  S.  Ct. 
922;  P.  V.  Lang,  142  Cal.  482,  76 
P.  232;  Jones  v.  S.  125  Ga.  307,  54 
S.  B.  122;  S.  V.  Miller,  63  Kan.  62, 
64  P.  1033;  McQueen  v.  Com.,  28 
Ky.  L.  20,  88  S.  W.  1047. 

93-  Smith  v.  S.,  20  Tex.  Ap.  134; 
Means  v.  S.,  10  Tex.  Ap.  16,  38  Am. 
R.  640;  Willison  v.  S.,  7  Tex.  Ap. 
400;  McCracken  v.  S.,  6  Tex.  Ap. 
507;   Murphy  v.  S.,  6  Tex.  Ap.  420; 

5.  V.  Dale,  89  Mo.  579,  1  S.  W.  760; 
Peace  v.  S.,  27  Tex.  Ap.  83,  10  S. 
W.  761;  Moulder,  v.  Kempff,  115 
Ind.  459,  17  N.  E.  906;  Browning  v. 
S.,  26  Tex.  Ap.  432,  9  S.  W.  770; 
Moore  v.  S.,  50  Ark.  25,  6  S.  W. 
17;     S.    V.    McDonough,    104    Iowa, 

6,  73  N.  W.  357;  Smith  v.  Com.,  133 
Ky.  532,  118  S.  W.  368;  Thurman  v. 
Com.,  142  Ky.  347,  134  S.  W.  174; 
Ossenkop  v.  S.,  86  Neb.  539,  126  N. 
W.  72;  Krause  v.  S.,  88  Neb.  473, 
129  N.  W.  1020;  Johnson  v.  S.,  56 
Tex.  Cr.  Ap.  540,  120  S.  W.  1000; 
Hart  V.  S.  (Tex.  Cr.  Ap.  1911),  134 
S.  W.  1178. 

94.  S.  V.  Day,  100  Mo.  242,  12  S. 
W.  365;  S.  V.  Robinson,  29  La.  Ann. 
364;    S.   V.   Hagan,    22    Kan.    490; 


Wooltolk  V.  S.,  85  Ga.  69,  11  S.  E. 
814;  McCarthy  v.  S.,  90  Ark.  384, 
119  S.  W.  647;  P.  v.  Russell,  156 
Cal.  450,  105  P.  416;  Ferrell  v.  Com. 
(Ky.  1910),  127  S.  W.  162;  S.  v. 
Voll  (Miss.  1910),  51  So.  275;  S.  v. 
Stevens,  19  N.  D.  249,  123  N.  W. 
888;  Buckner  v.  S.,  55  Tex.  Cr.  Ap. 
511,  117  S.  W.  802;  Ross  v.  S.,  56 
Tex.  Cr.  Ap.  275,  118  S.  W.  1034; 
Myers  v.  S.,  56  Tex.  Cr.  Ap.  222,  118 
S.  W.  1032;  Robinson  v.  S.,  18  Wyo. 
216,  106  P.  24;  Strange  v.  Com.,  23 
Ky.  L.  1234,  64  S.  W.  980;  S.  v. 
Baptiste,  108  La.  586,  32  So.  461; 
S.  V.  Woodward,  182  Mo.  391,  81 
S.  W.  857,  103  Am.  St.  646;  Gass 
V.  S.,  44  Pla.  70,  32  So.  109;  P.  v. 
Sanders,  114  Cal.  216,  46  P.  153; 
Lane  v.  S.,  67  Ark.  290,  54  S.  W. 
870;  S.  V.  Madison,  49  W.  Va.  96, 
38  S.  E.  492. 

95.  S.  V.  Nash,  7  Iowa,  347; 
Metts  V.  S.,  29  Ga.  271;  S.  v.  Piles, 
3  Brev.  304,  1  Tread.  234;  Gladden 
V.  S.,  13  Fla.  623,  628;  Gibson  v.  S., 
9  Ind.  264;  Lott  v.  S.,  41  Tex.  121 
(compare  with  Craft  v.  C,  24  Grat. 
602) ;  S.  V.  Deschamps,  41  La.  Ann. 
1051,  7  So.  133;  S.  v.  Brooks,  39 
La.  Ann.  239,  1  So.  421;  Blackman 
V.  S.,  76  Ga.  288. 

96.  Buntain  v.  S.,  15  Tex.  Ap. 
515;  Goodman  v.  S.,  4  Tex.  Ap. 
349 ;  Walker  v.  S.,  91  Ala.  76,  9  So. 
87. 
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and  what  they  will  swear  to.  Then  if  one  is  absent  or  sick 
and  not  to  be  procured  till  a  future  day  or  term,  he  must 
make  affidavit  setting  forth  the  name  and  residence  of  the 
witness,  the  facts  which  he  is  expected  to  prove,"''  their 
materiality  to  his  ease, — as,  for  example,  that  he  cannot 
prove  them  otherwise,^*  and  their  relevancy  to  the  issue, — 
why  his  presence  cannot  now  be  had,  and  the  reasons  to  iDe- 
lieve  it  may  be  then,  together  with  what  will  render  ap- 
parent his  own  want  of  laches.®®  If  the  court  is  satis- 
fied on  all  these  points,  and  deems  that  at  the  future  term 
the  material  and  needful  evidence  may  probably  ^  be  had. 


97.  S.  V.  Underwood,  76  Mo.  630; 
S.  V.  Strattman,  100  Mo.  540,  13 
S.  W.  814;  S.  V.  Smith,  124  La.  1035, 
50  So.  842. 

98.  Wiggins  v.  S.,  84  Ga.  488,  10 
S.  E.  1089;  Pogarty  v.  S.,  80  Ga. 
450,  5  S.  E.  782;  S.  v.  Lett,  85  Mo. 
52;  Anderson  v.  S.,  72  Ga.  98; 
Varnadoe  v.  S.,  67  Ga.  768.  As  to 
alibi,  see  Pinckord  v.  S.,  13  Tex.  Ap. 
468. 

99.  Huebner  v.  S.,  3  Tex.  Ap. 
458;  Rhodes  v.  S.,  41  Ga.  215;  Binns 
V.  S.,  38  Ind.  277;  Jenks  v.  S.,  39 
Ind.  1;  Jones  v.  S.,  11  Ind.  357; 
Steele  v.  P.,  45  111.  152;  Button  v. 
S.,  5  Ind.  533;  Miller  v.  42  Ind.  544; 
S.  V.  Burns,  54  Mo.  274;  P.  v.  Cleve- 
land, 49  Cal.  577;  S.  v.  Lange,  59 
Mo.  418;  Shirwin  v.  P.,  69  111.  55; 
C.  V.  Carter,  11  Pick.  277;  Rhea  v. 
S.,  10  Yerg.  258;  McDaniel  v.  S., 
8  Sm..&  M.  401,  47  Am.  D.  93;  At- 
torney-General V.  Laragoity,  3 
Price,  221;  P.  v.  Baker,  1  Cal.  403; 
P.  V.  Thompson,  4  Cal.  238;  P.  v. 
Quincy,  8  Cal.  89;  Fleming  v.  S., 
11  Ind.  234;  S.  v.  Farr,  33  Iowa, 
553;  P.  V.  McCrory,  41  Cal.  458; 
Guagando  v.  S.,  41  Tex.  626;  S.  v. 
Tilghman,  6  Iowa,  296;  S.  v.  Sater, 
8   Iowa,    420;    Wall   v.   S.,   18   Tex. 


682,  70  Am.  D.  302;  S.  v.  Williams, 

8  Iowa,  533;  Reg.  v.  Savage,  1  Car. 
&  K.  75;  Murry  v.  S.,  1  Tex.  Ap. 
174;  Townsend  v.  S.,  41  Tex.  134; 
King  V.  S.,  21  Ga.  220;   Fox  v.  S., 

9  Ga.  373;  Studstill  v.  S.,  7  Ga.  2; 
S.  V.  Petihone,  T.  U.  P.  Charl.  300; 
Rex  v.  Jones,  8  East,  31;  Griflln  v. 
S.,  26  Ga.  493;  Moody  v.  P.,  20  111. 
315;  Preleigh  v.  S.,  8  Mo.  606;  P. 
V  Horton,  4  Par.  Cr.  222;  C.  v. 
Gross,  1  Ashm.  281;  Allphin  v.  S., 
41  Tex.  79;  'wise  v.  S.,  34  Ga.  348; 
Gladden  v.  S.,  12  Fla.  562;  Lofton 
V.  S.,  14  Ind.  1;  Reg.  v.  Macarthy, 
Car.  &  M.  625;  Copenhaven  v.  S., 
14  Ga.  22;  Rex  v.  Savage,  5  Car.  & 
P.  143;  Cutler  v.  S..  42  Ind.  244; 
IT.  S.  V.  Little,  2  Wash.  C.  C.  159; 
Halbert  v.  S.,  31  Tex.  357;  Worme- 
ley  V.  C,  10  Grat.  658;  Vanwey  v. 
S.,  41  Tex.  639;  Reg.  v.  Mitchel,  3 
Cox  C.  C.  1;  Hyde  v.  S.,  16  Tex. 
445,  67  Am.  D.  630;  Bledsoe  v.  C, 
6  Rand,  673;  Wolf  v.  S.,  4  Tex.  Ap. 
332;  S.  v.  O'Neil,  13  Or.  183,  9  P. 
284;  White  v.  C,  80  Ky.  480;  Wil- 
liams V.  S.,  10  Tex.  Ap.  528;  S.  v. 
Smith,   124  La.  1035,   50   So.   842. 

1.  A  possibility  is  not  enough. 
Harris  v.  S.,  8  Tex.  Ap.  90;  Grissom 
V.   S.,   8   Tex.  Ap.   386. 
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it  will  grant  the  continuance;^  but  not  if  the  prosecuting 
oflScer  will  undertake  to  admit,  at  the  trial,  the  truth  of 
what  is  expected  to  be  proved.^    A  second  or  even  third 


2.  S.  V.  Files,  supra;  C.  v.  Mil- 
lard, 1  Mass.  6;  McKay  v.  S.,  12  Mo. 
492;  Rex  v.  D'Bon,  3  Bur.  1513,  1 
W.    Bl.    510. 

3.  Browning  v.  S.,  33  Miss.  47, 
71;  Wteeler  v.  S.,  8  Ind.  113; 
Pannell  v.  S.,  29  Ga.  681;  P.  v.  Wil- 
son, 3  Par.  Cr.  199;  McCarthy  v. 
S.,  90  Ark.  384,  119  S.  W.  647; 
Risner  v.  Com'.,  133  Ky.  11,  117  S. 
W.  318;  Freeman  v.  Com.  (Ky. 
1909),  118  S.  W.  917.  There  are 
some  differences  of  judicial  opin- 
ion as  to  the  form  and  the  effect 
of  the  required  admission.  Some  In 
construing  the  statutes  hold  that 
the  Court  has  power  to  overrule  an 
application  hy  the  prisoner  for  a 
continuance  wihere  the  prosecuting 
officer  offers  to  admit  that  the  testi- 
mony of  the  ahsent  witness  would 
be  as  stated  in  the  affidavit  with- 
out admitting  that  it  is  true.  Keat- 
ing V.  P.,  160  111.  480,  43  N.  E.  724; 
Adkins  v.  Com.,  98  Ky.  539,  33  S. 
W.  948,  17  Ky.  L.  1091,  32  L.  R.  A. 
108;  P.  v.  Leyshon,  108  Cal.  440,  41 
P.  480;  Fanton  v.  S.,  50  Neb.  351, 
69  N.  W.  953,  36  L.  R.  A.  158;  Ter. 
V.  Perkins,  2  Mont.  467,  470;  Ter. 
V.  Harding,  16  Mont.  323,  12  P. 
750;  Ter.  v.  Guthrie,  2  Ida.  398; 
Hoyt  V.  P.,  140  111.  588,  30  N.  E. 
315,  16  L.  R.  A.  239n;  Hickam  v. 
P.,  137  111.  75,  27  N.  E.  88;  S.  v. 
Hartley,  48  Kan.  421,  29  P.  701,  cit- 
ing cases;  S.  v.  Shannehan,  22 
Iowa,  435;  S.  v.  McComb,  18  Iowa, 
43  Cf.  Pace  v.  Com.,  89  Ky.  204,  12 
S.  W.  271,  11  Ky.  L.  407;  S.  v. 
Lund,  49  Kan.  580,  31  P.  146;  S.  v. 
Daniels,  49  La,  Ann.  954,  22  So.  415; 


S.  V.  Hutto,  66  S.  C.  449,  45  S.  E. 
13;  P.  V.  Mylin,  139  111.  Ap.  550, 
aff'd   236   111.   19,   86   N.  E.   156. 

Other  authorities  hold  that  inas- 
much as  most  of  the  constitutions 
guarantee  an  accused  person  the 
right  to  the  personal  presence  of 
his  witnesses,  a  statute  depriving 
him  of  his  right  to  a  continuance  if 
the  prosecuting  officer  shall  con- 
sent that  the  affidavit  stating  the 
evidence  which  he  is  to  give  may 
be  read,  is  unconstitutional.  S.  v. 
Berkley,  92  Mo.  41,  4  S.  W.  24; 
Adkins  v.  Com.,  98  Ky.  539,  33  S. 
W.  948,  17  Ky.  L.  1091,  32  L.  R.  A. 
108;  Graham  v.  S.,  50  Ark.  161,  6 
S.  W.  721;  S.  V.  Baker,  13  Lea 
(Tenn.)  326;  Pace  v.  Com.,  89  Ky. 
204,  12  S.  W.  271,  11  Ky.  L.  407. 
Cf.  S.  V.  Loe,  98  Mo.  609,  12  S.  W. 
254;  Goodman  v.  S.,  Meigs  (Tenn.) 
195;  Risner  v.  Com.  (Ky.),  117  S. 
W.  318;  Mise  v.  Com.  (Ky.),  80  S. 
W.  457,  25  Ky.  L.  2207;  Foster  v. 
S.,  79  Neb.  259,  112  N.  W.  656; 
Gaines  v.  S.,  146  Ala.  16,  41  So. 
865;  P.  V.  Fong  Chung,  5  Cal.  Ap. 
587,  91  P.  105. 

In  the  absence  of  statute  an  ad- 
mission by  the  State  that  the  state- 
ments of  the  evidence,  the  witness 
would  give  are  true  and  admitting 
them  as  his  evidence  will  be  suffi- 
cient to  avoid  the  granting  of  a  con- 
tinuance to  defendant.  Powers  v. 
S.,  80  Ind.  77;  Pace  v.  Com.,  89  Ky. 
204,  12  S.  W.  271;  O'Brien  v.  Com., 
89  Ky.  354,  12  S.  W..  471,  11  Ky.  L. 
534;  Browning  v.  S.,  33  Miss.  47; 
Van  Meter  v.  P.,  60  111.  168;  Miller 
V.  S.,  9  Ind.  340;  P.  v.  Vermilyea,  7 
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continan'ce  may  be  granted,  but  it  will  not  be  so  readily  as 
the  first.*  And  some  consideration,  on  a  question  of  tbe 
party's  apparent  dilatoriness,  will  be  given  to  poverty.^ 
Neglecting  to  serve  the  witness  with  process  is  not  a  fatal 
dilatoriness,  in  a  case  of  good  faith,  where  he  has  promised 
his  voluntary  presence.^  An  error  in  refusing  a  continuance 
is  cured  by  the  witness's  appearing  at  the  trialJ  Again, — 
§  951  b.  Public  Excitement — against  the  party-,  such 
that  he  cannot  now  have  the  fair  trial  he  may  when  it  sub- 
sides, will  sometimes  move  the  judicial  discretion  to  grant 


Cow.    (N.  Y.)    369;   Wassels  v.  S., 
26  Ind.  30;   P.  v.  Diaz,  6  Cal.  248 
Trulock  V.  S.,  1  Clarke  (Iowa),  515 
S.  V.  Baker,  13  Lea   (Tenn.),,  326 
P.  V.  Brown,  54  Cal.  243;  P.  v.  Wil 
son,     3     Park.    Cr.     (N.    Y.)     199 
Nichols  V.  Com.,    11    Bush.    (Ky.) 
575;   Terry  v.  S.,  120  Ala.  286,  25 
So.   176;    S.   V.   Williams,   76   S.   C. 
135,  57  S.  E.  783;    S.  v.  High,  116 
La.  79,   40  So.  538;  S.  v.  Wilcox,  21 
S.  D.   532,   114  N.  W.   687. 

The  statements  in  the  affidavit 
are  then  not  open  to  contradiction 
and  the  accused  receives  the 
benefit  of  this  evidence  free  from 
impeachment.  The  State  cannot 
reserve  the  right  to  impeach  the 
credibility  of  this  evidence  in  any 
way.  P.  V.  Diaz,  6  Cal.  248;  Was- 
sels V.  S.,  26  Ind.  30;  Powers  v.  S., 
80  Ind.  77.  Cf.  Burchfleld  v.  S.,  82 
Ind.  580;  Ter.  v.  Emilio,  14  N.  M. 
147,  89  P.  239;  Miller  v.  S.,  139 
Wis.  57,  119  N.  W.  850;  Howeton 
V.  Com.,  33  Ky.  L.  1008,  112  S.  W. 
606;  Huftaker  v.  Com.,  124  Ky.  115, 
98  S.  W.  331,  30  Ky.  L.  334;  Davis 
V.  S.,  52  Tex.  Cr.  332,  107  S.  W. 
855. 

4.  Gladden  v.  S.,  13  Pla.  623; 
C.  V.  Millard,  1  Mass.  6;  Burrell  v. 
S.,  18  Tex.  713;  Price  v.  S.,  7  Ga. 
Ap.   571,   67   S.   E.   679;    Ray   v.   S. 


(Tex.  Cr.  Ap.  1905),  85  S.  W.  1151; 
Gipson  V.  S.,  58  Tex.  Cr.  Ap.  403,. 
126  S.  W.  267;  Hourigan  v.  Com., 
94  Ky.  520,  15  Ky.  L.  265,  23  S.  W. 
355;  S.  V.  Inks,  135  Mo.  678,  37  S. 
W.  942;  S.  V.  Dyer,  139  Mo.  199,  40 
S.  W.  768;  Baker  v.  S.,  Ill  Ga.  141,^ 
36  S.  E.  607. 

5.  Reg.  V.  Langhurst,  10  Cox  C. 

C.  353;  s.  c,  nom.  Reg.  v.  Long- 
hurst,  4  Fost.  &  P.  969. 

6.  XJ.  S.  V.  Moore,  Wall.  C.  C. 
23;  P.  V.  Brown,  46  Cal.  102;  Brown 
V.  S.,  65  Ga.  332.  See  Henderson  v. 
S.,  22  Tex.  593;  Mapes  v.  S.,  14 
Tex.  Ap.  129;  S.  v.  Barker,  43  Kan. 
262,  23  P.  575. 

7.  Black  >•  V.  S.,  47  Ga.  .589; 
Mitchell  V.   S.,  22  Ga.   211,   68  Am. 

D.  493;  Callahan  v.  S.,  30  Tex.  488; 
Cook  V.  S.,  26  Ga.  593;  Weeks  v. 
S.,  31  Miss.  490.  Consult,  further, 
on  the  general  subject  of  this  sec- 
tion, Pyburn  v.  S.,  84  Ga.  193,  10 
S.  E.  733;  Waldrup  v.  Maxwell,  84 
Ga.  113,  10  S,  E.  597;  Rowland  v. 
S.,  35  Tex.  487;  Dacy  v.  S.,  17  Ga. 
439;  Atorney-General  v.  Thaoker, 
2  Price,  116;  Reid  v.  S.,  23  Ga.  190; 
Bowman  v.  S.,  40  Tex.  8;  Brady  v. 
S.,  48  Ga.  311;  Mendum  v.  C,  6 
Rand.  704;  Reese  v.  S.,  7  Ga.  373; 
Rex  V.  Doyle,  1  Esp.  125. 
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a  continuance ;  ®  but  less  frequently  or.  not  at  all  after  tlie 
first  term.®  -Ordinarily  mere  excitement,  with  which  noth- 
ing else  prejudicial  blends,  is  not  deemed  adequate,  espe- 
cially in  cases  not  of  a  public  character.^" 

§  951  c.  1.  Absence  or  Sickness  of  Counsel — is  more  or 
less  availing  according  to  circumstances.^^ 

2.  Lack  of  Time  for  Counsel — to  make  due  prepara- 
tion should  ordinarily  prompt  continuance,  yet  not  in  all 
possible  circumstances.^^ 

3.  The  Ignorance  of  a  Witness, — ^rendering  instruction 
necessary  as  to  the  nature  of  an  oath,  is  another  ground  for 
continuance.^^ 


8.  Bishop  V.  S.,  9  Oa.  121;  Mad- 
■dox  V.  S.,  32  Ga.  581,  79  Am.  D. 
307;  Reg.  v.  Bolam,  2  Moody  &  R. 
192;  Roberts  v.  S.,  14  Ga.  8,  58  Am. 
D.  528.  See  Beavers  v.  S.,  58  Ind. 
530. 

9.  Wright  V.  S.,  18  Ga.  383; 
Revel  V.  S.,  26  Ga.  275. 

10.  Thomas  v.  S.,  27  Ga.  287; 
Poole  V.  S.,  18  Ga.  567;  Mitchell  v. 
S.,  41  Ga.  527;  Brinkley  v.  S.,  54 
Ga.  371;  Reese  v.  S.,  7  Ga.  373; 
Thompson  v.  S.,  24  Ga.  297;  Wool- 
folk  V.  S.,  85  Ga.  69,  11  S.  E.  814; 
Taylor  v.  S.,  135  Ga.  622,  70  S.  E. 
237;  Hutcherson  v.  S.  (Tex.  Cr.  Ap. 
1911),  136  S.  W.  53. 

11.  Reg.  V.  Gurne,  11  Cox  C. 
C.  414;  S.  v.  Dubois,  24  La.  Ann. 
309;  P.  V.  Logan,  4  Cal.  188;  Bag- 
well V.  S.,  56  Ga.  406;  Walker  v. 
S.,  13  Tex.  Ap.  618,  44  Am.  R.  716, 
note;  Goodman  v.  S.,  4  Tex.  Ap. 
349;  Alexander  v.  S.,  4  Tex.  Ap. 
361;  S.  V.  Parker,  106  Mo.  217,  17 
S.  W.  180;  P.  V.  Shufelt,  61  Mich. 
237,  28  N.  W.  79;  S.  v.  Sullivan, 
43  Kan.  563,  23  P.  645;  Poppell  v. 
S.,  71  Ga.  276 ;  Garner  v.  S.,  28  Pla. 
113,   29   Am.   St.   232,    9    So.    835; 


Leslie  v.  Com.,  19  Ky.  Law,  1201,  42 
S.  W.  1095;  Johnson  v.  Com.  (Ky. 
1909),  119  S.  W.  745;  S.  v.  Boyles- 
ton,  84  S.  C.  574,  66  S.  B.  1047. 

12.  S.  V.  Johnson,  36  La.  Ann. 
852;  S.  V.  Simpson,  38  La.  Ann. 
23;  S.  V.  Deschamps,  41  La.  Ann. 
1051,  7  So.  133;  S.  v.  Lewis,  74  Mo. 
222;  S.  V.  Jewell,  90  Mo.  467,  3  S. 
W.  77;  Buntain  v.  S.,  15  Tex.  Ap. 
515;  Smedley  v.  Com.,  138  Ky.  1, 
127  S.  W.  485;  Ossenkop  v.  S.,  86 
Neb.  539,  126  N.  W.  72;  S.  v.  Finch, 
54  Or.  482,  103  P.  505;  Hunter  v. 
S.,  3  Okla.  Cr.  Ap.  533,  107  P. 
444. 

13.  Anonymous,  1  Leach,  430, 
note;  Reg.  v.  Nicholas,  2  Car.  & 
K.  256,  2  Cox  C.  C.  136. 

Other  questions.  For  some  other 
questions  connected  with  this  sub- 
title, see  Thompson  v.  S.,  24  Ga. 
297;  Wall  v.  S.,  18  Tex.  682,  70  Am. 
D.  302;  S.  V.  Linhart,  23  Iowa, 
314;  Fraln  v.  S.,  40  Ga.  529;  White 
V.  S.,  31  Ind.  262;  McCorkle  v.  S., 
14  Ind.  39;  U.  S.  v.  Pullerton,  6 
Blatch.  275;  S.  v.  Whitsell,  55  Mo. 
430;  Brinkley  v.  S.,  54  Ga.  371; 
Golden  v.   S.,  19  Ark.   590;    Rex  v. 
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III.    The  Effect  of  Delays. 

§  951  d.  Caused  by  Self. — ^A  defendant  cannot  complain 
of  any  delay  of  the  trial  caused  by  Mmself.^*    But — 

§  951 6.  Speedy  Trial. — ^Every  arretted  person  has  a 
natural  right,  secured  by  our  constitutions,  to  a  speedy 
trial.^^    And — 

§951f.  Statutes, — giving  effect  to  this  right,  ^®  have 
been  passed  in  most  of  our  States,  in  substance  providing 
that  prisoners  not  tried  within  a  given  time  shall  be  dis- 
■charged.^^ 


RadclifEe,  1  W.  Bl.  3;  s.  c,  nom. 
Hex  V.  Ratcllffe,  1  Wils.  150;  S.  v. 
Lane,  11  Kan.  458. 

14.  C.  V.  Philadelphia  County 
Prison,  4  Brews.  320;  McKinney  v. 
P.,  2  Oilman,  540,  43  Am.  D.  65; 
S.  V.  Posey,  7  Rich.  484;  Reg.  v. 
Bowen,  9  Car.  &  P.  509;  C.  v. 
SherifE,  16  S.  &  R.  304;  S.  v.  Steen, 
115  Mo.  474,  22  S.  W.  461;  P.  v. 
Economac,  243  111.  107,  90  N.  E.  302. 

15.  Ante,  §  258;  Nixon  v.  S.,  2 
Sm.  &  M.  497,  41  Am.  D.  601;  Tims 
V.  S.,  26  Ala.  165;  Stewart  v.  S..  13 
Ark.  720;  Thornton  v.  S.,  7  Ga.  Ap. 
752,  67  S.  E.  1055;  S.  v.  Morgan,  84 
Kan.  625,  114  P.  846;  S.  v.  Webb, 
155  N.  C.  426,  70  S.  E.  1064;  S.  v. 
Bethune,  86  S.  C.  143,  67  S.  E.  466. 
By  a  speedy  trial  is  meant  one  that 
can  be  had  as  soon  after  indict- 
ment as  the  state  can,  with  rea- 
sonable diligence  prepare  for  it, 
Thaving  reference  to  the  terms  of 
■court. 

16.  See  Rex  v.  Walter,  8  Mod.  5. 

17.  I  do  not  deem  any  exposi- 
tions of  these  statutes  or  of  the  in- 
termingling common  law  essential 
Tiere,  but  the  following  references 
■will  be  helpful: 

Alabama.    S.  v.  Phil,  1  Stew.  31; 


Ex  parte  Simonton,  9  Port.  390,  33 
Am.  D.  320;  Smith  v.  Strobach,  50 
Ala.  402;  Rogers  v.  S.,  79  Ala.  59. 

Arkansas.  Stewart  v.  S.,'  13  Ark. 
720;  Dillard  v.  S.,  65  Ark.  404,  46 
S.  W.  533. 

California^  Ex  parte  Pennessy, 
54  Cal.  101;  P.  v.  Camilo,  69  Cal. 
540,  19  P.  128;  P.  v.  Cline,  74  Cal. 
575,  16  P.  391;  Ex  parte  Ross,  82 
Cal.  109,  22  P.  1086;  P.  v.  Morino, 
85  Cal.  515,  24  P.  892;  P.  v.  Vasalo, 
120  Cal.  168,  52  P.  305. 

Colorado.  In  re  Garvey,  7  Colo. 
502,  4  P.  758;  Van  Buren  v.  P.,  7 
Colo.  Ap.  136,  42, P.  599. 

Georgia.  S.  v.  Monaquo,  T.  U.  P. 
Charl.  24;  Denny  v.  S.,  6  Ga.  491; 
Durham  v.  S.,  9  Ga.  306;  Kerese  v. 
S.,  10  Ga.  95;  Jordan  v.  S.,  18  Ga. 
532;  Price  v.  S.,  25  Ga.  133;  Geiger 
V.  S.,  25  Ga.  667;  Watts  v.  S.,  26  Ga. 
231;  Couch  v.  S.,  28  Ga.  64;  Christ- 
inas V.  S.,  53  Ga.  81;  Little  v.  S., 
54  Ga.  24;  Roebuck  v.  S.,  57  Ga. 
154;  Adams  v.  S.,  6'5  Ga.  516; 
Brown  v.  S.,  85  Ga.  713,  11  S.  E. 
831;  Campbell  v.  S.,  6  Ga.  Ap.  539, 
65  S.  E.  307;  Collins  v.  Smith,  7 
Ga.  Ap.  653,  67  S.  E.  847;  Thorn- 
ton V.  S.,  7  Ga.  Ap.  752,  67  S.  E, 
1055. 
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IV.    Arrangements  within  the  Court-room. 

§952,  General. — "The  order  of  a  court  of  justice,"  it 
has  been  said,  "  is  a  part  of  the  law  of  the  land.  The  dif- 
ferent departments  of  a  court  are  the  bench,  the  bar,  the 
clerk's  box,  within,  and  behind  the  bar,  and  the  area  of 
the  court.  The  bench,  bar,  and  clerk's  box  are  intended 
for  the  officers  of  the  court.  They  are  peculiarly  under  the 
government  of  the  court.  Strictly  speaking,  no  person  has 
a  right  to  go  into  the  bar  but  attorneys.  The  people  have 
a  right  to  be  anywhere  in  the  court-house  except  on  the 
bench,  in  the  bar,  or  clerk's  box,  so  long  as  they  demean 


Illinois.  Brooks  v.  P.,  88  111.  327; 
Gallagher  v.  P.,  88  111.  335;  Ochs 
V.  P.,  25  111.  Ap.  379. 

Indiana.  MoGulre  v.  Wallace, 
109  Ind.  284,  10  N.  E.  Ill;  S.  v. 
Kuhn,  154'  Ind.  450,  57  N.  E.  106. 

Iowa.  Brotherton  v.  Brotherton, 
41  Iowa,  112. 

Kansas.  In  re  Edwards,  35  Kan. 
99,  10  P.  539;  S.  v.  Edwards,  35 
Kan.  105,  10  P.  544;  In  re  Mc- 
Micken,  39  Kan.  406,  18  P.  473. 

IVIassachusetts.  Glover's  Case, 
109  Mass..  340. 

IVlicliigan.  P.  v.  Shufelt,  61  Mich. 
237,  28  N.  W.  79. 

IVIinnesota.  S.  v.  Thompson,  32 
Minn.  144,  19  N.  W.  730;  S.  v. 
Riley,  "109  Minn.  529,  124  N.  W.  11. 

IVIississippi.  Byrd  v.  S.,  1  How. 
Miss.  163;  Ex  parte  Copies,  58 
Miss.   358. 

IVIIssouri.  Robinson  v.  S.,  12  Mo. 
592;  Fanning  v.  S.,  14  Mo.  386;  S. 
V.  Hunting,  21  Mo.  464;  S.  v.  Cox, 
65  Mo.  29;  S.  v.  Nugent,  71  Mo. 
136;  S.  V.  Ashcraft,  95  Mo.  348,  8 
S.  W.  216;  S.  V.  Mollineaux,  149 
Mo.  646,  51  S.  W.  462. 

Montana.  U.  S.  v.  Fox,  3  Mont. 
512. 


Nebraska.  Critser  v.  S.,  87  Neb. 
727,  127  N.  W.  1073. 

New  Jersey.  S.  v.  Garthwaite,  3 
Zab.  143;  Patterson  v.  S.,  20  Vroom, 
326. 

Pennsylvania.  Clark  v.  C,  29 
Pa.  129;  C.  v.  Prophet,  1  Browne, 
135;  Hester  v.  C,  85  Pa.  139;  C.  v. 
County  Prison  Superintendent,  97 
Pa.  211;  C.  V.  Hale,  13  Philad.  452. 

South  Carolina.  S.  v.  Buyck,  2 
Bay,  563,  1  Brev.  460;  Logan  v.  S., 
2  Tread.  493;  S.  v.  Spergen,  1  Mc- 
Cord,  563;'  S.  v.  Fasket,  5  Rich.  255; 
S.  V.  Williams,  35  S.  C.  160,  14  S. 
E.  309. 

Texas.  Ex  parte  Walker,  3  Tex. 
Ap.  668;  Venters  v.  S.,  18  Tex.  Ap. 
198. 

Utali.  Ex  parte  Lowrie,  4  Utah» 
177,  7  P.  493. 

Virginia.  Vance  v.  C,  2  Va.  Cas. 
162;  C.  V.  Cawood,  2  Va.  Cas.  527; 
Green  v.  C,  1  Rob.  Va.  731;  Bell's 
Case,  7  Grat.  646;  Bell  v.  C,  8  Grat. 
600;  C.  V.  Adcock,  8  Grat.  661; 
Jones  V.  C,  19  Grat.  478;  Sands  v. 
C,  20  Grat.  800. 

Wasliington.  Thompson  v.  Terri- 
tory, 1  Wash.  Ter.,  n.  s.,  547;  S. 
V.  Hansen,  10  Wash.  235,  38  P. 
1023. 
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themselves  in  a  peaceable  manner,  except  sauntering  or 
standing  between  the  bench  and  bar.  The  ordinary  clients 
of  lawyers  sit  by  the  side  of  their  counsel,  by  the  general 
acquiesence  of  the  bar.  .'  .  .  .  In  criminal  cases,  the 
prisoner  is  either  on  bail  or  in  custody  on  his  trial.  If  the 
former,  his  proper  place  is  just  within  the  bar,  near  his 
counsel.  If  in  custody,  the  ofificers  of  court  place  him  be- 
hind the  bar,  within  sight  of  the  court,  where  he  is  attended 
by  the  court  and  its  officers."  ^* 

§952  a.  One  on  Trial — is  in  the  custody  of  the  law." 
Therefore  the  court  may  direct  how  he  shall  be  kept.  If 
brought  by  an  officer  from  prison,  the  latter  has  him  in 
■charge,  subject  to  the  orders  of  the  judge ; '"  when,  being 
on  bail,  he  comes  in  to  be  tried,  the  officer  executes  the 
orders  concerning  him  from  the  bench.  Sonie  deem  that  the 
sheriff  has  then  the  custody  by  mere  operation  of  law;^^ 
others,  that  at  least  it  is  wise  for  the  court,  in  a  case  of 
felony,  specially  to  order  the  bailed  prisoner  into  custody 
•during  the  trial  ^^  when  temptations  to  escape,  not  to  men- 
tion other  considerations,  are  particularly  pressing.  And 
it  is  believed  that  in  some  of  our  States,  under  some  forms 
of  recognizance,  the  liabilities  of  bail  cease  when  the  trial, 
in  the  defendant's  presence,  begins.^* 

§  953.  Prisoner's  Place  at  Trial. — ^By  the  English  prac- 
tice in  treason  and  felony,  defendants,  irrespective  of  rank, 
and  whether  on  bail  or  not,  occupy  the  dock  during  their 
trials.  Counsel  may  pass  back  and  forth  and  freely  com- 
municate with  them,  but  they  may  not  sit  beside  counsel 
as  of  right,  or  as  of  favor  to  either.^*    Yet  to  one  defehd- 

18.  White  and  Overton,  Justices,  41,  42.  See  P.  v.  Williams,  59  Cal. 
In  S.  V.  Underwood,  2  Tenn.  92.  674;   S.  v.  Black,  42  La.  Ann.  861, 

19.  Price  v.  S.  36  Miss.  531,  2  8  So.  594;  Turner  v.  S.,  70  Ga.  765. 
Morris   St.   Tr.   1168,   1181,   72  Am.  23.    Ante,  8  264j. 

D.  195;  P.  V.  Arnold,  248  111.  169,  93         24.    Reg.  v.  Egan,   9   Car.   &   P. 

N.  E.  786.  485,   note;    Reg.   v.    St.    George,    9 

20.  Ante,  §  217.  And  see  S.  v.  Car.  &  P.  483;  Reg.  v.  Zulueta,  1 
terown,  32  Miss.  275,  277.  Car.  &  K.  215,  1  Cox  C.  C.  20;  Reg. 

21.  Hodges  V.  S.,  8  Ala.  55.  v.  Douglas,  Car.  &  M.  193.    In  the 

22.  P.    V.    Beauchamp,    49    Cal.  last-cited   case,   the   court,    on   ap- 
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ing  himself,  where,  from  ill  health  or  hearing,  a  change  of 
position  is  essential  to  a  proper  defence,  such  change  is 
permitted.^''  In  trials  for  misdemeanor,  persons  defend- 
ing by  counsel  will  sometimes  be  suffered  to  sit  beside 
them,  or  at  the  table  of  the  court  if  defending  themselves,, 
irrespective  of  rank  or  bail;  ^®  yet  this  is  not  of  right,  and 
it  has  been  denied.^''    Now, — 

§  954.  With  Us, — a  presiding  judge  plainly  may,  as  in 
England,  determine  in  each  case  where  the  prisoner  shall 
sit  or  stand.  Still,  there  is  practically  a  usage ;  and  though 
the  author  cannot  say  authoritatively  what  it  is  in  each 
of  our  States,  probably  in  most  of  them  it  is  the  same  as, 
according  to  a  foregoing  extract,^*  it  is  in  Tennessee, — the 
strict  English  rules  not  being  enforced.^*  And  so,  the  au- 
thor submits,  it  should  be.  A  prisoner  should  be  as  free 
from  restraint,  and  from  every  mark  of  degradation,  and 
have  as  free  access  to  his  counsel — or,  if  he  manages  his  own 
cause,  be  permitted  to  occupy  a  position  as  convenient  for 
the  purpose — as  may  be  consistent  with  his  safe  custody 
and  the  orderly  administration  of  justice. 

§955.  Not  manacled. — It  was  long  ago  "resolved  that 
when  prisoners  come  to   the  bar  to  be   tried,    their  irons 

plication  of  the  prisoner,  allowed  the  table  of  the  court.  "In  strict- 
three  friends  to  stand  with  him  in  ness,"  said  Park  J.,  such  defendant 
the  dock,  but  refused  to  permit  him  "ought,  though  not  convicted,  to. 
to  stand  outside.  stand  in  the  dock  where  the  ~pris- 

25.  Home  Tooke's  Case,  25  oners  do;  but  that  is  not  usually 
How.  St.  Tr.  1,  6,  commented  upon  insisted  on  and  there  is  no  wishr 
by  -Maule,  J.,  in  Reg.  y.  Zulueta,  that  it  should  be  so  in  the  present 
supra,  at  p.  217,  Oar.  &  K.;  Hug-  case,  or  that  you  should  be  put  to- 
glns's  Case,  17  How.  St.  Tr.  297,  inconvenience;  and  Mr.  Clark  (the- 
311,  315;  Bambridge's  Case,  17  clerk  of  arraigns)  has  been  kind 
How.  St.  Tr.  383,  387.  See  1  Car.  e  ough  to  say  that  he  will  allow 
&  K.  217,  note.  you  a  part  of  his  place."     So  he 

26.  Reg.  V.  Vincent,  9  Car.  &  P.  took  his  seat  at  the  right  hand  of 
463,  note;  Reg.  v.  Lovett,  9  Car.  &  Mr.  Clark,  and  there  conducted  his 
P.  462;   Reg.  v.  St.  George,  supra.  case. 

27.  In  Rex  v.   Carlile,  6   Car.   &  28.    Ante,  §  952. 

P.  636,  a  case  of  misdemeanor,  the  29.  IT.  S.  v.  Glbert,  2  Sumner, 
defendant,  who  was  on  bail,  was  19,  91;  Matthews  v.  S.,  9  Lea,  128i 
not  permitted  to  occupy  a  seat  at      42  Am.  R.  667. 
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ought  to  be  taken  off,  so  that  they  be  not  in  any  torture 
while  they  make  their  defence,  be  their  crime  never  so 
great.  "^^  Though  the  rule  is  less  strict  at  the  arraign- 
ment where  only  a  plea  is  required,^  ^  one  at  the  trial  should 
have  the  unrestrained  "use  of  his  reaspn,  and  all  advan- 
tages, to  clear  his  innocence."  ^^  Our  American  courts  ad- 
here pretty  closely  to  this  doctrine,  yet  deem  that  in  ex- 
treme and  exceptional  cases,  where  the  safe  custody  of  the 
prisoner  and  the  peace  of  the  tribunal  imperatively  de- 
mand, the  manacles  may  be  retained.^^ 

§956.  Sit  or  Stand— Pen  and  Paper.— Chitty  3*  states 
that  the  English  courts  have  the  prisoner  stand  during  his 
trial;  yet  as  an  "indulgence,"  he  will  be  allowed  to  "sit  if 
he  seems  incapable  of  bearing  the  fatigue,  or  the  trial  be 
considerably  protracted. "  ^^  He  is  entitled  to  use  "pen, 
ink,  and  paper.  "^®  Not  in  all  our  States  is  the  standing 
posture  required.  It  adds  to  the  discomfort  of  prisoners 
during  the  most  anxious  moments  of  their  lives;  hence,  in 
reason,  where  no  special  circumstances  interpose,  they 
should  be  permitted,  if  they  choose,  to  sit. 

§  957.  Open  Court. — ^By  immemorial  usage,  wherever 
the  common  law  prevails,  all  trials  are  in  open  court,  to 
which  spectators  are  admitted.  Perhaps  it  may  not  be 
strictly  so  of  the  preliminary  examination.*'^  Offences 
against  the  United  States  are  by  the  Constitution  to  be  tried 

30.     High   Treason  Case,  J.  Kel.  Upstone  v.  P.,  109  111.  169;    Terrl- 

7,  10;   Rex  v.  Waite,'2  East  P.  C.  tory    v.    Kelly,    2    New    Mex.    292; 

570;   Cranburn's  Case,  13  How.  St.  Matthews  v.  S.,  9  Lea,  128,  42  Am. 

T.  222,  4  Black.  Com.  322.  R.  667.    Or  where   manacles   were 

31     Ante    §  731  l®**  °^  ^y  mistake.     Canon  v.  S., 

32!    Layer's   Case,     16    How.    St.  ^9  Tex.  Cr.  Ap.  398,  128  S.  W.  141. 

Tr.  93,  100;  Rex  v.  Waite,  1  Leach,  34.    1   Ohit.   Crim.   Law,   531. 

28,  36.  35.     Rex  v.   Stone,    6   T.   R.   527,. 

33.    Lee  v.  S.,  51  Miss.  566;  P.  v.  531. 

Harrington,    42    Cal.    165,    10    Am.  36.    4  Haxg.   St.  Tr.   704;    s.  p.; 

R.  296;   S.  v.  Kring,  1  Mo.  Ap.  438,  Rex  v.  Cranburne,  13  How.  St.  Tr. 

64  Mo.  591;  S.  v.  Smith,  11  Or.  205,  221,  235. 

8  P.   343;    Poe  v.   S.,   10  Lea,   673;  37.     Ante,  §§  726,  891. 
Rainey  v.  S.,  20  Tex.  Ap.  455,  472; 
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in  "public,"^®  and  so  generally  are  those  against  the 
States,  by  their  constitutions.  Some  even  deem,  and  prob- 
ably justly,  that  a  trial  by  twelve  men  in  private  is  not  a 
jury  trial  within  constitutional  guaranties.    And — 

§  958.  1.  Why? — ^In  some  circumstances,  only  by  an 
open  trial  can  fair  dealing  be  secured  to  one'  unjustly  pur- 
sued. Evil  men  shrink  from  the  light;  and  the  fear  of  ex- 
posure may  restrain  them  in  public  from  what  they  would 
gladly  do  in  private.    Yet — 

2.  Corrupting  to  Public  Morals — are  sometimes  open 
trials,  especially  from  the  publicity  given  by  newspapers 
to  what  should  never  be  uttered  except  by  command  of 
.justice.  The  courts  ought  to  put  restraints  on  the  abuses; 
at  least,  to  forbid  the  publication  of  minute  details  of 
filthy  evidence.^*    Again, — 

§  959.  "Publicity" — does  not  forbid  all  temporary  shut- 
ting of  doors,*"  or  render  incompetent  a  witness  who  cannot 
be  heard  by  the  largest  audience,  or  require  a  court-room 
of  dimensions  adequate  to  accommodate  all  desirous  of 
attending  a  notorious  trial,*  ^  or  vocal  organs  in  counsel 
and  judge  capable  of  reaching  all.  "And  the  requirement  is 
fairly  met,  if,  without  partiality  or  favoritism,  a  reasonable 
proportion  of  the  public  is  suffered  to  attend,  notwithstand- 
ing that  those  persons  whose  presence  could  be  of  no  ser- 
vice to  the  accused,  and  who  would  only  be  drawn  thither  by 
a  prurient  curiosity,  are  excluded  altogether." *2     Doubt- 

38.  Const.  U.  S.  amendm.  art.  6.  §  259,  260;  P;  v.  Hall,  51  A.  D.  57, 
■Spectators  may  be  excluded  if  room  64  N.  Y.  Sup.  433,  15  N.  Y.  Cr.  29. 
is  barely  sufficient  for  witnesses  40.  Stone  v.  P.,  2  Scam.  326, 
and  jurors.  Kulgadt  v.  S.,  38  Tex.  338;  P.  v.  Kerrigan,  73  Cal.  222,  14 
■Cr.  Ap.  681,  44  S.  W.  989;  Benedict  P.  849. 

V.  P.,  23  Colo.  126,  46  P.  137;  Jack-  41.     S.   v.   Books,   92   Mo.   542,   5 

son  V.  Com.,  100  Ky.  239,  38  S.  W.  S.  W.  257,  330. 

422,  1091;  S.  v.  Brooks,  92  Mo.  542,  42.     Cooley  Const.  Lim.  312.    See 

5  S.  W.  237;   but    compare,    P.    v.  P.  v.  Swafford,  65  Cal.  223,  3  P.  809; 

Murray,  89  Mich.  276,  50  N.  W.  995,  P.  v.  Murray,  89  Mich.  276,  28  Am. 

28    Am.    St.    294,    where    a   partial  St.  294,  50  N.  W.  995;   Carter  v.  S. 

exclusion  was  held  erroneous.  (Miss.    1911),    54    So.    734;     S.    v. 

39.  As  to  the  power  and  Nyhus,  19  N.'  D.  326,  124  N.  W.  71 ; 
methods,  see  New  Crim.  Law,   II,  S.  v.  Osborne,  54  Or.  289,  103  P.  62. 
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less,  therefore,  youths  may  be  barred  out  from  what  would 
be  corrupting  to  their  years. 

§  959  a.  1.  A  Copy  of  the  Indictment — is,  under  stat- 
utes not  quite  uniform  in  our  States,  or  always  extending 
to  all  offenses,  to  be  furnished  the  defendant  before  trial.*^ 
It  must  be  accurate  to  the  extent  that  in  no  degree  it  var- 
ies the  meaning  of  the  original ;  **  but  a  mere  clerical  error, 
in  no  wise  prejudicial  to  the  defendant,  will  not  vitiate.*^ 
The  Constitution  of  the  United  States  does  not  require  the 
copy  to  be  at  the  expense  of  the  government.*"  In  like 
manner, — 

2.  A  List  of  the  Witnesses — examined  before  the  grand 
jury,  or  to  be  produced  before  the  petit  jury  (indorsed  on 
the  indictment  or  otherwise  *'''),  is  by  statutory  enactment 
only  in  a  large  proportion  of  our  States,  and  in  the  courts 
of  the  United  States,**  to  be  furnished  the  defendant.*" 


43.  Ante,  §  126  (1);  Ben  v.  S., 
22  Ala.  9,  58  Am.  D.  234;  Brister  v. 
S.,  26  Ala.  107;  Dawson  v.  S.,  29 
Ark.  116;  S.  v.  Fuller,  39  Vt.  74; 
U.  S.  V.  Curtis,  4  Mason,  232;  Friar 
V.  S.,  3  How.  Miss.  422;  Fonts  v. 
S.,  8  Ohio  St.  98;  Aaron  v.  S.,  39 
Ala.  75;  Robertson. v.  S.,  43  Ala. 
325;  Reg.  v.  Hughes,  4  Cox  C.  C. 
445;  Reg.  v.  Burke,  10  Cox  C.  C. 
519;  Abrigo  v.  S.,  29  Tex.  Ap.  143, 
15  S.  W.  408;  Johnson  v.  S.,  4  Tex. 
Ap.  268;  S.  v.  Wilson,  42  Kan.  587, 
22  P.  622;  S.  v.  Briggs,  34  La.  Ann. 
69;  Moses  v.  S.,  9  Bax.  229;  Davis 
V.  S.,  6  Bax.  429;  S.  v.  Briggs,  27 
S.  C.  80,  2  S.  E.  854;  Ridenhour  v. 
S.,  75  Ga.  382;  Bain  v.  S.,  70  Ala. 
4;  Howard  v.  S.,  37  Ark.  265; 
Portenberry  v.  S.,  55  Miss.  403; 
Woodall  V.  S.,  25  Tex.  Ap.  617,  8 
S.  W.  802.  See  Rex  v.  Brangan,  1 
Leach,  27;  P.  v.  Goldenson,  76  Gal. 
328,  19  P.  161;  Bush  v.  S.,  62  Neb. 
128,  86  N.  W.  1062;  Blair  v.  S.,  4 
Okla.  Cr.  Ap.  359,  111  P.  1003; 
2  C.  P.— 49 


Holden  v.  S.,  44  Tex.  Cr.  Ap.  382, 
71  S.  W.  600;  Brewin  v.  S.,  48  Tex. 
Cr.  Ap.  51,  85  S.  W.  1140. 

44.  Ezell  V.  S.,  54  Ala.  165;  Tid- 
well  V.  S.,  70  Ala.  33. 

45.  Fortenberry  v.  S.,  55  Miss. 
403;  Johnson  v.  S.,  4  Tex.  Ap.  268; 
S.  V.  Elkins,  101  Mo.  344,  14  S.  W. 
116;  Wlhite  v.  S.,  32  Tex.  Cr.  625, 
25  S.  W.  784. 

46.  U.  S.  V.  Blckford,  4  Blatch. 
337. 

47.  As  to  which,  see  post,  §  966c. 

48.  Logan  v.  U.  S.,  144  U.  S. 
263,  12  S.  Ct.  617,  36  L.  Ed. 
639;  XJ.  S.  V.  Southmayd,  6  Bis.  321. 
Thiede  v.  U.  S.,  159  TJ.  S.  510,  16  S. 
Ct.  62,   40  Law  Ed.   237. 

49.  Reg.  V.  Edwards,  3  Cox  C. 
C.  82;  Reg.  v.  Frost,  9  Car.  &  P. 
129,  147;  Rex  v.  Gordon,  2  Doug. 
591;  Reg.  v.  Chapman,  8  Car.  &  P. 
558;  Reg.  v.  Cassidy,  1  Fost.  &  F. 
79;  S.  V.  Gillick,  10  Iowa,  98;  S.  v. 
McClintock,  8  Iowa,  203;  S.  v.  Stan- 
ley, 33  Iowa,  526;  U.  S.  v.  Wood.  3 
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3.  Waiver. — The  right  to  the  copy  or  the  list  may  be 
waived  by  the  party,  in  the  manner  already  pointed  out ;  for 
example,  by  not  objecting,  or  not  demanding  it.^" 

4.  Lists  of  the  Jurors — must  in  some  of  the  States  be 
delivered  to  prisoners  before  trial.^^ 

5.  All  Indorsements, — required  by  the  statute  or  other 
laws,  should  be  attended  to.®^ 

§  959  b.  The  attendance  of  witnesses. — The  accused  has 
a  constitutional  right  to  compulsory  process  to  secure  wit- 
nesses.®^^ But  this  does  not  require  the  State  to  pay  their 
fees.®^"    The  court  may  direct  a  court  officer  to  serve  a 


Wash.  C.  C.  440;  C.  v.  Edwards,  4 
Gray,  1;  Gates  v.  P.  14  111.  433; 
Scott  V.  P.,  63  111.  508;  S.  v.  Abra- 
hams, 6  Iowa,  117,  71  Am.  D.  399; 
Gardner  v.  P.,  3  Scam.  83;  Hill  v. 
P.,  26  Mich.  496;  P.  v.  Bonney,  19 
Cal.  426;  Smith  v.  S.,  4  Greene, 
Iowa,  189;  Keener  v.  S.,  18  Ga.  194, 
63  Am.  D.  269;  C.  v.  Locke,  14  Pick. 
485;  Steele  v.  S.,  1  Tex.  142;  S.  v. 
Little,  42  Iowa,  51;  IT.  S.  v.  Butler, 
1  Hughes,  457;  Wellar  v.  P.,  30 
Mich.  16;  C.  v.  Knapp,  9  Pick.  496, 
20  Am.  D.  491;  Reg.  v.  Bull,  9  Car. 
&  P.  22;  Reg.  v.  Vincent,  9  Car. 
&  P.  91;  S.  V.  Dowd,  39  Kan.  412, 
18  P.  483;  P.  V.  Durfee,  62  Mich. 
487,  29  N.  W.  109;  Miller  v.  S.,  29 
Neb.  437,  45  N.  W.  451;  S.  v. 
Adams,  44  Kan.  135,  24  P.  71;  C.  v. 
Walton,  17  Pick.  403;  P.  v.  Howes, 
81  Mich.  396,  45  N.  W.  691;  S. 
V.  Burke,  54  N.  H.  92;  P.  v.  Hall, 
48  Mich.  482,  42  Am.  R.  477,  12  N. 
W.  665;  Gandy  v.  S.,  27  Neb.  707, 
746,  43  N.  W.  747;  Murray  v.  S., 
25  Fla.  528,  6  So.  498;  P.  v.  Moran, 
48  Mich.  639;  S.  v.  Doyle,  107  Mo. 
36,  17  S.  W.  751.  See  S.  v.  Black- 
man,  39  La.  Ann.  847;  Echols  v.  S., 
101  Ga.  531,  29  S.  E.  14;  Ossenkop 
V.   S.,  86  Neb.   539,  126   N.  W.   72; 


Clopton   V.   Com.,    109   Va.   813,   63 
S.  E.  1022. 

50.  Ante,  §  126  (1);  S.  v.  Win- 
ningham,  10  Rich.  257;  Lord  v.  S., 
18  N.  H.  173;  Reg.  v.  Frost,  9  Car. 
&  P.  162,  183,  2  Moody,  140;  S.  v. 
Norton,  45  Vt.  258;  P.  v.  O'Hare,  2 
Mich.  N.  P.  170;  Pouts  v.  S.,  8  Ohio 
St.  98;  Cook  v.  S.,  26  Ga.  593;  S. 
V.  Jackson,  12  La.  Ann.  679;  Bird 
V.  S.,  50  Ga.  585;  Bonner  v.  S.,  29 
Tex.  Ap.  223,  15  S.  W.  821;  Taylor 
V.  S.,  11  Lea,  708.  See  McDuff  v. 
S.,  4  Tex.  Ab.  58;  S.  v.  Colclough, 
31  S.  C.  156,  9  S.  E.  811;  S.  v. 
Quinn,  56  Wash.  295,  105  P.  818. 

51.  S.  V.  Powell,  '2  Halst.  244; 
Bain  y.  S.,  70  Ala.  4;  Philips  v.  S., 
6  Tex.  Ap.  44.  Contra.  Smith  v. 
S.,  165  Ala.  50,  51  So.  610;  Don- 
nelly V.  S.,  86  Neb.  345,  125  N.  W. 
618.  Not  necfessarily  on  same  day 
as  indictment.  Roberson  v.  S.,  162 
Ala.  30,  50  So.  345. 

52.  Ante,  §§  690-704;  In  re  Lane, 
135  TJ.  S.  443,  10  S.  Ct.  760;  S.  v. 
Huiatt,  31  Mo.  Ap.  302. 

52a.  West  v.  S.,  1  Wis.  209;  U. 
S.  V.  Burr,  25  Fed.  Cas.  14,692d;  U. 
S.  V.  Keannelly,  26  Fed.  Cas. 
15,522,  5  Biss.  122. 

52b.  S.  V.  Waters,  39  Me.  54; 
Smith  V.  S.,  118  Ga.  61,  44  S.  E.  817. 
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subpoena  for  the  defendant  if  lie  is  unable  to  pay  the  ex- 
pense.^^'^  The  accused  is  not  entitled  to  his  expenses  for 
summoning  witnesses  or  procuring  depositions  unless  it 
is  so  provided  by  statute.^^* 

The  trial  judge  has  a  discretion  to  determine  whether 
the  accused  has  properly  complied  with  the  requirements 
of  the  statute.^^*  It  is  not  error  to  refuse  to  summon  wit- 
nesses for  the  accused  at  the  expense  of  the  State  where 
their  evidence  is  plainly  cumulative  or  immaterial. ^^'  And 
the  burden  of  proof  to  show  that  witnesses  are  necessary 
and  material  is  on  the  accused.^^^ 

§959c.  Notice  to  produce  Papers — should  be  given 
when  required  by  the  rules  of  evidence.®* 

§959d.  1.  Order  of  Inspection. — Occasionally  it  may 
be  desirable  to  obtain  from  the  court  a  preliminary  order 
to  permit  the  inspection,  before  trial,  of  something  in  the 
opposite  party's  possession.®*     Thus, — 

2.  A  Threatening  Letter, — on  an  indictment  for  send- 
ing it,  was  on  motion  ordered  to  be  deposited  with  an  of- 
ficer of  the  court  for  the  inspection  of  the  witnesses  for  the 
defence.®®    So, — 

3.  In  a  Case  of  Homicide  by  Poisoning, — where  the 
contents  of  the  deceased  person's  stomach  were  in  the  pos- 

52c.     Com.    V.    Lindsey,    2    Ches.  52f.     Goldsby  v.  U.  S.,  160  U.  S. 

Co.     (Pa.)     268;     Chamterlain,    Ex  70,  40  L.  Ed.  343,  16  S.  Ct.  216;   S. 

parte,  4  Cow.   (N.  Y.)   49.  v.  O'Brien,  18  Mont.  1,  43  P.  1091, 

52d.    S.     V.     Massey,      104      N.  44  P.  399;    S.  v.  Graves,  13  Wash. 

C.  877,  10  S.  E.  608;  S.  v.  Willis,  79  485,  43  P.  376. 

Iowa,  326,  44  N.  W.  699;  Carpenter  52g.     S.   v.   O'Brien,   18   Mont.   1, 

V.  P.,   3  Gilm.    (111.)     147;    Bennett  43  P.  1091,  44  P.  399;  S.  v.  Graves, 

V.   Kroth,   37   Kan.   235,   15   P.   221,  13  Wash.  485,  43  P.  376. 

1   Am.   St.   248;    Little   v.    Todd,    3  53.     Reg.    v.    Barger,    1    Fost.    & 

Rich.    (S.  C.)   91;   Howell  v.  Black-  P;  326;   S.  v.  Wisdom,  8  Port.  511; 

well,  7  Ga.  443;   Donnelly  v.  Coun-  S.  v.  Gurnee,  14  Kan.  Ill;   Garrett 

ty,  7  Iowa,  419;   Com.  v.  Williams,  v.   S.,   37  Tex.   Cr.  Ap.  198   S.  W. 

13    Mass.    501;     Chamberlain,    Ex  1017. 

parte,  4  Cow.  (N.  Y.)  49.  54.    Newton  v.  S.,  21  Pla.  53. 

52e.    Jenkins  v.  S.,  31  Pla.  1«0,  55.    Rex  v.  Harrie,  6  Car.  &  P. 

12  So.  680;    S.  v.  Godard,  4  Idaho,  105. 
750,  4'4  P.  643. 
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session  of  the  police,  having  been  examined  by  experts 
on  the  part  of  the  prosecution,  the  court,  on  the  defendant's 
application,  made  an  order  permitting  an  expert  nominated 
by  the  latter  to  examine  them  in  the  presence  of  the  other 
experts.*® 

§  959  e.  A  Minor — is  tried  like  an  adult.  He  may  de- 
fend personally  or  by  attorney,  and  no  guardian  ad  litem  is 
to  be  appointed  or  appear  for  him.*^  In  Connecticut,  his 
defence  is  by  guardian.*^ 

§  959  f.  Other  Preparations — ^may  in  special  cases  be 
required,  but  to  continue  the  enumeration  would  'be  a 
useless  repetition  of  what  is  familiar  to  the  profession. 

56.  Reg.  V.  Spry,  3    Cox    C.    C.      N.  W.  177. 

221.  58.     S.   V.   James,   37   Conn.   355; 

57.  Word   V.    C,    3    Leigh,    743;       Pahay  v.  S.,  25  Conn.  205. 
see  P.  V.  Turja,  157  Midi.  530,  122 
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THE  TRIAL.. 

§§  959g.  Introduction. 

960-966d.  The  Order  with  some  Particulars. 
967-973.    The  Openings  to  Jury. 
974-975b.  Summlngs  up  hy  Counsel. 
975c-982a.  Charge  of  Judge  to  Jury. 

§959g.  How  Chapter  divided. — ^We  shall  consider,  I. 
The  Order  with  some  Particulars;  II.  The  Openings  to  the 
Jury;  III.  The  Summings  up  by  Counsel;  IV.  The  Charge 
of  the  Judge  to  the  Jury. 

I.     The  Order  with  some  Particulars. 

§  960.  1.  The  Cause  is  submitted  to  the  Jury — when 
the  trial  panel  ^'  is  full  and  sworn.^"    Thereupon, — 

2.  The  Clerk  of  the  Court — directs  the  jury  to  look  on 
the  prisoner  and  hearken  to  their  evidence.  And  he  states 
to  them  the  substance  of  the  indictment,  the  plea,  and  their 
duty  to  find  the  defendant  guilty  or  not  guilty.®^ 

59.  The  Meaning  of  "Impanel"  1  Car.  &  K.  469;  Reg.  v.  Dowling, 
— is  explained  ante,  §  931.  It  is  3  Cox  C,  C.  509.  But  the  mere 
the  act  which  ascertains  who  are  omission  of  this  ceremony,  result- 
to  be  sworn  in  the  particular  Ing  in  no  injury,  is  not  fatal  after 
cause,— the  last  act  preceding  the  verdict.  P.  v.  Sprague,  53  Cal.  491; 
swearing.  S.  v.  Ostrander,  18  Penn  v.  S.,  62  Miss.  450.  As  to 
Iowa,  435,  446.  And  see  C.  v.  which,  see  further,  Grottkau  v.  S., 
SIholes,  13  Allen,  554;  Wilson  v.  70  Wis.  462,  36  N.  W.  31;  White  v. 
S.,  31  Ala.  371.  S.,   18   Tex.  Ap.   57;    Osgood  v.   S., 

60.  New  Crim.  Law,  I,  §§  1014,  64  Wis.  472,  25  N.  W.  529;  Wilkins 
1017   (2).  V.    S.,    15    Tex.    Ap.    420.      In    the 

61.  Dears  Crim.  Process,  49;  United  States  the  provisions  of 
Dalt.  Just.  Ed.  of  1727,  p.  654.  statute  requiring  accused  to  be 
Sometimes  the  indictment,  perhaps  served  with  a  copy  of  the  indict- 
always  if  the  defendant  requests  ment  doubtless  dispense  with 
it,  is  read  in  full.  Reg.  v.  Newton,  reading  it. 
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§  961.  1.  The  Jeopardy — of  our  constitutional  law  has 
now,  by  the  better  opinion,  begun. ®^ 

2.  Ready — Nonsuit. — The  prosecuting  officer  cannot 
now  deny  that  he  is  ready,*''  and  there  can  be  no  nonsuit  as 
in  civil  cases.**  If  a  conviction  cannot  be  had  the  prisoner 
is  entitled  to  acquittal  by  verdict.®^ 

§  £162.  1.  The  Defence  may  be  conducted — ^in  person  or 
by  counsel;  **  but — 

2.  If  by  Counsel, — it  should  be  entirely  in  his  hands,  it 
cannot  be  divided."^  Thus,  where  a  witness  had  been  fully 
cross-examined  by  the  defendant's  lawyer,  it  was  held  not 
to  violate  his  constitutional  right  of  defence  by  himself,  his 
counsel,  or  both,  for  the  court  to  refuse  a  further  examina- 
tion by  him  in  person.*®    Still  — 

3.  Counsel  assisting. — One  defending  himself  upon  the 
facts  has  been  permitted  to  have  counsel  present,  privately 
making  suggestions  to  him,  and  arguing  questions  of  law 
to  the  court.*®  -Yet  one  cannot  follow  his  lawyer's  argu- 
ment to  the  jury  by  another  in  person.'''"  Nor  can  he,  in- 
stead of  his  counsel,  close  to  the  jury  where  the  cross-ex- 
amination has  been  by  the  latter;  "for,"  said  Abbott,  C.  J., 
"if  counsel  cross-examined,  and  the  party  spoke,  great  in- 
convenience would  ensue.  "^^    Again, — 

62.  New  Crim.  Law,  I,   §§   1013-  self    question    a   witness.     Rex   v. 
1019;    S.   V.   Keating,    223    Mo.    86,  White,  3  Camp.  98;   Reg.  v.  Bouch- 
122   S.  W.   699;    U.   S.  v.  Aurandt,  er,  8  C.  &  P.  141.     See  Roberts  v. 
15   N.   M.   292,   107   P.   1064;    S.   v.  S.,  14  Ga.  18;   post,  §  974. 
Kinghorn,  56  Wash.  131,  105  P.  234.  68.     Roberts  v.  S.,  14  Ga.  18. 

63.  S.  V.  Edwards,  2  Nott  &  69.  Rex  v.  White,  3  Camp.  98; 
McC.  13,  10  Am.  D.  557.  Rex  v.  Parkins,  1   Car.   &  P.   548; 

64.  Rex  V.  Adamson,  Savile,  56;  Ryan  v.  Moody,  N.  P.  166. 

P.  V.   Harris,  Edm.   Sel.   Cas.   453;  70.     Reg.   v.   Boucher,    8    Car.    & 

P.   V.   Bennett,   49   N.   Y.  137.  P.  141;   Reg.  v.  Burrows,  2  Moody 

65.  Ante,  §  820;  P.  v.  Harris,  &  R.  124.  And  see  Newton  v.  Chap- 
supra;  S.  V.  Masteller,  45  Minn.  lin,  10  C.  B.  356.  As  to  treason 
128,  47  N.  W.  541.  See  S.  v.  Brown,  cases,  see  Rex  v.  Collins,  5  Car. 
47  Ohio  St.  102,  21  Am.  St.  790.  &  P.  305;   Reg.  v.  Malings.,  8  Car. 

66.  Ante,  §  296  et  seq.;  Wilson  &  P.  242. 

V.  S.,  3  Heisk.  232.  71.    Rex  v.  Parkins,  supra;   Rex 

67.  Reg.  V.  Rider,  8   Car.  &  P.      v.  White,  supra. 
539.    In  England  accused  may  him- 
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4.  Statement  by  Prisoner. — In  some  exceptional  cases 
for  special  reasons,  not  as  of  right  in  all,  the  English  judges 
permit  the  defendant,  before  his  lawyer  addresses  the  jury, 
to  make  in  defence  a  statement  limited  to  fact,  not  argu- 
ing on  the  evidence.  It  is  not  under  oath,  but  counsel  may 
comment  upon  it  as  one.  of  the  circumstances  in  the  case.''^ 
Something  like  this  is  allowed  in  a  part  of  our  States  by 
statutes,  perhaps  in  some  of  them  by  usageJ* 

5.  Prosecution  as  to  Counsel. — In  England,  if,  as  is  com- 
mon, the  prosecution  is  by  a  private  person,  it  may  pro- 
ceed without  counsel,  or  with  counsel  employed  by  such  per- 
son; but  he  cannot  himself  perform  the  part  of  advocate, 
though  he  may  be  consulted  by  the  judge  as  to  the  evi- 
dence.'^*   With  us,  if  the  'prosecuting  oflEicer  does  not  appear 


72.  Reg.  V.  Maliags,  8  Car  & 
P.  242,  34'  B.  C.  L.  655;  Reg.  v. 
Walkllng,  8  Car.  &  P.  243;  Reg.  v. 
Rider,  supra.  Some  of  the  judges 
deem  this  statement  permissible  in 
all  cases.  Reg.  v.  Dyer,  1  Cox  C. 
C.  113;  Reg.  v.  Williams,  1  Cox 
C.  C.  363.  See  Reg.  v.  Taylor,  1 
Fost.  &  P.  535;  Reg.  v.  Stephens, 
11  Cox  C.  C.  669.  Perhaps  a  more 
precise  view  is  that  in  the  later 
case  of  Reg.  v.  Millhouse,  15  Cox 
C.  C.  622;  confining  the  right  of 
accused  to  cases  of  treason.  This- 
tlewood's  Case,  33  How.  St.  Trials, 
€82,  on  p.  894;  Watson's  Case,  32 
id.  1,  on  p.  538. 

73.  Maher  v.  P.,  10  Mich.  212, 
81  Am.  D.  781;  P.  v.  Annis,  13 
Mich.  511;  Defoe  v.  P.,  22  Mich. 
224;  Burden  v.  P.,  26  Mich.  162; 
Farrow  v.  S.,  48  Ga.  30;  Bird  v. 
S.,  50  Ga.  585;  Cochran  v.  S.,  113 
Ga.  736,  39  S.  E.  337;  Heckney  v. 
S.,  101  Ga.  512,  28  S.  E.  1007;  Dixon 
V.  S.,  116  Ga.  186,  42  S.  E.  357. 
This  statement,  though  not  under 
oath,  is  essentially  evidence  and 
must  consist  of  facts  not  opinions, 


surmises,  argument  or  exhorta- 
tions. The  jurors  may  disbelieve  it, 
though  uncontradicted.  The  ac- 
cused should  not  be  too  greatly 
ihampered  by  technical  rules  or 
questioned  by  his  own  counsel  or 
cross-examined.  Walker  v.  S.,  116 
Ga.  537,  42  S.  E.  787;  Hawkins  v. 
S.,  29  Fla.  554.  10  So.  822. 
Miller  v.  S.,  15  Fla.  577;  Andrews 
V.  S.,  21  Fla.  598;  Bond  v.  S.,  21 
Fla.  738;  Doyle  v.  S.,  77  Ga.  513; 
Brown  v.  S.,  58  Ga.  212;  Ford  v. 
S.,  34  Ark.  649;  Palmer  v.  P.,  43 
Mich.  414,  5  N.  W.  450;  Pease  v. 
S.,  63  Ga.  631;  Day  v.  S.,  63  Ga. 
667;  Higglnbotham  v.  S.,  19  Fla. 
557;  Williams  v.  S.,  74  Ala.  18; 
Blackburn  v.  S.,  71  Ala.  319,  46 
Am.  R.  323;  Chappell  v.  S.,  71  Ala. 
322;  Whlzenant  v.  S.,  71  Ala.' 383. 
74.  Rex  V.  Stoddart,  11  Cox  C. 
C.  422,  note;  Rex  v.  Lancashire 
Justices,  1  Chit.  602;  Rex  v.  Brice, 
2  B.  &  Aid.  606;  Reg.  v.  Gurney, 
11  Cox  C.  C.  414,  422;  Rex  v. 
Watson,  6  Car.  &  P.  653.  But  see 
Reg.  V.  Page,  2  Cox  C.  C.  221. 
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in  a  cause  before  a  jury,  it  is  the  ordinary  course  for  the 
court  to  appoint  a  member  of  the  bar  to  act  in  his  stead 
pro  tempore^ 

§  963.  The  Steps  in  England, — where  thus  there  is  no 
appearance  for  the  prosecution,  are  nearly  the  same  as 
where  there  is;  namely,  first,  the  opening  of  the  govern- 
ment's evidence  to  the  jury,  sometimes  omitted;  ^®  secondly, 
the  introduction  of  such  evidence ;  '^'^  thirdly,  and  address  to 
the  jury  on  the  prisoner's  side.  If  in  this  address  no  new 
facts  are  opened,  and  if  no  witnesses  for  the  defence  are 
called,  the  case,  by  the  English  practice  prior  to  1865,  now 
closes  with  a  summing  up  by  the  judge  to  the  jury,''*  On 
the  other  hand,  the  introduction  of  new  matter  by  the  de- 
fendant gives  the  prosecution  the  right  to  reply,  before  such 
summing  up,  as  well  as,  in  proper  circumstances,  to  produce 
rebutting  evidence.  But  where  the  new  matter  is  slight, 
or  only  to  some  collateral  issue,  or  to  character,  the  reply 
is  not  always  made  or  even  permitted.''* 

§  964.  1.  Where  the  Attorney- General — officially  in 
England  conducts  the  prosecution,  these  steps  are  varied  to 
permit  him  to  reply  as  of  right,  even  though  the  defendant 
opens  no  new  matter  and  calls  no  witnesses.®"  And  coun- 
sel representing  him  have  been  accorded  the  same  right;  *^ 
though,  on  the  other  hand,  this  has  been  denied.*^ 

75.  Ante,    §§    280,    285.  Fost.   &  F.  106;    Rex  v.  Abingdon, 

76.  Post,   §   967   et  seq.  1   Esp.   226,   Peake,   236.     And   see 

77.  Post,   §   966.  Reg.  v.  Frost,  9  Car.  &  P.  129,  160; 

78.  1  Chit.  Crim.  Law,  627.  Reg.  v.  Burdett,  Dears.   431. 

79.  1  Chit.  Crim.  Law,  628;  80.  Rex  v.  Marsden,  Moody  & 
Archb.  New  Crim.  Pro.  170;  Reg.  M.  439;  Reg.  v.  Toakley,  10  Cox  C. 
V.  Butcher,  2  Moody  &  R.  228;  C.  406;  1  Chit.  Crim.  Law,  628.  See 
Reg.  V.  Bignold,  4  D.  &.  R.  70,  D.  Reg.  v.   Taylor,   1   Fost.   &   F.   535. 

6  R.   N.   P.   59;    Rex  v.   Stannard,  81.     Reg.    v.    Gardner,    1    Car.    & 

7  Car.  &  P.  673;   Patterson's  Case,      K.  628,   635. 

2    Lewin,    262;    Reg.    v.    Jordan,    9  82.     Reg.   v.   Christie,   1   Fost.   & 

Car.    &   P.   118;    Rex  v.    Carlile,    6  F.    75.      See,    as    to    the    order    in 

Car.    &   P.    636;    Reg.   v.   White,    2  later    stages    of   the   cause,    O'Con- 

Cox   C.   C.   192;    Reg.  v.   Copley,   4  nell  v.  Reg.  11  CI.  &  F.  155;   Reg. 

Fost.  &  F.  1097;   Reg.  v.  Dowse,  4  v.  Martin,  1  Den.  C.  C.  398,  3  Cox 

Fost.   &  F.   492;    Reg.  v.  Briggs,   1  C.  C.  447,  2  Car.  &  K.  950. 
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2.  Since  1865  in  England, — in  cases  defended  by  coun- 
sel, however  prosecuted,  the  practice  is  so  far  modified  by 
28  &  29  Vict.  c.  18,  §  2,  as  to  require  such  defending  coun- 
sel to  state,  when  the  evidence  for  the  Crown  is  all  in, 
whether  or  not  they  shall  adduce  evidence,  then,  if  not,  the 
prosecuting  counsel  may  now  address  the  jury  before  those 
for  the  defence  make  what  becomes  the  last  address  preced- 
ing the  judge's.**  And  if  the  defendant  produces  evi- 
dence, whether  he  has  counsel  or  not,  the  one  or  the  other 
may  open  and  close  to  it.  Yet  it  is  deemed  that  where  he 
calls  no  witnesses,  counsel  for  the  prosecution  should  for- 
bear to  exercise  their  right  to  address  the  jury  a  second 
time,  unless,  in  their  judgment,  the  ends  of  justice  de- 
mand.** 

3.  With  Us, — a  prosecuting  attorney  with  the  rights  of 
the  English  Attorney-General  being  always  present,  the 
English  practice,  if  we  adopt  it,  gives  to  the  prosecution  in 
all  cases  the  right  of  reply.  But  in  both  countries,  the  order 
of  the  addresses,  like  most  other  things  at  a  trial,  appears 
to  be,  in  the  absence  of  a  statutory  direction,  largely  in 
the  judicial  discretion,*®  and  it  is  sometimes  regulated  by 
rules  of  court.*"  In  Georgia  and  Florida,  by  statutes,  the 
defendant  closes  to  the  jury  when  he  does  not  introduce 
evidence;  when  he  does,  the  State  closes.*''  In  many  of 
our  other  States,  either  by  common  law  or  statutory  rule, 
the  State  closes  in  all  cases.**    And  there  are  other  varia- 

83.  Reg.  V.  Madden,  12  Cox  C.  45  S.  E.  58;  S.  v.  Robbins,  109 
C.  239,  4  Bug.  Rep.  528.  Iowa,    650,    80  N.  W.    1061;    S.    v. 

84.  Reg.  V.  Berens,  4  Fost.  &  Robinson,  124  N.  C.  801,  32  S.  E. 
F.   842;    Reg.   v.   Webb,   4   Fost.   &  494. 

F.  862.  88.     S.    V.    Smitih,    10    Nev.    106; 

85.  P.  V.  Haun,  44  Cal.  96;  S.  v.  S.  v.  MiUican,  15  La.  Ann.  557; 
Keene,  100  N.  C.  509,  6  S.  E.  91;  Doss  v.  C,  1  Grat.  557;  S.  v. 
S.  V.  Waltliam,  48  Mo.  55.  And  Honig,  78  Mo.  249;  S.  v.  Hudkins, 
see  Abshlre  v.  S.,  52  .  Ind.  99;  35  W.  Va.  247,  3  S.  B.  367;  S.  v. 
White  V.  Carlton,  52  Ind.  371.  Wagner,  23  Minn.  544.     If  accused 

86.  S.   V.   Huckie,   22   S.   C.   298.  on  close  of     argument     for     state- 

87.  Reed  Ga.  Crim.  Law,  25;  waives  his  argument  state  cannot 
farrow  v.  S.,  48  Ga.  30;  Heftron  argue  further.  Cunningham  v.  P.^ 
V.  S.,  8  Fla.  73;   Cruce  v.  S.,  59  Ga.  210  111.  410,  71  N.  E.  389. 

83;   Hargrove  v.    S.,    117    Ga.    706, 
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tions, — better  understood  by  the  practitioners  in  each  State 
than  explained  by  an  author  on  the  general  subject.®^ 

§  965.  1.  Exhibits  to  the  Jury — may  be  made  of  what- 
ever can  reasonably  be  brought  before  them,  helpful  to  an 
understanding  of  the  case;  as,  clothing  worn  by  a  deceased 
person  at  the  time  of  the  kiUing,^*'  a  rib,  skull,  jaw- 
bone or  vertebrae  of  the  deceased,^"*  a  ball  taken 
from  his  body,®""  garments  worn  by  the  defendant  at 
the  time  of  the  supposed  killing,®""  things  stolen,®^   and 


89.  See,  further,  P.  v.  Hann, 
supra;  S.  v.  Falter,,  32  Iowa,  49; 
Willey  V.  S.,  52  Ind.  421;  Craft  v. 
C,  24  Grat.  602;  S.  v.  Brisbane,  2 
Bay,  451;  LoefCner  v.  S.,  10  Ohio 
St.  598;  P.  V.  Ah  Hop,  1  Idaho,  n. 
s.   698. 

•  90.  Levy  v.  S.,  28  Tex.  Ap.  203, 
19  Am.  St.  826,  12  S.  W.  596;  Story 
V.  S.,  99  Ind.  413;  Barnett  v.  S., 
165  Ala.  59,  51  So.  299;  Derrick  v. 
S.,  92  Ark.  237,  122  S.  W.  506.  The 
clothing  must  be  Identified  ajs  that 
of  the  deceased.  It  is  relevant  to 
shovsr  character  of  the  wounds, 
Dorsey  v.  S.,  110  Ala.  38,  20  So. 
450;  P.  V.  Knapp,  71  Cal.  1,  3,  11 
P.  793;  Seaborn  v.  Com.,  25  Ky. 
L.  2203,  80  S.  W.  223;  Bennefield 
v.  U.  S.,  23  Okla.  Cr.  44,  100  P.  34; 
S.  V.  Long,  209  Mo.  366,  108  S.  W. 
35;  Boyd  v.  S.,  50  Tex.  Cr.  Ap. 
1?8,  94  S.  W.  1053;  Ozark  v.  S.,  51 
Tex.  Cr.  Ap.  106,  100  S.  W.  927; 
Adams  v.  S.,  48  Tex.  Cr.  Ap.  452, 
93  S.  W.  116;  S.  v.  Churchill,  52 
Wash.  210;  100  P.  309;  the  man- 
ner and  means  of  death.  Story  v. 
S.,  99  Ind.  413;  McDonel  v.  S.,  90 
Ind.  320;  S.  v.  Craft,  118  La.  117, 
42  So.  718;  S.  v.  Cadotte,  17  Mont. 
315,  42  P.  857;  Hart  v.  S.,  15  Tex. 
Ap.  202,  49  Am.  188n;  Clark  v.  S., 
51  Tex.  Cr.  Ap.  519,  102  S.  W.  1136; 
Sue  V.  S.,  52  Tex.  Cr.  Ap.  122,  105 


S.  W.  804;  S.  V.  Landers,  21  S.  D. 
606,  114  N.  W.  717;  or  how  near 
the  accused  was  to  the  deceased 
when  he  was  slain.  Lucas  v.  S., 
50  Tex.  Cr.  Ap.  219,  95  S.  W.  1055; 
Dobs  V.  S.  (Tex.  Cr.  Ap.),  113  S. 
W.  923;  S.  V.  Brannan,  206  Mo.  636, 
105  S.  W.  602;  P.  v.  Wright,  89 
Mich.  70,  50  N.  W.  792;  Watkins 
V.  S.,  89  Ala.  82,  8  So.  134;  Friz- 
zell  V.  S.,  30  Tex.  Ap.  42,  16  S  W. 
751;  Levy  v.  S.,  28  Tex.  Ap.  203, 
12  S.  W.  596,  19  Am.  St.  826. 

90a.  P.  V.  Way,  191  N.  Y.  533, 
84  N.  E.  1117,  119  Ap.  Div.  344,  104 
N.  Y.  S.  277;  S.  v.  Moxley,  102  Mo. 
374,  14  S.  W.  969,  15  S.  W.  556;  S. 
V.  Bailey,  79  Conn!  589,  65  A.  951; 
S.  V.  Lewis,  139  Iowa,  405,  116  N. 
W.  606;  Turner  v.  S.,  89  Tenn.  547, 
15  S.  W.  838;  Moss  v.  S.,  152  Ala. 
30,  44  So.  598. 

90b.  Williams  v.  Com.,  85  Va. 
607. 

90c.  S.  V.  Baker,  33  W.  Va.  319; 
Drake  v.  S.,  75  Ga.  413;  S.  v.  Has- 
san, 149  Iowa,  518,  128  N.  W.  960; 
Welch  V.  S.  (Tex.  Cr.  Ap.  1909), 
122  S.  W.  880;  Williams  v.  S.,  60 
Tex.  Cr.  453,  132  S.  W.  345;  S.  v. 
Sherouk,  61  A.  897,  78  Conn.  718, 
not  reported  in  full;  S.  v.  Whit- 
beck,  145  Iowa,  29,  123  N.  W.  982. 

91.  Jackson  v.  S.,  28  Tex.  Ap. 
370,  19  Am.  St.  839,  13  S.  W.  451; 
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the  portable  implements  of  the  alleged  crime.®^ 

2.  Exhibits  of  Persons — may  be  required,  permitted,  or 
refused  as  the  rules  of  evidence,  not  here  to  be  entered  in- 
to, indicate."^ 

3.  View. — The  court  in  its  discretion  ma,y  authorize  the 
jury  properly  attended,  to  go  and  examine — ^that  is,  view — 
the  place  of  the  offence,  as  a  help  to  understanding  the  evi- 
dence.^*   It  was  formerly  supposed  that,  in  a  criminal  case, 


Powell  V.  S.,  61  Miss.  319;  Wilson 
V.  S.,  58  Tex.  Cr.  Ap.  104,  124  S. 
W.  943. 

92.  Carroll  v.  S.,  3  Humph.  315; 
Dunn  V.  P.,  40  111.  465;  Williams 
V.  C,  85  Va.  607,  8  S.  E.  470;  S. 
V.  Ward,  61  Vt.  153,  17  A.  483;  S. 
V.  Pranks,  64  Iowa,  39,  19  N.  W. 
832;  P.  V.  Wilkins,  158  Cal.  530, 
111  P.  612;  S.  V.  Hassan,  149  la. 
518,  128  N.  W.  960;  S.  v.  Yee 
Gueng,  57  Or.  509,.  112  P.  424;  S. 
V.  Gallman,  79  S.  C.  229,  60  S.  B. 
«82;  Paulson  v.  S.,  118  Wis.  89,  94 
N.  W.  771;  Young  v.  S.,  49  Tex. 
•Cr.  Ap.  207,  92  S.  W.  841;  See 
generally  S.  v.  Roberts,  63  Vt.  139, 
21  A.  424;  Siberry  v.  S.,  133  Ind. 
€77,  33  N.  E.  681;  Rodriguez  v. 
S.,  32  Tex.  Cr.  Ap.  259,  22  S.  W. 
?78;  Hornsby  v.  S.,  94  Ala.  55, 
10  So.  522;  S.  v.  Crow,  107  Mo. 
341,  17  S.  W.  745;  S.  v.  Mordecal, 
68  N.  C.  207;  Gardiner  v.  P.,  6 
Park  Cr.   (N.  Y.)   155,  157. 

93.  S.  V.  Jacobs,  5  Jonesi,  N.  C. 
259;  S.  V.  Anderson,  19  Mo.  241; 
S.  V.  Gavner,  30  Mo.  4'4;  Rex.  v. 
Deering,  5  Car.  &  P.  165;  Gilman- 
ton  V.  Ham,  38  N.  H.  108;  Garvin 
V.  S.,  52  Miss.  207;  Reg.  v.  Jen- 
kins, 1  Car.  &  K.  536;  Pleasant  v. 
S.,  13  Ark.  360;  Hopper  v.  C,  6 
Grat  684;  Stephenson  v.  S.,  28 
Ind.  272;  Ihinger  v.  S.,  53  Ind.  251; 


Robnett  v.  P.,  16  Bradw.  299; 
Blackwell  v.  S.,  67  Ga.  76,  78,  79; 
Clark  V.  Bradstreet,  80  Me.  454,  6 
Am.  St.  221,  15  A.  56;  S.  v.  Hor- 
ton,  100  N.  C.  443,  6  S.  E.  238;  S. 
V.  Ah  Chuey,  14  Nev.  79,  33  Am. 
R.  530;  Cook  v.  S.,  96  Ark.  552, 
132  S.  W.  455;  S.  v.  Reasby,  100 
Iowa,  231,  69  N.  W.  451;  P.  v. 
Gardner,  144  N.  Y.  119,  38  N.  B. 
1003,  43  Am.  St.  741,  28  L.  R.  A. 
609n. 

94.  Reg.  V.  Whalley,  2  Cox  C. 
C.  231,  2  Car.  &  K.  376.  In  the 
report  of  this  case  in  Cox,  the 
forms  are  given.  In  some  States, 
this  is  so  by  statute.  Chute  v.  S., 
19  Minn.  271;  C.  v.  Webster,  5 
Cush.  295,  298,  52  Am.  D.  711;  P. 
v.  Milner,  122  Cal.  171,  54  P.  833; 
Young  V.  Com.,  141  Ky.  708,  133 
S.  W.  791;  Com.  v.  Chance,  174 
Mass.  245,  54  N.  E.  551,  75  Am. 
St.  Rep.  306;  S.  v.  Hancock,  148 
Mo.  448,  50  S.  W.  112;  P.  v.  Bud- 
densieck,  103  N.  Y.  487,  9  N.  E. 
44,  57  Am.  Rep.  766;  Starr  v.  S., 
5  Okla.  Cr.  Ap.  446,  115  P.  356; 
Com.  V.  Van  Horn,  188  Pa.  St  143, 
41  A.  4'69;  S.  v.  Hunter,  18  Wash. 
670,  52  P.  247;  Reg.  v.  Martin,  L. 
R.  1  C.  C.  378,  12  Cox  C.  C.  204, 
41  L.  M.  C.  113,  26  L.  T.  (N.  S.) 
778,  20  W.  R.  1016. 
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this  could  be  only  by  mutual  consent.^^  But  the  modern 
practice  leaves  it  wholly  within  the  discretion  of  the  court. 
It  may  be  at  any  appropriate  stage  of  the  trial ;  in  one  case,, 
the  jury  asked  it  after  the  judge  had  summed  up  the  evi- 
dence, and  it  was  granted.^^  It  is  the  defendant's  right  to 
be  present  if  evidence  is  given,  perhaps  at  all  events;  ^'' 
but  he  may  waive  this  right,  either  expressly  or  by  the 
implication  of  declining  or  even  not  asking  to  go.®*  The 
court  in  granting  or  refusing  the  view  will  be  governed 
mainly  by  the  special  circumstances;  ®®  and  in  granting  it, 
will  take  the  proper  steps  for  the  care  of  the  jury.^  It  is 
.not  necessarily  ill  conduct  in  a  juror  or  the  jury  to  look  of 
their  own  accord  at  the  place  of  the  alleged  offence.^ 


95.  Anonymous,  1  Bur.  252; 
Rex  V.  Hedman,  1  Keny,  384.     See 

C.  V.   Knapp,   9   Pick.   496,   20  Am. 

D.  491. 

96.  Reg.  V.  Martin,  Law  Rep.  1 
C.   C.   378,   12  Cox  C.   C.  204. 

97.  Benton  v.  S.,  30  Ark.  328; 
Carroll  v.  S.,  5  Neb.  31;  S.  v.  Ber- 
tin,  24  La.  Ann.  46;  P.  v.  Lowrey, 
70  Cal.  193,  11  P.  605;  P.  v.  Pal- 
mer, 43  Hun  397;  P.  v.  Bush,  68 
Cal.  623,  10  P.  169.  See  C.  v. 
Parker,  2  Pick.  550;  S.  v.  Claudius, 
1  Mo.  Ap.  551;  P.  v.  Bonney,  19 
Cal.  426;  S.  v.  Adams,  20  Kan.  311, 
323;  Rutherford  v.  C,  78  Ky.  639; 
P.  V.  Bush,  71  Cal.  602,  12  P.  781; 
68  Cal.  623,  10  P.  169;  P.  v.  Palmer,. 
43   Hun    397,  109  N.   Y.   413,  17  N. 

E.  213;  Sasse  v.  S.,  68  Wis.  530, 
32  N.  W.  849;  Foster  v.  S.,  70  Miss. 
755,  12  So.  822;  Conrad  v.  S.,  144 
Xnd.  289,  4  N.  E.  870,  55  Am.  211;  S. 
V.  McGinnis,  12  Idaho,  336,  85  P. 
1089;  P.  V.  Thorn,  156  N.  Y.  286, 
50  N.  E.  947,  42  L.  R.  A.  368. 

98.  S.  V.  Ah  Lee,  8  Or.  214;  S. 
V.  Buzzell,  59  N.  H.  65;  S.  v.  Cong- 
don,  14  R.  I.  458;   Blythe  v.  S.,  47 


Ohio  St.  234;  S.  v.  Sasse,  72  Wis. 
3,  38  N.  W.  343;  Shular  v.  S.,  105. 
Ind.  289,  4  N.  E.  870;  Starr  v.  S., 
5  Okla.  Cr.  Ap.  440,  115  P.  356; 
Com.  V.  Van  Horn,  188  Pa.  St.  143,, 
41  A.  469. 

99.  Atorney-General  v.  Green,  1 
Price,  130;  Anonymous,  2  Chit. 
422;  C.  V.  Parker,  2  Pick.  550;  S.  v. 
Reed,  3  Idaho,  754,  35  P.  706;  S. 
V.  Moran,  15  Or.  262,  14  P.  419; 
Sasse  V.  S.,  68  Wis.  530,  32  N.  W. 
849.     See  Smith  v.  S.,  42  Tex.  444. 

1.  P.  V.  Johnson,  46  Hun,  667; 
P.  V.  Green,  53  Cal.  60;  P.  v.  Huff, 
72  Cal.  117,  13  P.  168;  P.  v.  Yut 
Ling,  74  Cal.  569,  16  P.  489;  P.  v. 
Hull,  86  Mich.  449,  49  N.  W.  288; 
S.  V.  Landry,  29  Mont.  218,  47  P. 
418.  Listening  to  remarks  of  by- 
standers relevant  to  the  issue  and 
contradicting  or  impeaching  the 
defendant's  testimony  is  error.  S. 
V.  Miller,  61  Wash.  125,  111  P. 
1056.  And  see  Bostock  v.  S.,  61 
Ga.  635. 

2.  Luck  V.  S.,  96  Ind.  16;  P.  v. 
Oyer  and  Terminer,  101  N.  Y.  245, 
54  Am.  R.  691,  4  N.  E.  259. 
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4.  Models  and  Drawings — may  in  proper  cases  be  ex- 
hibited to  the  jury,  either  in  connection  with  the  view,  or 
without.^ 

§  966.  1.  The  Order  of  the  Evidence — is  the  same  as  in 
■civil  cases.  For  example,  one  who  has  closed  his  testimony 
^nd  rested,  can  commonly  introduce  further  evidence  only 
in  rebuttal.*    But — 

2.  In  the  Discretion  of  the  Court, — such  departures 
from  the  usual  order  may  be  permitted  as  justice  in  the 
particular  instance  requires.^  Thus,  if  counsel  has  in- 
advertently announced  that  his  evidence  is  all  in,  yet  he  im- 
mediately tenders  further  proofs,  it  is  competent  for  the 
judge  to  receive  them."    Even,  in  extreme  cases,  new  evi- 


3.  Attorney-General  v.  Green, 
supra;  S.  v.  Bertin,  supra;  S.  v. 
Jerome,  33  Conn.  265;  Thomas  v. 
S.,  27  Ga.  287;  Gavigan  v.  S.,  55 
Miss.  533,  S.  V.  Lawlor,  28  Minn. 
216,  9  N.  W.  698.  See  Rex  v.  Cor- 
nelius,  2    Stra.   1210. 

4.  Thomas  v.  S.,  27  Ga.  287; 
Reg.  V.  Po^well,  Car.  &  M.  500;  Rex 
V.  Stimpson,  2  Car.  &  P.  415;  Reg. 
V.  St.  George,  9  Car.  &  P.  483; 
Reg.  V.  Frost,  9  Car  &  P.  129,  159; 
Schaser  v.  S.,  36  Wis.  429.  And 
see  C.  V.  Eastman,  1  Cush.  189,  48 
-Am.  D.  596;  Brown  v.  S.,  28  Ga. 
199;  Collett  v.  Com.  (Ky.  1909), 
121  S.  W.  426. 

5.  S.  V.  Fox,  1  Dutcher,  566;  S. 
V.  Main,  31  Conn..  572;  Reid  v. 
S.,  23  Ga.  190;  Ward  v.  S.,  8 
Blackf.  101;  Herring  v.  S.,  1  lo^wa, 
205;  S.  V.  Harrington,  9  Nev.  91; 
Thomasson  v,  S.,  22  Ga.  499;  Wal- 
lace V.  S.,  28  Ark.  531;  P.  v.  Keith, 
BO  Cal.  137;  S.  v.  Rash,  12  Ire.  382, 
?5  Am.  D.  420;  S.  v.  Linney,  52 
Mo.  40;  P.  V.  Wilson,  55  Mich.  506, 
21  N.  W.  905;  P.  v.  Durfee,  62 
Mich.    487,    29    N.    W.    109;     S.    v. 


Buchler,  103  Mo.  203,  15  S.  W. 
331;  S.  V.  Jacobs,  28  S.  C.  29,  4  S. 
E.  799;  Riley  v.  S.,  88  Ala.  193,  7 
So.  149;  Le^wis  v.  S.,  88  Ala.  11, 
6  So.  755;  Turner  v.  S.,  160  Ala. 
55,  49  So.  304;  Sanders  v.  S.,  167 
Ala.  85,  52  So.  417;  Putnal  v.  S., 
56  Pla.  86,  47  So.  864;  Hinkle  v. 
S.,  174  Ind.  276,  91  N.  E.  1090;  S. 
V.  Seligman,  127  lo^wa,  415,  103  N. 
W.  357;  S.  V.  Rohn,  140  lo-sya,  640, 
119  N.  W.  88;  S.  v.  Moon,  71  Kan. 
349,  80  P.  597;  Collett  v.  Com. 
(Ky.  1909),  121  S.  W.  426;  Gar- 
land V.  S.,  112  Md.  83,  75  A.  631;  S. 
V.  Isenhart,  32  Or.  170,  52  P.  569; 
Davis  V.  S.,  39  Tex.  Cr.  Ap.  681, 
44   S.   W.   1099. 

6.  Hosklns  V.  S.,  11  Ga.  92.  See 
P.  V.  Moan,  65  Cal.  532,  4  P.  545; 
U.  S.  V.  Noelke,  17  Blatch.  554; 
Burroughs  v.  S.,  17  Fla.  643;  Gar- 
ner V.  S.,  97  Ark.  63,  132  S.  W. 
1010;  Maddox  v.  Eatonton,  8  Ga. 
Ap.  817,  70  S.  E.  214;  P.  v.  Nail, 
242  111.  284,  89  N.  E.  1012;  Dickin- 
son V.  S.,  3  Okla.  Cr.  Ap.  151,  104 
P.  923;  Graham  v.  S.  (Tex.  Cr.  Ap. 
1909),  123  S.  W.  691. 
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dence  may  be  introduced,  or  witness  may  be  recalled  to  ex- 
plain the  old,  after  the  time  for  hearing  testimony  has 
passed,  after  counsel  have  begun  or  ended  their  addresses 
to  the  jury,  after  the  judge  has  instructed  them,  or  after 
they  have  retired  and  returned  or  been  recalled  into  court, 
down  to,  but  not  after,  the  rendition  of  the  verdicts  Such 
departure  from  rule  cannot  be  demanded  as  of  right,®  and 
it  should  not  be  general  practice.^    It  is  the  same  of  the  re- 


7.  Kalle  v.  P.,  4  Par.  Cr.  591; 
Reid  V.  S.,  supra;  Dave  v.  S.,  22 
Ala.  23;  Harker  v.  S.,  8  Blackf. 
540;  Tarv©r  v.  S„  43  Tex.  564; 
Thomas  v.  S.,  1  Tex.  Ap.  289;  S.  v. 
Silver,  3  Dev.  332;  Freleigh  v.  S., 
8  Mo.  606;  Armstead's  Case,  7 
Grat.  599;  C.  v.  Carey,  2  Brews. 
404;  C.  V.  Arrance,  5  Allen,  517; 
S.  V.  Flynn,  42  Iowa,  164;  C.  v. 
Ricketson,  5  Met.  412;  Cash  v.  S., 
10  Humph.  Ill;  S.  v.  Porter,  26 
Mo.  201;  S.  V.  Noblett,  2  Jones, 
N.  C.  418;  Stephens  v.  P.,  19  N. 
Y.  549;  Rex  v.  Remnant,  Russ.  & 
Ry.  136;  Dozier  v.  S.,  26  Ga.  156; 
Reg.  V.  Holden,  8  Car.  &  P.  606; 
S.  V.  Rose,  33  La.  Ann.  932;  John- 
son V.  S.,  85  Ga.  561;  S.  v.  Ma- 
goon,  50  Vt.  333;  II.  S.  v.  Bennett, 
17  Blatch.  357;  Hewitt  v.  S.,  10 
Tex.  Ap.  501;  S.  v.  Clyhurn,  16  S. 
C.  375;  C.  V.  CuUen,  13  Philad. 
442;  Donahoe  v.  S.,  12  Tex.  Ap. 
297;  Schonherger  v.  C,  86  Va. 
489,  10  S.  E3.  713;  Kahlenbeck  v. 
S.,  119  Ind.  118,  21  N.  B.  460;  Wig- 
gins V.  S.,  80  Ga.  468,  5  S.  E.  503; 
Phillips  V.  S.,  6  Tex.  Ap.  44;  Tuck- 
er V.  P.,  122  III.  583,  13  N.  E.  809; 
S.  V.  Colbert,  29  La.  Ann.  715;  S. 
V.  Baker,  36  Mo.  Ap.  58;  Nalley  v. 
S.,  28  Tex.  Ap.  387,  13  S.  W.  670; 
Hendricks  v.  S.,  28  Tex.  Ap.  416, 
13  S.  W.  672;  S.  v.  Shroyer,  104 
Mo.  441,  24  Am.  St.  344,  16  S.  W. 


286;  S.  V.  Senn,  32  S.  C.  392,  11 
S.  B.  292;  C.  v.  Meaney,  151  Mass. 
55,  23  N.  B.  730;  Farris  v.  S.,  26 
Tex.  Ap.  105,  9  S.  W.  487;  S.  v. 
Gooch,  94  N.  C.  987;  Cooper  v.  S., 
79  Ala.  54;  Dyer  v.  S.,  88  Ala.  225, 
7  So.  267;  Riley  v.  S.,  88  Ala.  193, 
7  So.  149;  P.  v.  Mar  Gin  Suie,  11 
Cal.  Ap.  42,  103  P.  951;  P.  v.  Driggs, 
14  Cal.  Ap.  507,  112  P.  577;. An- 
thony V.  S.,  44  Pla.  1,  32  So.  818; 
Bellamy  v.  S.,  56  Fla.  43,  47  So. 
868  r  S.  V.  Huff,  76  Iowa,  200,  40 
N.  W.  720;  S.  v.  Case,  9i6  la.  264; 
65  N.  "W.  149;  CoUett  v.  Com.  (Ky. 
1909),  121  S.  W.  426;  S.  v.  Martin, 
89  Me.  117,  35  A.  1023;  S.  v.  Lay- 
cock,  141  Mo.  274,  42  S.  W.  723; 
Harvey  v.  Ter.,  11  Okla.  156,  65 
P.  837;  S.  v.  Robinson,  32  Or.  43, 
48  P.  357;  S.  v.  Thompson,  68  S. 
C.  133,  46  S.  E.  941;  Snodgrass  v. 
Com.,  89  Va.  679,  17  S.  E.  238; 
Faust  V.  U.  S.,  163  V.  S.  452.  41  L. 
Ed.  224,  163  S.  Ct.  1112.  If,  by 
mistake,  the  evidence  applicable 
to  another  indictment  has  been 
given,  the  testimony  may  be  com- 
menced anew.  Reg.  v.  Wardle, 
Car.  &  M.  144. 

8.  Wilke  V.  P.,  53  N.  Y.  525; 
Nicholson's  Case,  2  Lewin,  151. 

9.  Vicaro  v.  C,  5  Dana,  504; 
Mary  v.  S.,  5  Mo.  71,  81.  See 
Thompson  v.  S.,  37  Tex.  121;  S. 
V.  Haynes,  71  N.  C.  79;  Livingston 


§966a 


The  Trial. 


783 


examination  of  witnesses  once  fully  examined.^" 

§  966  a.  1.  Court  interfering. — While  it  is  the  ordinary- 
course  for  the  counsel  to  examine  the  witnesses  and  other- 
wise proceed  in  a  cause  as  they  will,  keeping  within  the 
known  rules  of  practice,  still  the  judge  may  and  should 
sometimes  interfere;  for  example,  by  himself  interrogating 
a  witness,^^  or  recalling  or  suggesting  the  recall  of  one  for 
further  examination;  ^^  or  by  any  other  like  act  for  the 
promotion  of  justice  or  the  bringing  out  of  the  facts  m  the 
particular  case.^^    Again, — 

2.  Order  of  Evidence. — Commonly  the  party  may,  at 
the  proper  stages -of  the  cause,  introduce  his  evidence  in 
any  order  he  chooses  ^*  if  its  relevancy  is  apparent  from 
the  pleadings  and  preceding  testimony.  But  it  is  conven- 
ient to  take  from  each  witness  his  whole  evidence  at  one 
examination,  while  a  part  may  be  irrelevant  unless  some- 
thing not  yet  proved  is  assumed.    Thereupon  the  presiding 


V.    C,    7    Grat.    658;    Hunter   v.   S., 
133  Ga.  78,  65  S.  E.  154. 

10.  Jesse  V.  S.,  20  Ga.  156; 
Sartorious  v.  S.,  24  Miss.  602;  S. 
V.  Weaver,  13  Ire.  491.  See  S.  v. 
Glass,  50  Wis.  218,  36  Am.  R.  845, 
6  N.  W.  500;  Steward  v.  S.,  124 
Wis.  623,  102  N.  W.  1079. 

11.  Varnedoe  v.  S.,  75  Ga.  181, 
186,  58  Am.  R.  465;  S.  v.  Mathews, 
98  Mo.  125,  132,  10  S.  W.  144,  11 
S.  W.  1135;  Pager  v.  S.,  22  Neb. 
332,  35  N.  W.  195;  S.  v.  Pagels,  92 
Mo.  300,  4  S.  W.  931;  Ford  v. 
Painter,  3  Okla.  80,  41  P.  96,  30  L. 
R.  A.  722;  S.  v.  Caron,  118  La.  349, 
42  So.  960;  Caswell  v.  S.,  5  Ga. 
Ap.  483,  63  S.  E.  566;  Miller  v.  S., 
15  Okla.  422,  85  P.  239;  Durham  v. 
S.,  2  Ga.  Ap.  401,  58  S.  E.  555. 

12.  S.  V.  Lee,  80  N.  C.  483;  S. 
V.  Huff,  76  Iowa,  200,  40  N.  W.  720; 
Pressley  v.  S.,  166  Ala.  17,  52  So. 
337;  S.  V.  Groves,  119  N.  C.  822,  25 
S.  E.  819. 


13.  Carroll  v.  S.,  11  Lea,  480; 
S.  V.  Robertson,  86  N.  C.  628;  S. 
v.  Laird,  79  Kan.  681,  100  P.  637; 
P.  V.  Aoardo,  125  N.  Y.  S.  502; 
Cochran  v.  S.,  4  Okla.  Cr.  Ap.  390, 
111   P.    978. 

14.  Byrd  v.  S.,  1  How.  Miss.  247; 
P.  V.  Saunders,  13  Cal.  Ap.  743, 
110  P.  825;  P.  V.  Mindeman,  157 
Mich.  120,  121  N.  W.  488;  Caddell 
V.  S.,  129  Ala.  57,  30  So.  76;  P.  v. 
Yokum,  118  C^l.  437,  50  P.  686; 
P.  V.  Prather,  120  Cal.  660,  53  P. 
259;  Bryan  v.  S.,  45  Ma.  8,  34  So. 
243;  Knox  v.  S.,  164  Ind.  226,  73 
N.  E.  255,  108  Am.  St.  291;  Com. 
v.  Kennedy,  170  Mass.  18,  48  N. 
E.  770;  Brown  v.  S.,  88  Miss.  166, 
40  So.  737;  Argabright  v.  S.,  56 
Neb.  363,  76  N.  W.  876;  Ogden  v. 
S.  (Tex.  1907),  58  S.  W.  1018;  S. 
V.  Lawrence,  70  Vt.  524,  41  A.  1027; 
S.  V.  Sheppard,  49  W.  Va.  582,  39 
S.  E.  676. 
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judge  may,  in  Ms  discretion,  accepting  the  assurance  of 
counsel  that  the  wanting  link  will  be  supplied,  receive  now 
what  such  assumption  alone  makes  relevant.'^  If  the  fur- 
ther proof  fails,  what  is  thus  given  is  stricken  out,  and  the 
jury  is  directed  not  to  regard  it.^®  A  general  practice  of 
receiving  evidence  and  afterward  excluding  it  by  instruc- 
tion is  vicious,  and  it  may  even  be  erroneous;  "  nor  will 
considerations  of  convenience  always,  as  of  course,  induce 
the  court  to  receive  evidence  otherwise  than  in  its  natural 
order,  wherein  one  fact  leads  to  and  supports  another.^*  All 
is  within  the  judicial  discretion.^® 

§  966  b.  1.  Objecting.^ — Every  error  made  by  the  court 
or  otherwise  ought  to  be  promptly  objected  to  by  the  party 
aggrieved  thereby;  and,  with  some  exceptions,^"  he  can 
take  no  advantage  of  it  if  he  fails  thus  to  object.^^  Within 
this  principle, — 


15.  S.  V.  McAllister,  24  Me.  139; 
S.  V.  Black,  6  Jones,  N.  C.  510 ;  Pier- 
son  V.  S.,  18  Tex.  Ap.  524;  McCar- 
ney  v.  P.,  83  N.  Y.  408,  38  Am.  R. 
456;  Loggins  v.  S.,  12  Tex.  Ap.  65; 
Spies  V.  P.,  122  111.  1,  3  Am.  St, 
320,  12  N.  E.  865,  17  N.  E.  898, 
P.  V.  Crawford,  48  Mich.  498,  12 
N.  W.  673;  Dismukes  v.  S.,  83  Ala. 
287,  3  So.  671;  P.  v.  McLean,  84 
Cal.  480,  24  P.  32 ;  P.  v.  Monroe,  138 
Cal.  97,  70  P.  1072;  Ctarles  v.  S., 
58  Fla.  17,  50  So.  419;  White  v. 
S.,  100  Ga.  659,  28  S.  E.  423;  S.  v. 
Spires,  103  Iowa,  711,  73  N.  W. 
343;  S.  V.  Foot  You,  24  Ore.  61, 
32  P.  1031,  33  P.  537;  Phillips  v. 
S.,  20  Tex.  139,  2  S.  W.  601 ;  Dungan 
V.  S.,  39  Tex  Cr.  Ap.  115,  45  S.  W. 
19;  Pittman  v.  S.,  51  Fla.  94,  41 
So.  385,  8  L.  R.  A.  (N.  S.)  509; 
Knight  V.  S.,  114  Ga.  4S,  39  S.  E. 
928,  88  Am.  St.  17;  S.  v.  Gordon, 
115  La.  571,  39  So.  625;  S.  v. 
Thomas,    99  Mo.  235,  12  S.  W.  643. 

16.  Dillin  v.  P.,  8  Mich.  357; 
S.  V.  McDonnell,  32  Vt.   491;    Ban- 


gor V.  Brunswick,  30  Me.  398;  Luby 
V.  C,  12  Bush,  1;;  Dungan  v.  ,S.,  3 
Tex.  Cr.  Ap.  115,  45  S.  W.  19. 

17.  S.  V.  Mix,  15  Mo.  153;  P. 
V  Long,  43  Cal.  444;  Florey  v.  Flo- 
rey,  24  Ala.  241;  S.  v.  Scott,  41 
Minn.  365,  367,  43  N.  W.  62;  Zell 
V.  C,  94  Pa.  258;  /Davis  v.  S.,  9 
Tex  Ap.  363. 

18.  Reg.  V.  Brittain,  3  Cox  C.  C. 
76;  Nicholson's  Case,  1  Lewin,  300; 
Myers  v.  S.,  6  Tex.  Ap.  1. 

19.  C.  V.  Piper,  120  Mass.  185; 
U.  S.  V.  Flowery,  1  Sprague,  109; 
Donnelley  v.  S.,  2  Dutcher,  463,  601 ; 
S.  V.  Whit,  5  Jones,  N.  C.  224,  72 
Am.  D.  533. 

20.  Post,  §  980;  Dempsey  v.  P., 
47  111.  323;  Burke  v.  S.,  15  Tex. 
Ap.  156;  Schlencker  v.  S.,  9  Neb. 
300;  McClure  v.  C,  81  Ky.  448; 
Sergent  v.  Com.,  133  Ky.  2Si,  117 
S.  W.  362. 

21.  P.  V.  Deegan,  88  Cal.  602, 
26  P.  500;  West  v.  S.,  7  Tex.  Ap. 
150;  Johnson  v.  C,  115  Pa.  369, 
9  A.  78;   Garner  v.  S.,  28  Tex.  Ap. 
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2.  Objection  to  Testimony — should  be  made  when  the 
question  is  asked,  before  the  answer  is  delivered,^^  else  they 
will  ordinarily  be  without  avail.^^  An  incompetent  answer 
to  a  proper  inquiry  should  be  stricken  out.^*    What  is  er- 


561,  18  S.  W.  1004;  Campbell  v.  S., 
3  Tex.  Ap.  33;  C.  v.  Johnson,  137 
Mrss.  &62;  Keeton  v.  S.,  10  Tex. 
Ap.  686;  S.  v.  Williams,  28  La. 
Ann.  604;  S.  v.  Beaty,  25  Mo.  Ap. 
214;  P.  V.  Samario,  84  Cal.  484, 
24  P.  283;  S.  v.  Hope,  100  Mo.  347, 
13  S.  W.  490;  P.  v.  Barker,  60 
Mich.  277,  1  Am.  St.  501,  27  N.  W. 
539;  S.  V.  Miller,  42  La.  Ann. 
1186,  21  Am.  St.  418,  8  So.  309; 
Cunningham  v.  S.,  20  Tex.  Ap. 
162;  Alexander  v.  U.  S.,  138  U.  S. 
353,  11  S.  Ct.  350;  S.  v.  Sheard, 
35  La.  Ann.  543;  White  v.  S.,  19 
Tex.  Ap.  343;  Boiling  v.  S.,  78  Ala. 
469;  S.  V.  Lewis.,  20  Nev.  333,  22 
P.  241;  S.  V.  Rabourn,  14  Ind.  300; 
Turner  v.  P.,  33  Mich.  363;  P.  v. 
Long,  43  Cal.  444;  S.  v.  Wilson,  8 
Iowa,  407;  Mooring  v.  S.,  42  Tex. 
85;  P.  V.  Wieland,  10  Cal.  Ap.  519, 
102  P.  828;  Cross  v.  P.,  66  111.  Ap. 
170;  Risner  v.  Com.,  133  Ky.  11, 
117  S.  W.  318;  S.  v.  Goforth,  136 
Mo.  Ill,  37  S.  W.  801;  Seele  v.  S., 
S5  Neb.  109,  122  N.  W.  686;  U.  S.  v. 
Cook,  15  N.  M.  124,  103  P.  305;  P. 
V.  Shattuck,  194  N.  Y.  424,  87  N. 
E.  775;  S.  v.  Cokley,  83  S.  C.  197, 
€5  S.  E.  174;  S.  v.  Browning,  50 
S.  E.  185,  70  S.  C.  466;  Johnson  v. 
S.,  56  Tex.  Cr.  Ap.  540,  120  S.  W. 
1000;  Shelp  v.  V.  S.,  26  C.  C.  A. 
570,  81  Fed.  694;  P.  v.  Walker,  15 
Cal.  Ap.  400,   114  P.   1009. 

22.  King  V.  S.,  21  Ga.  220;  Mc- 
Kay V.  Lane,  5  Fla.  268;  S.  v. 
Rohfrischt,  12  La.  Ann.  382;  P.  v. 
Dixon,  94  Cal.  255,  29  P.  504;  S. 
Blan,  69  Mo.  317;  S.  v.  Day,  60 
2  C.  P.— 50 


Iowa,  100,  14  N.  W.  132;  Graham 
V.  P.,  115  ni.  566,  4  N.  E.  790; 
Clough  V.  S.,  7  Neb.  320,  351.  See 
Creed  v.  White,  11  Humph.  549, 
552;    Sanchez  v.  P.,   22  N.   Y.   147. 

23.  S.  V.  Washington,  13  S.  C. 
453;  C.  V.  Wunsch,  129  Mass.  477; 
S.  T.  Ballard,  79  N.  C.  627;  Wil- 
liams V.  S.,  58  Fla.  138,  50  So. 
749;  Sims  v.  S.,  59  Fla.  38,  52  So. 
198;  Clarke  v.  S.,  90  Ga.  448,  16  S. 
E.  96;  P.  V.  Smith,  144  111.  Ap. 
129,  judgment  affirmed,  239  111.  91, 
87  N.  E.  885;  P.  v.  Nail,  242  111. 
284,  89  N.  E.  1012;  Brunaugh  v.  S., 
173  Ind.  483,  90  N.  E.  1019;  S.  v. 
Rennick,  127  Iowa,  294,  103  N.  W. 
159;  S.  V.  Frobasco,  46  Kan.  310, 
26  P.  729;  Com.  v.  Storti,  177 
Mass.  339,  58  N.  E.  1021;  S.  v. 
Decker,  217  Mo.  315,  116  S.  W. 
1096;  S.  V.  Foley,  220  Mo.  86,  119 
S.  W.  397;  S.  v.  Wilson,  223  Mo. 
173,  122  S.  W.  671;  S.  v.  Rhys,  40 
Mont.  131,  105  P.  494;  S.  v.  Warady, 
77  N.  J.  L.  348,  72  A.  37;  S.  v. 
Brinkley,  55  Or.  34,  104  P.  893;  Ford 
V.  S.,  46  Neb.  390,  64  N.  W.  1082; 
Dunn  V.  S.,  58  Neb.  807,  79  N.  W. 
719;  S.  V.  Stockman,  82  S.  C.  388, 
64  S.  E.  595;  Price  v.  S.,  56  Tex. 
Cr.  Ap.  82,  119  S.  W.  99;  Cabrera 
V.  S.,  56  Tex.  Cr.  Ap.  141,  118  S.  W. 
1054;  S.  V.  Manley,  82  Vt.  556,  74 
A.  231;  Hedger  v.  S.,  144  Wis.  279, 
128  N.  W.  80;  S.  v.  Arnewine,  136 
Mo.  130,  37  S.  W.  799;  S.  v. 
Aughtry,  49  S.  C.  285.  26  S.  B.  619. 

24.  Jones  v.  S.,  118  Ind.  39;  P. 
V.  Walker,  15  Cal.  Ap.  400,  114  P. 
1009;  Reyes  v.  S.,  49  Fla.  17,  38  So. 
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roneous  at  the  time  is  often  cured  by  what  follows;  ^^  as, 
where  evidence  improperly  excluded  is  afterward  ad- 
mitted,^®  or  the  jury  are  told  by  the  court  not  to  regard 
it.^^  But  even  then,  if  the  whole  transaction  was  harmful  to 
the  defendant,  he  is  not  without  remedy.^  ^  The  admis- 
sion of  what  is  of  no  probative  value  is  not  usually  ground 
for  a  new  trial.^^ 

§  966  c.  1.  The  Witnesses — may  ordinarily  be  such 
competent  ones  as  the  party,  whether  State  or  defendant, 
chooses  to  produce.^''  This  obvious  proposition  admits  of 
some  practical,  and  in  a  part  of  the  States  legal,  qualifica- 
tions, now  to  be  stated.    Thus, — 


257;  S.  V.  Greene,  152  N.  C.  835, 
68  S.  E.  16;  S.  v.  Moeller  (N.  D. 
1910),  126  N.  W.  568. 

25.  Burden  v.  P.,  26  Mich.  162; 
Scott  V.  S.,  30  Ala.  503;  S.  v.  An- 
derson, 101  N.  C.  758,  7  S.  B.  678; 
Davis  V.  S.,  85  Tenn.  522,  3  S.  W. 
348;  P.  V.  Tonielli,  81  Cal.  275,  24 
P.  678;  McFadden  v.  S.,  28  Tex. 
Ap.  241,  14  S.  W.  128;  S.  v.  Eoze- 
boom,  145  Iowa,  620,  124  N.  W.  783. 

26.  DUlln  ,  V.  P.,  8  Mich.  357; 
Barringer  v.  P.,  4  Kern,  593; 
Steplhens  v.  P.,  4  Par.  Cr.  396;  Pal- 
mer V.  S.,  165  Ala.  129,  51  So.  358; 
P.  V.  Izlar,  8  Cal.  Ap.  600,  97  P.  685; 
S.  V.  Drlggers,  84  S.  Car.  526,  66 
S.  E.  1042;  Proctor  v.  S.,  54  Tex. 
Or.  Ap.  254,  112  S.  W.  770;  S.  v. 
Poyner,   57  Wash.  489,  107  P.  181. 

27.  S.  V.  Collins,  93  N.  C.  564; 
C.  V.  Ham,  150  Mass.  122,  22  N. 
B  704;  S.  V.  EUer,  104  N.  C.  853, 
10  S.  E.  313;  S.  v.  Davis,  56  Iowa, 
202,  9  N.  W.  123. 

28.  S.  V.  Thomas,  99  Mo.  235, 
12  S.  W.  643;  McDonald  v.  S.,  72 
Ga.  55;  S.  v.  Kuehner,  93  Mo.  193, 
6  S.  W.  118;  S.  V.  Rothschild,  68 
Mo.  52;  S.  V.  Hopper,  71  Mo.  425. 


29.  Weeks  v.  S.,  79  Ga.  36,  3  S. 
E.  373;  Pellum  v.  S.,  89  Ala.  28,  8 
So.  83;  S.  V.  Duffy,  57  Conn.  525, 
18  A.  791.  And  see  further,  as  to 
the  matter  of  this  paragraph,  S.  v. 
Meyers,  99  Mo.  107,  12  S.  W.  516; 
P.  V.  Mullings,  ,83  Cal.  138,  17  Am. 
St.  223,  23  P.  229;  S.  v.  Patrick, 
107  Mo.  147,  17  S.  W.  666;  Stitt  v. 
V.  S.,  91  Ala.  10,  24  Am.  St.  853,  8 
So.  669;  Woolfolk  v.  S.,  85  Ga.  69, 
11  S.  E.  814;  Gallaher  v.  S.,  17  Pla. 
370;  S.  V.  Wilkerson,  103  N.  C.  337, 
9  S.  E.  415;  P.  v.  Sansome,  84  Cal. 
449,  24  P.  143;  S.  v.  Mullins,  101 
Mo.  514,  14  S.  W.  625;  Winslow  v. 
S.,  92  Ala.  78,  9  So.  728;  S.  v. 
Denoon,  34  W.  Va.  139,  11  S.  E. 
1003;  S.  V.  Babcock,  51  Vt.  570; 
S.  V.  Towler,  13  R.  I.  661;  S.  v. 
Underwood,  76  Mo.  630;  Watkins 
V.  S.,  89  Ala.  82,  8  So.  134;  Streety 

30.  Keller  v.  S.,  123  Ind.  110, 
18  Am.  St.  318,  23  N.  E.  1138;  S. 
V.  S.,  165  Ala.  71,  51  So.  415. 

V.  Cain,  20  W.  Va.  679;  Bressler  v. 
P.,  117  111.  422,  8  N.  E.  62;  S.  v. 
Ford,  42  La.  Ann.  255,  7  So.  696; 
Selph  V.  S.,  22  Fla.  537. 
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2.  Omitting  to  explain. — If,  after  the  State  has  made  a 
prima  facie  case  and  rested,  the  defendant  fails  to  explain 
by  evidence  something  which  obviously  he  can  do  if  inno- 
cent, the  omission  is  matter  for  comment  to  the  jury,  ^^  but 
not  his  omission  to  negative  what  the  State  should  have 
proved  against  him,  and  did  not.^^  There  are  also  other 
exceptions  of  the  like  sort.**  And  equally  any  similar 
omission  of  evidence  by  the  State  may  be  considered  by  the 
jury.3* 

3.  All  the  Witnesses. — Some  deem  that  in  murder  and 
other  like  cases,  the  prosecuting  officer  should  absolutely, 
or  with  qualifications,  call  as  witnesses  all  who  were 
present  at  the  transaction,  whatever  be  the  nature  of  their 
testimony;*^  others  regard  it  properly  within  his  discre- 
tion to  produce  such,  and  such  only,  as  he  thinks  best.*^ 
The  omission  to  call  a  witness  may,  in  proper  circumstances, 
be  by  counsel  commented  on  to  the  jury.*^ 


31.  C.  V.  Cumings,  121  Mass. 
63;  Gordon  v.  P.,  33  N.  Y.  501; 
Brulo  V.  P.,  16  Hun,  119.  But  not 
his  failure  to  take  the  witness 
stand.  See,  also  Price  v.  TJ.  S., 
14  Ap.  Dec.  391;  Margan  v.  S.,  124 
Ga.  442,  52  S.  E.  748. 

32.  C.  V.  Hardiman,  9  Gray,  136. 

33.  Knowles  v.  P.,  15  Mich.  408; 
Reg.  V.  Standen,  4  Jur.  702;  Reg. 
V.  Puddick,  4  Fost.  &  F.  497. 

34.  S.  V.  Smallwood,  75  N.  C. 
104;  S.  V.  Moon,  41  Wis.  684;  Wil- 
liams V.   C,  29   Pa.   102. 

35.  Wellar  v.  P.,  30  Mich.  16; 
Reg.  V.  Holden,  8  Car.  &  P.  606; 
lUiomas  V.  P.,  39  Mich.  309 ;  Thomp- 
son V.  S.,  30  Tex.  Ap.  325,  328,  17 
S.  W.  448;  Hunnlcutt  v.  S.,  20  Tex. 
Ap.  632;  Donaldson  v.  C,  95  Pa. 
21;  Breedlove  v.  S.,  26  Tex.  Ap.  445, 
9  S.  W.  768.  See  Reg.  v.  Pearce, 
9  Oar.  &  P.  667;  Putnal  v.  S.,  56 
Fla.  86,  4r  So.  864. 

e6.    S.   V.   Martin,    2    Ire.     101; 


Keller  v.  S.,  123  Ind.  110,  18  Am. 
St.  318,  23  N.  E.  1138;  Selph  v.  S., 
22  Fla.  537;  Jackson  v.  S.,  77  Ala. 
18;  Hill  V.  C,  88  Va.  633,  29  Am. 
St.  744,  14  S.  B.  330;  Keller 
V.  S.,  123  Jnd.  110,  23  N.  E.  1138,  18 
Am.  St.  Rep.  318;  Crawford  v.  S., 
112  Ala.  1,  21  So.  214;  S.  v.  Hud- 
son, 110  Iowa  663,  80  N.  W.  232; 
Hale  V.  S.,  72  Miss.  140,  16  So. 
387;  Johnson  v.  S.,  887  Neb.  328, 
129  N.  W.  281;  Com.  v.  Keller,  191 
Pa.  St.  122,  43  Atl.  198;  Williford  v. 
S.,  36  Tex.  Cr.  Ap.  414,  37  S.  W. 
761;  Evans  v.  S.  (Tex.  Cr.  Ap. 
1909),  122  S.  W.  392;  Clark  v.  Com., 
90  Va.  360,  18  S.  E.  440;  S.  v. 
Payne,  10  Wash.  545,  39  P.  157.  See 
Reg.  V.  Heath,  18  How.  St.  Tr.  1,  49. 
37.  Grumes  v.  S.,  28  Tex.  Ap. 
516,  19  Am.  St.  853,  13  S.  W.  868; 
Suton  V.  Com.,  85  Va.  128,  7  S.  E. 
328;  S.  V.  Costner,  127  N.  C.  566, 
37  S.  E.  326,  80  Am.  St.  809;  S.  v. 
Boyce,   24   Wash.   514,   64   P.   719; 
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4.  The  List  of  Witnesses, — already  spoken  of,^*  is  dif- 
ferently regarded  according  to  the  terms  of  the  varying 
statutes.  Under  some,  the  prosecuting  attorney  must  either 
examine  all,  or  have  all  in  court  to  be  called  by  the  defend- 
ant if  he  wishes.^"  Widely,  he  is  not  required  to  produce  all 
on  the  witness-stand.*''  On  this  sort  of  question  opinions, 
as  well  as  statutes,  are  not  quite  uniform.*^ 

5.  A  Witness  not  named  in  the  List — ^may,  in  most  local- 
ities, testify,  as  of  favor  or  of  right,  either  by  having  his 
name  first  added  to  the  list  or  without;  but  there  are  ex- 
ceptional States  in  which  this  is  not  allowed.*^ 

§  966  d.  1.  The  Adjournment  of  a  Trial, — after  it  is 
opened,  is  distinguishable  from  the  continuance  already 
considered.**    The  ancient  idea  was  that  a  criminal  cause 


S.  V.  Shipley,  174  Mo.  512,  74  S.  W. 
612;  Porch  v.  S.,  50  Tex.  Cr.  Ap. 
335,  99  S.  W.  102;  S.  v.  Millmeier, 
102  Iowa,  692,  72  N.  W.  275,  63  Am. 
St.  479;  HaU  v.  S.  (Tex.  Cr.  Ap.), 
22  S.  W.  141;  Taylor  v.  Cora.,  90 
Va.  109,  17  S.  E.  812;  Bardin  v.  S., 
143  Ala.  74,  38  So.  833;  Com.  v. 
Weher,  167  Pa.  St.  153,  31  A.  481. 

38.  Ante,  §  959a  (2). 

39.  Reg.  V.  Woodhead,  2  Car.  & 
K.  520;  Reg.  v.  Cassidy,  1  Fost.  & 
F.  79;  Rex  v.  Simmonds,  1  Car.  & 
P.  84;  Reg.  v.  Bull,  9  Car.  &  P.  22; 
Reg.  V.  Thompson,  13  Cox  C.  C. 
181. 

40.  P.  V.  Henshaw,  52  Mich.  564, 
18  N.  W.  360;  S.  v.  Cain,  20  W.  Va. 
679;  Brassier  v.  P.,  117  111.  422,  8 
N.  E.  63;  S.  v.  Ford,  42  La.  Ann. 
255,  7  So.  696. 

41.  Rex  V.  Bodle,  6  Car.  &  P. 
186;  Reg.  v.  Vincent,  9  Car.  &  P. 
91 ;  Rex  v.  Harris,  7  Car.  &  P.  581 ; 
Keg.  V.  Bdwardsi,  3  Cox  C.  C.  82. 
See  Austin  v.  S.,  14  Ark.  555. 

42.  S.  V.  McClintock,  8  Iowa, 
203;   Rex  v.  HoUingberry,  6  D.  & 


R.  345;  P.  V.  Bonney,  19  Cal.  426; 
Gates  V.  P.,  14  111.  433;  S.  v.  Gillick, 
10  Iowa,  98;  Hill  v.  P.,  26  Mich. 
496;  Gardner  v.  P.,  3  Scam.  83;  S. 
V.  Loehr,  93  Mo.  103,  5  S.  W.  696; 
Parks  V.  S.,  20  Neb.  515,  31  N.  W. 
5;  S.  V.  Dowd,  39  Kan.  412,  18  P. 
483;  Miller  v.  S.,  29  Neb.  437,  45 
N.  W.  451;  S.  V.  Adams,  4'4  Kan. 
135,  24  P.  71;  S.  v.  Hartigan,  19 
N.  H.  248;  S.  v.  Calvin,  R.  M.  Charl. 
142;  P.  V.  Hall,  48  Mich.  482,  42 
Am.  R.  477,  12  N.  W.  665;  Gandy  v. 
S.,  27  Neb.  707,  746,  43  N.  W.  747, 
44  N.  W.  108;  Murray  v.  S.,  25 
Fla.  528,  6  So.  498;  S.  v.  O'Day, 
89  Mo.  559,  1  S.  W.  759;  Ter- 
ritory V.  Godfrey,  6  Dak.  46, 
50  N.  W.  481;  Inman  v.  S.,  72 
Ga.  269;  Nelson  v.  S.,  5  Okla.  Cr. 
Ap.  368,  114  P.  1124.  Additional 
witness  may  be  called.  S.  v.  Sharp 
(Mo.  1911),  135  S.  W.  488;  Ford  v. 
S.,  5  Okla.  Cr.  240,  114  P.  273; 
Smith  V.  S.,  5  Okla.  Cr.  282,  114  P. 
350;  S.  V.  Pepoon,  62  Wash.  635, 
114  P.  449. 
43.     Ante,  §  951  et  seq. 
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should  be  conducted  to  its  finish,  at  one  sitting;  but  men 
must  have  food,  rest,  and  sleep.  Therefore  in  the  modern 
practice,**  adjournments  are  common,  though  in  early  pe- 
riods they  were  allowed  only  from  urgent  necessity.  The 
prisoner's  consent  is  not  essential.*^  More  particu- 
larly,— 

2.  When  and  Why.— If  during  the  trial  a  party  is  ' '  sur- 
prised," as  the  expression  is,  by  some  unforeseen  turn  in  the 
case  for  which  he  is  not  prepared,— for  example,  through 
having  been  misled  as  to  testimony,*''^the  court  on  re- 
quest will  grant  such  suspension  or  continuance  as  the 
emergency  requires.  Neglecting  to  apply  for  which,  he 
cannot  on  defeat  have  a  new  trial;  but  if  wrongly  refused, 
he  may;  *'^  and  in  emergencies  less  extreme,  the  court  in  its 
discretion  will  permit  postponements  after  the  trial  has 
begun,  for  the  parties  to  complete  some  needful  prepara- 
tion.*® A  defendant  who  applies  for  or  otherwise  consents 
to  the  postponement  waives  any  right  to  object  thereto.** 
But  when  the  State  is  the  applicant,  the  question  may  arise 
whether  it  can  thus  deprive  the  party  of  his  verdict.'"    Such 

44.  p.  V.  Sullivan,  115  N.  Y.  185,  Llndley  v.  S.,  11  Tex.  Ap.  283;  Hill 
21  N.  E.  1039;   Allen  v.  S.,  74  Ga.      v.  S.,  37  Ark.  395. 

769;    Casey  v.  S.,   96  Miss.  427,  50  47.     Price   v.   P.   131   111.   223,   23 

So.  978.  N.  E.   639;    Nickensi  v.   S.,   55  Ark. 

45.  Rex  V.  Hardy,  24  How.  St.  567,  18  S.  W.  1045;  S.  v.  Benton,  65 
Tr.  199,  414;  Rex  v.  Home  Tooke,  Iowa,  482,  22  N.  W.  €39;  Webb  v. 
25  How.  St.  Tr.  1,  129,  130;  Rex  v.  S.,  9  Tex.  Ap.  490;  Jackson  v.  S., 
Stone,   25  How.   St.  Tr.   1155,   1295  18    Tex.   Ap.   586. 

and  note,  6  T.  R.  527,  530;   Rex  v.  48.     Hill  v.    S.,    supra;    U.    S.   v. 

Clay,  7  Car.  &  P.  276;   C.  v.  Titus,  Frink,  4  Day,  471;  McDow  v.  S.,  10 

3  Brews.   165;    S.  v.  Kimbrough,   2  Tex.  Ap.  98;  Reg.  v.  Plannagan,  15 

Dev.   431;    S.   v.   Manuel,   64   N.    C.  Cox  C.  C.  403;   Pearce  v.  S.,  79  Ga. 

601;   Vanderkarr  v.  S.,  51  Ind.  91;  437,  4  S.  E.  849. 

Taylor  v.   S.,   86   Neb.   795,   126   N.  49.     New    Crim.    Law,    1    §§    995, 

W.  752;  Havill  v.  XJ.  S.,  5  Okla.  Cr.  998;   ante,  §  118;   S.  v.  Williamson, 

Ap.  334,  115  P.  119;   Walker  v.  S.,  42  Conn.  261;  Reg.  v.  Fitzgerald,  1 

116  Ga.  537,  42  S.  B.  787;    Com.  v.  Car.  &  K.  201;  Cotton  v.  S.,  4  Tex. 

Buccieri,  153  Pa.  St.  535,  26  A.  228;  260.     See  Brown  v.  S.,  38  Tex.  482. 

Perry  v.   S.,   116  Ga.  850,   43   S.  E.  50.     Ante,  §  961;  S.  v.  Brady,  124 

253.  La.   951,    50    So.   806;    Goode   v.    S. 

46.  Burton  V.  S.,  9  Tex.  Ap.  605;  (Tex.  Cr.  Ap.  1909),'  123  S.  W.  597. 
Cunningham  v.  S.,  20  Tex.  Ap.  162; 
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judicial  intimations  as  we  have  on  the  subject  appear  a 
little  discordant;  but,  in  general,  adjournments  after  the 
cause  is  given  in  charge  to  the  jury^^  are  not  allowed  to 
enable  the  government  further  to  prepare  its  case,  or  col- 
lect witnesses,  unless  in  very  special  circumstances.^*  In 
some  of  the  States,  there  are  statutes  more  or  less  regulat- 
ing this  question  of  adjournments. 

II.     The  Openings  to  the  Jury. 

§  967.    For  the  Prosecution:— 

Where  the  Prisoner  has  no  Counsel, — ^the  English  prac- 
tice omits  the  opening  for  the  prosecution,^*  except  in 
special  circumstances.^*      But — 

§  968.    If  he  defends  by  Counsel, — "you  ought  always," 


51.  Ante,   §   960    (1). 

52.  Vanderkarr  v.  S.,  51  Ind. 
91;  Reg.  v.  Robson,  4  Fost.  &  F. 
360;  Reg.  v.  Foster,  3  Car.  &  K. 
201;  Reg.  v.  Parr,  2  Fost.  &  F.  861; 
Reg.  V.  Tempest,  1  Fost.  &  P.  381; 
Reg.  V.  Wenborn,  6  Jur.  267;  Reg. 
V.  Lynch,  1  Cox  C.  C.  81;  Reg.  v. 
Castro,  Law  Rep.  9  Q.  B.  350,  358, 
12  Cox  C.  C.  454,  6  Bng.  Rep.  317; 
Briceland  v.  C,  74'  Pa.  463;  John- 
son V.  S.,  32  Ark.  309;  Griffin  v. 
S.,  90  Ala.  596,  8  So.  670. 

A  short  adjournment  may  prop- 
erly be  granted  if  the  accused, 
Curtis  V.  Com.,  87  Va.  589,  13  S.  E. 
73;  or  a  juror,  S.  v.  Garrity,  98 
Iowa,  101,  67  N.  W.  92 ;  is  taken  ill. 
So  also  to  correct  an  error  in  the 
record,  S.  v.  Libby,  85  Me.  169,  26 
A.  1015;  Com.  v.  Kelly,  12  Gray 
(Mass.),  123.  If  the  accused  during 
the  trial  discover  that  a  witness  is 
material  whom  he  had  failed  to 
summons,  either  because  he  did 
not  know  of  him,  or  for  other  valid 


reason,  he  should  have  an  adjourn- 
ment to  procure  his'  attendance, 
Monday  v.  S.,  32  Ga.  672,  79  Am. 
Dec.  314;  P.  v.  Severance,  67  Hun 
(N.  Y.)  182,  22  N.  Y.  S.  91.  He 
should  show  that  he  has  used  dili- 
gence to  procure  his  attendance 
and  that  his  evidence  is  material, 
S.  V.  Valere,  39  La.  Ann.  1060,  3 
So.  136;  Wells  v.  S.,  131  Ala.  48,  31 
So.  572;  S.  v.  Osborne,  96  Iowa, 
281,  65  N.  W.  159;  Thompson  v. 
Com.,  88  Va.  45,  13  S.  E.  304;  S.  v. 
Craemer,  12  Wash.  217,  40  P.  944. 
The  prosecution  may  also  be 
granted  a  short  adjournment.  Eat- 
man  v.  S.,  139  Ala.  67,  36  So.  16; 
Giano  v.  P.,  30  Colo.  20,  69  P.  504; 
Walker  v.  S.,  116  Ga.  537,  42  S.  E. 
787,  67  L.  R.  .  426;  S.  v.  Wong  Gee, 
35  Or.  276,  57  P.  914. 

53.  Rex  V.  Jackson,  7  Car.  &  P. 
773. 

54.  Rex  V.  Bowler,  7  Car.   &  P. 
773. 
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said  Parke,  B.,  "to  open  the  case,"  even  though  it  is  plain 
and  not  complicated.^® 

§  969.  1.  The  Purpose  of  the  Opening — is  to  put  the 
jury  in  a  position  to  understand  and  apply  the  evidence  as 
delivered.    Hence, — 

2.  Facts. — It  should  develop  fully  the  facts  to  be  estab- 
lished,^'' but  none  which  the  party  is  not  in  a  situation  to 
prove,®^  and  none  outside  the  lines  of  legal  evidence.®^ 

3.  Declarations  by  the  Prisoner, — short  of  confessions, 
if  to  be  offered  in  evidence,  should  be  opened,  yet  not 
necessarily  in  detail.^®    But — 

4.  A  Confession, — to  be  admissible,  must  first  be  ad- 
judged voluntary.®"  Therefore,  since  this  adjudication  can- 
not precede  the  trial,  and  the  court  may  never  permit  it  to 
reach  the  jury,  the  better  practice  excludes  it  from  the 


55.  Rex  V.  Gascoine,  7  Car.  &  P. 
772;  State's  attorney  may  waive 
his  right  to  open.  Johnson  v.  Com., 
Ill  Va.   877,  69   S.  E.  1104. 

56.  Rex  V.  Smithies,  5  Car.  &  P. 
332;  U.  S.  V.  Mingo,  2  Curt.  C.  C. 
1;  Rex  V.  Hartel,  7  Car.  &  P.  773; 
Dowda  V.  S.,  74  Ga.  12;  P.  v.  Ben- 
ham,  160  N.  Y.  402,  55  N.  B.  11, 
14  N.  Y.  Cr.  188;  Russell  v. 
S.,  62  Neb.  512,  87  N.  W. 
344;  S.  V.  Greenleaf,  71' N.  H.  606, 
53  Atl.  38;  S.  v.  Kennedy,  17?  Mo. 
98,  75  S.  W.  979;  S.  v.  Gartrell,  171 
Mo.  489,  71  S.  W.  1045;  S.  v.  Bar- 
rick,  60  W.  Va.  576,  55  S.  B.  652; 
Mann  v.  S.,  134  Ala.  1,  32  So.  704; 
P.  V.  Searcy,  121  Cal.  1,  41  L.  R. 
A.  157,  53  P.  359;  P.  v.  Lewis,  124 
Cal.  551,  45  L.  R.  A.  753,  57  P.  470. 
A  failure  to  prove  all  that  the 
prosecuting  attorney  claims  he  will 
prove  is  not  error.  P.  v.  Bcarius, 
124  Mich.  616,  83  N.  W.  628,  7  Det. 
Leg.  N.  354. 

57.  Reg.  V.  Beard,  8  Car.  &  P. 
142;   Reg.  v.  Butcher,  2  Moody  & 


R.  228.    See  Reg.  v.  Gardner,  9  Cox 
C.  C.  332. 

58.  P.  v.  Moyer,  77  Mich.  571, 
43  N.  W.  928;  McDonald  v.  P.,  126 
111.  150,  9  Am.  St.  547,  18  N.  E.  817; 
Nalley  v.  S.,  28  Tex.  Ap.  387,  13  S. 
W.  670;  P.  V.  Meyer,  73  Cal.  548,  15 
P.  95,  compared  with  S.  v. 
Clouser,  72  Iowa,  302,  33  N.  W. 
686;  Walsh  v.  P.,  88  N.  Y.  458,  463, 
464.  See  Cook  v.  C,  86  Ky.  663,  7 
S.  W.  155;  Taylor  v.  S.,  27  Tex.  Ap. 
463,  11  S.  W.  462;  Corbitt  v.  S.,  1 
Ga.  Ap.  13,  66  S.  E.  152;  S.  v.  AUen, 
100  la.  7,  69  N.  W.  274;  Com.  v. 
Howard,  205  Mass.  128,  91  N.  B. 
397.  The  opening  should  not  be  an 
argument  '  or  a  challenge  of  ac- 
cused to  give  evidence  of  good 
character.  P.  v.  Arnold,  248  111. 
169,  93  N.  E.  786. 

59.  Rex  V.  Davis.,  7  Car.  &  P. 
785;  Rex  v.  Hartel,  7  Car.  &  P.  773; 
Rex  V.  Orrell,  1  Moody  &  R.  467; 
Rex  V.  Deering,  5  Car.  &  P.  165. 

60.  Post,  §§  1220,  1223,  1232; 
Barnes  v.  S.,  36  Tex.   356;   Nichol- 
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opening.*'!  Yet  some  judges  suffer  its  general  efl'ect  to  be 
stated,  omitting  details  and  exact  words.''^ 

5.  New  Evidence, — ^if  discovered  out  of  its  order,  and 
introduced  by  leave  of  court,  should  not  be  opened  in  a  set 
speech.^^    Still, —     " 

6.  Announcing  Evidence. — ^Always,  when  a  witness  ap- 
pears for  examination,  the  court  in  its  discretion  may  re- 
quire counsel  to  say  what  he  is  to  prove,  "in  order,"  said 
Sutherland,  J.,  "that  if  irrelevant  or  improper  the  evidence 
may  not  be  given. ' '  ^* 

§  970.  1.  Accompanying  the  Evidence — thus-  opened, 
the  accusation  and  law  combining  therewith  should  be  ex- 
plained.*"  Or, — 

2.  Short  Statement. — Instead  of  the  full  opening,  the 
court  may  permit  the  prosecuting  attorney  simply  to  state 
the  relevant  propositions  of  law."^ 

§  971.     1.    Anticipating  hypothetically  a  Defence — may 

be  permitted.®'^ 

2.  Comments  on  the  Evidence — may  to  some  extent  ac- 
company the  opening  of  it.^®  But  where  counsel  are  to 
make  afterward  a  final  summing  up  in  reply,  such  com- 

son  V.  S.,  38  Md.  140;   P.  v.  Rodri-  Hurd,  101  Iowa,  391,  70  N.  W.  613; 

guez,  10  Cal.   50;    Couley  v.  S.,  12  Hinshaw  v/  S.,  147  Ind.  334,  47  N. 

Mo.  462;   P.  v.  Barric,  49  Cal.  342.  E.  157;  Savary  v.  S.,  62  Neb.  166,  87 

61.  Reg.  V.  Bodkin,  9  Cox  C.  C.  N.  W.  34;  Mitcliell  v.  S.,  36  Tex.  Or. 
404;   Rex  v.  Davis,  supra.  278,  33  S.  W.  367;   S.  v.  Kutn,  117 

62.  Rex  V.   Swatkins,   4   Car.   &  Iowa,  216,  90  N.  W.  733. 

P.  548,  549;   Reagan  v.  P.,  49  Colo.  65.     U.    S.   v.   Mingo,   2    Curt.    C. 

316,  112  P.  785.  ■  C.    1;    Morales    v.    S.,    1    Tex.    Ap. 

63.  Reg.  V.  Courvoisier,  9  Car.  &      494,  28  Am  R.  419. 

P.   362.  66.     S.    V.    Anderson,    101    N.    C. 

64.  P.   V.   White,   14  Wend.   Ill,      758,  7  S.  E.  678. 

114,  115;   Dunham  v.  S.,  8  Ga.  Ap.  67.     Reg.   v.    Courvoisier,    9    Car. 

668,  70  S.  E.  Ill; 'p.  v.  Cook,  148  &  P.   362;    S.  v.  Meshek,   61  Iowa, 

Cal.  334,  83  P.  43;    S.  v.  Kelly,  77  316,  6  N.  W.  143. 

Conn.   266,   58  A.   705;    Bush  v.   S.,  68.     U.  S.  v.  Mingo,  2  Curt.  C.  C. 

109  Ga.  120,  34  S.  E.  298;  Starke  v.  1;  P.  v.  Jones,  195  N.  Y.  547,  88  N. 

S..    49    Fla.    41,    37   So.    850;    S.   v.  E.  1127. 
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ments  should  not  be  allowed  unlimited  range.*'*     Every- 
thing is  best  done  in  its  proper  time  and  order. 

§  972.    For  the  Defense  :— 

The  Foregoing  Exposition — discloses  also  the  nature  of 
the  opening  for  the  defence.     When  a  defendant  was  not 
permitted  to  testify  for  himself,  neither  could  counsel  re 
late  for  him  his  story,  or  other  facts  not  to  be  proved.'^" 

§  973.  With  more  Lawyers  than  One — on  a  side,  the 
order  of  the  openings  varies  in  our  States;  and,  in  the  ab- 
sence of  a  rule,  it  is  doubtless  within  the  discretion  of  the 
presiding  judge.  Chitty  '^^  says  that  in  the  English  prac- 
tice, "the  junior  barrister  usually  states  the  outline  of  the 
indictment,  and  pleadings  thereon,  but  he  cannot  speak  to 
more  than  is  upon  the  record;  for  it  is  the  province  of  the 
leading  counsel  to  state  the  circumstances  of  the  offence."  ^^ 
It  is  believed  that  there  are  not  many  of  our  States  in 
which  more  than  one  lawyer  opens  for  the  State  or  for  one 
defendant. 

III.     The  Summings  up  by  Counsel. 

§  974.  Waive  Right. — Counsel  prosecuting  may  exer- 
cise or  not  the  right  to  reply,  as  they  deem  best.''''*    So  may 

69.  p.  V.  Montague,  71  Mich.  318,  771.  Court  may  limit  time  of  sum- 
447,  39  N.  W.  60,  585.  ming  up  In  a  misdemeanor.  Seattle 

70.  Reg.  V.  Beard,  8  Car.  &  P.  v.  Erickson,  55  Wash.  675,  104  Pac. 
142;  Reg.  v.  Butcher,  2  Moody  &  1128.  The  time  allowance  for 
R,  228.  argument   on   the   part   of   the    at- 

71.  1  Chit.  Crim.  Law,  555.  torney  for  the  defendant  is  largely 
Statement  that  prosecution  would  in  the  judicial  discretion,  to  be 
show  that  a  more  dastardly  mur-  guided  by  the  number  of  witnesses, 
der  had  never  been  perpetrated  on  quantity  of  the  testimony  and  the 
a  noble  and  Christian  soul  when  re-  complexity  or  simplicity  of  the 
buked,  is  not  error.  S.  v.  Miles,  199  facts  in  issue.  Waters  v.  S.,  117 
Mo.  530,  98  S.  W.  25.  Ala.  10,8,  22  So.  490;   Huskey  v.  S., 

72.  Rex  V.  Conspirators,  2  How.  129  Ala.  94,  29  So.  838;  Barr  v.  P., 
St.  Tr.  159,  164;  Rex  v.  Acton,  17  30  Colo.  522,  71  P.  392;  Sparks  v. 
How.  St.  Tr.  461,  522.  And  see  Rex  S.,  Ill  Ga.  830,  35  S.  E.  654;  Smith 
V.  Sacheverell,  10  How.  St.  Tr.  29;  v.  Com.,  100  Ky.  333,  18  Ky.  L.  652, 
S.  V.  Nyman,  55  Conn.  17,  10  A.  161.  37  S.  W.  586;   S.  v.  Baker,  136  Mo. 

73.  Rex  V.  Whiting,  7  Car.  &  P.  74,  37  S.  W.  810. 
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a  defendant;  but,  in  England,  he  cannot  in  such  reply  ad- 
dress the  jury  both  personally  and  by  counsel.'^* 

§  975.  1.  Facts. — ^As  the  opening  is  limited  to  facts  to 
be  proved,'^*  so  must  be  the  summing  up  to  those  which 
have  been  proved,  or  which  it  is  contended  the  evidence 
tends  to  establish.'^*'  Especially,  therefore,  if  offered  evi- 
dence has  been  excluded,  it  cannot  be  commented  on  in  the 
summing  up.'^''  Whenever  counsel  overstep  this  rule,  "the 
court  may,  in  its  discretion,  correct  the  mistake  at  the 
moment,  or  in  the  charge  to  the  jury."  '^^    Still, — 

2.  Matters  of  Common  Knowledge, — being  things  not 
special  to  the  case  in  hearing,  may,  like  the  language  itself, 
be  parcel  of  the  woven  argument  which  the  advocate  lays 
before  the  jury.  Thus,  historical  facts  may  be  referred  to; 
and  it  was  not  improper  for  counsel  to  draw  an  illustration 
from  the  Guiteau  case.''*  It  may  be  stated  that  crime  is  on 
the  increase,*"  hence  that  juries  should  do  their  duty.*^ 
Well-known  riots  may  be  cited,  as  resulting  from  a  lax  ad- 


74.  Ante,  §  962  (3);  Reg.  v. 
Boucher,  8  Car.  &  P.  141;  Reg.  v. 
Burrows,  2  Moody  &  R.  124. 

75.  Ante.  §  969    (2),  972. 

76.  Saunders  v.  Baxter,  6  Heisk. 
369;  Yoe  v.  P.,  49  111.  410,  412; 
Davis  V.  S.,  33  Ga.  98;  Ferguson  v. 
S.,  49  Ind.  33,  34;  Childress  v.  S., 
86  Ala.  77,  5  So.  775;  Turner  v.  S., 
4  Lea,  206;  Griffin  v.  S.,  90  Ala. 
596,  8  So.  670;  Flint  v.  C,  81  Ky. 
186;  Killins  v.  S.,  28  Fla.  313,  9  So. 
711;  Cross  v.  S.,  68  Ala.  476;  Wade 
V.  S.,  65  Ga.  756;  Cox  v.  Com.  (Ky. 
1909),  118  S.  W.  282;  Gipson  v. 
Com.,  133  Ky.  398,  118  S.  W.  334;  P. 
V.  Tubhs,  147  Mich.  1,  110  N.  W. 
]32;  P.  V.  Williams,  159  Mich.  518, 
124  N.  W.  555,  16  Det.  Leg.  N.  1008; 
S.  V.  Ferrell,  233  Mo.  542,  136  S. 
W.  709. 

77.  Sullivan  v.  S.,  66  Ala.  48;  P. 
V.  McMahon,  244  111.  45,  91  N.  E. 
104. 


78.  Battle,  J.,  in  S.  v.  Whit,  5 
Jones,  N.  C.  224,  231,  72  Am.  D. 
533;  S.  V.  O'Neal,  7  Ire.  251;  Bill 
V.  P.,  14  III.  432;  Brown  v.  S.,  60 
Ga.  210;  Schlotter  v.  S.,  127  Ind. 
49o,  27  N.  E.  149. 

79.  Northington  v.  S.,  14  Lea, 
424. 

80.  S.  V.  Elvins,  101  Mo.  243,  13 
S.  W.  937;  Austin  v.  Com.,  124  Ky. 
55,  98  S.  W.  295;  Dollar  v.  S.,  99 
Ala.  236,  13  So.  575;  Washington  v. 
S.,  87  Ga.  12,  13  S.  E.  131;  Siebert 
V.  P.,  143  111.  571,  32  N.  E.  431; 
P.  V  Gofech,  82  Mich.  22,  46  N.  W. 
101;  S.  V.  Elvins,  101  Mo.  243,  13 
S.  W.  927;  S.  v.  Hyland,  144  Mo. 
302,  46  S.  W.  195;  Hoffman  v.  S., 
65  Wis.  46,  26  N.  W;  110. 

81.  S.  V.  Mallon,  75  Mo.  355.  See 
S.  V.  Zumbunson,  86  Mo.  Ill;  Black- 
share  V.  S.,  94  Ark.  548,  128  S.  W. 
549. 
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ministration  of  justice.*^  .But  nothing  of  this  sort  is  per- 
missible if  done  in  a  way  to  inflame  the  passions  of  the 
jury,  to  prompt  them  to  lay  aside  their  reason,  and  to  dis- 
regard their  duties  to  the  defendant  in  the  particular  case.** 
Again, — 

§  975  a,  1.  Only  Legitimate  Argument — can  be  em- 
ployed.®* The  court  could  not  well  prevent  the  drawing 
of  illogical  conclusions,  and  this  is  said  not  to  be  within 
its  province.*®  But  for  counsel  to  indulge  in  vituperation 
and  abuse  of  the  party,®^  or  urge  that  if  th,e  defendant  is  not 


82.  Heyl  v.  S.,  109  Ind.  589,  10  N. 
E.  916.  And  see  Turner  v.  S.,  89 
Tenn.  547,  15  S.  W.  838. 

83.  Bryson.  v.  S.,  20  Tex.  Ap. 
566;  S.  V.  Jackson,  95  Mo.  623,  8  S. 
W.  749.  See  C.  v.  Smith,  10  Philad. 
189;  Hunter  v.  S.,  55  Ark.  357,  18 
S.  W.  374;  Tillery  v.  'S.,  24  Tex.  Ap. 
251,  5  Am.  St.  882,  5  S.  W.  842;  P. 
V.  McCann,  247  111.  130,  93  N.  E. 
100. 

84.  S.  V.  Watson,  63  Me.  128;  S. 
V.  Williams,  65  N.  C.  505;  Ricks  v. 
S.,  19  Tex.  Ap.  308 ;  Stephens  v.  S., 
20  Tex.  Ap.  255;  C.  v.  Nicely,  130 
Pa.  261,  18  A.  737;  P.  v.  Lemperle, 
94  Cal.  45,  29  P.  709;  Nalley  v.  S., 
28  Tex.  Ap.  387,  13  S.  W.  670;  S. 
V.  Musick,  101  Mo.  260,  14  S.  W. 
212;  S.  V.  Warford,  106  Mo.  55,  27 
Am.  St.  322,  16  S.  W.  886;  Cooksie 
V.  S.,  26  Tex.  Ap.  72,  9  S.  W.  58; 
Blackman  v.  S.,  78  Ga.  592;  Holmes 
V.  S.,  7  Ga.  Ap.  570,  67  S.  E.  693; 
Miller  v.  S.,  8  Ga.  Ap.  540,  69  S.  E. 
922;  Metcalfe  v.  Com.,  27  Ky.  L.  R. 
704,  86  S.  W.  534;  S.  v.  Romero, 
117  La.  1003,  42  So.  482;  Cox  v. 
Ter.,  2  Okla.  Cr.  Ap.  668,  104  P. 
378;  Williams  v.  S.,  4  Okla.  Cr.  523, 
114  P.  1114. 

85.  Taylor  v.  S.,  83  Ga.  647,  659, 
10  S.  E.  442;    Scott  v.  S.,  110  Ala. 


48,  20  So.  468;  P.  v.  Kosta,  14  Cal. 
Ap.  696,  112  P.  907;  P.  v.  Ernsting, 
14  Cal.  Ap.  708,  112  P.  913;  Patter- 
son V.  S.,  122  Ga.  587,  50  S.  E.  489; 
Sterling  v.  S.,  89  Ga.  807,  15  S.  B. 
743;  S.  v.  Marren,  17  Idaho,  766, 
107  P.  993;  Sage  v.  S.,  127  Ind.  15, 
26  N.  E.  667;  Hunn  v.  Com.,  143  Ky. 
143,  136  S.  W.  144;  S.  v.  Rugero, 
117  La.  1040,  42  So.  495;  P. 
V.  De  Camp,  146  Mich,.  533,  109  N. 
W.  1047,  13  Det.  Leg.  N.  862;  S.  v. 
Pollard,  155  Mo.  Ap.  319,  136  S.  W. 
735 ;  Edwards  v.  S.,  58  Tex.  Cr.  Ap. 
342,  125  S.  W.  894;  U.  S.  v.  Flowery, 
25  Fed.  15,  122. 

86.  S.  V.  Smith,  75  N.  C.  306;  P. 
V.  Bielfus,  59  Mich.  576,  26  N.  W. 
771;  Crawford  v.  S.,  15  Tex.  Ap. 
501;  Coble  v.  Coble,  79  N.  C.  589, 
28  Am.  R.  338;  S.  v.  Foley,  12  Mo. 
Ap.  431;  Hatch  v.  S.,  8  Tex.  Ap. 
416,  34  Am.  R.  751;  S.  v.  Young,  99 
Mo.  666,  12  S.  W.  879;  Martin  v. 
S.,  63  Miss.  505,  56  Am.  R.  812;  S. 
V.  BrasweU,  82  N.  C.  693;  S.  v. 
Proctor,  86  Iowa,  698,  53  N.  W.  424; 
S.  V.  Baker,  57  Kan.  541,  46  P.  947; 
Rhodes  v.  Com.,  107  Ky.  354, 
54  S.  W.  170,  21  Ky.  L.  Rep. 
1070,  92  Am.  St.  Rep.  360; 
P.  V.  Conley,  106  Mich.  424,  64  N. 
W.  325;  P.  V.  Payne,  131  Mich.  474, 
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convicted  the  prosecutor  will  be  ruined  *^  or  be  looked  upon 
as  a  perjurer,^*  or  inflame  them  with  the  idea  that  justice 
has  not  been  well  administered  heretofore  and  therefore  the 
defendant  must  not  be  acquitted,®^  is  irrelevant  while  it  is 
unjust.  Upon  'the  entire  and  varying  evidence  received 
and  permitted  to  stand  in  the  case,  and  all  the  probative 
incidents  of  the  trial,  comments  may  be  made;^"  and  the 
conclusions  derived  therefrom,  adverse  to  the  defendant, 
need  not  be  stated  in  soft  words.^'    Still  the  advocate  can 


91  N.  W.  739;  S.  v."  Fischer,  124 
Mo.  460,  27  S.  W.  1109;  S.  v.  Pren- 
dible,  165  Mo.  329,  65  S.  W.  559. 
To  call  a  witness  for  the  State  "a 
good  man"  and  a  negro  witness  for 
accused  "a  hlack  rascal"  is  not 
error.  S.  v.  Miles,  199  Mo.  530,  98 
S.  W.  25.  Defendant  is  an  "in- 
famous scoundrel"  is  not  error.  S. 
V.  Summar,  143  Mo.  220,  45  S.  W. 
254. 

87.  Reg.  V.  Rudland,  4  Fost.  & 
F.   495. 

88.  Reg.  V.  Puddick,  4  Fost.  & 
P.  497. 

89.  Ferguson  v.  S.,  49  Ind.  33; 
P.  V.  Strauch,  240  111.  60,  88  N.  E. 
155;  Guest  v.  S.,  96  Miss.  871,  52 
So.  211.  As  by  statement  of  a  sus- 
picion that  a  prosecuting  witness 
has  heen  tampered  with.  S.  v. 
Montgomery,  56  Wash.  443,  105  P. 
1035. 

90.  P.  V.  Hovey,  92  N.  Y.  554; 
Brashears  v.  S.,  58  Md.  563;  P.  v. 
Hall,  94  Gal.  595,  30  P.  7;  McLain 
V.  S.,  IS  Neb.  154,  24  N.  W.  720; 
P.  V.  Gosch,  82  Mich.  22,  46  N.  W. 
101;  S.  V.  Jones,  77  N.  C.  520;  Mer- 
cer V.  g.,  17  Tex.  Ap.  452;  Blake  v. 
P.,  73  N.  Y.  586,  587;  Williams 
V.  S.,  30  Tex.  Ap.  354,  17  S.  W.  408; 
Reyes  v.  S.,  49  Pla.  17,  38  So.  257; 
Oldham  v.  Com.,  36  Ky.  789,  125  S. 


W.  242;  Thacker  v.  S.,  3  Okla.  Cr. 
Ap.  485,  106  P.  986.  He  may  com- 
ment on  the  unreasonableness  of  a 
witness's  testimony  or  his  bias  as 
shown  by  his  appearance  on  the 
stand.  Wilson  v.  S.  (Ind.  1911), 
93  N.  E.  609;  S.  v.  Rivers  (Vt. 
1911),   78  A.   786. 

91.  Simmerman  v.  S.,  16  Neb. 
615,  21  N.  W.  387;  House  v.  S.,  1» 
Tex.  Ap.  227,  239;  Haupt  v.  S.,  108 
Ga.  53,  34  S.  E.  ?13,  75  Am.  St.  Rep. 
19;  Anderson  y.  S.,  147  Ind.  445, 
46  N.  E.  901;  S.  v.  Hinkley,  81  Kan. 
838,  106  P.  1088;  Risner  v.  Com.,  133 
Ky.  11,  117  S.  W.  318;  Hinton  v. 
Com.,  134  Ky.  511,  121  S.  W.  434; 
Prazier  v.  Com.  (Ky.  1910),  124  S. 
W.  797;  "S.  V.  Rlggio,  124  La.  614, 
50  So.  600;  S.  v.  Summar,  143  Mo. 
220,  45  S.  W.  254 ;  S.  v.  McLaughlin, 
149  Mo.  19,  50  S.  W.  315;  S.  v. 
Sechrist,  226  Mo.  574,  126  S.  W. 
400;  Patterson  v.  S.  (Tex.  Cr.  Ap. 
1900),  56  S.  W.  59;  McDonald  v. 
S.,  55  Tex.  Cr.  App.  508,  117  S.  W. 
131;  Murphy  v.  S.,  108  Wis.  Ill, 
83  N.  W.  1112.  "Assassin  and  mur- 
derer." Holt  V.  S.,  9  Ark.  576,  121 
S.  W.  1072.  Referring  to  witnesses 
for  accused  as  "nomads"  and  "pals"^ 
though  in  bad  taste,  is  not  error. 
S.  V.  Nowells  (Iowa,  1906),  109  N. 
W.  1016. 
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introduce  nothing  as  of  his  own  special  knowledge,^^  or 
argue  from  what  is  not  probative.^^  On  the  defendant's 
side,  it  may  be  legitimate  to  speak  of  the  heavy  punishment 
which  will  follow  conviction,  because  it  will  be  suggestive 
of  caution  to  the  jury;  but  this  should  not  be  overmuch 
pressed.^*  For  ' '  solely  upon  the  weight  or  credibility  of  the 
•evidence,  and  not  with  reference  to  the  supposed  conse- 
quences to  one  side  or  the  other,"  should  the  jury  decide.''® 
2.  The  Opinion  of  Counsel, — as  to  the  guilt  or  inno- 
cence of  the  defendant,  should  not,  we  have  seen,^"  be  by 
them  expressed  to  the  jury.  Within  this  principle,  a  prose- 
cuting lawyer  ought  not  assure  the  jury  of  his  belief  that  he 


92.  MiUer  v.  S.,  27  Tex.  Ap.  63, 

10  S.  W.  445;  P.  v.  Dane,  59  Mich. 
550,  26  N.  W.  781;  Heyl  v.  S.,  109 
Ind.  589,  10  N.  B.  916;  P.  y.  Ga- 
boon, 88  Mich.  456,  50  N.  W.  384; 
P.  V.  Nichols,  159  Mich.  355,  124  N. 
W.  25,  16  Det.  Leg.  N.  890;  P.  v. 
Lieska,  161  Mich.  630,  126  N.  W. 
■636. 

93.  Bessette  v.  S.,  101  Ind.  85;  S. 
V.  Graves,  95  Mo.  510,  8  S.  W.  739; 
P.  V.  Evans,  72  Mich.  367,  40  N.  W. 
473;  Cartwright  v.  S.,  16  Tex.  Ap. 
473,   49   Am.   R.   826;    Grosse  v.   S., 

11  Tex.  Ap.  364;  S.  v.  Barham,  82 
Mo.  67;  Roberson  v.  S.,  123  Ala. 
55,  26  So.  645;  Cravens  v.  S.,  95 
Ark.  321,  128  S.  W.  1037;  P.  v. 
Valliere,  127  Cal.  65,  59  P.  295;  S. 
V.  Hansford,  81  Kan.  300,  106  P. 
738;  Gilbert  v.  Com.,  106  Ky.  919, 
51  S.  W.  804;  Toomer  v.  S.,  112 
Md.  285,  76  A.  118;  Hart  v.  S.  (Tex. 
Cr.  Ap.  1909),  121  S.  W.  508;  Lane 
V.  S.,  59  Tex.  Cr.  Ap.  595,  129  S. 
W.  353;  Ross  v.  S.  (Tex.  Cr.  Ap. 
1911),  133  S.  W.  688.  Remarks 
tending  to  excite  race  prejudice  are 
error.  S.  v.  Jones,  127  La.  694,  53 
So.   959. 

94.  S.   V.   Dodson,    16   S.   C.   453. 


95.  Crompton,  J.,  in  Reg.  v. 
Puddick,  4  Fost.  &  F.  497,  499; 
S.  V.  Laird,  79  Kan.  681,  100  P. 
637. 

96.  Ante,  §§"293  (3),  311;  Habel 
V.  S.,  28  Tex.  Ap.  588,  13  S.  W. 
1001;  P.  V.  McGuire,  89  Mich.  64, 
50  N.  W.  786;  P.  v.  Swaile,  12  Cal. 
Ap.  192,  107  P.  134;  Broznack  v. 
S.,  109  Ga.  514,  35  S.  E.  123;  Gray 
V.  S.,  42  Fla.  174,  28  So.  53;  Raggio 
v.  P.,  135  111.  533,  26  N.  B.  377; 
Keesier  v.  S.,  154  Ind.  242,  56  N.  B. 
232;  S.  V.  Cater,  100  Iowa,  501,  69 
N.  W.  880;  Howard  v.  Com.,  110 
Ky.  356,  61  S.  W.  756,  22  Ky.  L. 
Rep.  1845;  S.  v.  Mack,  45  La.  Ann. 
1155,  14  So.  141;  P.  v.  Welch,  80 
Mich.  616,  45  N.  W.  482;  S.  v. 
Church,  199  Mo.  605,  98  S.  W.  16; 
Reed  v.  S.,  66  Neb.  184,  92  N.  W. 
321;  Com.  v.  Bubnis,  197  Pa.  St. 
542,  47  A.  748.  Comments  on  fail- 
ure of  accused  to  testify.  S.  v. 
Williams,  124  La.  673,  50  So.  648; 
Harris  v.  S.,  96  Miss.  379,  50  So. 
676;  Shaw  v.  S.  (Tex.  1909),  126 
S.  W.  691.  Comments  creating  race 
prejudice  are  error.  S.  v.  Perry, 
124  La.  931,  50  So.  799;  Harris  v. 
S.,  96  Miss.  379,  50  So.  626. 
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has  made  out  a  case  against  the  defendant;*^  for  this  is 
the  exact  question  which  they,  alone  and  unbiased,  are  to 
decide.  Yet  one  may  well  argue,  and  he  should,  that  the 
testimony  has  established  his  client's  cause.®^ 

§  975  b.  1.  The  Remedy — for  the  wrong  we  are  consid- 
ering varies  with  the  sort  of  case.    Thus,  — 

2.  Object. — ^When  counsel  undertake  what  is  inadmissi- 
ble in  argument,  the  other  side  may  and  should  object.®* 
Or  the  court  may,  and  ought  to,  oftener  than  is  common^ 
interfere  of  its  own  motion.^  If  there  is  no  objection  or 
interference,  it  is  commonly,  perhaps  always,  too  late  to  ob- 
ject after  verdict.^    Or, — 


97.  P.  V.  Montague,  71  Mich. 
447,  39  N.  W.  585;  Com.  v.  Bubnls, 
197  Pa.  St.  542,  47  A.  748;  Broznack 
v.  S.,  109  Ga.  514,  35  S.  B.  123; 
Howard  v.  Com.,  110  Ky.  356,  61 
S.  W.  756,  22  Ky.  L.  1845;  Reed  v. 
S.,  66  Neb.  184,  92  N.  W.  321,  but 
see,  contra.  Ross  v.  S.,  8  Wyo.  351, 
57  P.  824;  S.  v.  Cater,  100  Iowa, 
501,  69  N.  W.  880. 

98.  S.  V.  Cady,  80  Me.  413,  14  A. 
940;  Klepfer  v.  S.,  121  Ind.  491,  23 
N.  E.  287;  Pertig  v.  S.,  100  Wis. 
301,  75  N.  W.  960. 

99.  S.  V.  Watson,  63  Me.  128, 
138;  Clarke  v.  S.,  5  Ga.  Ap.  93,  62 
S.  E.  663;  Holmes  v.  S.,  82  Neb. 
406,  118  N.  W.  99;  Mulkey  v.  S., 
5  Okla.  Cr.  Ap.  75,  113  P.  532;  Wil- 
liams V.  S.,  4  Okla.  Cr.  523,  114  P. 
1114;  Wright  v.  S.,  37  Tex.  Cr.  Ap. 
146,  38  S.  W.  1004;  Gilmore  v.  S., 
37  Tex.  Cr.  Ap.  178,  39  S.  W.  105. 

1.  Ante,  §  975  (1);  S.  v.  Gute- 
kunst,  24  Kan.  252,  254;  Crawford 
V.  S.,  15  Tex.  Ap.  501;  S.  v.  Wil- 
liams, 65  N.  C.  505;  Coleman  v.  C, 
25  Grat.  865,  885,  18  Am.  R.  711; 
Sellers  v.  S.,  52  Ala.  368 ;  P.  v.  Dan- 
ford,   14'  Cal.   Ap.   442,   112   P.   474. 


2.  P.  V.  Greenwall,  115  N.  Y. 
520,  22  N.  E.  180;  S.  v.  Johnston,. 
88  N.  C.  623;  P.  v.  Beaver,  83  Cal. 
419,  23  P.  321;  S.  v.  Powell,  106 
N.  C.  635,  11  S.  E.  191;  S.  v.  Haw- 
kins, 18  Or.  476,  23  P.  475;  Choen 
V.  S.,  85  Ind.  209;  Campbell  v.  P., 
109  111.  565,  50  Am.  R.  621;  S.  v. 
Jefferson,  43  La.  Ann.  995,  10  So. 
199;  Willingham  v.  S.,  21  Fla.  761; 
Bohanan  v.  S.,  18  Neb.  57,  53  Am. 
R.  791,  24  N.  W.  390;  McLain  v.  S., 
18  Neb.  154,  24  N.  W.  720;  Young 
V.  S.,  19  Tex.  Ap.  536;  Kennedy  v. 
S.,  19  Tex.  Ap.  618;  Mayes  v.  P. 
106  111.  306,  46  Am.  R.  698;  Crump- 
ton  V.  TJ.  S.,  138  U.  S.  361,  11  S. 
Ct.  355;  Veasey  v.  S.,  6  Ga.  Ap. 
208,  64  S.  B.  709;  S.  v.  Shreves,  81 
Iowa,  615,  47  N.  W.  899;  Magan  v.. 
Com.  (Ky.  1909),  119  S.  W.  734; 
S.  V.  Latimer,  116  Mo.  524,  22  S.  W. 
804;  S.  V.  Holburn,  23  S.  D.  209,. 
121  N.  W.  100;  Davis  v.  S.,  54  Tex. 
Cr.  Ap.  236,  114  S.  W.  366; 
Groszoehmigen  v.  S.,  57  (Tex.  Cr. 
Ap.  241,  121  S.  W.  1113;  Puryear  v. 
Com.,  83  Va.  51,  1  S.  B.  512;  Eada 
V.  S.,  17  Wyo.  490,  101  P.  946. 
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3.  If  the  Objection  is  duly  taken, — and  the  error  is  of 
such  a  sort  or  is  so  corrected  by  the  court  that  no  harm  re- 
sults to^the  party,  it  will  not  after  verdict  be  a  ground  for 
reversal.^    The  result  whereof  is  that — 

4.  Not  always — ^is  such  the  nature  of  the  case  that 
practically  the  law  affords  a  complete  remedy;  *  but  ordi- 


3.  S.  V.  Wilson,  90  N.  .C.  736; 
S.  V.  Rivers,  90  N.  C.  738;  Scott  v. 
S.,  7  Lea,  232;  Morrison  v.  S.,  76 
Ind.  335;  S.  v.  Duck,  35  La.  An. 
764;  Cheatliam  v.  S.,  67  Miss.  335, 
19  Am.  St.  310,  7  So.  204;  P.  v. 
Wright,  89  Mich.  70,  50  N.  W.  792; 
Weathersby  v.  S.,  29  Tex.  Ap.  -278, 
15  S.  W.  823;  S.  v.  Kilgore,  93  N. 
C.  533;  S.  V.  Rogers,  94  N.  C.  860; 
S.  V.  Banks,  10  Mo.  Ap.  Ill;  S.  v. 
Comstock,  20  Kan.  650;  Pierson  v. 
S.,  18  Tex.  Ap.  524;  BuUard  v.  Bos- 
ton, &c.  Rid.  64  N.  H.  27,  10  Am. 
St.  367,  5  A.  838;  S.  v.  Matthews, 
80  N.  C.  417;  P.  v.  Hamberg,  84 
Cal.  468,  24  P.  298;  P.  v.  Winslow, 
39  Mich.  505;  Griffin  v.  S.,  90  Ala. 
596,  8  So.  670;  Ford  v.  S.,  34  Ark. 
649;  S.  V.  Zumbunson,  7  Mo.  Ap. 
526;  Rahm  v.  S.,  30  Tex.  Ap.  310, 
28  Am.  St.  911,  17  S.  W.  416;  Cole- 
man V.  S.,  Ill  Ind.  563,  13  N.  E. 
100;  P.  V.  Wheeler,  65  Cal.  77,  2  P. 
892;  P.  V.  Gosch,  82  Mich.  22,  46  N. 
W.  101;  Fulmer  v.  C,  97  Pa.  503;  S. 
V.  Robertson,  26  S.  C.  117,  1  S.  B. 
443;  Epps  v.  S.,  102  Ind.  539,  1  N. 
E.  491;  Downey  v.  S.,  115  Ala.  108, 
22  So.  479;  Rogers  v.  S.,  60  Ark. 
76,  29  S.  W.  894,  46  Am.  St.  Rep. 
154,  51  L.  R.  A.  465;  P.  v.  Ward, 
134  Cal.  301,  66  P.  372;  Gilstrap  v. 
P.,  30  Colo.  265,  70  P.  325;  Putnal 
V.  S.,  56  Fla.  86,  47  So.  864;  Fatten 
V.  S.,  117  Ga.  230,  43  S.  E.  533; 
Morman  v.  S.,  133  Ga.  76,  65  S.  E. 
146;    Wilson  v.   S.    (Ind.   1911),   93 


N.  E.  609;  S.  v.  Hart,  140  Iowa,  456, 
118  N.  W.  784;  S.  v.  Rohn,  140 
Iowa,  640,  119  N.  W.  88;  S.  v.  Leek 
152  Iowa,'  12,  30  N.  W.  1062;  S.  v. 
■Hinkley,  81  Kan.  838,  106  P.  1088; 
Mount  V.  Com.,  120  Ky.  398,  86  S. 
W.  707;  Austin  v.  Com.,  124  Ky.  55, 
98  S.  W.  295;  Wolf  v.  Com.,  143  Ky. 
273,  136  S.  W.  193;  S.  v.  Satcher, 
124  La.  1015,  50  So.  835;  S.  v. 
Parker,  125  La.  565,  51  So.  590; 
S.  V.  Thavanot,  225  Mo.  545,  125  S. 
W.  473;  S.  V.  Court,  225  Mo.  609,  125 
S.  W.  451;  S.  V.  Thurman,  121  Mo. 
Ap.  374,  98  S.  W.  819;  P.  v.  Barry, 
196  N.  Y.  507,  89  N.  E.  .1107;  S.  v. 
Peterson,  149  N.  C.  533,  63  S.  E. 
87;  S.  V.  Nyhus,  19  N.  D.  326,  124 
N.  W.  71;  Com.  v.  Williams,  41  Pa. 
Super.  Ct.  326;  S.  v.  Pirkey,  22  S. 
D.  550,  118  N.  W.  1042;  Railey  v. 
S.  (Tex.  Cr.  Ap.  1909),  121  S.  W. 
1120;  Craft  v.  S.  (Tex.  Cr.  Ap. 
1909),  122  S.  W.  547;  Woodward  v. 
S.,  58  Tex.  Cr.  Ap.  412,  126  S.  W. 
271;  Woods  v.  U.  S.,  98  C.  C.  A.  405, 
174  Fed.  651;  Dunlop  v.  TJ.  S.,  165 
U.  S.  486,  17  S.  Ct.  375;  Richards 
V.  U.  S.,  99  C.  C.  A.,  401,  175  Fed. 
911.  An  objection  without  a  re- 
quest to  withdraw  argument  is 
futile.  Thacker  v.  S.,  3  Okla.  Cr.  85, 
106  Pac.  986;  Pollard  v.  S.  (Tex. 
Cr.  1910),  106  S.  W.  986. 

4.  S.  V.  Hamilton,  55  Mo.  520; 
Cobb  V.  S.,  27  Ga.  648;  Davis  v.  S., 
33  Ga.  98;  C.  v.  Byce,  8  Gray,  461; 
S.  V.  Watson,  63  Me.  128,  138. 
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narily  after  a  real  wrong  there  may  be  a  new  trial,^  granted 
either  on  a  motion  for  it  or  through  a  bill  of  exceptions. 
For— 

5.  Ill  Impression  not  removed. — If  the  trial  court 
wrongfully  declines  to  interfere  when  prompted,  or  if  from 
"the  nature  of  the  case  the  interference  does  not  probably 
have  the  elBfect  to  set  right  the  minds  of  the  jurors,  and  the 
defendant  is  convicted,  there  may  be  a  new  trial.^ 

IV.    The  Charge  of  the  Judge  to  the  Jury. 

§  975  c.  1.  The  Evidence  being  in, — and  the  respective 
counsel  having  made  their  final  appeals  to  the  jury,'^  the 
judge  addresses  to  them  what  in  some  localities  is  called 
his  charge,  in  others  his  summing  up. 

2.  Differences  in  States. — ^As  to  how  the  charge  shall 
be,  there  are  in  our  States  minor  differences,  originating 
chiefly  in  varying  statutes,  while  the  fundamentals  are  sub- 
substantially  identical.  Therefore  some  references,  in  the 
order  of  the  States,  selected  from  the  later  decisions,  may 
be  helpful  to  readers  looking  into  the  practice  of  a  particu- 
lar State.®     To  proceed  with  the  general  doctrine, — 

5.  S.  V.  Underwood,  77  N.  C.  S.,  4  Lea,  206;  Sasse  v.  S.,  68  Wis. 
502;  S.  V.  Smith,  75  N.  C.  306;  Far-  530,  32  N.  W.  849;  Smith  v.  P.,  8 
guson  V.  S.,  49  Ind.  33;  P.  v.  Colo.  457,  8  P.  920;  P.  v.  Treat,  77 
Lapique,  10  Cal.  Ap.  669,  103  P.  164;  Mich.  348,  43  N.  W.  983;  Crawford 
Hunter  v.  S.,  133  Ga.  78,  65  S.  E.  v.  S.,  15  Tex.  Ap.  501;  S.  v.  Tenni- 
154.  son,  42  Kan.  330,  22  P.  429;    S.  v. 

6.  S.  V.  Balch,  31  Kan.  465,  2  P.  Baker,  57  Kan.  541,  46  P.  947;  S.  v. 
609;    P.  V.  Quick,  58  Mich.  321,  25  High,  122  ha,.  521,  47  So.  878. 

N.  W.  302;   P.  V.  Mitchell,  62  Cal.  7.     The   Kansas    statute    reuires 

411;   S.  V.  Reed,  71  Mo.  200;    S.  v.  the  judge's  charge  to  precede  the 

Mahly,   68  Mo.  315;    P.  v.  Ah  Len,  arguments  of  counsel.     S.  v.  Ben- 

92  Cal.  282,  28  P.  286;   S.  v.  Reilly,  nington,  44  Kan.  583,  25  P.  91. 

4  Mo.  Ap.  392;  Fox  v.  P.,  95  111.  71;  8.     Alabama.    Fields  v.  S.,  52  Ala. 

Laubach   v.    S.,    12    Tex.    Ap.    583;  348;  Little  v.  S.,  58  Ala.  265;  Evans 

Conn  V.  S.,  11  Tex.  Ap.  390;   S.  v.  v.  S.,  62  Ala.  6;   McAdory  v.  S.,  62 

Moxley,  102  Mo.  374,  14  S.  W.  969,  Ala.  154;  Parrish  v.  S.,  63  Ala.  164; 

15  S.  W.  556;   Combs  v.  S.,  75  Ind.  King  v.  S.,  71  Ala.  1;   Ayers  v.  S., 

215;    McAdory  v.   S.,   62  Ala.   154;  71  Ala.  11;    Ming  v.  S.,  73  Ala.  1; 

Newton  v.  S.,  21  Pla.  53;  Turner  v.  HoUey  v.  S.,  75  Ala.  14;   McDaniel 
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§  975  d.     Defined. — The  judge's  charge  to  the  jury  is  an 
orderly  statement  of  all  the  issues  both  of  record  and  not 


V.  S.,  76  Ala.  1;  Childis  v.  S.,  76 
Ala.  93;  West  v.  S.,  76  Ala.  98;  De 
Arman  v.  S.,  77  Ala.  10;  McKleroy 
V.  S.,  77  Ala.  95;  Perry  v.  S.,  78 
Ala.  22;  Garlick  v.  S.,  79  Ala.  265; 
Johnson  v.  S.,  81  Ala.  54,  1  So.  573; 
Humbree  v.  S.,  81  Ala.  67,  1  So. 
548;  Nabors  v.  S.,  82  Ala.  8,  2  So. 
357;  Watson  v.  S.,  82  Ala.  10,  2  So. 
455;  Barnett  v.  S.,  83  Ala.  40,  3 
So.   612;    Armstrong  v.   S.,   83  Ala. 

49,  3  So.  431;  Kidd  v.  S.,  83  Ala. 
58,  3  So.  442;  Gunter  v.  S.,  83  Ala. 
96,  3  So.  600;  Lang  v.  S.,  84  Ala. 
1,  5  Am.  St.  324.  4  So.  193;  Walker 
V.  S.,  85  Ala.  7,  7  Am.  St.  17,  74  So. 
686;  Lane  v.  S.,  85  Ala.  11,  4  So. 
730;  Goley  v.  S.,  85  Ala.  333,  336,  5 

50.  167;  Cleveland  v.  S.,  86  Ala.  1, 
64,  5  So.  485;  Perry  v.  S.,  87  Ala. 
5  So.  426;  Dodson  v.  S.,  86  Ala.  60, 
64,  5  So.  485;  Perry  v.  S.,  87  la. 
30,  6  So.  425;  Rains  v.  S.,  88  Ala. 
91,  7  So.  315;  Barnard  v.  S.,  88  Ala. 
Ill,  6  So.  752;  McGufC  v.  S.,  88  Ala. 
147,  16  Am.  St.  25,  7  So..  35;  Riley 
v.  S.,  88  Ala.  188,  7  So.  104;  Pellum 
V.  S.,  89  Ala.  28,  8  So.  83;  Waller 
V  S.,  89  Ala.  79,  8  So.  153;  Little  v. 
S.,  .89  Ala.  99,  8  So.  82;  Gibson  v. 
S.,  89  Ala.  121,  18  Am.  St.  96,  8  So. 
98;  Jones  v.  S.,  90  Ala.  628,  24  Am. 
St.  850,  8  So.  383. 

Arizona.'  Territory  v.  Dorman,  1 
Ariz.  56,  25  P.  516;  Territory  v. 
Duffield,  1  Ariz.  58,  25  P.  476;  Ter- 
ritory V.  Gertrude,  1  Ariz.  74,  25 
P.  473;  Territory  v.  Kennedy,  1 
Ariz.  505,  25  P.  517. 

Arkansas,  Howard  v.  S.,  34  Ark. 
433;  Harris  v.  S.,  34  Ark.  469;  New- 
ton V.  S.,  37  Ark.  333;  Haley  v.  S., 
49  Ark.  147,  4  S.  W.  746;  Sharp  v. 
S.,  51  Ark.  147,  14  Am.  St.  27,  10  S. 
2  C.  P.— 51 


W.  228;  Mazzia  v.  S.,  51  Ark.  177, 
10  S.  W.  257;  'eing  v.  S.,  52  Ark. 
263,  12  S.  W.  559;  Jones  v.  S.,  52 
Ark.  345,  12  S.  W.  704. 

California.  P.  v.  Sanchez,  24  Cal. 
17;  P.  V.  Casey,  53  Cal.  360;  P.  v. 
Hersey,  53  Cal.  574;  P.  v.  Carrillo, 
54  Cal.  63;  P.  v.  Kennedy,  55  Cal. 
201;  P.  V.  Jackson,  57  Cal.  316;  P. 
V.  Ah  Lee,  60  Cal.  85;  P.  v.  Cadd, 
sepsmith,  57  Cal.  575;  P.  v.  Mortier, 
58  Cal.  262;  P.  v.  Lopez,  59  Cal. 
362;  P.  V.  Williams^  59  Cal.  397;  P. 
V.  Ah  Sing,  59  Cal.  400;  P.  v.  De 
Silvera,  59  Cal.  592;  P.  v.  Smith,  59 
Cal.  601;  P.  v.  Bird,  60  Cal.  7;  P. 
V.  Ah  Lee,  60  Cal.  85;  P.  v.  Cadd, 
60  Cal.  640;  P.  v.  Johnson,  61  Cal. 
142;  P.  V.  Morine,  61  Cal.  367;  P. 
V.  Strange,  61  Cal.  496;  P.  v.  Mc- 
Dowell, 64  Cal.  467,  3  P.  124;  P.  v. 
French,  69  Cal.  169,  10  P.  378;  P. 
V.  Carrillo,  70  Cal.  643,  11  P.  840; 
P.  V.  McDowell,  71  Cal.  194,  11  P. 
868;  P.  V.  Clary,  72  Cal.  59,  13  P. 
77;  P.  V.  Flynn,  73  Cal.  511;  15  P. 
102;  P.  V.  Lee,  Chuck,  74'  Cal.  30, 
15  P.  322;  P.  V.  Ching  Hing  Chang, 
74  Cal.  389,  16  P.  201;  P.  v.  Cline, 
74  Cal.  575,  16  P.  391;  P.  v.  Curtis, 
76  Cal.  57,  17  P.  941;  P.  v.  Mad- 
den, 76  Cal.  521,  18  P.  402;  P.  v. 
Maurin,  77  Cal.  436,  439,  19  P.  832; 
P.  V.  McNabb,  79  Cal.  419,  21  P. 
843;  P.  V.  Olsen,  80  Cal.  122,  22  P. 
125;  P.  V.  Baling,  83  Cal.  380,  23 
P.  421;  P.  V.  Ferry,  84  Cal.  31,  24 
P.  33;  P.  V.  Morino,  85  Cal.  515,  24 
P.  892;  P.  V.  Tarm  Poj.,  86  Cal.  225, 
24  P.  998;  P.  v.  Chun  Heong,  86 
Cal.  329,  24  P.  1021;  P.  v.  Chew 
Sing  Wing,  88  Cal.  268,  25  P.  1099; 
P.  V.  Gordon,  88  Cal.  422,  26  P.  502; 
P.   V.   Donguli,    92    Cal.    607,    28    P. 
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782;  p.  V.  Krusick,  93  Cal.  74,  28 
P.  794;  P.  V.  Wright,  93  Cal.  564, 
29  P.  240;  P.  v.  McNutt,  93  Cal. 
658,  29  P.  243;  P.  v.  McNamara,  94 
Cal.  509,  29  P.  953;  P.  v.  Hall,  94 
Cal.  595,  30  P.  7. 

Colorado.  Hackett  v.  P.,  8  Colo. 
390,  8  P.  574;  Clare  v.  P.,  9  Colo. 
122,  10  P.  799;  Crawford  v.  P.,  12 
Colo.  290,  20  P.  769;  Babcock  v. 
P.,  13  Colo.  515,  22  P.  817. 

Connecticut.  S.  v.  Scheele,  57 
Conn.  307,  14  Am.  St.  106,  18  A. 
256;  S.  V.  Duffy,  57  Conn.  625,  18  A. 
791. 

Dakota.  Territory  v.  Bannigan,  1 
Dak.  451,  46  N.  W,  597;  Territory 
V.  Gay,  2  Dak.  125,  2  N.  W.  477. 

Delaware.  S.  v.  Lowber,  1  Houst. 
Crim.  324. 

Florida.  Coleman  v.  S.,  17  Fla, 
206;  Baker  v.  S.,  17  Fla.  406;  Bur- 
roughs V.  S.,  17  Fla.  643;  Sherman 
V.  S.,  17  Fla.  888;  Potsdamer  v. 
S.,  17  Fla.  895;  Metzger.  v.  S.,  18 
Fla.  481;  Carter  v.  S.,  20  Fla.  754; 
Heron  v.  S.,  22  Fla.  86;  Denham  v. 
S.,  22  Fla.  664;  Luster  v.  S.,  23 
Fla.  339,  2  So.  690;  Hicks  v.  S., 
25  Fla.  535,  6  So.  441;  Tuberson  v. 
S.,  26  Fla.  472,  7  So.  858;  Pinson 
V.  S.,  28  Fla.  735,  9  So.  706;  Wood 
V.  S.,  31  Fla.  221,  12  So.  539. 

Georgia.  Edwards  v.  S.,  53  Ga. 
428;  Moody  v.  S.,  54  Ga.  660;  Reg- 
ular V.  S.,  58  Ga.  264;  Harris  v.  S., 
59  Ga.  635;  Shaw  v.  S.,  60  Ga.  246; 
Holt  V.  S.,  62  Ga.  314;  Goldsmith 
V.  S.,  63  Ga.  85;  Brewster  v.  S., 
63  Ga.  639;  Mack  v.  S.,  63  Ga.  693; 
Hall  V.  S.,  65  Ga.  36;  Jones  v.  S., 
65  Ga.  147;  Jones  v.  S.,  65  Ga.  506; 
Jones  V.  S.,  65  Ga.  621;  Blackwell 
V.  S.,  67  Ga.  76,  44  Am.  R.  717; 
Bailey  v.  S.,  70  Ga.  617;  Richardson 


V.  S.,  70  Ga.  825;  Poppell  v.  S.,  71 
Ga.  276;  MoLain  v.  S.,  71  Ga.  279; 
Johnson  v.  S.,  72  Ga.  679;  Cato  v. 
S.,  72  Ga.  747;  Smith  v.  S.,  73  Ga. 
31;  Smith  v.  S.,  73  Ga.  79;  Hen- 
dricks V.  S.,  73  Ga.  577;  Ridenhour 
V.  S.,  75  Ga.  382;  Spencer  v.  S., 
77  Ga.  155,  4  Am.  St.  74,  3  S.  B. 
661;  Valentine  v.  S.,  77  Ga.  470; 
Pascal  V.  S.,  77  Ga.  596,  3  S.  E.  2; 
Klug  V.  S.,  77  Ga.  734;  Malone  v. 
S.,  77  Ga.  767;  Ratteree  v.  S.,  7T 
Ga.  774;  Rickerson  v.  S.,  78  Ga.  15, 
3  S.  E.  385;  Darby  v.  S.,  79  Ga. 
63,  3  S.  E.  663;  Artemus  v.  S.,  79 
Ga.  512,  4  S.  B.  385;  Covington  v. 
S.,  79  Ga.  687,  7  S.  E.  153;  Carson  v. 
S.,  80  Ga.  170,  5  S.  E.  295;  Barrow 
V.  S.  80  Ga.  191,  5  S.  E.  64;  Fogarty 
V.  S.,  80  Ga.  450,  5  S.  E.  782;  Hunt 
V.  S.,  81  Ga.  140,  7  S.  B.  142;  Vann 
V.  S.,  83  Ga.  44,  9  S.  E.  945;  Giles 
V.  S.,  83  Ga.  367,  9  S.  E.  783;  Mc- 
Cord  V.  S.,  83  Ga.  521,  10  S.  E.  437; 
Woolfolk  V.  S.,  85  Ga.  69,  11  S.  B. 
814;  Pool  V.  S.,  87  Ga.  526,  13  S.  E. 
556;   Berry  v.  S.,  S7  Ga.  579,  13  S. 

E.  690;  Burns  v.  S.,  89  Ga.  527,  15 
S.  E.  748;  Lewis  v.  S.,  90  Ga.  95, 
15  S.  W.  697. 

Illinois.  Weyrioh  v.  P.,  89  IlL 
90,  99;  Gainey  v.  P.,  97  111.  270,  37 
Am.  R.  109;  Needham  v.  P.,  98  IIL 
275;  Higgins  v.  P.,  98  111.  519; 
Ruth  V.  P.,  99  111.  185 ;  Devlin  v.  P., 
104  111.  504;  Trask  v.  P.,  104  111. 
569;  Chambers  v.  P.  105  111.  409; 
Mullins  V.  P.,  110  III.  42;  Hoge 
V.  P.,  117  111.  35,  6  N.  E.  796; 
Crews  V.  P.,  120  111.  317,  11  N.  E. 
404;  Huston  v.  P.,  121  111.  497,  13 
N.  E.  538;  Spies  v.  P.,  122  111.  1,  3 
Am.  St.  320,  12  N.  E.  865,  17  N.  E. 
898;  Burns  v.  P.,  126  111.  282,  18  N. 

F.  550;   Gannon  v.  P.,  127  111.  507,. 
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individual  ease,  of  how  the  law  deals  with  each,  and  what 


11  Am.  St.  147,  21  N.  E.  525;  Shee- 
han  V.  P.,  131  111.  22,  22  N.  E.  818; 
Graff  V.  P.,  134  111.  380,  25  N.  B. 
563;  Wacaser  v.  P.,  134  111.  438,  23 
Am.  St.  683,  25  N.  B.  564;  Leuder  v. 
P.,  6  Bradw.  98. 

Indiana.  Clifford  v.  S.,  56  Ind. 
245;  Jarrell  v.  S.,  58  Ind.  293; 
Snyder  v.  S.,  59  Ind.  105;  Rollins 
V.  S.,  62  Ind.  46;  Guetig  v.  S.,  63 
Ind.  278;  Albln  v.  S.,  63  Ind.  598; 
Achey  v.  S.,  64  Ind.  56;  Scott  v.  S., 
64  Ind.  400;  Blnns  v.  S.,  66  Ind. 
428;  Densmore  v.  S.,,  67  Ind.  306,  33 
Am.  R.  96;  Buntin  v.  S.,  68  Ind. 
38;  S.  V.  Overholser,  69  Ind.  144; 
Garfield  v.  S.,  74  Ind.  60;  Pancake 
V.  S.,  81  Ind.  93;  Moore  v.  S.,  85 
Ind.  90;  Powers  v.  S.,  87  Ind.  144; 
McDougal  V.  S.,  88  Ind.  24;  Smurr 
V.  S.,  88  Ind.  504;  Fasslnow  v.  S.,  89 
Ind.  235;  Stout  v.  S.,  90  Ind.  1; 
Brooks  V.  S.,  90  Ind.  428;  Hart- 
ford V.  S.,  96  Ind.  461,  49  Am.  R. 
185;  Norton  v.  S.,  98  Ind.  347; 
Stltz  V.  S.,  104  Ind.  359.  4  N.  B. 
145;  Unruh  v.  S.,  105  Ind.  117,  4 
N.  E.  453;  Stephenson  v.  S.,  110 
Ind.  358,  59  Am.  R.  216,  11  N.  E. 
360;  Mayfield  v.  S.,  110  Ind.  591,  11 
N.  E.  618;  GrulDb  v.  S.,  117  Ind. 
277,  20  N.  E.  257,  725;  Morgan  v. 
S.,  117  Ind.  569,  19  N.  E.  749; 
Meyers  v.  S.,  121  Ind.  15,  22  N.  E. 
781;  Keyes  v.  S.,  122  Ind.  527,  23 
N.  E.  1097;  Aszman  v.  S.,  123  Ind. 
347,  24  N.  E.  123;  Sage  v.  S.,  127 
Ind.  15,  26  N.  E.  667. 

Iowa.  S.  V.  Clemons,  51  Iowa, 
274,  1  N.  W.  546;  S.  v.  Meshek,  51 
Iowa,  308,  1  N.  W.  685;  S.  v.  Glyn- 
den,  51  Iowa,  463,  1  N.  W.  750; 
S.  V.  Jones,  52  Iowa,  150,  2  N.  "W. 
1062;  S.  V.  Miller,  53  Iowa,  154,  4 
N.    W.    383;    S.    v.    Rice,    56    Iowa, 


431,  9  N.  W.  343;  S.  v.  Pierce,  65 
Iowa,  85,  21  N.  W.  195;  S.  v.  Helvin, 
65  Iowa,  289,  21  N.  W.  645;  S.  v. 
Mahan,  68  Iowa,  304,  20  N.  W.  449, 
27  N.  W.  249;  S.  v.  Neis,  68  Iowa, 
469',  27  N.  W.  460;  S.  v.  Proelick, 
70  Iowa,  213,  30  N.  W.  487;  S.  v. 
Sopher,  70  Iowa,  494,  30  N.  W.  917; 
S.  V.  Kreiger,  71  Iowa,  32,  32  N.  W. 
13;  S.  V.  Rowland,  72  Iowa,  327, 
33  N.  W.  137;  S.  v.  Johnson,  72 
Iowa,  393,  34  N.  W.  177;  S.  v.  Kirk 
Patrick,  72  Iowa,  500,  34  N.  W.  301; 
S.  V.  Welch,  73  Iowa,  106,  34 
177;  S.  V.  Welsh,  73  Iowa,  106,  34 
N.  W.  765;  S.  v.  Archer,  73  Iowa, 
320,  35  N.  W.  241;  S.  v.  Maher,  74 
iowa,  77,  37  N.  W.  2;  S.  v.  Casford, 
76  Iowa,  330,  41  N.  W.  32;  S.  v. 
Munchrathi,  78  Iowa,  268,  43  N.  W. 
211;  S.  V.  Adams,  78  Iowa,  292,  43 
N.  W.  194;  S.  V.  Donahoe,  78  Iowa, 
486,  43  N.  W.  297;  S.  v.  Clark,  78 
Iowa,  492,  43  N.  W.  273;  S.  v. 
Peffers,  80  Iowa,  580,  46  N.  W.  662. 

Kansas.  S.  v.  Smith,  13  Kan. 
274,  279;  S.  v.  Grebe,  17  Kan.  458; 
S.  V.  Mahn,  25  Kan.  182;  S..  v. 
Wilgus,  32  Kan.  126,  4  P.  218;  S.  v. 
Witt,  34  Kan.  488,  8  P.  769;  S.  v. 
Whitaker,  35  Kan.  731,  12  P.  106; 
S.  V.  Baldwin,  36  Kan.  1,  12  P.  318; 
S.  V.  Mize,  36  Kan.  187,  13  P.  1; 
S.  V.  Evans,  36  Kan.  497,  13  P.  849 ; 
S.  V.  Yarborough,  39  Kan.  581,  18 
P.  474;  S.  V.  Cleary,  40  Kan.  287, 
19  P.  776;  S.  v.  Estep,  44  Kan.  572, 
24  P.  986;  S.  v.  Bennington,  44  Kan. 
583,  29  P.  91;  S.  v.  Smith,  50  Kan. 
69,  31  P.  784. 

Kentucky.  Williams  v.  C,  80  Ky. 
313;  Lightfoot  v.  C,  80  Ky.  516; 
Bethel  v.  C,  80  Ky.  526;  Pitz- 
patrick  v.  C,  81  Ky.  357;  Slagel  v. 
C,   81   Ky.   485;    Maiden  v.   C,   82 
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is  their  duty  as  to  each,  and  to  the  final  conclusion  of  guilty 


Ky.  133;  Barnett  v.  C,  84  Ky.  449, 
1  S.  W.  722;  Buckhannoa  v.  C,  86 
Ky.  110,  5  S.  W.  358;  Stanley  v. 
C,  86  Ky.  440,  9  Am.  St.  305,  6  S. 
W.  155;  Allen  v.  C,  86  Ky.  642,  6 
S.  W.  645. 

Louisiana.  S.  y.  Thomas,  28  Lia. 
Ann.  170;  S.  v.  Washington,  30  La. 
Ann.  49;  S.  v.  Johnson,  30  La.  Ann. 
904;  S.  V.  Swayze,  30  La.  Ann. 
1323;  S.  V.  Welsch,  34  La.  Ann. 
991;  S.  V.  Thomas,  34  La.  Ann. 
1084;  S.  V.  Riculfi,  35  La.  Ann.  770; 
S.  V.  Porter,  35  La.  Ann.  1159;  S. 
V.  Chase,  37  La.  Ann.  165;  S.  v. 
Ford,  37  La.  Ann.  443;  S.  v.  Hanni- 
bal, 37  La.  Ann.  619;  S.  v.  Vinson, 
37  La.  Ann.  792;  S.  v.  Brown,  41 
La.  Ann.  410,  6  So.  670;  S.  v. 
Mitcihell,  41  La.  Ann.  1073,  6  So. 
785. 

IVIaine.  S.  v.  Cady,  82  Me.  426,  19 
A.   908. 

IVIaryland.  Swann  v.  S.,  64  Md. 
423,  1  A.  872;  Beard  v.  S.,  71  Md. 
275,  17  Am.  St.  536,  17  A.  1044. 

Massachusetts.  C.  v.  Pemherton, 
118  Mass.  36;  C.  v.  Broadbeck,  124 
Mass.  319;  C.  y.  Gilson,  128  Mass. 
425;  C.  V.  Farrell,  137  Mass.  579; 
C.  V.  Leonard,  140  Mass.  473,  54 
Am.  R.  485,  4  N.  E.  96;  C.  v.  Blood, 
141  Mass.  571,  6  N.  E.  769;  C.  v. 
Houle,  147. Mass.  380;  C.  v.  Keenan, 
148  Mass.  470,  17  N.  E.  896;  C.  v. 
Quinn,  150  Mass.  401,  23  N.  E.  54; 
C.  V.  Wilson,  152  Mass.  12,  25  N. 
E.  16. 

IVIichigan.  Ulrich  v.  P.,  39  Mich. 
245;  Carver  v.  P.,  39  Mich.  786; 
Baker  v.  P.,  40  Mich.  411;  P.  v. 
Arnold,  40  Mich.  710;  P.  v.  Cum- 
mins, 47  Mich.  334,  11  N.  W.  184, 
186;  P.  V.  Lyons,  49  Mich.  78,  13 
N.  W.  365;  P.  v.  Pearsall,  50  Mich. 


233,  15  N.  W.  98;  P.  v.  Wallin,  55 
Mich.  497,  22  N.  W.  15;  P.  v. 
StubenvoU,  62  Mich.  329,  28  N.  W. 
883;  P.  V.  De  Fore,  64  Mich.  693, 
8  Am.  St.  863,  31  N.  W.  585;  P.  v. 
Murray,  72  Mich.  10,  40  N.  W.  29; 
P.  V.  Macard,  73  Mich.  15,  40  N. 
W.  784;  P.  V.  Gastro,  75  Mich.  127, 
42  N.  W.  937;  P.  v.  Hamilton,  76 
Mich.  212,  42  N.  W.  1131;  P.  v. 
Congdon,  77  Mich.  351,  43  N.  W. 
986;  P.  V.  Harris,  77  Mich.  568,  43 
N.  W.  1060;  P.  V.  Harper,  83  Mich. 
273,  47  N.  W.  221;  P.  v.  Neumann, 
85  Mich.  98,  48  N.  W.  290;  P.  v. 
Potter,  89  Mich.  353,  50  N.  W.  994; 
P.  V.  Raher,  92  Mich.  165,  31  Am. 
St.  575,  52  N.  W.  625. 

IVIinnesota.  S.  v.  Kobe,  26  Minn. 
150,  1  N.  W.  1051;  S.  v.  Grear,  28 
Minn.  426,  41  Am.  R.  296,  10  N.  W. 
472;  S.  V.  Grear,  29  Minn.  221,  13r 
N.  W.  140;  S.  V.  Sorenson,  32  Minn. 
118,  19  N.  W.  738;  S.  v.  Hanley, 
34  Minn.  430,  26  N.  W.  397;  S.  v. 
Johnison,  37  Minn.  493,  35  N.  W. 
373;  S.  V.  Bagan,  41  Minn.  285,  43 
N.  W.  5;  S.  V.  Rose,  47  Minn.  47, 
49   N.   W.   404. 

IVIisslssippi.  McBeth  y.  S.,  50 
Miss.  81;  Green  v.  S.,  55  Miss.  454; 
Walton  V.  S.,  57  Miss.  533;  Nelms 
V.  S.,  58  Miss.  362;  Watkins  v.  S., 
60  Miss.  323;  Fleming  v.  S.,  60 
Miss.  434;  McKenna  v.  S.,  61  Miss. 
589;  Grissom  v.  S.,  62  Miss.  167; 
Landrum  v.  S.,  63  Miss.  107;  Virgil 
V.  S.,  63  Miss.  317;  Owens  v.  S.,  63 
Miss.  450;  Lamar  v.  S.,  64  Miss. 
428,  1  So.  354;  Beasley  v.  S.,  64 
Miss.  518,  8  So.  234;  McLaurin  v. 
S.,  64  Miss.  529,  1  So.  747;  Glenn 
V.  S.,  64  Miss.  724,  2  So.  109; 
Gerdine  v.  S.,  64  Miss.  798,  2  So. 
313;   Jackson  v.  S.,  66  Miss.  89,  5 
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or  not  guilty,,  including  the  punishment  in  States  wherein 
it  is  determined  by  the  jury.    To  particularize,  — 


So.  690;  Powell  v.  S.,  67  Miss.  119, 
6  So.  646;  Cheatham  v.  S.,  67  Miss. 
335,  19  Am.  St.  310,  7  So.  204; 
Hemingway  v.  S.,  68  Miss.  371,  8 
So.  317. 

Missouri.'  S.  v.  Foster,  61  Mo. 
549;  S.  V.  Branstetter,  65  Mo.  149; 
S.  V.  O'Connor,  65  Mo.  374,  27  Am. 
R.  291;  S.  V.  Bearing,  65  Mo.  530; 
S.  V.  Bell,  70  Mo.  633;  S.  v.  Nugent, 
71  Mo.  136;  S.  v.  Hopper,  71  Mo. 
425;  S.  V.  Gann,  72  Mo.  374;  S.  v. 
Banks,  73  Mo.  592;  S.  v.  Erb,  74 
Mo.  199;  S.  V.  BUiis,  74  Mo.  207; 
S.  V.  Kotovsky,  74  Mo.  247;  S.  v. 
Ward,  74  Mo.  253;  S.  v.  Pacuett, 
75  Mo.  330;  S.  v.  Munson,  76  Mo. 
109;  S.  V.  Umfried,  76  Mo.  404;  S. 
V.  Woolaver,  77  Mo.  103 ;  S.  v.  Snell, 
78  Mo.  240;  S.  v.  Dunn,  80  Mo. 
681;  S.  V.  Johnson,  81  Mo.  60;  S. 
V.  Burr,  81  Mo.  108;  S.  v.  Thomp- 
son, 83  Mo.  257;  S.  v.  Lett,  85  Mo. 
52;  S.  V.  Kelly,  85  Mo.  143;  S.  v. 
Collins,  86  Mo.  245;  S.  v.  Wilson, 
86  Mo.  520;  S.  v.  Wilson,  88  Mo. 
13;  S.  V.  Nelson,  88  Mo.  126;  S.  v. 
Leabo,  89  Mo.  247,  1  S.  W.  288;  S. 
V.  Downs,  91  Mo.  19,  3  S.  W.  219'; 
S.  V.  Hill,  91  Mo.  423,  4  S.  W.  121; 
S.  V.  Johnson,  91  Mo.  439,  3  S.  W. 
868;  S.  V.  Schloss,  93  Mo.  361,  6 
S.  W.  244;  S.  v.  Fitzporter,  93  Mo. 
390,  6  S.  W.  223;  S.  v.  Warden,  94 
Mo.  648,  8  S.  W.  233;  S.  v.  Hickam, 

95  Mo.  322,  6  Am.  St.  54,  8  S.  W. 
252;  S.  V.  Hardy,  95  Mo.  455,  8  S. 
W.  416;  S.  V.  Rider,  95  Mo.  474,  8 
S.  W.  723;  S.  v.  Tabor,  95  Mo. 
585,  8  S.  W.  744;  S.  v.  Jackson,  96 
Mo.  200,  9  S.  W.  624;   S.  v.  Parker, 

96  Mo.  382,  9  S.  W.  728;  S.  v. 
Stephens,  96  Mo.  637,  10  S.  W.  172; 


S.  V.  Herrell,  97  Mo.  105,  10  Am. 
St.  289,  10  S.  W.  387;  S.  v.  Anderson, 
98  Mo.  461,  11  S.  W.  981;  S.  y. 
Young,  99  Mo.  666,  12  S.  W.  879; 
S.  V.  Riley,  100  Mo.  493,  13  S.  W. 
1063;  S.  V.  Musiok,  101  Mo.  260,  14 
S.  W.  212;  S.  V.  Norman,  101  Mo. 
520,  20  Am.  St.  623;  S.  v.  McKinzie, 
102  Mo.  620,  15  S.  W.  149;  S.  v. 
Buchler,  103  Mo.  203,  15  S.  W.  331; 
S.  V.  Cooper,  103  Mo.  266,  15  S.  W. 
327;  S.  V.  Luke,  104  Mo.  563,  16  S. 
W.  242;  S.  V.  Sharp,  106  Mo.  106,  17 
S.  W.  225;  S.  v.  Daugherty,  106  Mo. 
182,  17  S.  W.  303;  S.  v.  Terry,  106 
Mo.  209,  17  S.  W.  288;  S.  v.  Moore, 
106  Mo.  480,  17  S.  W.  668;  S.  v. 
Doyle,  107  Mo.  36,  17  S.  W.  751; 
S.  V.  Talmage,  107  Mo.  543,  17  ^. 
W.  990;  S.  V.  Maguire,  113  Mo. 
670,  21  S.  W.  212;  g.  v.  Tate,  12  Mo. 
Ap.  327;  S.  v.  Rose,  14  Mo.  Ap.  567. 

Nebrasl<a.  Walrath  v.  S.,  8  Neb. 
80;  Brown  v.  S.,  9  Neb.  157,  2  N.  W. 
378;  Schlencker  v.  S.,  9  Neb.  300, 
2  N.  W.  710;  Parrish  v.  S.,  14  Neb. 
60,  15  N.  W.  357;  Parrish  v.  S., 
18  Neb.  405,  25  N.  W.  573;  Krum 
V.  S.,  19  Neb.  728,  28  N.  W.  278^ 
Schaffer  v.  S.,  22  Neb.  557,  3  Am. 
St.  274,.  35  N.  W.  384;  Gandy  v.  S., 
23  Neb.  436;  Jameson  v.  S.,  25  Neb. 
185,  41  N.  W.  138;  Reynolds  v.  S., 
27  Ne'b.  90,  20  Am.  St.  659,  42  N.  W. 
903. 

Nevada.  S.  v.  Frazer,  14  Nev. 
210;  S.  V.  McLane,  15  Nev.  345;  S. 
V.  Vasquez,  16  Nev.  42;  S.  v.  May- 
nard,  19  Nev.  284,  9  P.  514;  S.  v. 
Potts,  20  Nev.  389,  22  P.  754;  S.  v. 
Streeter,  20  Nev.  403,  22  P.  758. 

New    Jersey.       Smith    v.    S.,    12 
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§  976.  1.  Oral  or  Written. — It  is  oral;  es;cept  that  in  a 
few  States  the  Constitution  or  statutes  require  it  to  be  in 
specified  circumstances,  or  always,  in  writing.* 


9.  p.  V.  Payne,  8  Cal.  341;  P.  v. 
Demint,  8  Cal.  423;  P.  v.  Beeler,  6 
Cal.  246;  P.  v.  Prospero,  44  Cal. 
186;  Morris  v.  S.,  25  Ala.  57;  P.  v. 
Bumberger,  45  Cal.  650;  P.  v.  Max, 
45  Cal.  254;  P.  v.  Kearney,  43  Cal. 
383;  Thompson  v.  P.,  4  Neb.  524; 
Hogg  V.  S.,  52  Ala.  2;  Blair  v.  S., 
52  Ala.  343;  Stewart  v.  S.,  50  Miss. 
587;  Gile  v.  P.,  1  Colo.  60;  S.  v. 
Potter,  15  Kan.  302;  Brown  v.  S., 
28  Ga.  199;  WlUets  v.  Rldgway,  9 
Ind.  367;  S.  v.  Cooper,  45  Mo.  64; 
P.  V.  Chares,  26  Cal.  78;  Gibbs  v. 
S.,  1  Tex.  Ap.  12;  Feriter  v.  S.,  33 
Ind.  283;  P.  v.  Woppner,  14  Cal. 
437;  Brown  v,  P.,  4  Oilman,  439; 
Widner  v.  S.,  28  Ind.  394;  Dixon  v. 
S.,  13  Pla.  636;  Payne  v.  C,  1  Met. 
(Ky.)  370;  Williams  v.  S.,  32  Miss. 
389,  66  Am.  D.  615;  P.  v.  Ah  Fong, 
12  Cal.  345;  S.  v.  Gilmore,  26  La. 
Ann.    599;    C.    v.   Barry,    11   Allen, 


263;  Long  v,  S.,  II  Fla.  295;  Mc- 
Junkins  v.  S.,  10  Ind.  140;  Territory 
V.  Kennedy,  1  Ariz.  505;  Long  v. 
S.,  4  Tex.  Ap.  81;  Mazzia  v.  S.,  51 
Ark.  177, 10  S.  W.  257;  P,  v.  Jackson 
57  Cal.  316;  Luster  v.  S.,  23  Fla. 
339,  2  So.  690;  Smurr  t.  S.,  88  Ind. 
504;  Stephenson  v.  S.,  110  Ind.  358, 
59  Am.  R.  216,  11  N.  E.  360;  Leo- 
nardo V.  Territory,  1  New  Mex. 
291;  Newman  v.  S.,  6  Bax.  164; 
Huddleston  v.  S.,  7  Bax.  55;  S.  v. 
Bungardner,  7  Bax.  163;  Melton 
V.  S.,  12  Tex.  Ap.  488;  Hopt  v.  P., 
104  U.  S.  631;  Hopt  v.  Utah,  114 
U.  S.  488,  5  S.  Ct.  972;  Perkins  v. 
S.,  50  Ala.  154;  S.  v.  Swayze,  30 
La.  Ann.  1323;  S.  v.  Bennington, 
44  Kan.  583,  25  P.  91.  Oral  charge, 
taken  down  by  stenographer,  is  in 
writing.  S.  v.  Brickson,  54  Wash. 
472,  103  P&.C.  796. 
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Vroom,  370;  Roe  v.  S.,  16  Vroom, 
49;  Acker  v.  S.,  23  Vroom,  259. 
'  New  Mexico.  Leonardo  v.  Ter- 
ritory, 1  New  Mex.  291;  Territory 
V.  Perea,  1  New  Mex.  627;  Territory 
V.  Rivers,  1  New  Mex.  640;  Ter- 
ritory V.  Young,  2  New  Me:?.  93; 
Territory  v.  Romine,  2  New  Mex. 
114;  Territory  v.  Romero,  2  New 
Mex.  474. 

New  York.  Buel  v.  P.,  78  N.  Y. 
492,  34  Am.  R.  555;  Moett  v.  P., 
85  N.  Y.  373;  Sindram  v.  P.,  88 
N.  Y.  196;  P.  T.  Conroy,  97  N.  Y. 
62;  P.  Y.  Carlton,  115  N.  Y.  618, 
22  N.  E.  257;   P.  v.  Stone,  117  N. 


Y.  480,  23  N.  E.  13;  P.  v.  Kemm- 
ler,  119  N.  Y.  580,  24  N.  E.  9; 
P.  V.  Downs,  123  N.  Y.  558,  25  N. 
E.  988;  P.  V.  Flack,  125  N.  Y. 
324,  26  N.  B.  267;  P.  v.  Brooka, 
131  N.  Y.  321,  30  N.  B.  189;  P. 
V.  Minnaugh,  131  N.  Y.  563,  29 
N.  E.  750;  P.  v.  Rego,  36  Hun, 
129;  P.  V.  Clements,  42  Hun,  353; 
P.  V.  Wileman,  44  Hun,  187;  P. 
V.  Filkins,  Sheldon,  504;  P.  v.  Scan- 
Ion,  23  N.  Y.  Cr.  R.  426,  117  N.  Y. 
S.  57. 

North  Carolina.  S.  v.  Austin, 
79  N.  C.  624;  S.  v.  Chavis,  80  N. 
C.  353;    S.  V.  McKinsey,  80  N.  C. 


^976 


The  Trial. 


807 


2.     No  Special  Form  or  Time — for  its  delivery  is  indis- 
pensable; ^^  yet, — 

10.     Gwatkin  v.  C,  9  Leigh,  678,      689,   26   Am.  D.   341.      See   ante,   § 
S3  Am.  D.  264;  Blunt  v.  C,  4  Leigh,      975c  (1),  note. 


(8  Continued.) 
458;    S.    V.    Keath,    83    N.    C.    626;      P.   648 


S.  V.  Nicholson,  85  N.  C.  548;  S. 
V.  Reynolds,  87  N.  C.  544;  S.  v. 
Jones,  87  N.  C.  547;  S.  v.  Anderson, 
92  N.  C.  732;  S.  v.  Rogers,  93  N. 
C.  523;  S.  V.  McNair,  93  N.  C.  628; 
S.  V.  Speaks,  94  N.  C.  865;  S.  v. 
Gardner,  94  N.  C.  953;  S.  v.  Gil- 
mer, 97  N.  C.  429,  1  S.  E.  491;  S. 
V.  Jones,  98  N.  C.  651,  3  S.  E.  507; 
S.  V.  Horton,  100  N.  C.  443,  6  Am. 
St.  613,  6  S.  E.  238;    S.  v.  Byers, 

100  N.  C.  512,  6  S.  E.  420;  S.  v. 
Bailey,  100  N.  C.  528,  6  S.  B.  372; 
S.  V.  Ellis,  101  N.  C.  765,  9  Am. 
St.   49,   7   S.   E.   704;    S.  y.   Cross, 

101  N.  C.  770,  9  Am.  St.  53,  7  S. 
E.  715;  S.  V.  Dixon,  104  N.  C.  704, 
10  S.  E.  74;  S.  v.  Rippy,  104  N.  C. 
752,  10  S.  E.  259;  S.  v.  Boyle,  104 
N.  C.  800,  827,  10  S.  E.  696;  S.  v. 
Wilson,  104  N.  C.  868,  10  S.  E.  315; 
S.  V.  McClain,  104  N.  C.  894,  10  S. 

B.  518;  S.  V.  Pritchett,  106  N.  C. 
667,  11  S.  B.  357;  S.  v.  Fleming, 
107  N.  C.  905,  12  S.  E.  131;  S.  v. 
Brabham,  108  N.  C.  793,  13  S.  E. 
217;  S.  V.  Nash,  109  N.  C.  824,  13 
S.   E.   874;    S.  v.   "Williams,   109   N. 

C.  846,  13  S.  E.  880;  S.  v.  Shields, 
110  N.  C.  497,  14  S.  E.  779;  S.  v. 
Crane,  110  N.  C.  530,  15  S.  B.  231; 
S.  V.  McKnight,  111  N.  C.  690,  16 
S.   E.   319. 

Ohio.  Hulse  v.  S.,  35  Ohio  St. 
421;  Dresback  v.  S.,  38  Ohio  St. 
365;   Morgan  v.  S.,  48  Ohio  St.  371. 

Oregon.  S.  v.  Whitney,  7  Ore. 
386;    S.   V.   Mackey,   12   Or.   154,   6 


S.  V.  Daly,  16  Or.  240,  18 
P.  357;  S.  V.  Hawkins,  18  Or.  476, 
23  P.  475;  S.  v.  Cody,  18  Or.  506, 
23   P.   891,   24   P.   895. 

Pennsylvania.  Brown  v.  S.,  78 
Pa.  122;  Pauli  v.  C,  89  Pa.  432; 
Zell  V.  C,  94  Pa.  258;  Nicholson  v. 
C,  96  Pa.  503;  Johnson  v.  C,  115 
Pa.  369,  9  A.  78;  Clark  v.  C,  123 
Pa.  555,  16  A.  795;  C.  v.  White, 
133  Pa.  182,  19  Am.  St.  628,  19  A. 
350;  C.  V.  Orr,  138  Pa.  276,  20  A. 
866;   C.  V.  Doughty,  139  Pa.  383,  21 

A.  228;  C.  v.  Magee,  10  Philad.  201. 
Rhode   Island.     S.  v.  Hoxsie,  15 

R.  I.  1,  2  Am.  St.  838,  22  A.  1059. 
South  Carolina.  S.  v.  Watson, 
7  S.  C.  63,  67;  S.  v.  Pitts,  12  S.  C. 
180,  32  Am.  R.  508;  S.  v.  Gill,  14 
S.  C.  410;  S.  V.  Clary,  24  S.  C.  116; 
S.  V.  Stewart,  26  S.  C.  125,  1  S.  B. 
468;  g.  V.  Anderson,  26  S.  C.  599, 
602,  2  S.  E.  699;  S.  v.  Moorman, 
27  S.  C.  22,  2  S.  E.  621;  S.  v.  Davis, 
27  S.  C.  609,  4  S.  E.  567;  S.  v. 
Robinson,  27  S.  C.  615,  4  S.  B.  570; 
S.  V.  Addy,  28  S.  C.  4,  4  S.  E.  814; 
S.  V.  Howell,  28  S.  C.  250,  5  S.  B. 
617;  S.  V.  Norton,  28  S.  C.  572,  6 
S.  B.  820;  S.  v.  Turner,  29  S.  C. 
34,  13  Am.  St.  706,  6  S.  B.  891; 
S.  V.  Lee,  29  S.  C.  113,  7  S.  B.  44; 
S.  V.  Jones,  29  S.  C.  201,  7  S.  B. 
296;  S.  V.  Carroll,  30  S.  C.  85;  S.  v. 
Williams,  31  S.  C.  238,  9  S.  E.  853; 
S.  V.  Dawkins,  32  S.  C.  17,  10  S.  B. 
772;   S.  V.  Wyse,  32  g.  C.  45,  10  S. 

B.  612;  S.  V.  Leonard,  32  S.  C.  201, 
10  S.  E.  1007;    S.  v.  Robinson,  36 
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3.  Essential. — In  some  manner  and  time,  before  the 
jury  retire  to  consider  of  their  verdict,  this  information 
must  be  imparted  to  them.^^ 


11.  S.  V.  Saliba,  18  La.  Ann.  35; 
S.  V.  Stonum,  62  Mo.  596;  S.  v. 
Christmas,  6  Jones,  N.  C.  471;  Ter- 
ry V.  S.,  17  Ga.  204;  Nelson  v.  S., 
2  Swain  (Tenn.),  237.  But  see  Ed- 
wards V.  S.,  47  Miss.  581.  And 
see  S.  V.  Wyatt,  50  Mo.  305.  Where 
the  judge  in  pressing  circumstances 
omitted  his  charge,  yet  the  law  was 


not  disputed  and  no  harm  came  to 
him,  a  new  trial  was  refused.  P. 
V.  Gray,  5  Wend.  289.  It  is  per- 
ceived that  here  the  information 
had  been  communicated  in  anoth- 
er form.  Roesel  v.  S.,  62  N.  J.  L. 
216,  41  A.  408;  Ford  v.  S.,  101 
Tenn.  454,  47  S.  W.  703. 
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S.  C.  340,  14  S.  E.  766;  S.  v.  Jack- 
son, 36  S.  C.  487,  31  Am.  St.  890, 
15  S.  E.  580. 

Tennessee.  Davis  v.  S.,  5  Bax. 
612;Wiley  v.  S.,  5  Bax.  662;  New- 
man- V.  S.,  6  Bax.  164;  Huddleston 
V.  S.,  7  Bax.  55;  S.  v.  Bungardner, 
7  Bax.  163;  Prady  v.  S.,  8  Bax. 
349;  Honeycutt  v.  S.,  8  Bax.  371; 
Crabtree  v.  S.,  1  Lea,  267;  Good  v. 
S.,  1  Lea,  293;  Rea  v.  S.,  8  Lea, 
356;  S.  V.  Hargrove,  13  Lea,  178; 
S.  V.  Parker,  13  Lea,  221;  Atchison 
V.  S.,  13  Lea,  275;  Souey  v.  S.,  13 
Lea,  472;  King  v.  S.,  15  Lea,  51; 
Hoard  v.  S.,  15  Lea,  318;  Banner 
Publishing  Co.  v.  S.,-  16  Lea,  176; 
Potter  V.  S.,  85  Tenn.  88,  1  S.  W. 
614;  Barnards  v.  S.,  88  Tenn.  183, 
12  S.  W.  431;  Owen  v.  S.,  89  Tenn. 
704,  16  S.  W.  115;  Gay  v.  S.,  90 
Tenn.  645,  18  S.  W.  260;  Hannum 
V.  S.,  90  Tenn.  647,  18  S.  W.  269. 

Texas.  Sutton  v.  S.,  2  Tex.  Ap. 
342;  Hamilton  v.  S.,  2  Tex.  Ap.  494; 
Carroll  v.  S.,  3  Tex.  Ap.  117; 
Thrasher  V.  S.,  3  Tex.  Ap.  281;  Garza 
v.  S.,  3  Tex.  Ap.  286;  Taylor  v.  S., 
3  Tex.  Ap.  387;  Rice  v.  S.,  3  Tex. 
Ap.  451;  Wasson  v.  S.,  3  Tex.  Ap. 


474;  Long  v.  S.,  4  Tex.  Ap.  81; 
Sims  v.  S.,  4  Tex.  Ap.  144;  Baker 
v.   S.,  4  Tex.  Ap.  223;    Cady  v.   S., 

4  Tex.  Ap.  238;  Jackson  v.  S.,  4 
Tex.  Ap.  292;  Ewing  v.  S.,  4  Tex. 
Ap.  417;  Daniels  v.  S.,  4  Tex.  Ap. 
429;  Hill  v.  S.,  4  Tex.  Ap.  559; 
Johnson  v.  S.,  4  Tex.  Ap.  598;  Wil- 
son V.  S.,  4  Tex.  Ap.  637;  Hender- 
son, v.  S.,  5  Tex.  Ap.  134;  Powell 
V.  S.,  5  Tex.  Ap.  234;  Summers  v. 
S.,  5  Tex.  Ap.  365,  32.  Am.  R.  573; 
Shultz  V.  S.,  5  Tex.  Ap.  390;  Jones 
V.  S.,  5  Tex.  Ap.  397;  Templeton  v. 
S.,   5   Tex.   Ap.   398;    Jordan   v.    S., 

5  Tex.  Ap.  422;  Johnson  v.  S.,  5 
Tex.  Ap.  423;  Gatlin  v.  g.,  5  Tex. 
Ap.  531;  Coffee  v.  S.;  5  Tex.  Ap. 
545;  Pocket  v.  S.,  5  Tex.  Ap.  552; 
McMullen  v.  S.,  5  Tex.  Ap.  577; 
Williams  v.  S.,  5  Tex.  Ap.  615;  Winn 
V.   S.,  5  Tex.  Ap.  621;    Mace  v.   S., 

6  Tex.  Ap.  470;  Hutto  v.  S.,  7  Tex. 
Ap.  44;  Prye  v.  S.,  7  Tex.  Ap.  94; 
Hobbs  V.  S.,  7  Tex.  Ap.  117;  Stuckey 
V.  S.,  7  Tex.  Ap.  174;   Jones  v.  S., 

7  Tex.  Ap.  338;  Williams  v.  S.,  7 
Tex.  Ap.  396;  Heath  v.  S.,  7  Tex. 
Ap.  464;  Struckman  v.  S.,  7  Tex. 
Ap.  1581;    Banks  v.   S.,  7  Tex.  Ap. 
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§  977.    1.    Directing  Acquittal. — If  the  evidence  is  silent 
as  to  a  particular  element  in  the  crime  charged/^  or  if  on 


12.    tr.     S.    V.    Harned,  43  Fed. 
Rep.  376. 
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591;  Mason  v.  S.,  7  Tex.  Ap.  623; 
Beckham  v.  S.,  8  Tex.  Ap.  52;  Hill 
V.  S.,  8  Tex.  Ap.  142;  Babb  v.  S., 
8  Tex.  Ap.  173;  Harrison  v.  S.,  8 
Tex.  Ap.  183;  Burk  v.  S.,  8  Tex.  Ap. 
336;  Williams  v.  S.,  8  Tex.  Ap.  367; 
Reynolds  v.  S.,  8  Tex.  Ap.  412; 
Lindley  v.  S.,  8  Tex.  Ap.  445;  Spears 
V.  S.,  8  Tex.  Ap.  467;  Fury  v.  S., 
8  Tex.  Ap.  471;  Veal  v.  S.,  8  Tex. 
Ap.  474;  Reynolds  v.  S.,  8  Tex.  Ap. 
493;  Berry  v.  S.,  8  Tex.  Ap.  515; 
Ainsworth  v.  S.,  8  Tex.  Ap.  532; 
Kendall  v.  S.,  8  Tex.  Ap.  569;  How- 
ard V.  S.,  8  Tex.  Ap.  612;  Riojas  v. 
S.,  9  Tex.  Ap.  95;  Broxton  v.  S.,  9 
Tex.  Ap.  97;  Myers  v.  S.,  9  Tex.  Ap. 
157;  Blocker  v.  S.,  9  Tex.  Ap.  279; 
Cameron  v.  S.,  9  Tex.  Ap.  332; 
Henry  v.  S.,  9  Tex.  Ap.  358;  Bstep 
V.  S.,  9  Tex.  Ap.  366;  Harrison  v. 
S.,  9  Tex.  Ap.  407;  Reid  v.  S.,  9 
Tex.  Ap.  472;  Johnson  v.  S.,  9  Tex. 
Ap.  558;  Sims  v.  S.,  9  Tex.  Ap. 
586,  597;  Robins  v.  S.,  9  Tex.  Ap. 
666,  671;  Davis  v.  S.,  10  Tex.  Ap. 
31;  Harrison  v.  S.,  10  Tex.  Ap.  93; 
Scott  V.  S.,  10  Tex.  Ap.  112;  Steph- 
ens V.  S.,  10  Tex.  Ap.  120;  Haynes 
V.  g.,  10  Tex.  Ap.  480;   Pharr  v.  S., 

10  Tex.  Ap.  485;  Robertson  v.  S.,  10 
Tex.  Ap.  602;  Holmes  v.  S.,  11  Tex. 
Ap.  223;  Gardner  v.  S.,  11  Tex.  Ap. 
265;  Lawrence  v.  S.,  11  Tex.  Ap. 
306;  Cohen  v.  S.,  11  Tex.  Ap.  337; 
Ainsworth  v.  S.,  11  Tex.  Ap.  339; 
Garza  v.  S.,  11  Tex.  Ap.  345;  Hill 
V.  S.,  11  Tex.  Ap.  379;  Long  v.  S., 

11  Tex.  Ap.  381;  Castenada  v.  S.,  11 


Tex.  Ap.  390;  Granger  v.  S.,  11  Tex. 
Ap.  454;  Hill  v.  S.,  11  Tex.  Ap. 
456;  McWhorter  v.  S.,  11  Tex.  Ap. 
584;  Reed  v.  S.,  11  Tex.  Ap.  587; 
Homberg  v.  S.,  12  Tex.  Ap.  1;  Ben- 
nett V.  S.,  12  Tex.  Ap.  15;  Pickett 
V.  S.,  12  Tex.  Ap.  86;  North  v.  S., 

12  Tex.  Ap.  Ill;  Maddox  v.  S.,  12 
Tex.  Ap.  429;  Whitaker  t.  S.,  12 
Tex.  Ap.  436;  Green  v.  S.,  12  Tex. 
Ap.  445;  Melton  v.  S.,  12  Tex.  Ap. 
488;  Babb  v.  S.,  12  Tex.  Ap.  491; 
Ellison  V.  S.,  12  Tex.  Ap.  557;  Gon- 
zales V.  S.,  12  Tex.  Ap.  657;  Ray 
V.  S.,  13  Tex.  Ap.  51;  Hardin  v.  S., 

13  Tex.  Ap.  192;  Evans  v.  S.,  13 
Tex.  Ap.  225;  King  v.  S.,  13  Tex. 
Ap.  277;  Pickens  v.  S.,  13  Tex.  Ap. 
353;  Johnson  v.  S.,  13  Tex.  Ap. 
378;  Hackett  v.  S.,  13  Tex.  Ap.  406; 
Gillespie  v.  S.,  13  Tex.  Ap.  415; 
Cone  V.  S.,  13  Tex.  Ap.  483;  Thomas 
V.  S.,  13  Tex.  Ap.  493;  Courtney  v. 
S.,  13  Tex.  Ap.  502;   Neyland  v.  S., 

13  Tex.  Ap.  536;  Odle  v.  S.,  13  Tex. 
Ap.  612;  Behrens  v.  S.,  14  Tex.  Ap. 
121;  Lee  v.  S.,  14  Tex.  Ap.  266; 
Hayes  v.  S.,  14  Tex.  Ap.  330;  Mc- 
Call  V.  S.,  14  Tex.  Ap.  353;  Bene- 
vides  V.  S.,  14  Tex.  Ap.  378;  Alli- 
son V.  S.,  14  Tex.  Ap.  402;  Reynolds 
V.  S.,  14  Tex.  Ap.  427;   Miles  v.  S., 

14  Tex.  Ap.  436;  "Wilson  v.  S.,  14 
Tex.  Ap.  524;  Boddy  v.  S.,  14  Tex. 
Ap.  528;  Davis  v.  S.,  14  Tex.  Ap. 
645;  Moore  v.  S.,  15  Tex.  Ap.  1; 
Gomez  v.  S.,  15  Tex.  Ap.  64;  Jack- 
son V.  S.,  15  Tex.  Ap.  84;  Smith  v. 
S.,  15  Tex.  Ap.   139;   Wilson  v.  S., 
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the  whole  it.  cannot  sustain  a  verdict  of  guilty,  the  court 
should  tell  the  jury  so,  and  order  an  acquittal;  because,  as 
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15  Tex.  Ap.  150;  Gilly  v.  S.,  15 
Tex.  Ap.  287;  Short  v.  S.,  15  Tex. 
Ap.  370;  Anderson  v.  S.,  15  Tex.  Ap. 
447;  Davis  v.  S.,  15  Tex.  Ap.  475; 
Mason  v.  S.,  15  Tex.  Ap.  534;  Stew- 
-art  V.  S.,  15  Tex.  Ap.  598;  Wheeler 
V.  S.,  15  Tex.  Ap.  607;  Ashlock  v. 
S.,  16  Tex.  Ap.  13;  Elam  v.  S.,  16 
Tex.  Ap.  34;  Escareno  v.  S.,  16 
Tex.  Ap.  85;  Howell  v.  S.,  16  Tex. 
Ap.  93;  Spear  v.  S.,  16  Tex.  Ap.  98 
Anderson  v.  S.,  16  Tex.  Ap.  132 
Makinson  v.  S.,  16  Tex.  Ap.  133 
Bryant  v.  S.,  16  Tex.  Ap.  144 
Turner  v.  S.,  16  Tex.  Ap.  378;  Goode 
V.  S.,  16  Tex.  Ap.  411;  Cartwright 
V.  S.,  16  Tex.  Ap.  473,  49  Am.  R. 
826;  Rockhold  v.  S.,  16  Tex.  Ap. 
577;  Rutherford  v.  S.,  16  Tex.  Ap. 
649;  Conner  v.  S.,  17  Tex.  Ap.  1; 
Taylor  v.  S.,  17  Tex.  Ap.  46;  Cun- 
ningham V.  S.,  17  Tex.  Ap.  89;  Mc- 
Afee V.  S.,  17  Tex.  Ap.  131;  White 
V.  S.,  17  Tex.  Ap.  188;  Sanders  v. 
■S.,  17  Tex.  Ap.   222;    Sharpe  v.  S., 

17  Tex.  Ap.  486;  Bell  v.  S.,  17  Tex. 
Ap.  538;  Vaughn  v.  S.,  17  Tex.  Ap. 
562;  Dupree  v.  S.,  17  Tex.  Ap.  591; 
Lott  V.  S.,  17  Tex.  Ap.  598;  Mur- 
phy V.  S.,  17  Tex.  Ap.  645;  Thus- 
ton  V.  S.,  18  Tex.  Ap.  26;  Miller 
V.  S.,  18  Tex.  Ap.  34;  Burrett  v. 
S.,   18    Tex.   Ap.    64;    Kelley   v.    S., 

18  Tex.  Ap.  262;  Howard  v.  S.,  18 
Tex.  Ap.  348;  Lewis  v.  S.,  18  Tex. 
Ap.  401;  Williams  v.  S.,  18  Tex. 
Ap.  409;  Mendiola  v.  S.,  18  Tex. 
Ap.  462;  Gardenhire  v.  S.,  18  Tex. 
Ap.  565;  Counts  v.  S.,  19  Tex.  Ap. 
450;  Irvine  v.  S.,  20  Tex.  Ap.  12, 
41;  Riley  v.  S.,  20  Tex.  Ap.  100; 
Ramirez   v.    S.,   20    Tex.   Ap.    133; 


Herron  v.  S.,  20  Tex.  Ap.  296;  Bell 
V.  S.,  20  Tex.  Ap.  445;  Jack  v.  S., 
20  Tex.  Ap.  656;  Tillery  v.  S.,  24 
Tex.  Ap.  251,  5  Am.  St.  882,  5  S.  W. 
842;  Lynch  V.  S.,  24  Tex.  Ap.  350, 
5  Am.  St.  888,  6  S.  W.  190;  Stock- 
man  v.  S.,  24  Tex.  Ap.  387,  5  Am, 
St.  894,  6  S.  W.  298;  Carr  v.  S., 
24  Tex.  Ap.  562,'  5  Am.  St.  905,  7 
S.  W.  328;  Boyd  v.  S.,  24  Tex.  Ap. 
570,  5  Am.  St.  908,  6  S.  W.  853; 
Williams  v.  S.,  25  Tex.  Ap.  76,  7 
S.  W.  661;  Alexander  v.  S.,  25  Tex. 
Ap.  260.  8  Am.  St.  438,  7  S.  W. 
867;   Varnell  v.  S.,  26  Tex.  Ap.  56, 

9  S.  W.  65;  Brooklin  v.  S.,  26  Tex. 
Ap.  121,  9  S.  W.  735;   Griffin  v.  S., 

26  Tex.  Ap.  157,  8  Am.  St.  460,  9 
S.  W.  459;  Kitchen  v.  S.,  26  Tex. 
Ap.  165,  9  S.  W.  461;  Hamilton  v. 
S.,  26  Tex.  Ap.  206,  9  S.  W.  687; 
Phillips  V.  S.,  26  Tex.  Ap.  228,  8 
Am.  St.  471,  9  S.  W.  557;  Mouly 
V.  S.,  26  Tex.  Ap.  274,  8  Am.  St. 
477,  9  S.  W.  563;  Moore  v.  S.,  26 
Tex.  Ap.  322,  9  S.  W.  610;  Crow- 
ley V.  S.,  26  Tex.  Ap.  578,  10  S.  W. 
217;   Arispe  v.  S.,  26  Tex.  Ap.  581, 

10  S.  W.  Ill;  Laws  v.  S.,  26  Tex. 
Ap.  643,  10  S.  W.  220;  Blocker  v. 
S.,  27  Tex.  Ap.  16,  10  S.  W.  439; 
Wilson  V.  S.,  27  Tex.  Ap.  47,  11 
Am.  St.  180,  10  S.  W.  749;  Miller 
V.  S.,  27  Tex.  Ap.  63.  10  S.  W.  445; 
Hlnes  V.  S.,  27  Tex.  Ap.  104,  10 
S.  W.  448;  Johnson  v.  S.,  27  Tex. 
Ap.  163,  11  S.  W.  106;  Crook  v.  S., 

27  Tex.  Ap.  198,  11  S.  W.  444;  Mc- 
Coy V.  S.,  27  Tex.  Ap.  415,  11  S.  W. 
454;  Wright  v.  S.,  27  Tex,  Ap.  447, 

11  S.  W.  458;  Cunningham  y.  S., 
27    Tex.    Ap.    479,    11    S.   W.    485; 
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a  question  of  law,  which  is  always  for  the  court,  even  in 
States  wherein  for  .the  protection  of  defendants  the  jury 
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Johnson  v.  S.,  28  Tex.  Ap.  17,  11 
S.  W.  667;  "White  v.  S.,  28  Tex. 
Ap.  71,  12  S.  W.  406;  Puryear  v. 
S.,  28  Tex.  Ap.  73,  11  S.  W.  929; 
Jackson  v.  S.,  28  Tex.  Ap.  108,  12 
S.  W.  501;  Owens  v.  S.,  28  Tex.  Ap. 
122,  12  S.  W.  506;  Boyd  v.  S.,  28 
Tex.  Ap.  137,  12  S.  W.  737;  Hall  v. 
S.,  28  Tex.  Ap.  146,  12  S.  W.  739; 
Clark  V.  S.,  28  Tex.  Ap.  189,  19  Am. 
St.  817,  12  S.  "W.  729;  Hawthorne 
V.  g.,  28  Tex.  Ap.  212,  12  S.  W.  603; 
-Richardson  v.  S.,  28  Tex.  Ap.  216, 

12  S.  W.  870;  Smith  v.  S.,  28  Tex. 
Ap.  309,  12  S.  W.  1104;  Hudson  v. 
S.,  28  Tex.  Ap.  323,  13  S.  W.  388: 
Hanley  v.  S.,  28  Tex.  Ap.  375,  13 
S.  W.  142;  Moore  v.  S.,  28  Tex.  Ap. 
377,  13  S.  "W.  152;  Powell  v.  S.,  28 
Tex.  Ap.  393,  13  S.  "W.  599;  Self  v. 
S.,  28  Tex.  Ap.  398,  13  S.  W.  602; 
Sisk  V.  S.,  28  Tex.  Ap.  432,  13  S. 
W.  647;  Miller  v.  S.,  28  Tex.  Ap. 
445,  13  S.  W.  646;  Wicks  v.  S.,  28 
Tex.  Ap.  448,  13  S.  W.  738;  Walker 
■V.  S.,  28  Tex.  Ap.  503,  13  S.  W. 
860;    Doss   v.   S.,   28   Tex.  Ap.   506, 

13  S.  W.  788;  Davis  v.  S.,  ,28  Tex. 
Ap.  542,  13  S.  W.  994;  Caldwell 
T.  S.,  28  Tex.  Ap.  566,  12  S.  W.  122; 
Purcelly  v.  S.,  29  Tex.  Ap.  1,  13 
S.  W.  993;  Lockhart  v.  S.,  29  Tex. 
Ap.  35,  13  S.  W.  1012;  Angus  v. 
S.,  29  Tex.  Ap.  52,  14  S.  W.  443; 
Bayne  v.  S.,  29  Tex.  Ap.  132,  15  S. 
W.  404;  Leeper  v.  S.,  29  Tex.  Ap. 
154,  15  S.  W.  411;  Massey  v.  S., 
29  Tex.  Ap.  159,  15  S.  W.  601; 
Walton  V.  S.,  29  Tex.  Ap.  163,  15 
S.  W.  646;  Williams  v.  S.,  29  Tex. 
Ap.  167,  15  S.  W.  285;  Thompson  v. 
8.,  29  Tex.  Ap.  208,  15  S.  W.  206; 


Snell  V.  S.,  29  Tex.  Ap.  236,  15  S. 
W.  722;  Drake  v.  S.,  29  Tex.  Ap. 
265,   15   S.   W.   725;    Surrell  v.   S., 

29  Tex.  Ap.  321,  15  S.  W.  816; 
Jones-  V.  S.,  29  Tex.  Ap.  338,  15  S. 
W.  403;  Floyd  v.  S.,  29  Tex.  Ap. 
341,  15  S.  W.  819;  Whltcomb  v.  S., 

30  Tex.  Ap.  269,  17  S.  W.  258; 
Williams  v.  S.,  30  Tex.  Ap.  354,  17 
S.  W.  408;  Moody  v.  S.,  30  Tex.  Ap. 
422,  18   S.  W.  94;   Williams  v.  S., 

30  Tex.  Ap.  429,  17  S.  W.  1071; 
Browder  v.  S.,  30  Tex.  Ap.  614,  18 
S.  W.  197;  McSpatton  v.  S.,  30  Tex. 
Ap.  616,  18  S.  W.  298;  White  v. 
S.,  30  Tex.  Ap.  652,  18  S.  W.  462; 
Moore  v.  S.,  31  Tex.  Cr.  234,  20  S. 
W.  563;  Knowles  v.  S.,  31  Tex.  Cr. 
383,   20   S.  W.   829;    Conners  v.   S., 

31  Tex.  Cr.  453,  20  S.  W.  981; 
Skaggs  V.  S.,  31  Tex.  Cr.  563,  21  S. 
W.  257;  Baldwin  v.  S.,  31  Tex.  Cr. 
589,  21  S.  W.  679. 

Utah.  P.  V.  Lee,  2  Utah,  441; 
Brannigan  v.  P.,  3  Utah,  488,  24  P. 
767. 

Vermont.  S.  v.  Meyer,  58  Vt. 
457,  3  A.  195;  S.  v.  Ward,  61  Vt. 
153,  17  A.  483. 

Virginia,  Dejarnette  v.  C,  75 
Va.  867;  Honesty  v.  C,  81  Va.  283; 
Williams  v.  C,  85  Va.  607,  8  S.  W. 
470;  Vaughan  v.  C,  85  Va.  671,  8 
S.  E.  584. 

Washington.  Miller  v.  Territory, 
3  Wash.  Ter.  554,  19  P.  50;  S.  v. 
Coella,  3  Wash.  99,  28  P.  28;  S.  v. 
Jones,  3  Wash.  175,  28  P.  254. 

West  Virginia.  S.  v.  Thompson, 
21  W.  Va.  741;  S.  v.  Donohoo,  22 
W.  Va.  761. 

Wisconsin.    Casper  v.  S.,  47  Wis. 
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may  judge  of  the  law  as  well  as  the  fact,  no  one  can  be 
convicted  except  on  proofs  legally  adequate.^*  So,  an  ac- 
quittal may  be  directed,  whatever  the  evidence,  when  the 


13.  C.  V.  Packard,  5  Gray,  101; 
C.  V.  Merrill,  14  Gray,  415,  418,  77 
Am.  D.  336;  S.  v.  Banks,  48  Ind. 
197,  200;  S.  v.  Dishman,  74  N.  G. 
217;  P.  V.  Bennett,  49  N.  Y.  137; 
IT.  S.  T.  FuUerton,  7  Blatch.  177; 
Rex  V.  Robinson,  4  Fost.  &  F.  43; 
S.  V.  Maxwell,  42  Iowa,  208; 
Reynolds  v.  P.,  41  How.  Pr.  173;  S. 
V.  Overholser,  69  Ind.  144;  S.  v. 
Cady,  82  Me.  426,  19  A.  908;  Jones 
V.  S.,  90  Ala.  628,  24  Am.  St  850, 
8  So.  383;  Pauli  v.  C,  89  Pa.  432; 
S.  V.  Eller,  104  N.  C.  853,  10  S.  E. 
313;  S.  V.  Jones,  18  Or.  256,  22  P. 
840.  See  S.  v.  Wheeler,  35  Vt. 
261;  Skinner  v.  S.,  30  Ala.  524;  S. 
V.  Baker,  69  N.  C.  147;  S.  v.  Austin, 
108  N.  C.  780,  13  S.  E.  219;  P.  v. 
Trimble,  131  N.  X.  118,  29'  N.  B. 
1100;  Black  v.  S.,  59  Wis.  471,  18 
N.  W.  457;  May  v.  S.,  115  Ala.  14, 
22  So.  611;  Tucker  v.  S.,  167  Ala. 
152  So.  464;  P.  v.  Besold,  154  Cal. 
363,  97  P.  871;  S.  v.  Trove,  1  Ind. 
Ap.  553,  27  N.  E.  878;  McCray  v. 
S.,  45  Fla.  80,  34  So.  5;  Lane  v. 
Com.,  134  Ky.  519,  121  S.  W.  486; 


Wilson  V.  Com.,  134  Ky.  619,  121 
S.  W.  430;  Com.  v.  Boaz,  140  Ky. 
715,  131  S.  W.  782;  Murphy  v.  S., 
124  Wis.  635,  102  N.  W.  1087;'  P. 
V.  Minney,  155  Mich.  534,  119  N.  W. 
918;  P.  V.  Eaton,  59  Mich.  559,  26. 
N.  W.  702;  S.  v.  Welch,  22  Mont. 
92,  55  P.  927;  S.  v.  Martini,  80  N. 
J.  L.  685,  78  A.  12;  S.  v.  Brown, 
72  N.  J.  L.  354,  60  A.  1117;  S.  v. 
Green,  117  N.  C.  695,  23  S.  E.  98; 
Everett  v.  Williams,  152  N.  C.  117, 
67  S.  E.  265;  Pilgrim  v.  S.,  3 
Okla.  Cr.  Ap.  49,  104  P.  383;  Com. 
V.  Ruddle,  142  Pa.  St.  144,  21  A. 
814;  S.  V.  Feister,  32  Or.  254,  50  P. 
561;  Com.  v.  Tost,  197  Pa.  St.  171, 
46  A.  845;  U.  S.  v.  Fullerton,  25 
Fed.  Cas.  No.  15176,  7  Blatch.  177. 
The  Court  should  not  direct  an  ac- 
quittal unless  there  is  no  compe- 
tent evidence  tending  to  show 
guilt,  or  unless  the  evidence  is  so 
weak  that  a  conviction  would  b© 
attributable  to  i)assion  or  preju- 
dice, S.  V.  Couper,  32  Ore.  212,  4& 
P.  959. 
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535,  2  N.  W.  1117;  Dickerson  ,v.  S., 
48  Wis.  288,  4  N.  W.  321;  Ingalls 
V.  S.,  48  Wis.  €47,  4  N.  W.  785; 
Hannon  v.  S.,  70  Wis.  448,  36  N. 
W.  1;  Giskie  v.  S.,  71  Wis.  612,  38 
N.  W.  334;  S.  v.  Dean,  71  Wis.  678, 
38  N.  W.  341;  Carthaus  v.  S.,  78 
Wis.  560,  47  N.  W.  629;  Jackson  v. 
S.,  81  Wis.  127,  51  N.  W.  89. 

United  States.    Reynolds  v.  U.  S., 
98  U.  S.  145;  Hopt.  v   P.,  104  U.  S. 


631;  Hopt  V.  mail,  110  U.  S.  574, 
4  S.  Ct.  202;  Hopt  v.  Utah,  114  U. 
S.  488,  5  S.  Ct.  972;  Lovejoy  v.  U. 
S.,  128  U.  S.  171,  9  S.  Ct.  57;  Calton 
V.  Utah,  130  U.  S.  83,. 9  S.  Ct.  435; 
Simmons  v.  U.  S.,  142  U.  S.  148,  12 
S.  Ct.  171;  U.  S.  V.  Schindler,  18 
Blatch,  227;  Hayes  v.  U.  S.,  32  Fed. 
662;  U.  S.  V.  Hamilton,  4  Maickey, 
446. 
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indictment  does   not   disclose    a   crime."     On   the    other 
hand, — 

2.  Directing  Conviction, — The  judge  is  incompetent  to 
convict  one  of  crime,  even  though  he  acknowledges  it,  ex- 
cept on  a  plea  of  guilty;  the  evidence  is  exclusively  for 
the  jury.  However  conclusive  of  guilt  it  may  be,  he  can 
only  tell  them  that  if  they  believe  such  and  such  to  be  the 
facts,  the  law  demands  a  verdict  of  guilty;  ^^  he  cannot 
otherwise  direct  such  verdict.^^ 


14.  p.  V.  Cook,  10  Mich.  164; 
Coney  v.  S.,  43  Tex.  414. 

15.  Mclnnis  v.  S.,  51  Ala.  23; 
McGafEey  v.  S.,  4  Tex.  156;  S.  v. 
Elwood,  73  N.  C.  189,  635;  S.  y. 
Jones,  64  Mo.  391;  Boyd  v.  S.,  17 
Ga.  194;  S.  v.  Joeckel,  44  Mo.  234; 
S.  V.  Childers,  74  N.  C.  180;  Ward 
V.  S.,  56  Ga.  408;  P.  v.  Quincy,  8 
Cal.  89;  S.  v.  Krlng,  6  Mo.  591; 
S.  V.  Baker,  63  N.  C.  276;  S.  v. 
Lenares,  12  La.  Ann.  226;  Anderson 
V.  S.,  31  Tex.  440;  Reg.  v.  Fuller, 
14  How.  St.  Tr.  517,  536;  Jaskson 
v.  S.,  71  Ind.  149;  S.  v.  Locke,  77 
N.  C.  481;  Lunsford  v.  S.,  9  Tex. 
Ap.  217;  S.  V.  Jones,  18  Or.  256, 
22  P.  840;  Giles  v.  S.,  83  Ga.  367,  9 
S.  E.  783;  P.  v.  Colllson,  85  Mich. 
105,  48  N.  W.  292;  Hunt  v.  S.,  81 
Ga.  140,  7  S.  E.  142;  Townsend  v. 
S.,  137  Ala.  91,  34  So.  382;  S.  v. 
Wilson,  62  Kan.  621,  64  P.  23,  52 
L.  R.  A.  679;  P.  v.  Curry,  163  Mich. 
180,  128  N.  W.  213,  17  Det.  Leg. 
N.  824;  P.  V.  Koch,  33  Mont.  490, 
85  P.  272;  P.  v.  Slater,  164  Mich. 
156,  129  N.  W.  22;  P.  v.  Walker, 
198  N.  Y.  329,  91  N.  B.  806;  S.  v. 
Riley,  113  N.  C.  648,  18  S.  B.  168; 
Everett  v.  Williams,  152  N.  C.  117, 
67  S.  E.  265;  Com.  v.  Werntz,  161 
Pa.  St.  591,  29  A.  272;  U.  S.  v. 
Fenwick,   25   Fed.   Cas.   No.   15087, 


5  Cranoh  C.  C.  562;  In  re  Mlltbank, 
30  Fed.  Cas.  No.  17855. 

16.  Tucker  v.  S.,  57  Ga.  503; 
Sims  V.  S.,  43  Ala.  33.  The  books 
are  not  entirely  clear  and  harmoni- 
ous on  the  subject  of  this  para- 
graph; so  I  have  stated  the  doc- 
trine rather  on  the  principles  of 
the  criminal  law  than  on  any  at- 
tempted following  of  the  terms  of 
decisions.  Some  appear  to  lay  it 
down  that  if  factsi  conclusive  of 
guilt  are  proved  and  undisputed,  the 
court  should  direct  the  jury  to  find 
the  defendant  guilty.  IT.  S.  v.  An- 
thony, 11  Blatch.  200;  C.  v.  Magee, 
12  Cox  C.  C.  549;  P.  v.  Richmond, 
59  Mich.  570,  26  N.  W.  770;  P.  v. 
Neumann,  85  Mich.  98,  48  N.  W. 
290;  S.  V.  McLain,  104  N.  C.  894, 
10  S.  E.  518:  Undisputed  by  whom? 
If  the  jury  believe  them,  and  they 
are  the  facts  which  constitute  the 
crime,  not  mere  evidence  of  it,  the 
doctrine  of  my  text  requires  a 
charge  that  they  authorize  a  ver- 
dict of  guilty.  But  this  will  be 
wrong  where  they  are  mere  evi- 
dence of  those  others  which  con- 
stitute the  guilt.  Whitley  v.  S., 
38  Ga.  50;  Sims  v.  S.,  supra;  U. 
S.  V.  Babcock,  3  Dil.  577;  Breen 
V.  P.,  4  Par.  Cr.  380;  Pfomer  v. 
P.,  4  Par.  Cr.  558;   McFarlin  v.  S., 
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§978.  I.  The  Whole  Case,— consisting  of  law,  fact, 
presumptions  of  law  and  of  fact,  pleading,  evidence,  and 
the  respective  duties  of  court  and  jury  therein,  must  be 
separated  from  all  that  is  extraneous  and  superfluous,  and 
laid  divested  thereof  before  the  jury.^'^    Partly  to  repeat, — ■ 


41  Tex.  23;  Arnold  v.  S.,  29  Ala. 
40;  Crawford  v.  S.,  44  Ala.  45;  P. 
V.  Roberts,  6  Cal.  214;  Wllllains 
Y.  S.,  47  Ala.  659.  Jurors  are  un- 
der no  obligation  of  law  to  believe 
a  witness.  S.  v.  Smallwood,  75  N. 
C.  104.  And  it  is  error  to  instruct 
them  that  any  fact  has  been 
proved.  White  v.  S.,  13  Tex.  133. 
So  that,  however  clear  the  fact 
may  appear  to  the  judge,  he  cannot 
command  the  jury  to  find,  there- 
fore, the  defendant  guilty,  or  tell 
them  that  the  law  deems  him  guilty, 
unless  first  assured  that  they  also 
are  convinced  of  the  fact.  He 
cannot  assume  that  they  ought  to 
be  convinced;  or,  consequently, 
that  they  are.  The  fact  is  for 
them.  And  see  Hagan  v.  S.,  10 
Ohio  St.  459;  Adams  v.  S.,  29  Ohio 
St.  412;  Holder  v.  S.,  5  Ga.  441; 
Pfomer  v.  P.,  4  Par.  Or.  558; 
Rhodes  v.  C,  48  Pa.  396;  Roach  v. 
P.,  77  m.  25;  Bond  v.  P.,  39  111. 
26;  Lane  v.  C,  59  Pa.  371;  Howell 
V.  P.,  5  Hun,  620. 

17.  Giles  V.  S.,  83  Ga.  367,  .9  S. 
E.  783;  Elliston  v.  S.,  10  Tex.  Ap. 
361;  West  v.  S.,  76  Ala.  98;  Perry 
V.  S.,  78  Ala.  22;  P.  v.  Ching  Hing 
Chang,  74  Cal.  389,  16  P.  201;  Ba- 
ker V.  S.,  17  Fla.  406;  RIckerson 
V.  S.,  78  Ga.  15,  1  S.  E.  178;  Valen- 
tine V.  S.,  77  Ga.  470;  Richardson 
V.  S.,  70  Ga.  825;  Devlin  v.  P.,  104 
111.  504;  S.  V.  Mlze,  36  Kan.  187, 
13  P.  1;  Ming  v.  S.,  73  Ala.  1; 
Whitcomb  v.  S.,  30  Tex.  Ap.  269, 
17  S.  W.  258;   S.  v.  Jones,  3  Wash. 


175;    P.  V.  De  Fore,  64  Mich.  693, 

8  Am.  St.  863,  31  N.  W.  585;   S.  v. 
Sorenson,  32  Minn.   118,   19  N.  W. 
738;  S.  V.  Banks,  73  Mo.  592;   S.  v. 
Doyle,   107   Mo.   36,   17   S.  W.   751; 
S.  V.   Cody,  18  Or.  506,  23  P.  891, 
24   P.    895;    S.   v.   Robinson,   27   S. 
C.  615,  4  S.  E.  570;   Jones  v.  S.,  7 
Tex.   Ap.   338;    Gonzales   v.    S.,    12 
Tex.  Ap.  657;  Ray  v.  S.,  13  Tex.  Ap. 
51;    Wyers  v.   S.,   13   Tex.  Ap.   57 
Thomas    v.    S.,    13    Tex.    Ap.    493 
Harris  v.  S.,     13     Tex.     Ap.     309 
Hackett   v.    S.,    13    Tex.    Ap.    406 
Cone  V.   S.,  13  Tex.  Ap.  483;    Pur- 
year  V.  S.,  28  Tex.  Ap.  73,  11  S.  W. 
929;    Oheek  v.  S.,  4  Tex.  Ap.  444; 
P.   v.  Kerr^ck,   52   Cal.   446;    Simp- 
son V.  S.,  59  Ala.  1,  31  Am.  R.  1; 
McPhail    V.    S.,    10    Tex.    Ap.    128; 
Whaley  v.  S.,  9  Tex.  Ap.  305;  Vin- 
cent V.  S.,  9  Tex.  Ap.  303;  Henry  v. 
S.,  9  Tex.  Ap.  358;   Kennedy  v.  S., 

9  Tex.  Ap.  399;  Gibson  v.  S.,  89 
Ala.  121,  18  Am.  St.  96,  8  So.  98; 
McGuff  v.  S.,  88  Ala.  147,  16  Am. 
St.  25,  7  So.  35;  Perry  v.  S.,  87 
Ala.  30,  6  So.  425;  P.  v.  Wright, 
93  Cal.  564,  29  P.  240;  P.  v. 
Sanchez,  24  Cal.  17;  Regular  v. 
S.,  58  Ga.  264;  Goldsmith  v.  S.,  63 
Ga.  85;  Jones  v.  S.,  65  Ga.  147;  C. 
V.  Broadbeck,  124  Mass.  319;  S.  v. 
Whitaker,  35  Kan.  731,  12  P.  106; 
S.  V.  Estep,  44  Kan.  572,  24  P.  986; 
C.  V.  Gilson,  128  Mass.  425;  S.  v. 
Leonard,  32  S.  C.  201,  10  S.  E.  1009; 
Heath  v.  S.,  7  Tex.  Ap.  464;  Haw- 
thorne V.  S.,  28  Tex.  Ap.  212,  1  N. 
W.  685;  S.  V.  Meshek,  51  Iowa,  308,. 
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2.  All  Extraneous  Matter — must  be  excluded  from  the 
case;  ^®  as,  if  in  view  of  the  finished  testimony  some  of  it 
appears  irrelevant,  the  jury  should  be  told  to  disregard 
it;  ^®  or,  if  the  allegation  for  a  statutory  burglary  is  that  the 
entry  was  by  "force,"  "threats,"  and  "fraud,"  while  noth- 
ing of  threats  or  fraud  appears  in  the  evidence,  it  will  be 
error  to  charge  the  law  of  the  latter.^"  And  more  broadly, 
no  instruction  should  be  based  on  an  assumed  fact  not  in 
evidence,  or  allegation  not  in  the  record.^ ^    Especially  the- 


12  S.  W.  603;  P.  v.  Macard,  73 
Mich.  15,  40  N.  W.  784;  Lee  v.  S., 
14  Tex.  Ap.  266;  Darby  v.  S.,  79 
Ga.  63,  3  S.  E.  663;  Lawrence  v. 
S.,  10  Tex.  Ap.  495;  S.  v.  Hinson, 
150  N.  C.  827,  «4  S.  B.  124. 

18.  Read  v.  S.,  2  Ind.  438; 
Smith  V.  S.,  73  Ga.  79;  Sisk  v.  S., 
28  Tex.  Ap.  432,  13  S.  W.  647.  Ac- 
quittal is  not  directed  if  there  is 
any  evidence  of  guilt.  Com.  v. 
Litle,  140  Ky.  550,  131  S.  W.  387. 

19.  Ante,  §  966a  (2)-;  Joy  v. 
S.,  14  Ind.  139;  S.  v.  Gregory,  5 
Jones,  N.  C.  315;  S.  v.  Walsh,  5 
Nev.  315;  P.  v.  Parish,  4  Denio, 
153. 

20.  Miller  v.  S.,  28  Tex.  Ap.  445, 

13  S.  W.  646. 

21.  Slatterly  v.  P.,  58  N.  Y.  354; 
Higgins  V.  P.,  58  N.  Y.  377;  S.  v. 
Arthur,  23  Iowa,  430;  P.  v.  Roberts, 
6  Cal.  214;  O'Connell  v.  S.,  18  Tex. 
343;  Gladden  v.  S.,  12  Pla.  562; 
C.  V.  McCann,  97  Mass.  580;  Pugh 
V.  S.,  2  Tex.  Ap.  539;  Williams  v. 
S.,  2  Tex.  Ap.  271;  Pressly  v.  S., 
19  Ga.  192;  P.  v.  Payne,  8  Cal.  341; 
P.  V.  Hurley,  8  Cal.  390;  Swallow 
V.  S.,  22  Ala.  20,  22;  P.  v.  Cun- 
ningham, 1  Denio,  324,  43  Am.  D. 
709;  S.  V.  Glajss,  5  Or.  73;  Wilkins 
V.  Earle,  44  N.  Y.  172,  181,  4  Am. 
R.  655;  Taylor  v.  S.,  48  Ala.  180; 
S.  V.  Starr,  38  Mo.  270;   Wynne  v. 


S.,  56  Ga.  113;  Holden  v.  S.,  1 
Tex.  Ap.  225;  Washington  v.  S.,  1 
Tex.  Ap.  647;  S.  v.  Coleman,  6  S. 
C.  185;  Croft  v.  S.,  6  Humph.  317; 
Whitney  v.  Lynde,  16  Vt.  579; 
Stearns  v.  Janes,  12  Allen,  582; 
Johnson  v.  Black,  32  Ga.  396;  Far- 
ris  V.  S.,  35  Ga.  241;  Washington 
V.  S.,  36  Ga.  222;  Croker  v.  S.,  31 
Tex.  498;  Myers  v.  S.,  33  Tex.  525; 
Hudson  V.  S.,  40  Tex.  12;  S.  v. 
Sayers,  58  Mo.  585;  S.  v.  Bailey,  57 
Mo.  131;  Martin  v.  S.,  47  Ala.  564; 
S.  V.  Ware,  62  Mo.  597;  S.  v. 
Fraunburg,  40  Iowa,  555;  S.  v. 
Robinson,  39  Me.  150;  S.  v.  Cain,  2 
Jones,  N.  C.  201;  Daniels  v.  S., 
24  Tex.  389;  Brown  v.  S.,  28  Ga. 
199;  Jones  v.  S.,  13  Tex.  168,  62 
Am.  D.  550;  Doonan  v.  Mitchell, 
26  Ga.  472;  Johnson  v.  S.,  26  Ga. 
611;  Daniel  v.  Johnson,  29  Ga.  207; 
Dollner  v.  Williams,  29  Ga.  743; 
Brown  v.  Cockerell,  33  Ala.  38 ; 
Austin  V.  Talk,  20  Tex.  164;  Willis 
V.  Bullitt,  22  Tex.  330;  S.  v.  Ross, 
29  Mo.  32;  Gibson  v.  Tong,  29  Mo. 
133;  McCoy  v.  S.,  15  Ga.  205;  Drake 
V.  Curtis,  1  Cush.  395;  Behrens  v. 
S.,  14  Tex.  Ap.  121;  Layton  v.  S., 
56  Miss.  791;  Lynch  v.  S.,  24  Tex. 
Ap.  850,  5  Am.  St.  888,  6  S.  W.  190; 
Willis  V.  S.,  134  Ala.  429,  33  So. 
226;  Beavers  v.  S.,  54  Ark.  336, 
15  S.  W.  1040;  P.  v.  Ward,  134  Cal. 
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judge  should  not  state  anytMng  as  fact  which  is  not  in 
the  proofs.^- 

3.  The  Law  and  the  Evidence, — both  of  which  are  to  be 
set  down  in  the  charge,  should  be  differently  treated.  Thus, 
it  is  a  question  of  law  whether  or  not  particular  testimony 
delivered  tends  to  establish  an  asserted  fact.^^  Therefore 
its  admission  by  the  judge  binds  the  jury.  But  its  effect — 
what  it  proves — is  exclusively  within  their  province.^* 
Now, — 

4.  The  Law  of  the  Case, — ^which  the  judge  is  to  lay  down 
to  the  jury,  is  not  the  abstract  law,  such  as  a  statute  or  a 
common  law  definition  of  a  crime,  but  the  law's  conclusions 
from  the  several  and  perhaps  varied  facts  which  the  evi- 
dence tends  to  establish,  viewed  in  connection  with  the 
pleadings.  Therefore  no  abstract  proposition,  however 
correct,  should  be  given  in  charge;  not  only  because  it 
would  be  confusing  to  the  jury,  who,  being  unused  to  legal 
disquisitions,  would  not  know  how  to  apply  it,  but  also 

301,   66   p.   372;    Wallace  v.   S.,   41  P.   v.   Buster,    53   Cal.   612;    Harris 

Fla.   547,   26  So.  713;    Moore  v.  S.,  v.  S.,  61  Ga.  359;    Chambers  v.  P., 

114   Ga.    256,    40    S.   E.   295;    P.   V.  105    111.    409;     P.    v.    Congdon,    77 

Johnson,  237  111.  237,  86  N.  E.  676;  Mich.    351,    43    N.    W.    986;    S.    v. 

Braxton  v.  S.,  157  Ind.  213,  61  N.  B.  Thompson,  83  Mo.  257;   P.  v.  Carl- 

195;    S.  V.  Meier   (Iowa,  1908),  118  ton,  115  N.  Y.  618,    23    N.   E.    257; 

N.  W.  792;   Green  v.  Com.,  Ill  Ky.  Hardin  v.  S.,  13  Tex.  Ap.  192;  S.  v. 

93,  63  S.  W.  443,  23  Ky.  L.  R.  489;  Little,  67  Mo.  624,  627;   P.  v.  Bird, 

Com.  V.  Reid,  175  Mass.  325,  56  N.  60  Cal.  7. 

E.  617;   P.  V.  Hillard,  119  Mich.  24,  23.     Berry  v.  S.,  31  Ohio  St.  219, 

77  N.  W.  306;    S.  v.   Obuchon,  159  27  Am.  R.  506;  Burrell  v.  S.,  18  Tex. 

Mo.  256,  60  S.  W.  85;  Rhea  v.  S.,  63  713;    P.   v.   Vasquez,    49    Cal.    560; 
Neb.    461,    88    N.    W.    789;     P.    v.  ,   Floyd  v.  S.,  82  Ala.  16,  2  So.  683; 

Zachello,    168    N.    Y.    35,    60   N.    E.  Crook   v.    S.,    27   Tex.    Ap.    198,    11 

1051;   Moore  V.  S.,  55  Tex.  Cr.  Ap.  S.  W.  444. 

3,  114  S.  W.  807.  24.     Post,  §§  979,  981,  989,  989a; 

22.     Post,  §  979;  Hitesman  v.  S.,  P.  v.  Hare,  57  Mich.  505,  24  N.  W. 

48  Ind.  473;  Du  Bois  v.  S.,  50  Ala.  843;    S.    v.    Streeter,    20    Nev.    403, 

139;     Skains    v.    S.,    21    Ala.    218;  22   P.   758;    P.  v.  Gastro,   75   Mich. 

Thompson  v.  S.,  ,30  Ala.  28;   Minor  127,  42  N.  W.  937;   Pancake  v.  S., 

V.    S.,    56    Ga.    630;    Wesley   v.    S.,  81  Ind.  93;  Graff  v.  P.,  134  111.  380, 

37  MiSiS.  327,  75  Am.  D.  62;   Hogan  25  N.  E.  563;   Moore  v.  S.,  85  Ind. 

V.  S.,  46  Miss.  274;   P.  v.  Cotta,  49  90. 
Cal.  166;   Scott  v.  S.,  64  Ind.  400; 
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because  its  combination  with,  the  special  facts  might  ren- 
der it  erroneous.^^  In  other  words,  the  judge  should  state, 
not  the  general  law  of  the  subject,  but  the  legal  rules  gov- 
erning the  facts  in  controversy — all  of  them,  not  a  part 
only  "^^ — as  the  evidence  tends  to  prove  them ;  ^'^  and  his 
words  should  be  interpreted  and  judged  of,  not  in  any  ab- 
stract way,  but  with  reference  to  those  facts.^*  For  the 
same  language  may  be  correct  or  erroneous  according. to  the 


25.  S.  V.  Stockton,  61  Mo.  382, 
385;  Brister  v.  S.,  26  Ala.  107; 
S.  V.  Hall,  39  Me.  107;  S.  v.  Houser, 
28  Mo.  233;  Browning  v.  S.,  30  Mo. 
656;  Long  v.  S.,  12  Ga.  293;  S.  v. 
Bailey,  57  Mo.  131;  Clark  v.  S.,  49 
Ala.  37;  S.  v.  Dunlop,  65  N.  C.  288; 
S.  V.  McDonald,  65  Me.  465;  S.  v. 
Pike,  65  Me.  Ill;  S.  v.  Smith,  65 
Me.  257;  Molette  v.  S.,  49  Ala.  18, 
20;  McDaniel  v.  S.,  8  Sm.  &  M. 
401;  Ritte  v.  C,  18  B.  Monr.  35; 
Burrell  v.  S.,  18  Tex.'  713;  Devlin 
V.  P.,  104  ni.  504;  S.  v.  Thomas, 
34  La.  Ann.  1084;  S.  v.  Speaks,  94 
N.  C.  865;  S.  v.  Rippy,  104  N.  C. 
752,  10  S.  B.  259;  Riojas  v.  S.,  9 
Tex.  Ap.  95;  Blocker  v.  S.,  55  Tex. 
Cr.  Ap.  30,  114  S.  W.  814;  Nordan 
V.  S.,  143  Ala.  13,  39  So.  406; 
Beavers  v.  S.,  54  Ark.  336,  15  S. 
W.  1040;  Green  v.  S.,  43  Fla..556, 
30  So.  656;  P.  v.  Buckley,  142  Cal. 
375,  77  P.  169;  Moore  v.  S.,  114  Ga. 
256,  40  S.  E.  295;  Lyman  v.  P.,  198 
in.  544,  64  N.  E.  974;  Harris  v. 
P.,  32  Colo.  211,  75  P.  427;  Braxton 
V.  S.,  157  Ind.  213,  61  N.  E.  195; 
P.  V.  Zachello,  168  N.  Y.  35,  60  N. 
E.  1051;  Johnson  v.  S.,  100  Tenn. 
254,  45  S.  W.  436;  S.  v.  Harris,  150 
Mo.  56,  51  S.  W.  481;  S.  v.  Ronk, 
91  Minn.  419,  98  N.  W.  334;  Spears 
V.  P.,  220  111.  72,  77  N.  E.  112,  4' 
L.  R.  A.  (N.  S.)  402. 
2  C.  P.— 52 


26.  Williams  v.  C,  9  Bush,  274; 
Carter  v.  S.,  33  Ala.  429.  And 
see  P.  v.  Levison,  16  Cal.  98,  76 
Am.  D.  505;  Williams  v.  S.,  52  Ala. 
26;    Murray  v.   S.,   1   Tex.  Ap.  417. 

27.  Hudson  v.  S.,  40  Tex.  12; 
Haynes  v.  S.,  40  Tex.  52;  Marshall 
V.  S.,  40  Tex.  200;  Pefferling  v. 
S.,  40  Tex.  487;  Taliaferro  v.  S., 
40  Tex.  523;  Little  Miami  Rid.  v. 
Wetmore,  19  Ohio  St.  110,  2  Am. 
R.  373;  Pittsburg,  etc.  Rid.  v.  Slus- 
ser,  19  Ohio  St.  157;  Ritte  v.  C, 
supra;  Wright  v.  S.,  41  Tex.  246; 
Keating  v.  S.,  44'  Ind.  449;  An- 
thony V.  S.,  6  Ga.  Ap.  784,. 65  S.  B. 
816. 

28.  P.  v.  Scott,  6  Mich.  287, 
291;  S.  V.  Bantley,  44  Conn.  537, 
26  Am.  R.  486;  King  v.  S.,  21  Ga. 
220;  Collins  v.  Hutchins,  21  Ga. 
270;  Lyman  v.  Redman,  23  Me. 
289;  Blake  v.  Irish,  21  Me.  450; 
Burden  v.  P.,  26  Mich.  162;  Mc- 
Bride  v.  Thompson,  8  Ala.  650;  Ma- 
son V.  S.,  1  Ga.  Ap.  534,  58  S.  B. 
139;  Moody  v.  S.,  1  Ga.  Ap.  772, 
58  S.  B.  262;  Kyle  v.  P.,  215  111. 
250,  74  N.  E.  146;  S.  v.  Lahore,  80 
Kan.  664,  103-  P.  106;  P.  v.  Van 
Alstyne,  157  Mich.  366,  122  N.  W. 
193,  17  Det.  Leg.  N.  392;  Dooling 
v.  S.,  3  Okla.  Cr.  Ap.  491,  106  P. 
982;  Walling  v.  S.,  55  Tex.  Cr.  Ap. 
254,   116    S.   W.    813. 
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facts  whereof  it  is  spoken. ^^  Still,  an  abstract  proposition 
possibly  may,  and  sometimes  does,  fit  the  facts;  in  which 
case  it  is  properly  given.*"  And  it  will  not  always  be 
error  to  read  extracts  from  reported  decisions,  or  the  words 
of  the  statute,  or  of  a  text-book,  accompanied  by  instruc- 
tions adapting  them  to  the  particular  case;  *^  yet  it  is  not 
often  advisable.*^ 

§  979.  1.  Recapitulating  the  Evidence, — in  such  order 
as  to  refresh  the  memories  of  the  jurors,  and  help  them 
to  pass  upon  it  intelligently,  is  under  the  common  law 
the  leading  object  of  this  address.^^    And  in  most  of  our 


29.  S.  V.  Parker,  Phillips,  N.  C. 
473;  Norfleet  v.  Sigman,  41  Miss. 
631.  And  see  Reg.  v.  Coney,  8 
Q.  B.  D.  534,  537;  S.  v.  Driggers, 
84  S.  C.  526,  66  S.  B.  1042.  To  illus- 
trate an  instruction  referring  to  a 
crime  not  charged.  Jacobs  v.  S., 
133  Ala.  1,  32  So.  158;  Willis  v. 
S.,  134  Ala.  429,  33  So.  226;  P.  v. 
Buckley,  143  Cal.  375,  77  P.  169; 
S.  V.  Kohb,  90  Mo.  30,  2  S.  W.  1; 
S.  V.  McLaughlin,  149  Mo.  19,  50  S. 
W.  315;  or  referring  generally  to 
one  of  two  crimes  charged.  Rose 
V.  S.,  117  Ala.  77,  23  So.  638;  or 
based  upon  a  theory  of  the  law 
which  by  no  candid  view  of  the 
evidence  is  in  the  case.  Myers  v. 
S.,  97  Ga.  76,  25  S.  E.  252;  Is  prop- 
erly refused  as  to  abstract.  If 
there  is  any  evidence  in  the  case 
to  which  Instructions  might  apply 
they  may  be  given  though  the  evi- 
dence is  of  slight  probative  value 
or  confusing  and  contradictory. 
Reed  v.  S.,  141  Ind.  116,  40  N.  B. 
525;  Harris  v.  S.,  155  Ind.  265,  58  N. 
E.  75;  Hayes  v.  S.  (Tex.  1897),  39 
S.  "W.  106. 

30.  P.  V.  Breen,  181  N.  Y.  493, 
74  N.  B.  483;  P.  v.  Merino,  85  Cal. 
515,    24   P.    892;    P.   v.    Minnaugh, 


131  N.  Y.  563,  29  N.  E.  750;  S.  v. 
Powell,  66  Mo.  Ap.  598;  P.  v. 
Niles,  44  Mich.   606,   7  N.  W.  192. 

31.  Holley  v.  S.,  75  Ala.  14; 
Davis  V.  S.,  10  Tex.  Ap.  31;  S.  v. 
Ward,  61  Vt.  153,  17  A.  483;  Mitch- 
ell V.  S.,  73  Ark.  291,  83  S.  W.  1050. 
See  Jones  v.  S.,  65  Ga.  506. 

32.  P.  V.  McNabb,  79  Cal.  419, 
21  P.  843.  And  see  TJnruh  v.  S., 
105  Ind.  117,  4  N.  E.  453;  Gandy 
V.  S.,  23  Neb.  436,  36  N.  W.  817; 
Scott  V.  S.,  10  Tex.  Ap.  112;  Com. 
V.  Burns,  167  Mass.  574,  45  N.  E. 
755. 

33.  ,7  Chit.  Crim.  Law,  632; 
Burn  Just.  Sessions  of  Peace.  "It 
may  be  necessary,  in  some  cases, 
to  read  over  the  whole  evidence, 
and,  when  requested  by  the  jury, 
this  will,  of  course,  be  done;  but, 
in  general,  it  is  better  merely  to 
state  its  substance."  2  Tasch.  on 
Canada  Crim.  Law  Acts,  244;  S. 
V.  Nlelson,  38  Mont.  451,  100  P. 
229;  Brown  v.  U.  S.  73  C.  C.  A. 
187,  142  F.  1;  P.  v.  Clarkson,  56 
Mich.  164,  22  N.  W.  258.  The 
judge's  comments  ought  to  be  ju- 
dicial and  dispassionate.  Rudd  v. 
U.  S.,  97  C.  C.  A.  462,  173  Fed. 
912.     See,     for     illustrations,     the 
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States,  the  judge  may  state  the  evidence,^*  even  though 
a  statute,  as  explained  further  on,^^  forbids  him  to  express 
an  opinion  upon  its  effect.^*  It  would  seem  indeed  impos- 
sible for  him  to  show  the  application  of  the  law  to  the  evi- 
dence, which  it  is  always  his  duty  to  do,^^  if  he  were  not 
permitted  to  say  what  the  evidence  is.    Still, — 

2.  Constitutional  provisions  or  Statutes,— in  a  few  of 
our  States,  forbids,  it  seems  to  the  writer  very  unwisely, 
a  charge  upon  the  facts.*® 

3.  What  the  Evidence  is, — whether  the  judge  states  it 
or  not,  the  jury  are  ultimately  to  determine  from  their  own 
recollections.*®    Also, — 

4.  What  it  proves, — what  credit  a  witness  is  entitled  to, 
and  all  like  things,  are  exclusively  for  the  jury;  and  any 


recorder's  summing  up  in  Rex  v. 
White,  17  How.  St.  Tr.  1079,  1089; 
and  Holt's  in  Rex  v.  Butler,  13 
How.  St.  Tr.   1249,  1261. 

34.  Mimms  v.  S.,  16  Ohio  St. 
221;  S.  V.  Smith,  10  Nev.  106; 
Catchcart  v.  C,  37  Pa.  108;  Brady 
V.  C,  11  Bush,  282;  S.  v.  Morris, 
3  Hawks,  388;  Atchison  v.  S.,  13 
Lea,  275;  S.  v.  DufCy,  57  Conn.  525, 
18  A.  791;  C.  v.  Doughty,  139  Pa. 
383,  21  A.  228.  See  S.  v.  Knight, 
43  Me.  11;  S.  v.  Noblett,  2  Jones, 
N.  C.  418;  S.  V.  Rogers,  93  N.  C. 
523;  S.  V.  Boyle,  104  N.  C.  800, 
827,  10  S.  B.  696,  1023;  S.  v.  Drig- 
gers,  84  S.  C.  526,  66  S.  E.  1042. 

35.  Post,  §  981. 

36.  Barker  v.  S.,  48  Ind.  163, 
167;  P.  V.  Welch,  49  Cal.  174;  S. 
V.  Anderson,  4  Nev.  265;  S.  v. 
Banks,  48  Ind.  197;  S.  v.  Green,  5 
S.   C.   65. 

37.  Ante,   §   978. 

38.  S.  V.  Jackson,  36  g.  C.  487, 
31  Am.  St.  890,  15  S.  B.  559;  S.  v. 
Wyse,  32  S.  C.  45,  10  S.  E.  612; 
S.  V.  Anderson,  26  S.  C.  599,  2  S. 


B.  699;  S.  v.  Addy,  28  S.  C.  4,  4  S. 
E.  814;  P.  V.  Chew  Sing  Wing,  88 
Cal.  268,  25  P.  1099;  P.  v.  Gordon, 
88  Cal.  422,  26  P.  502;  Hopt  v.  Utah, 
110  U.  S.  574,  4  S.  Ct.  202;  S.  v. 
Davis,  27  S.  C.  609,  4  S.  E.  567; 
S.  V.  Moorman,  27  S.  C.  22,  2  S.  B. 
621;  Sharp  v.  S.,  51  Ark.  147,  14 
Am.  St.  27,  10  S.  W.  228;  P.  v. 
Flynn,  73  Cal.  511,  15  P.  102.  And 
see  Glbhs  v.  S.,  1  Tex.  Ap.  12,  18; 
S.  V.  Washington,  30  La.  Ann.  49; 
S.  V.  Sowell,  85  S.  C.  278,  67  S.  E. 
316;  S.  V.  Dill,  48  S.  C.  249,  26  S. 
E.  567;  S.  v.  Atkins,  49  S.  C.  481, 
27  S.  E.  484;  S.  v.  Stello,  49  S.  C. 
488,  27  S.  B.  659;  S.  v.  Summer, 
55  S.  C.  32,  32  S.  B.  771,  77  Am.  St. 
707;  S.  V.  Thrailkill,  71  S.  C.  136, 
50  S.  B.  551. 

39.  S.  V.  Blackwell,  9  Ala.  79. 
83;  S.  V.  Sykes,  79  N.  C.  618;  S. 
V.  Keath,  83  N.  C.  626.  See  S.  v. 
Meacham,  78  N.  C.  477;  Barton  v. 
g.,  9  Tex.  Ap.  261;  Territory  v. 
Gay,  2  Dak.  125;  Hoard  v.  S.,  15 
Lea,  318;  S.  v.  Gibson,  83  S.  C. 
34,   64  S.  E.   607. 
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charge  is  ill  which  takes  this  from  them,  or  in  any  degree 
obstructs  their  free  action  thereon.^"  A  part  of  which  doc- 
trine is,  that  the  judge  should  not  assume  a  fact  as  proved,*^ 
unless  the  parties  in  the  course  of  the  trial  have  treated  it 
so,*^  and  then  he  may.*'* 

§  980.  1.  Full  and  Accurate — should  be  the  instruc- 
tions, covering  the  combined  law  and  facts,**  as  already 
explained."     Thus, — 

2.  Crime  in  Degrees. — If  there  are  different  degrees  of 
an  offense,  the  law  should  be  given  of  each  degree  which 
the  evidence  tends  to  prove;  otherwise  of  any  degree  which 
it  does  not.*"    And — 


40.  Berry  v.  S.,  10  Ga.  511; 
Noland  v.  S.,  19  Ohio,  131;  Atkins 
V.  S.,  16  Ark.  568;  Rutherford  v. 
C,  2  Met.  (Ky.),  387;  BiU  v.  P., 
14  111.  432;  Newcomb  v.  S.,  37  Miss. 
383;  Coats  v.  Elliott,  23  Tex.  606; 
Jim  V.  S.,  4  Humph.  289;  Woodin 
V.  P.,  1  Par.  Cr.  464;  Burtles  v.  S., 
4  Md.  273;  McGuffie  v.  S.,  17  Ga. 
497;  S.  V.  Presley,  13  Ire.  494,  495; 
C.  V.  Bosworth,  6  Gray,  479,  481; 
Brady  v.  C,  11  Bush,  282;  Long  v. 
S.,  1  Tex.  Ap.  466;  S.  v.  William- 
son, 16  Mo.  394;  S.  v.  Lynott,  5  R. 
I.  295;  Stephens  v.  S.,  47  Ala.  696; 
Home  V.  S.,  1  Kan.  42,  81  Am.  D. 
499;  XJ.  S.  V.  Sarchet,  Gilpin,  273; 
S.  V.  Gushing,  29  Mo.  215;  S.  v. 
McGinnis,  5  Nev.  337;  Easterling 
V.  S.,  30  Ala.  46;  Sanders  v.  S.,  58 
Ala.  371;  S.  v.  Munson,  76  Mo.  109; 
S.  V.  Bell,  70  Mo.  633;  Litman  v. 
S.,  9  Tex.  Ap.  461;  Bing  v.  S.,  52 
Ark.  263,  12  S.  W.  559;  Wllbanks 
V.  S.,  10  Tex.  Ap.  642;  Clarence  v. 
S.,  86  Neb.  210,  125  N.  W.  540;  S. 
V.  Lem  Woon,  57  Ore.  482,  107  P. 
974. 

41.  Ante,  §  978  (2);  Smathers 
V.  S.,  46  Ind.  447;  Coffman  v.  C, 
10   Bush,   495;    Bond   v.   P.,   39   lU. 


26;  Herges  v.  S.,  30  Ala.  45;  Mc- 
Spatton  V.  S.,  30  Tex.  Ap.  616,  18 
S.  W.  298. 

42.  P.  V.  Lee  Chuck,  74  Cal.  30, 
15  P.  322. 

43.  S.  V.  Rash,  12  Ire.  382,  55 
Am.  D.  420;  S.  v.  Williams,  2  Jones, 
N.  C.  194;  S.  V.  Angel,  7  Ire.  27. 
And  see  S.  v.  Harrison,  5  Jones, 
N.  C.  115;  S.  V.  Banks,  48  Ind.  197; 
S.  V.  Alderman,  83  Conn.  597,  78 
A.  331;  Burns  v.  S.,  145  Wis.  373, 
128  N.  W.  987. 

44.  Crawford  v.  S.,  4  Coldw. 
190;  Keener  v.  S.,  18  Ga.  194,  63 
Am.  D.  269;  P.  v.  Lachanais,  32 
Cal.  433;  Strady  v.  S.,  5  Coldw. 
300;  Payne  v.  C,  1  Met.  (Ky.),  370; 
S.  V.  Gilllck,  7  Iowa,  287 ;  Pulcher 
V.  S.,  41  Tex.  233;  Bray  v.  S.,  41 
Tex.  203;  g.  v.  Brainard,  25  Iowa, 
572;  Cox  v.  S.,  32  Ga.  515;  Stew- 
art V.  S.,  1  Ohio  St.  66;  Brown  v, 
S.,  23  Tex.  195;  Anderson  v.  S., 
1  Tex.  Ap.  730;  Lister  v.  S.,  3 
Tex.   Ap.    17. 

45.  Ante,   §   978. 

46.  Washington  v.  S.,  36  Ga.  222; 
Williams  v.  S.,  2  Tex.  Ap.  271;  S. 
V.  Bryant,  55  Mo.  75;  S.  v.  Conley, 
39   Me.   78;    Foster  v.  P.,   50  N.  Y. 
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3.  Punishment. — If  the  punishment  is  for  the  jury,  the 
JTjdge  should  instruct  them,  on  it;*^  not  if  it  is  for  the 
court.*®     So, — 


598;  Hudson  v.  S.,  40  Tex.  12;  S. 
V.  Wyatt,  50  Mo.  309;  Myers  v.  S., 
33  Tex.  525;  Cocker  v.  S.,  31  Tex. 
498;  Holden  v.  S.,  1  Tex.  Ap.  225; 
Washington  v.  S.,  1  Tex.  Ap.  647; 
Wynne  v.  g.,  56  Ga.  113;  Taylor  v. 
S.,  48  Ala.  180;  P.  v.  Quincy,  8  Cal. 
89;  O'Connell  v.  S.,  18  Tex.  343; 
S.  V.  Krlng,  64  Mo.  591;  Slatterly 
V.  P.,  58  N.  Y.  354;  Chambers  v.  S., 
42  Tex.  254;  M;aria  v.  S.,  28  Tex. 
698;  Hill  v.  S.,  41  Ga.  484;  Wellar 
T.  P.,  30  Mich.  16;  P.  v.  Byrnes,  30 
Cal.  206;  Crawford  v.  S.,  12  Ga. 
142;  Dozier  v.  S.,  26  Ga.  156;  Davis 
V.  S.,  10  Ga.  101;  S.  v.  Gentry,  2 
Jones,  N.  C.  406;  Cicero  v.  S.,  54 
Ga.  156;  S.  v.  Hildreth,  9  Ire.  429, 
51  Am.  D.  364;  S.  v.  Packwood,  26 
Mo.  340;  P.  V.  Taylor,  36  Cal.  255; 
Fitzgerrold  v.  P.,  37  N.  Y.  413; 
Lindsay  v.  S.,  36  Tex.  337;  Williams 
V.  S.,  43  Tex.  382;  P.  v.  Estrado, 
49  Cal.  171;  S.  v.  Stoeckli,  71  Mo. 
559;  S.  V.  Edwards,  71  Mo.  312;  S. 
V.  Kilgore,  70  Mo.  546.  See  P.  v. 
Dunn,  1  Idaho,  n.  s.  .74;  Fleming 
V.  S.,  107  Ala.  11,  18  So.  263;  Pick- 
ett V.  S.,  91  Ark.  570,  121  S.  W. 
732;  Ray  v.  S.,  127  Ga.  52,  55  S.  E. 
1046;  Kimball  v.  S.,  112  Ga.  541,  37 
S.  E.  886;  Crowell  v.  P.,  190  111. 
508,  60  N.  E.  872;  S.  v.  Sherman, 
106  Iowa,  684,  77  N.  W.  461;  S. 
V.  Luther,  150  la.  158,  129  N.  W. 
801;  S.  V.  Patterson,  52  Kan.  335,  34 
P.  784;  S.  V.  Wright,  104  La.  44, 
28  So.  909;  P.  v.  Ezzo,  104  Mich. 
341,  62  N.  W.  407;  S.  v.  Crabtree, 
111  Mo.  136„  20  S.  W.  7;  S.  v. 
Alcorn,  137  Mo.  121,  38  S.  W.  548; 
S.  V.  Harris,  199  Mo.  716,  98  S.  W. 


457;  S.  V.  Spaugh,  200  Mo.  571,  98 
S.  W.  55;  Dolan  v.  S.,  44  Neb.  643, 
62  N.  W.  1090;  Thompson  v.  S., 
85  Neb.  244,  122  N.  W.  986;  Gatliff 
V.  Ter.,  2  Okla.  523,  37  P.  809; 
Fooshee  v.  S.,  3  Okla.  Cr.  App.  666, 
108  P.  554;  S.  v.  Cody,  18  Ore.  506, 
23  P.  891,  24  P.  895;  Dougherty 
V.  S.,  59  Tex.  Cr.  App.  464,  128  S. 
W.  398;  Sparf  v.  U.  S.,  156  U.  S.  51, 
715,  15  S.  Ct.  273,  39  L.  Ed.  343. 

These  cases  also  sustain  the  rule 
that  the  accused  is  entitled  to  have 
the  jury  instructed  on  any  crime 
included   in   the   offense   charged. 

47.  Buford'v.  S.,  44  Tex.  525; 
Skains  v.  S.,  21  Ala.  218;  P.  v. 
Atherton,  51  Cal.  495;  Hill  v.  S., 
11  Tex.  Ap.  456;  Fleming  v.  S.,  60 
Miss.  434;  S.  v.  Gann,  72  Mo.  374; 
Cohen  v.  S.,  11  Tex.  Ap.  337;  Wilson 
V.  S.,  14  Tex.  Ap.  524;  Gardenhire 
V.  S.,  18  Tex.  Ap.  565;  Myers  v.  S., 
9  Tex.  Ap.  157;  S.  v.  Burn,  81  Mo. 
108;  S.  V.  Daugherty,  106  Mo.  182, 
17  S.  W.  303;  Barnard  v.  S.,  150 
Ind.  701,  50  N.  E.  304;  Vickers  v. 
U.  S.,  1  Okla.  Cr.  Ap.  452,  98  P.  467. 

48.  Russell  v.  S.,  57  Ga.  420; 
Eggart  V.  S.,  40  Fla.  527,  25  So. 
144;  S.  V.  Ragsdale,  59  Mo.  App. 
590;  S.  V.  Howard,  118  Mo.  127,  24 
S.  W.  41;  S.  V.  Milligan,  170  Mo. 
215,  70  S.  W.  473;  Ford  v.  S.,  46 
Neb.  390,  64  N.  W.  1082;  Colbert 
V.  S.,  4  Okla.  Cr.  Ap.  500,  113  P. 
558;  Ragsdale  v.  S.  (Tex.  Cr.  Ap. 
1911),  134  S.  W.  234;  Currier  v. 
S.,  157  Ind.  114,,  60  N.  B.  1023; 
Williams  v.  P.,  196  111.  73,  63  N.  E. 
681;  Edwards  v.  S.,  69  Neb.  386,  95 
N.  W.  1038. 


822 


New  Criminal  Peocedtjke. 


§980 


4.  A  Special  Defense,** — such  as  an  alibi,^'*  or  insan- 
ity, ^^  requires  a  special  charge. 

5.  Inaccurate — Accurate,  but  Part. — ^While  to  state  the 
law  incorrectly  is  error,'^  to  state  it  correctly  yet  only  in 
part  is  error  or  not  according  to  the  circumstances.®* 
Thus,— 

6.  Not  Objecting. — To  an  undefined  extent,  one  who  in 
a  criminal  trial  sees  his  right  disregarded,  yet  does  not 
object,  waives  it.®*  So  that  if  he  is  silent  while  the  judge 
omits  a  charge  to  the  jury,  or  delivers  an  inaccurate  one, 
he  cannot  afterward  complain.®®    Again, — 


49.  Ruston  V.  S.,  10  Tex.  Ap. 
644;  S.  V.  Lightfoot,  107  Iowa,  344, 
78  N.  W.  41.  If  there  Is  no  evi- 
dence of  an  alibi  no  charge  on  it 
is  required.  S.  v.  Murray,  91  Mo. 
95,  3  S.  W.  397;  S.  v;  Fox,  148  Mo. 
517,  50  S.  W.  98;  S.  v.  Gatlin,  170 
Mo.  354,  70  S.  W.  885. 

50.  McGrew  v.  S.,  10  Tex.  Ap. 
539;  Means  v.  S.,  10  Tex.  Ap.  16, 
38  Am.  R.  640;  Mullins  v.  P.,  110 
111.  42;  S.  V.  Rowland,  72  Iowa, 
327,  33  N.  W.  137;  S.  v.  Johnson, 
72  Iowa,  393,  34  N.  W.  177;  P.  v. 
Stone,  117  N.  Y.  480,  23  N.  B.  13; 
Davis  V.  S.,  5  Bax.  612;  Wiley  v. 
S.,  5  Bax.  662;  Long  v.  S.,  11  Tex. 
Ap.  381;  Davis  v.  S.,  14  Tex.  Ap. 
645;  Burton  v.  S.,  107  Ala.  108,  18 
So.  284;  Long  v.  S.,  34  Pla.  311, 
16  So.  223. 

51.  Brwin  v.  S.,  10  Tex.  Ap.  700; 
Smith  V.  S.,  55  Ark.  259,  18  S. 
W.  237;  P.  V.  Messersmith,  61  Cal. 
246;  Guetig  v.  S.,  63  Ind.  278; 
Grubb  V.  S.,  117  Ind.  277,  285,  20 
N.  E.  257,  725;  Aszman  v.  S.,  123 
Ind.  347,  24  N.  E.  123;  S.  v.  Mahan, 
25  Kan.  182;  P.  v.  Cummins,  47 
Mich.  334,  11  N.  W.  184,  186;  Gris- 
som  V.  S.,  62  Miss.  167;  S.  v. 
Stephens,  96  Mo.  637,  10  S.  W.  172; 


Brown  v.C.,  78  Pa.  122;  Dejarnette 
v.  C,  75  Va.  867;  McClure  v.  Com., 
81  Ky.  448;  Warren  v.  S.,  9  Tex. 
Ap.  619,  35  Am.  Rep.  745. 

52.  Territory  v.  Paul,  2  Mont. 
314;  Armstrong  v.  P.,  38  111.  513; 
Beaudien  v.  S.,  8  Ohio  St.  634;  S. 
V.  Anderson,  4  Nev.  265;  Scott  v. 
S.,  37  Ala.  117;  Maria  v.  S.,  28  Tex. 
698;  S.  V.  Warner,  25  Iowa,  200; 
Purtell  V.   S.,  43  Tex.  483. 

53.  S.  V.  Floyd,  6  Jones,  N.  C. 
392;  Bowie  v.  S.,  19  Ga.  1;  S.  v. 
Downer,  21  Wis.  274;  S  v.  Johnson, 
3  Jones,  N.  C.  266;  Robertson  v. 
Ter.,  13  Ariz.  10,  108  P.  217;  P. 
V.  Del  Cerro,  9  Cal.  Ap.  764,  100  P. 
887. 

54.  Ante,   §§   118,   119,  126. 

55.  Lewis  v.  S.,  18  Tex.  Ap.  401; 
S.  v.  Nugent,  71  Mo.  136;  P.  v. 
Raher,  92  Mich.  165,  31  Am.  St. 
575,  52  N.  W.  625;  S.  v.  Bagan,  41 
Minn.  285,  43  N.  W.  5;  S.  v.  Austin, 
79  N.  C.  624;  S.  v.  Nicholson,  85 
N.  C.  548;  S.  v.  Pritchett,  106  N. 
C.  667,  11  S.  E.  357;  S.  v.  Davis, 
27  S.  C.  609,  4  S.  E.  567;  Hutto  v 
S.,  7  Tex.  Ap.  44;  Buel  v.  P.,  78 
N.  Y.  492,  34  Am.  R.  555;  S.  v. 
Helvin,  65  Iowa,  289,  21  N.  W.  645; 
Grubb  v.  S.,  117  Ind.  277,  20  N.  E. 
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7.  Harmless. — Since  the  law  gives  no  redress  for  a 
wrong  not  resulting  in  injury,^"  a  party  wlio  has  suffered 
nothing  from  an  omission  of  a  charge,  an  incorrect  one, 
or  other  error  relating  thereto,  will  not  be  afterward  heard 
to  complain,  whether  he  objected  at  the  time  or  not;  ^'^  for 
example,  when  it  would  have  tended  only  to  a  conviction 
or  the  conviction  was  in  fact  for  a  less  offense;  ^*  or  where 
otherwise  it  was  immaterial.®^ 

8.  Asking  Instructions,  or  not. — It  is  the  right  both  of 
the  party  and  of  the  jury  ^°  to  ask  and  receive  instructions 
on  any  question  of  law  "^  within  the  record  and  the  testi- 
mony.®^    And  to  an  extent  to  which  the  practice  in  our 


257,  725;  P.  v.  Olsen,  80  Cal.  122, 
22  P.  125;  P.  V.  Lopez,  59  Cal.  362; 
McKleroy  v.  S.,  77  Ala.  95;  Wil- 
liams V.  S.,  29  Tex.  Ap.  167,  15  S. 
W.  285;  Leeper  v.  S.,  29  Tex.  Ap. 
154,  15  S.  W.  411;  Angus  v.  S.,  29 
Tex.  Ap.  52,  14  S.  W.  443;  Mason 
V.  S.,  15  Tex.  Ap.  534;  Clardy  v. 
S.,  96  Ark.  52,  131  S.  W.  46;  Mor- 
rison V.  S.,  42  Fla.  149,  28  So.  97; 
S.  V.  Harris,  18  Idaho,  620,  111  P. 
406;  Grubb  v.  S.,  117  Ind.  277,  20 
N.  E.  257,  725;  Reynolds,  v.  S.,  147 
Ind.  3,  46  N.  E.  31;  S.  v.  Hathaway, 
100  Iowa,  225,  69  N.  W.  449;  S. 
V.  Sparks,  7^  Kan.  548,  99  P.  1130; 
S.  V.  Harris,  107  La.  325,  31  So, 
782;  S.  V.  Richards,  85  Me.  252,  27 
A.  122;  Com.  v.  Kelley,  165  Mass. 
]75,  176,  42  N.  E.  573;  P.  v.  Wallin, 
55  Mich.  497,  22  N.  W.  15;  S.  v. 
Norman,  159  Mo.  531,  535,  60  S. 
W.  1036;  S.  V.  Wilson,  225  Mo.  503, 
125  S.  W.  479;  S.  v.  Nelson,  225 
Mo.  551,  555,  125  S.  "W.  505;  S.  v. 
Hart,  116  N.  C.  976,  20  S.  E.  1014; 
S.  V.  Campbell,  67  N.  H.  58,  72  N. 
W.  935;  S.  V.  Pirlot,  20  R.  I.  273,  38 
A.  656;  S.  V.  Davis,  27  S.  C.  609, 
4  S.  E.  567;  Thurston  v.  S.,  58  Tex. 
Cr.  Ap.  308,  125  S.  W.  31;   Thiede 


V.  Utah,  159  U.  S.  510,  16  S.  Ct.  62, 
41   L.   Ed.   237.      , 

56.  Bishop  V.  Non-Con.  Law,  §§ 
22-34,  448,  487;  Wartena  v.  S,  105 
Ind.  445,  5  N.  E.  20;  S.  v.  Riley, 
100  Mo.  493,  13  S.  W.  1063;  S.  v. 
Crow,  107  Mo.  341,  17  S.  W.  745. 

57.  Post,  §  980b  (1);  P.  v. 
Smith,  59  Cal.  601;  Metzger  v.  S., 
18  Fla.  481;  Pascal  v.  S.,  77  Ga. 
596,  3  S.  E.  2;  S.  v.  Musick,  101  Mo. 
260,  14  S.  W.  212;  S.  v.  Terry,  106 
Mo.  209,  17  S.  W.  288;  S.  v.  Flem- 
ing, 107  N.  C.  905,  12  S.  E.  131; 
Vaughan  v.  C,  85  Va.  671,  8  S.  B. 
584;  Dooling  v.  S.,  3  Okla.  Cr.  Ap. 
491,  106   P.  982. 

58.  P.  V.  Clary,  72  Cal.  59,  13 
P.  77;  P.  V.  Boling,  83  Cal.  380,  23 
P.  421;  Bennett  v.  S.,  95  Ark.  100, 
128  S.  W.  851;  Bass  v.  S.,  59  Tex. 
Cr.   Ap.   186,   127   S.   W.   1020. 

59.  S.  V.  Chase,  37  La.  Ann. 
165. 

60.  O'Shields  v.  S.,  55  Ga.  69€; 
Williams  v.  C,  85  Va.  607,  8  S.  E. 
470. 

61.  P.  V.  Wallin,  55  Mich.  497, 
22   N.   W.   15. 

62.  Boles  V.  S.,  9  Sm.  &  M.  284; 
P.   V.    Bonds,    1    Nev.    33;    Line    v. 
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States  appears  not  quite  uniform,"''  instructions  are  given 
unasked.**  -  But  it  would  too  mucli  burden  the  judge  to 
compel  him  to  cover  every  detail  of  the  cause  unprompted.®^ 
a  matter  better  looked  after  by  counsel;  so  in  various  cir- 
cumstances omissions  which  he  was  not  requested  to  sup- 
ply have  been  deemed  therefore  not  to  be  error.*®    There 


S.,  51  Ind.  172;  S.  v.  Dunlop,  65 
N.  C.  288;  P.  v.  Dick,  32  Cal.  213; 
P.  V.  Gleason,  1  Nev.  173;  Aaron 
V.  S.,  39  Ala.  684;  S.  v.  Wilson,  2 
Scam.  225;  Davis  v.  S.,  10  Ga.  101; 
Lamar  v.  S.,  64  Miss.  428,  1  So. 
354;  Gerdine  v.  S.,  64  Miss.  798, 
2  So.  313;  S.  v.  Jones,  52  Iowa, 
150,  2  N.  W.  1060;  Owen  v.  S.,  89. 
Tenn.  704,  16  S.  'W.  115;  Garrison 
V.  S.,  54  Tex.  Cr.  Ap.  600,  114  S. 
W.   128. 

63.  Dejarnette  v.  C,  75  Va.  867; 
Williams  v.  C,  85  Va.  607,  8  S.  B. 
470.  Statutes  in  some  of  the  States 
limit  the  right  to  give  unasked  in- 
structions. Watkins  v.  S.,  60  Miss. 
323. 

64.  Ante,  §  976;  Thomas,  v.  S., 
40  Tex.  60;  Sanders  v.  S.,  41  Tex. 
306;  Beaudien  v.  S.,  8  Ohio  St.  634; 
Wilcox  V.  S.,  3  Heisk.  110;  Bishop 
V.  S.,  43  Tex.  390;  Cole  v.  S.,  40 
Tex.  147;  Marshall  v.  S.  40  Tex. 
200;  Lindsay  v.  S.,  1  Tex.  Ap.  327; 
Treadway  v.  S.,  1  Tex.  Ap,  668; 
Palk  v.  P.,  42  111.  331;  Brown  v. 
P.,  4  Gilman,  439;  P.  v.  Hart,  44 
Cal.  598;  P.  v.  Rodundo,  44  Cal. 
538;  Hinch  v.  S.,  25  Ga.  699;  Long- 
necker  v..  S.,  22  Ind.  247;  S.  v.  Mc- 
Donnell, 32  Vt.  49*1;  S.  v.  Walker, 
N.  C.  Term  R.  230;  Sledge  v.  S., 
99  Ga.  684,  26  S.  B.  756;  French 
V.  Com.,  28  Ky.  L.  64,  88  S.  W. 
1070;  S.  V.  Henson,  106  Mo.  66,  16 
S.  W.  285;  S.  v.  Nelson,  118  Mo. 
124,  23  S.  W.  1088. 

65.  S.  V.  Roe,  12  Vt.  93;   Leschi 


V.    Territory,    1    Wash.    23;     S.    v. 
Byrne,   24  Mo.   151. 

66.  S.  V.  Rash,  12  Ire.  382,  55 
Am.  R.  420;  Briggs  v.  Byrd,  12  Ire. 
377;  S.  V.  Johnson,  8  Iowa,  525, 
74  Am.  D.  321;  Carr  v.  S.,  41  Tex. 
543;  Jones  v.  S.,  49  Ind.  549;  S.  v. 
Phinney,  42  Me.  384;  Parris  v.  S., 
35  Ga.  241;  Gillmore  v.  S.,  36 
Tex.  334;  Jenkins  v.  S.,  36  Tex. 
638;  Keech  v.  S.,  15  Pla.  591; 
Mooring  v.  S.,  42  Tex.  85;  S.  v. 
Smith,  10  Rich.  341;  S.  v.  Scott,  12 
La.  Ann.  386;  S.  v.  O'Neal,  7  Ire. 
251;  Dave  v.  S.,  22  Ala.  23;  Burns 
C,  3  Met.  (Ky.),  13;  P.  v.  Ah  Wee, 
48  Cal.  236;  S.  v.  Avery,  44  N.  H. 
392;  Mercer  v.  S.,  17  Ga.  146;  Ma- 
son V.  P.,  2  Colo.  373;  S,  v.  Bogain, 
12  La.  Ann.  264;  S.  v.  Ingram,  16 
Kan.  14;  C.  v.  Oostley,  118  Mass. 
1;  Ter.  v.  Schmidt  (Ariz.  1910),  108 
P.  246;  Pierce  v.  S.,  138  Ga.  27,  63 
S.  B.  792;  Hunter  y.  S.,  133  Ga. 
78,  65  S.  B.  154;  Gray  v.  S.,  6  Ga. 
Ap.  428,  65  S.  B.  191;  Cook  v.  S., 
134  Ga.  347,  67  S.  E.  812;  Perdue 
V.  S.,  135  Ga.  277,  69  S.  E.  184; 
Harvey  v.  S.  (Ga.  1911),  70  S.  E. 
245;  McLendoh  v.  S.,  7  Ga.  Ap. 
687,  67  S.  E.  846;  Brundage  v.  S., 
7  Ga.  Ap.  726,  67  S.  E.  1051;  S. 
V.  Keithley,  142  Mo.  Ap.  417,  127 
S.  W.  406;  S.  V.  Miller,  83  Kan. 
410,  111  P.  437;  Hanks  v.  S.,  88 
Neb.  464,  129  N.  W.  1011;  S.  v. 
Bertchey,  77  N.  J.  L.  640,  73  A. 
524;  P.  v.  Sanducci,  195  N.  Y.  361, 
88  N..B.  385;    S.  v.  Groves,  119  N. 
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are  omissions  of  the  unprompted  judge  so  damaging  as  to 
require  subsequent  redress;  ""^  but  as  to  them  the  practice 
is  varying,  and  it  seems  to  be  nowhere  reduced  to  a  rule. 

9.  An  Asked-for  Instruction — need  not  be  given  in  the 
terms  of  the  asking;®*  and,  if  they  are  calculated  to  mis- 
lead, it  should  not  be."^  But  if  they  are  unobjectionable, 
it  is  quite  proper  and  perhaps  sometimes  a  duty  to  adopt 
them;  ™  adding,  when  important,  explanations '^^  and  mod- 


C.  822,  25  S.  E.  819;;  S.  v.  Cokley, 
83  S.  C.  197,  65  S.  E.  174;  Kosmo- 
Toski  V.  S.,  59  Tex.  Cr.  Ap.  296, 
127  S.  W.  1056;  Weisenbach  v.  S., 
138  Wis.  152,  119  N.  W.  343;  P. 
V.  Barney,  114  Cal.  554,  47  P.  41; 
S.  V.  Hathaway,  100  Iowa,  225,  69 
N.  W.  449;  S.  v.  Scossoni,  48  La. 
Ann.  146,  21  So.  32;  Smitli  v.  S.,  17 
Wyo.  481,  101  P.  847. 

67.  For  example,  consult, 
though  not  as  necessarily  express- 
ing universal  doctrine,  Elam  v.  S., 
16  Tex.  Ap.  34;  Maddox  v.  S.,  12 
Tex.  Ap.  429;  Mason  v.  S.,  15  Tex. 
Ap.  534;  Leeper  v.  S.,  29  Tex.  Ap. 
154,  15  S.  W.  411;  S.  v.  Helvin, 
65  Iowa,  289,  21  N.  W.  645;  P.  v. 
Lucas,  244  III.  603,  91  N.  E.  659; 
S.  V.  Nicholas,  222  Mo.  425,  121  S. 
W.  12.  Failure  to  request  instruc- 
tions will  not  prevent  Supreme 
Court  from  examining  the  record 
to  see  if  there  were  any  proof  of  a 
material  fact.  Clyatt  v.  V.  ■  S.,  25 
S.   Ct.   429,   107   U.   S.   207. 

68.  S.  V.  Hoxsie,  15  R.  I.  1,  2 
Am.  St.  838,  22  A.  1059;  Shultz  v. 
S.,  13  Tex.  401;  Boles  v.  S.,  9  Sm. 
&  M.  284;  Hays  v.  Borders,  1  Gil- 
man,  46;  Campbell  v.  Day,  16  Vt. 
558;  Long  v.  S.,  12  Ga.  293;  S.  v. 
Brantley,  63  N.  C.  518;  S.  v.  Barnes, 
29  Me.  561;  S.  v.  Massage,  65  N.  C. 
480;  Hawkins  v.  House  65  N.  C. 
614;    S.   V.   Hargett,   65   N.   C.   669; 


Bond  V.  S.,  23  Ohio  St.  349,  356; 
Ruloff  V.  P.,  45  N.  Y.  213;  P.  v. 
Rogers,  13  Abb.  Pr.  n.  s.  370;  New- 
bern  v.  Dawson,  10  Ire.  436;  Petre- 
v.  S.,  6  Vroom,  64;  P.  v.  Lemperle, 
94  Cal.  45,  29  P.  709;  S.  v.  Rath- 
bun,  74  Conn.  524,  51  A.  540;  Coch- 
ran v.  S.,  113  Ga.  736,  39  S.  E. 
337;  Loeb  v.  S.,  6  Ga.  Ap.  23,  64 
S.  E.  338;  Crowell  v.  P.,  190  111. 
508,  60  N.  E.  872;  S.  v.  Miller,  41 
La.  Ann.  677,  6  So.  546;  Com.  v. 
Chance,  174  Mass.  245,  54  N.  E. 
551,  75  Am.  St.  Rep.  306;  P.  v.  Par- 
sons, 106  Mich.  177,  63  N.  W..69; 
Bradshaw  v.  S.,  17  Neb.  147.  22 
N.  W.  361;  Gardner  v.  S.,  55  N. 
J.  L.  17,  26  A.  30;  S.  v.  Hicks,  130 
N.  C.  705,  41  S.  E.  803;  Morris  v. 
Ter.,  1  Okla.  Cr.  Ap.  617,  99  P. 
760;  P..  V.  Williams,  92  Hun,  354, 
36  N.  Y.  S.  511. 

69.  Baxter  v.  P.,  3  Gilman,  368; 
S.  V.  Bunger,  14  La.  Ann.  461;  S. 
V.  Jones,  61  Mo.  232;  Cicley  v.  S., 
13  Sm.  &  M.  202;  S.  v.  Matthews, 
20  Mo.  55;  Thomas  v.  S.,  27  Ga. 
287;  S.  V.  Luke,  104  Mo.  563,  16 
S.  W.  242;  P.  V.  Strange,  61  Cal. 
496;  Boddy  v.  S.,  14  Tex.  Ap.  528; 
Bayne  v.  S.,  29  Tex.  Ap.  132,  15  S. 
W.  404;  Turner  v.  S.,  160  Ala.  55, 
49   So.  304. 

70.  Cotton  V.  S.,  31  Miss.  504; 
Stanton  v.  S.,  13  Ark.  317.  In 
some   States,   it   is   so   required  br 
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ificationsJ^  Instructions  once  voluntarily  given  need  not 
be  repeated  on  request/^  though  to  do  it  would  not  be  er- 
rorJ*  If  the  judge  declines  to  give  an  instruction,  it  is  the 
better  practice,  or  even  incumbent  on  him,  to  forestall  mis- 
apprehension  by    stating   why.'^''     When   the   instruction 


statute.  Eiland  v.  S.,  52  Ala.  322; 
Hogg  V.  S.,  52  Ala.  2;  Blair  v.  S., 
52  Ala.  343;  Carson  v.  S.,  50  Ala. 
134;  Gilliam  v.  S.,  50  Ala.  145.  In 
S.  V.  Collins,  20  Iowa,  85,  91,  it  was 
deemed  the  better  practice,  in  gen- 
eral, for  the  judge  to  put  aside  the 
requests  of  counsel,  and  deliver 
the  instructions  in  his  own  lan- 
guage. 

71.  Lambeth  v.  S.,  23  Miss.  322. 

72.  Keithler  v.  S.,  10  Sm.  &  M. 
192;  S.  supra;  Hatcher  v.  S.,  18  Ga. 
460;  Dunn  v.  Moody,  41  Me.  239; 
Rulote  V.  P.,  45  N.  Y.  213;  S.  v. 
.Maxwell,  42  Iowa,  208;  S.  v.  Wiss- 
mark,  36  Mo.  592;  Stanton  v.  S., 
13  Ark.  317;  Proffit  v.  S.,  5  Tex.  Ap. 
51.  .And  see  S.  v.  Anderson,  4  Nev. 
265;  S.  V.  Wilson,  2  Scam.  225; 
Mask  V.  S.,  36  Miss.  77;  S.  v.  Wil- 
son, 8  Iowa,  407;  Abbott  v.  Striblen, 
6  Iowa,  191;  Rusch  v.  Davenport, 
6   Iowa,   443. 

73.  S.  V.  Knight,  43  Me.  11;  S. 
V.  Bunger,  Waterman,  1  Nev.  543; 
Stockdale  v.  S.,  165  Ala.  12,  51  So. 
563;  Smith  v.  S.,  165  Ala.  50,  51  So. 
610;  White  v.  S.,  170  Ala.  1,  54  So. 
430;  Alexander  v.  S.,  97  Ark.  643, 
134  S.  W.  953;  P.  v.  Smith,  151  Cal. 
619,  91  P.  511;  P.  v.  Baldoochi,  10 
Cal.  Ap.  42,  101  P.  28;  S.  v.  Lan- 
dano,  74  Conn.  638,  51  A.  860;  Maloy 
v.  S.,  52  Fla.  101,  41  So.  791;  Per- 
due V.  S.,  135  Ga.  277,  69  S.  B.  184; 
Moody  v.  S.,  1  Ga.  Ap.  772,  58  S.  E. 
262;  S.  V.  Reel,  19  Idaho,  463,  113  P. 
721 ;  P.  V.  Weil,  244  HI.  176.  91  N.  E. 
112;   Duncan  v.  S.,  171  Ind.  444,  86 


N.  B.  641;  S.  v.  Athey,  133  Iowa, 
_  382,  108  N.  W.  284;  S.  v.  Start,  10 
Kan.  Ap.  583,  63  P.  448;  Com.  v. 
Howard,  205  Mass.  128,  91  N.  E. 
397;  S.  V.  Phillips,  105  Minn.  375, 
117  N.  W".  508;  Brett  v.  S.,  94  Miss. 
669,  47  So.  781;  S.  v.  MarUn,  226 
Mo.  538  126  S.  W.  442;  S.  v.  Byrd,  41 
Mont.  505,  111  P.  407;  Seele  v.  S.,  85 
Neb.  109,  122  N.  W.  686;  Johnson  v. 
S.,  88  Neb.  565,  130  N.  W.  28  ;  P.  v. 
Sanducci,  195  N.  Y.  361,  88  N.  E. 
385;  S.  V.  Lawrence  (R.  I.  1908), 
71  A.  305;  S.  v.  Hayes.,  23  S.  D.  596, 
122  N.  W.  652;  S.  v.  Barnes,  26  S. 
D.  268,  128  N.  W.  170;  Washington 
V.  S.,  58  Tex.  Cr.  Ap.  345,  125  S.  W. 
917;  P.  V.  Conrad,  102  Ap.  Div.  566, 
92  N.  Y.  S.  606;  Dimmick  v.  U.  S., 
70  C.  C.  A.  141,  135  Fed.  257;  Allen 
v.  V.  S.,  164  TJ.  S.  492,  17  S.  Ct. 
154;  Selfridge  v.  P.,  45  Colo.  275, 
100  P.  591;  Smith  v.  S.,  57  Fla.  24, 
48  So.  744;  Risner  v.  Com.,  133  Ky. 
11,  117  S.  W.  318;  P.  V.  Boos,  155 
Mich.  401,  120  N.  W.  11,  15  Det. 
Leg.  N.  1048;  Byers  v.  Ter.,  1  Okla. 
Cr.  Ap.  677,  100  P.  261;  Hester  v. 
S.,  55  Tex.  Cr.  Ap.  374,  116  S.  W. 
1150;  S.  V.  Simmons,  52  Wash.  132, 
100  P.  269;  S.  v.  Churchill,  52  Wash. 
210,  100  P.  309;  S.  v.  Milbrath 
(Wis.  1909),  120  N.  W.  252. 

74.  C.  V.  Snelling,  15  Pick.  321, 
333. 

75.  P.  V.  Ramirez,  13  Cal.  172; 
P.  V.  Hurley,  8  Cal.  390,  392.  See 
P.  V.  Murray,  41  Cal.  66;  P.  v.  Wil- 
liams, 17  Cal.  142;  S.  v.  McCartey, 
17  Minn.  76. 
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sought  is  correct  only  in  part,  tlie  whole  may  be  rejected  ''^ 
or  not ''''  according  to  the  circumstances.  One  complicated 
and  involved,  calculated  to  confuse  the  jury,  should  be 
rejected^*  The  request  for  an  instruction  takes  away  the 
right  to.  complain  of  it  when  given.''*  A  request  is  too  late 
-after  verdict;  it  ought  to  be  made  before  the  jury  retire 
for  deliberation.^** 

§  980  a.  The  Language  of  the  Charge — should  be  unam- 
biguous, direct,  not  argumentative,  and  comprehensible 
by  persons  not  educated  in  the  law, — such  as  the  men  ad- 
dressed will  understand.*^  If  a  legal  word  or  phrase  be- 
comes necessary,  its  meaning  should  be  explained.^^     It 


76.  Stanton  v.  S.,  supra;  Swal- 
low V.  S.,  22  Ala.  20;  Atkinson  v. 
Snow,  30  Me.  364';  Munden  v.  S., 
37  Tex.  353;  Woodford  v.  P.,  62 
N.  Y.  117,  20  Am.  R.  464;  Heilbron 
V.  S.,  2  Tex.  Ap.  537;  Brown  v.  S., 
9  Tex.  Ap.  81;  P.  v.  Davis,  64  Cal. 
440,  1  P.  889;  Richard  v.  S.,  42  Pla. 
^28,  29  So.  413. 

77.  See  the  cases  in  the  fore- 
going notes  to  this  section.  And 
see  Nels  v.  S.,  2  Tex.  280. 

78.  S.  V.  Ott,  49  Mo.  326;  Boulle- 
met  V.  S.,  28  Ala.  83.  And  see 
Tompkins  v.  S.,  32  Ala.  569. 

79.  Dick  V.  S.,  30  Miss.  593;  S. 
V.  Madison,  33  Me.  267;  Slattery  v. 
P.,  1  Hun,  311;  Davenport  v.  C,  1 
X,eigh,  588. 

80.  S.  V.  Catlin,  3  Vt.  530,  534, 
23  Am.  D.   230. 

81.  Roach  V.  P.,  77  111.  25;  Sum- 
ner V.  S.,  5  Blackf.  579,  36  Am.  D. 
B61;  Golden  v.  S.,  25  Ga.  527;  S.  v. 
Moyd,  15  Mo.  349;  S.  v.  Mix,  15 
Mo.  153;  Lancaster  v.  S.,  3  Coldw. 
B39,  91  Am.  D.  288 ;  Hamilton  v.  P., 
29  Mich.  173;  Stoneman  v.  C,  25 
Grat.  887;  Mickay  v.  C,  9  Bush, 
B93;   Gunter  v.  S.,  83  Ala.  96,  3  So. 


600;  Cleveland  v.  S.,  86  Ala.  1,  5  So. 
426;  Waller  v.  S.,  89  Ala.  79,  8  So. 
153;  Pellum  v.  S.,  89  Ala.  28,  8  So. 
83;  Little  v.  S.,  89  Ala.  99,  8  So.  82; 
P.  v.  Messersmith,  57  Cal.  575; 
Dodson  V.  S.,  86  Ala.  60,  64,  5  So. 
485;  P.  V.  Murray,  72  Mich.  10,  40 
N.  W.  29;  S.  V.  McKinzie,  102  Mo. 
620,  15  S.  W.  149;  Owen  v.  S.,  89 
Tenn.  704,  16  S.  W.  115;  P.  v.  Max- 
well, 24  Cal.  14;  Watson  v.  S.,  82 
Ala.  10,  2  So.  455;  Phillips  v.  S., 
162  Ala.  140,  50  So.  326;  Roherson 
v.  S.,  162  Ala.  30,  50  So.  345;  Brown 
V.  S.,  142  Ala.  287,  38  So.  268;  Rus- 
sell V.  S.  (Ala.  1905),  38  So.  291; 
Boiling  V.  S.,  54  Ark.  588,  10  S.  W. 
658;  P.  V.  McNamara,  94  Cal.  509, 
29  P.  953;  Thomas  v.  S.,  95  Ga.  484, 
22  S.  E.  315;  P.  v.  Davidson,  240 
111.  191,  88  N.  E.  565;  Burns  v.  P., 
126  111.  282,  18  N.  E.  550;  P.  v. 
Crawford,  48  Mich.  498,  12  N.  W. 
673;  S.  V.  Yates,  99  Minn.  461,  109 
N.  W.  1070;  S.  V.  Sebastian,  215 
Mo.  58,  114  S.  W.  522;  Chapman  v. 
S.,  61  Neb.  888,  86  N.  W.  907;  Price 
V.  S.,  1  Okla.  Cr.  Ap.  358,  98  P.  447. 
82.  Browder  v.  S.,  30  Tex.  Ap. 
614,  18  S.  W.  197;  Gunter  v.  S.,  83 
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should  be  interpreted,  not  in  detached  parts,  but  as  a  com- 
bined whole;  and  if  adapted  to  leave  on  the  jury  an  impres- 
sion reasonably  accurate,  it  will  not  be  treated  as  erroneous 
though  not  in  all  particulars  scientifically  exact.  Yet  it 
will  be  so  treated  if  liable  practically  to  mislead,®^  The 
judge  may  correct  his  own  error  in  it,  and  one  part  will  or 
not  set  right  another, — depending  on  a  view  of  the  whole 
and  of  all  the  circumstances.®* 

§  980  b.     1.    Too  Favorable  an  Instruction, — not  tending 
to  the  injury  *^  of  the  one  toward  whom  it  leans,  is  within 


Ala.  96,  3  So.  600;  Jones  v.  S.,  10 
Tex.  Ap.  552;  S.  v.  Baldwin,  36 
Kan.  1,  12  P.  318. 

83.  Cicero  v.  S.,  54  Ga.  156;  Phil- 
lips V.  Ocmulgee  Mills,  55  Ga.  633; 
S.  V.  Donovan,  10  Nev.  36;  P.  v. 
Kelley,  28  Cal.  423;  S.  v.  Brinyea, 
5  Ala.  241;  Fife  v.  C,  29  Pa.  429; 
S.  V.  Maloy,  44  Iowa,  104;  S.  v. 
Sliaw,  4  Jones,  N.  C.  440;  Brown- 
ing V.  S.,  1  Tex.  Ap.  96;  Sharpe 
V.  S.,  48  Ga.  16;  Young  v.  C,  12 
Bush,  243;  P.  v.  Doyell,  48  Cal.  85; 
P.  V.  Cleveland,  49  Cal.  577;  Gal- 
pin  V.  Wilson,  40  Iowa,  90;  S.  v. 
Taylor,  21  Mo.  477;  Haile  v.  S.,  1 
Swan  (Tenn.),  248;  Jordan  v.  S., 
10  Tex.  479;  P.  v.  Pool,  27  Cal. 
572;  S.  V.  Simmons,  6  Jones  (N.  C.) 
21;  P.  V.  Moore,  8  Oal.  90;  Roman 
V.  S.,  41  Wis.  312;  Monroe  v.  S., 
23  Tex.  210,  76  Am.  D.  58;  P.  v. 
Welch,  49  Cal.  174;  Preisker  v.  P., 
47  111.  382;  Scarborough  v.  S.,  46 
Ga.  26;  Harris  v.  S.,  30  Ind.  131; 
Goley  V.  S.,  85  Ala.  333,-  336,  5  So. 
167;  P.  V.  Kennedy,  55  Cal.  201; 
P.  V.  Pearsall,  50  Mich.  233,  15  N. 
W.  98;  P.  V.  Flack,  125  N.  Y.  324, 
26  N.  E.  267;  S.  v.  Stewart,  26  S. 
C.  125,  1  S.  E.  468;  Massey  v.  S., 
29  Tex.  Ap.  159,  15  S.  W.  601; 
Hardin  v.  S.,  8  Tex.  Ap.  653.     See 


Lang  V.  S.,  84  Ala.  1,  6  Am.  St. 
324,  4  So.  193;  S.  v.  Cleary,  40  Kan. 
287,  19  P.  776;  Sheckles  v.  S.,  9 
Tex.  Ap.  326;  Irvine  v.  S.,  20  Tex. 
Ap.  12,  41;  Pickett  y.  S.,  12  Tex. 
Ap.  86;  Gibson  v.  S.,  89  Ala.  121, 
18  Am.  St.  96,  8  So.  98;  Johnson  v. 
S.,  81  Ala.  54;  McDougal  v.  S.,  88 
Ind.  24;  P.  v.  De  Silvera,  59  Cal. 
592. 

84.  Home  v.  S.,  1  Kan.  42,  81 
Am.  D.  499;  Eggler  v.  P.,  56  N.  Y. 
642;  P.  V.  Valencia,  43  Cal.  552; 
Mackey  v.  P.,  2  Colo.  13;  Toledo, 
&c.  Rid.  V.  Shuckman,  50  Ind.  42; 
Murray  v.  C,  79  Pa.  311;  Rice  v. 
Olin,  79  Pa.  391;  Howard  v.  S.,  50 
Ind.  190;  S.  v.  Robins,  3  Jones,  N. 
C.  249;  S.  V.  Mitchell,  64  Mo.  191; 
P.  V.  Anderson,  44  Cal.  65;  Rosen- 
baum  V.  S.,  33  Ala.  354;  S.  v.  Bailey. 
1  S.  C.  1;  P.  V.  Anderson,  44  Cal. 
65. 

85.  Cox  V.  S.,  41  Tex.  1;  Mo- 
Guire  v.  S.,  37  Miss.  369;  Rideus  v. 
S.,  41  Tex.  199;  Jackson  v.  S.,  25 
Tex.  Sup.  229;  S.  v.  Johnson,  8 
Iowa,  525,  74  Am.  D.  321;  Kennedy 
v.  P.,  40  111.  488;  V.  S.  v.  Gibert,  2 
Sumner,  19;  Mackey  v.  P.,  2  Colo. 
13 ;  P.  V.  Corey,  8  Cal.  Ap.  720,  97  P. 
907. 
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a  doctrine  already  considered;  ^^  it  cannot  be  objected  to 
by  him.*^ 

2.  An  Abstract  Proposition, — or  an  instruction  on  facts 
not  appearing  in  the  case,  may  be  harmful  or  not ;  if  harm- 
ful, it  is  error,®*  otherwise  it  is  mere  surplusage.^® 

§  981.  1.  Judge's  Opinion  of  Evidence. — The  admissi- 
bility of  the  evidence  being  exclusively  for  the  judge,  he 
should  not  express  to  the  jury  a  doubt  of  the  competency 
of  what  he  does  not  rule  out,''"  or  direct  them  to  disregard 
any  material  fact  to  which  a  competent  witness  has  sworn ;'''^ 
or,  on  the  other  hand,  to  give  equal  weight  to  all,®^  or  little 
■or  no  weight  to  particular  testimony.®^    Again,^ 


86.  Ante,  §  980  (7). 

87.  P.  V.  Ah  Kon,  49  Cal.  6;  S. 
V.  Hutchinson,  7  Nev.  53;  P.  v. 
Nichol,  34  Cal.  211;  Bird  v.  S.,  55 
Ga.  317;  Wright  v.  S.,  41  Tex.  246; 
Colbert  v.  S.,  4  Okla.  Cr.  Ap.  500, 
113  P.  558;  S.  v.  Williams,  62  Wash. 
286,  113  P.  780. 

88.  S.  V.   Collins,   8  Ire.   407;    S.' 
V.    Harrison,    5    Jones,    N.    C.    115; 
Coughlin  V.  P.,  18  111.  266,  68  Am. 

D.  541;  Corbett  v.  S.,  31  Ala.  329; 
S.  V.  Sizemore,  7  Jones,  N.  C.  206. 
See  Crawford  v.  S.,  12  Ga.  142; 
Cook  V.  S.,  162  Ala.  90,  50  So.  319; 
Humphrey  v.  S.,  174  Ark.  554;  86 
S.  W.  431;  Wilson  v.  S.,  8  Ga.  Ap. 
816,  70  S.  E.  193;  Kovern  v.  P., 
224  111.  170,  79  N.  E.  574;  Pilippo 
V.  P.,  224  111.  212,  79  N.  E.  609;  S. 
V.  Rugero,  117  La.  1040,  42  So.  495; 
S.  V.  Chinn,  153  Mo.  Ap.  611,  133 
S.  W.  1196;    S.  V.  Thrallkill,  50  S. 

E.  551,  71  S.  C.  136;  Carson  v.  S., 
48  Tex.  Cr.  Ap.  157,  86  S.  W.  1011. 

89.  Pate  v.  P.,  3  Oilman,  644; 
Corbin  v.  Shearer,  3  Gilman,  482; 
Johnson  v.  S.,  30  Ga.  426;  Skinner 
V.  S.,  30  Ala.  524;  P.  v.  Reynolds, 
2  Mich.  422;  P.  v.  Robinson,  2  Par. 
•Cr.   235;    Garner  v.   Collins, '  Walk. 


Miss.  518;  Atkinson  v.  Lester,  1 
Scam.  407;  Robins  v.  Fowler,  2 
Pike,  133;  U.  S.  v.  Wright,  1  Mc- 
Lean, 509;  Rhett  v.  Poe,  2  How. 
U.  S.  457;  Hellems  v.  S.,  22  Ark. 
207;  Holcombe  v.  S.,  5  Ga.  Ap.  47, 
62  S.  E.  647;  Ter.  v.  Ayer,  15  N. 
M.   581,   113   P.   604. 

90.  Monroe  v.  S.,  5  Ga.  85 ;  Lam- 
beth V.  S.,  23  Miss.  322. 

91.  S.  V.  Thompson,  21  W.  Va. 
741;  Childs  v.  S.,  76  Ala.  93;  Arm- 
strong V.  S.;  83  Ala.  49,  3  So.  431; 
Smalls  V.  S.,  6  Ga.  Ap.  502,  65  S.  E. 
295. 

92.  Howard  v.  S.,  34  Ark.  433. 

93.  P.  V.  Lyons,  49  Mich.  78,  13 
N.  W.  365;  Glenn  v.  S.,  64  Miss. 
724,  2  So.  109;  Thornton  v.  S.,  113 
Ala.  43,  21  So.  356;  Anderson  v. 
S.,  160  Ala.  79,  49  So.  460;  Presley 
V.  S.,  61  Fla.  46,  54  So.  367;  S.  v. 
Chlnn,  153  Mo.  Ap.  611,  133  S.  W. 
1196;  Johns  v.  S.,  88  Neb.  145,  129 
N.  W.  247;  Peck  v.  S.,  5  Okla.  Cr. 
Ap.  104,  113  P.  200;  S.  v.  Tuttle,  67 
Ohio  St.  440,  66  N.  E.  524,  93  Am. 
St.  689;  S.  V.  Bazile,  50  La.  Ann. 
21,  23  So.  8;  S.  v.  Wisnewski,  13 
N.  D.  649,  102  N.  W.  883. 
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2.  His  Opinion  of  Result. — Since  the  verdict  is  exclu- 
sively the  work  of  the  jury,  it  seems  not  quite  just  for  the- 
judge  to  attempt  to  influence  them  by  Casting  into  the  scale 
the  weight  of  his  personal  opinion  as  to  what  it  should  be.®* 
Still,  in  reason,  he  should  do  what  he  can  to  keep  them  from 
being  carried  away  by  delusive  arguments  of  counsel,  and" 
from  any  shortcoming  in  their  duty.  And  often  he  can- 
not accomplish  this  without  rendering  it  absolutely  plain,, 
or,  what  is  no  more  objectionable,  stating  in  direct  terms, 
what  in  his  opinion  should  be  the  verdict.  Therefore  the- 
common  law,  it  is  believed  wisely,  permits  him  to  express- 
such  opinion,  if  he  adds  that  the  decision  is  exclusively 
for  them.'^  Not  only  is  such  the  doctrine  in  most  of  our 
States,  but  it  prevails  also  in  all  our  national  tribunals, 
whatever  be  the  practice  in  any  particular  State.*®  Yet  un- 
happily the  written  laws  of  some  States  deny  this  right,  or- 
unreasonably  limit  it;®''  as  to  which,  since  they  differ  in 


94.  See  S.  v.  Thompson,  supra; 
Williams  v.  S.,  161  Ala.  52,  50  So. 
59;  P.  V.  Ruef,  14  Cal.  Ap.  576,  114 
P.  54. 

95.  P.  V.  Rathbun,  21  Wend.  509; 
Gale  V.  Lincoln,  11  Vt.  152 ;  Stevens 
V.  Talcott,  11  Vt.  25;  Stephens  v. 
P.,  4  Par.  Cr.  396;  Keaton  v.  S.,  7 
Ga.  189;  P.  v.  Quin,  1  Par.  Cr.  340; 
U.  S.  V.  Fourteen  Packages,  Gilpin, 
235;  S.  V.  Smith,  12  Rich.  430,  439; 
Kilpatrick  v.  C,  31  Pa.  198;  S.  v. 
Lynott,  5  R.  I.  295;  Johnston  v. 
C,  85  Pa.  54,  27  Am.  R.  622;  P. 
V.  Lee,  2  Utah,  441;  C.  v.  Orr,  138 
Pa.  276,  20  A.  866.  See  Warren 
V.  S.,  4  Coldw.  130;  Shaw  v.  P.,  81 
111.  150;  S.  V.  Main,  75  Conn.  55,  52 
A.  257;  S.  v.  Bertchey,  77  N.  J.  L. 
640,  73  A.  524;  S.  v.  Kreyer,  71 
N.  J.  L.  142,  58  A.  107;  S.  v.  Simon, 
(N.  J.),  59  A.  1118;  Com.  v.  Zuern, 
16  Pa.  S.  Ct.  588;  P.  v.  Carpenter, 
38  Hun,  490,  4  N.  Y.  Cr.   39. 

96.  Lovejoy   v.  U.   S.,   128  U.   S. 


171,  9  S.  Ct.  57;  Rucker  v.  Wheeler,. 
127  U.  S.  93,  8  S.  Ct.  1142;  Simmons 
V.  U.  S.,  142  U.  S.  148,  12  S.  Ct. 
171;  Hathaway  v.  East  Tennessee^ 
etc.  Rid.,  29  Fed.  489;  Sorenson  v. 
Northern  Pac.  Rid.,  36  Fed.  166; 
Endlemen  v.  U.  S.,  30  C.  C.  A. 
186,  86  Fed.  456;  Hart  t.  U.  S., 
28  Cla.  612,  84  Fed.  799. 

97.  I  quote  the  words  of  Speer, 
J.,  in  Hathaway  v.  East  Tennessee^, 
etc.  Rid.,  supra.  This  legislation^ 
he  says,  "is  now  having  a  most- 
damaging  and  injurious  effect 
upon  the  administration  of  justice 
in  the  State  courts.  It  is,  perhaps,, 
of  all  causes  the  most  fruitful  oc- 
casion for  mistrials,  improper  ver- 
dicts, and  new  trials,  and  the  con- 
sequent delay  and  failure  of  jus- 
tice. The  experienced  and  able' 
judges  who  preside  in  the  courts 
of  the  State,  qualified  to  sift  testi- 
mony, experts  in  the  detection  ot 
fraud  and  falsehood,  unprejudiced;. 
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their  terms,  it  will  suffice  simply  to  cite  a  few  of  tlie  cases.^^ 


are  absolutely  powerless  to  aid  the 
jury  to  ascertain  the  truth,  and  to 
make  a  proper  verdict.  Thus  the 
people  are  in  a  large  measure  de- 
prived of  the  best  results  of  the 
skill,  training,  and  experience  of 
their  judges."  P.  492.  It  is  no 
vconder  that,  where  written  laws 
of  this  sort  prevail,  men  who  do 
not  accurately  discriminate  are 
moving  to  procure  the  abolition  of 
juries,  and  the  submission  of  all 
questions  of  fact  to  the  judge. 

98.  Alabama.  Carter  v.  S.,  33 
Ala.  429;  Edgar  v.  S.,  43  Ala.  312; 
Beasley  v.  S.,  50  Ala.  149,  20  Am. 
R.  292;  Hall  v.  S.,  88  Ala.  236,  16 
Am.  St.  51,  7  So.  340;  Hall  v.  S., 
134  Ala.  90,  32  So.  750. 

California.  P.  v.  Welch,  49  Gal. 
174;  P.  V.  Lanagan,  81  Cal.  142,  22 
P.  482;  P.  V.  Travers,  88  Cal.  233, 
26  P.  88;  P.  v.  Chew  Sing  Wing, 
88  Cal.  268,  25  P.  1099;  P.  v.  Cow- 
gill.  93  Cal.  596,  29  P.  228;  P.  v. 
Melendrez,  129  Cal.  549,  62  P.   109. 

Florida.  Adams  v.  S.,  28  Fla.  511, 
10  So.  106. 

Georgia.  Bulloch  v.  S.,  10  Ga. 
47,  54  Am.  D.  369;  Fitzgerald  v. 
S.,  12  Ga.  213;  Anderson  v.  S.,  14 
Ga.  709;  O'Byrne  v.  S.,  29  Ga.  36; 
Stephenson  v.  S.,  40  Ga.  291; 
Blumenthal  v.  S.,  121  Ga.  477,  49 
S.  E.  597;  Turner  v.  S.,  118  Ga.  756, 
45  S.  E.  598;  Seales  v.  S.,  97  Ga. 
692,  25  S.  B.  388;  Suddeth  v.  S., 
112  Ga.  407,  37  S.  B.  747  (Code, 
§   4334). 

Indiana.  Barker  v.  S.,  48  Ind. 
163;  S.  V.  Banks,  48  Ind.  197;  Greer 
V.    S.,    53    Ind.    420. 

Kentucky.  Blackburn  v.  C,  12 
Bush,  181. 


Louisiana.  S.  v.  Munco,  12  La. 
Ann.  625;  S.  v.  Welsch,  34  La.  Ann. 
991;  S.  V.  Asberry,  37  La.  Ann. 
124. 

IVIassachusetts.  C.  v.  Barry,  9 
Allen,   276. 

IVIinnesota.  S.  v.  Kobe,  26  Minn. 
150,   1  N.  W.   1051. 

Mississippi.  Jackson  v.  S.,  66 
Miss.  89,  5  So.  690. 

IVIissouri.  S.  v.  Dunn,  18  Mo. 
419;  S.  V.  Gushing,  29  Mo.  215; 
S.  V.  Ostrander,  30  Mo.  13;  S.  v. 
Hundley,  46  Mo.  414;  S.  v.  Smith, 
53  Mo.  267,  271;  S.  v.  Breeden,  58 
Mo.  507. 

North  Carolina.  Reed  v.  Shenck, 
2  Dev.  415;  S.  v.  Davis,  4  Dev.  612; 
S.  V.  Dixon,  75  N.  C.  275;  S.  v. 
Browning,  78  N.  G.  555;  S.  v.  Free- 
man, 100  N.  C.  429,  5  S.  E.  921; 
S.  V.  Brown,  100  N.  C.  519,  6  S.  E. 
568;  S.  V.  Parker,  106  N.  C.  711, 
11  S.  E.  517;  S.  V.  Edwards,  126 
N.  C.  1051,  35  S.  E.  540;  S.  v.  Mc- 
Dowell, 129  N.  C.  523,  39  S.  E.  840, 
(Code,  §  413). 

South  Carolina.  S.  v.  Green,  5 
S.  C.  65;  S.  V.  Howell,  28  S.  C.  250, 
5  S.  E.  617;  S.  v.  Norton,  28  S. 
C.  572,  6  S.  E.  820;  S.  v.  Williams, 
31  S.  C.  238,  9  S.  E.  853;  S.  v. 
Dawkins,  32  S'.  C  17,  10  S.  B.  772. 

Tennessee.  Claxton  v.  S.,  2 
Humph.  181. 

Texas.     Ross  v.  S.,  29  Tex.  499; 
Morrison  v.  S.,  41  Tex.  516;  Walker 
V.  S.,  42  Tex.  360;    Smith  v.  S.,  43 
Tex.  103;   Harris  v.  S.,  1   Tex.  Ap. 
74;    Rice    v.    S.,    3    Tex.    Ap.    451 
Harrison    v.    S.,    9    Tex.    Ap.    407 
Stephens   v.    S.,    10    Tex.    Ap.    120 
White     V.     g.,     17     Tex.    Ap.    188 
Thuston     V.     S.,    18    Tex.    Ap.    26 
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§  982.  Other  Observations  to  the  Jury, — not  forbidden 
by  the  statutes,  may  be  given  a  considerable  latitude.  Even 
in  strong  language  the  judge  may  exhort  them  to  do  their 
duty  without  fear  or  sympathy,®^"  and  render  an  honest  ver- 
dict ^^  regardless  of  consequences.^  There  are  suggestions 
about  the  witnesses,  their  relations  tp  one  another  and  the 
public,  their  testimony,  and  their  manner  of  testifying, 
which  are  legitimate,  and  others  which  are  not, — to  be  de- 
termined by  good  sense  and  the  rules  laid  down  in  the  fore- 
going sections.^  The  jury  may  be  told  to  consult,  as  to  their 
verdict,  their  general  knowledge  and  experience  in  life.^ 
Since  their  finding  must  be  unanimous,  they  may  be  remind- 
ed of  the  respect  due  from  each  to  the  views  of  the  others, 
and  told  that  a  juror  may  properly  be  influenced  by  those 
of  his  fellows,*  yet  not  to  the  relinquishment  of  his  own.^ 


stockman  v.  S.,  24  Tex.  Ap.  387, 
5  Am.  St.  894,  6  S.  W.  298;  Drake 
V.  S.,  29  Tex.  Ap.  265,  15  S.  "W. 
725. 

Virginia.  Gwatkln  v.  C,  9  Leigh, 
678,    33   Am.   D.   264. 

West  Virginia.  S.  v.  Thompson, 
21  W.  Va.  741;  S.  v.  Kerns,  47  W. 
Va.  276,  34  S.  E.  734. 

Nevada.  S.  v.  Anderson,  4  Nev. 
265;    S.  v;  Duffy,  6  Nev.   138. 

98a.  Avery  v.  S.,  124  Ala.  20,  27 
So.   505. 

99.  S.  V.  Fulkerson,  Phillips, 
N.  C,  233;  Reynolds  v.  U.  S.,  98  U. 
S.  145;  Hayes  v.  U.  S.,  32  Fed. 
662.  And  see  S.  v.  Vance,  17  Iowa, 
138;  Sarah  v.  S.,  28  Ga.  576;  S.  v. 
Lawrence,  38  Iowa,  51;  Reed  v.  S., 
3   Okla.  Cr.  Ap.  16,   103   P.   1070. 

1.  Reg.  V.  Bunn,  12  Cox,  C.  C, 
316,  350,  4  Eng.  Rep.  564.  See  U. 
S.  V.  Reynolds,  1  Utah,  319. 

2.  C.  V.  Barry,  9  Allen,  276;  S. 
V.  Whit,  5  Jones,  N.  C,  224,  72  Am. 
D.  533;  S.  v.  Nat,  6  Jones,  N.  C,  114; 


S.  V.  Harris,  1  Jones,  N.  C,  190; 
O'Halloran  v.  S.,  31  Ga.  206;  Lind- 
say V.  S.,  1  Tex.  Ap.  327;  S.  v. 
Moses,  2  Dev.  452;  S.  v.  Lipsey,  3 
Dev.  485;  S.  v.  Clump,  16  Mo.  385; 
Brown  v.  S.,  32  Miss.  433;  S.  v. 
Smith,  10  Rich.  341;  Shirwln  v.  P., 
69  111.  55.  Warning  against  pity  for 
accused  or  prejudice  against  him 
caused  by  nature  of  his  crime  is 
proper.  P.  v.  Botkin,  9  Cal.  Ap. 
244,    98    Pac.    861. 

3.  Rosenbaum  v.  S.,  33  Ala.  354. 

4.  C.  V.  Whalen,  16  Gray,  25; 
C.  V.  Tuey,  8  Cush.  1;  S.  v.  Black- 
well,  9  Ala.  79,  83. 

5.  Swallow  V.  S.,  20  Ala.  30;  S. 
V.  Bybee,  17  Kan.  462;  Fassinow 
V.  S.,  89  Ind.  235;  Fogarty  v.  S., 
80  Ga.  450,  5  S.  E.  782;  S.  v.  Witt, 
34  Kan.  488,  8  P.  769;  Frady  v.  S., 
8  Bax.  349;  Carthaus  v.  S.,  78  Wis. 
560,  47  N.  W.  629;  Aszman  v.  S., 
123  Ind.  347,  24  N.  B.  123;  P.  v.  Rich- 
ards, 1  Cal.  Ap.  566,  82  P.  691.  See 
and  compare  Addison  v.  P.,  193  111. 
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But  a  judge   should    not    attempt    to    coerce  an  agree- 
ment.® 

§  982  a.  The  Jury  may  take  to  their  Room,— on  retiring 
to  determine  their  verdict,  no  books  or  papers,  not  even 
those  used  in  evidence  and  commented  on  by  counsel  and 
the  court,  without  the  permission  of  the  judge.  And  the 
attending  officer  should  convey  none  to  them.  A  violation 
of  this  rule  will  justify  a  new  trial,  or  not,  according  to 
the  equities  of  the  case.''  By  permission,  they  may  take 
the  indictment  '^^  or  other  records  which  present  the  issues 
to  be  tried,^  the  other  instructions  of  the  court  when  in  writ- 


405,  62  N.  B.  235.  The  most  recent 
cases  condemn  Instructions  urging 
jurors  not  to  surrender  their  delib- 
erate and  conscientious  convictions. 
S.  V.  Howell.  26  Mont.  3,  66  P.  291; 
Ter.  V.  Gonzales,  11  N.  M.  301,  68 
P.  ff25;  Ball  v.  S.,  9  Ga.  Ap.  162,  70 
S.  E.  888.  Sending  jury  back  for 
further  deliberation  stating  that  it 
costs  money  and  time  to  try  cases 
not  error.  May  v.  S.  (Miss.  1911), 
54  So.  70. 

6.  Perkins  v.  S.,  50  Ala.  154;  S. 
V.  Ladd,  10  La.  Ann.  271;  Fisher 
V.  P.,  23  111.  283.  As  to  reminding 
them  of  a  revising  tribunal,  see 
Falk  V.  P.,  42  111.  331;  S.  v.  Ben- 
ner,  64  Me.  267;  Monroe  v.  S.,  5 
Ga.  85;  Bell  v.  S.,  81  Ark.  16,  98  S. 
W.  705;  Ball  v.  S.,  9  Ga.  Ap.  162, 
70  S.  E.  888;  Wiltcher  v.  S.  (Miss. 
1911),  54  So.  726;  Terry  v.  S.,  50 
Tex.  Cr.  Ap.  438,  97  S.  W.  1043. 
As  to  what  constituted  coercion. 
Hysle  v.  U.  S.,  35  Ap.  D.  0.  451, 
certiorari  granted,  31  S.  Ct.  228. 
Court  may  urge  the  importance  of 
an  agreement,  may  warn  the  jurors 
against  stubbornness  and  tell  them 
they  should  keep  their  minds  open 
to  argument.  P.  v.  Paber,  199  N. 
Y.  526,  92  N.  E.  674.  go  as  to 
2  C.  P.— 53 


warning  against  prejudice.  Doyle 
V.  S.,  39  Pla.  155,  22  So.  272,  63  Am. 
St.  159;  Cook  v.  S.,  46  Fla.  20,  35 
So.  B65;  Foskey  v.  S.,  119  Ga.  72,  45 
S.  E.  967. 

7.  Pound  V.  S.,  43  Ga.  88;  S.  v. 
Smith,  6  R.  I.  33;  P.  v.  Page,  1 
Idaho,  114;  Bersch  v.  S.,  13  Ind. 
434,  74  Am.  D.  263;  Newkirk  v. 
S.,  27  Ind.  1;  Cook  v.  S.,  4  Tex. 
Ap.  265;  C.  v.  Nash,  135  Mass.  541; 
Hendricks  v.  S.,  28  Tex.  Ap.  416, 
13  S.  W.  672;  Jones  v.  S.,  89  Ind. 
82;  S.  V.  Tanner,  38  La.  Ann.  307; 
S.  V.  Harris,  34  La.  Ann.  118;  S. 
V.  Lantz,  23  Kan.  728,  33  Am.  R. 
215;  Johnson,  v.  P.,  33  Colo.  224, 
80  P.  133.  Newspapers.  Marrin 
V.  U.  S.,  93  C.  C.  A.  351,  167  Fed. 
951. 

7a.  Sanders  v.  S.,  131  Ala.  1,  30 
So.  564. 

8.  C.  V.  Dow,  11  Gray,  316;  C.  v. 
Wingate,  6  Gray,  485;  Rex  v.  This- 
tlewood,  33  How.  St.  Tr.  681,  954; 
Rex  v.  Sheridan,  31  How.  St.  Tr. 
543,  752;  Rex  v.  Hardy,  24  How. 
St.  Tr.  199,  1383;  S.  v.  Stover,  64 
W.  Va.  668,  63  S.  E.  315.  Bill  of 
particulars.  Cook  v.  P.,  231  111.  9, 
82  N.  E.  863,   aff'd  134  111.  Ap.  41. 
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ing,^  the  duly  identified  instruments  or  relics  of  the  crime 
used  as  exhibits  at  the  trial;  '°  and  the  written  evidence, 
not  garbled  to  the  prejudice  of  one  side,  but  entire,"  yet 
not  evidence  which  is  inadmissible.^^  Precisely  how  far 
the  court  may  permit  to  them  books  of  statutes  and  other 
law  books  having-  a  supposed  relation  to  the  case  is  not  so 
clear;  ^^  on  principle,  as  they  state  the  law  abstractly  while 
the  instructions  should  be  shaped  to  the  special  faets,^*  no 


9.  Benton  v.  S.,  30  Ark.  328; 
S.  V.  Butterfleld,  75  Mo.  297;  S. 
T.  Tompkins,  71  Mo.  613;  Orr  v.  S., 
117  Ala.  69,  23  So.  696;  Green  v. 
S.,  143  Ala.  2,  39  So.  362;  Ragland 
V.  S.,  125  Ala.  12,  27  So.  983;  P.  v. 
Monat,  200  N.  T.  308,  93  N.  B.  982; 
g.  V.  Churclilll,  52  Wash.  210,  lOb  P. 
309. 

10.  Yates  V.  P.,  38  lU.  527; 
Po-well  V.  S.,  61  Miss.  319;  Jackson 
V.  S.,  76  Ga.  551.  See  Forehand 
V.  S.,  51  Ark.  553,  11  S.  W.  766;  S. 
V.  McCafeerty,  63  Me.  223;  P.  v.  Ma- 
honey,  77  Cal.  529,  20  P.  73;  Adams 
V.  S.,  93  6a.  166,  18  S.  B.  553;  Rus- 
sell V.  S.,  66  Neb.  497,  92  N.  W. 
751;  Spencer  v.  S.,  34  Tex.  Or.  Ap. 
238,  30  S.  W.  46.  32  S.  W.  690; 
Potts  V.  S.,  56  Tex.  Cr.  Ap.  39,  118 
S.  W.  535;  Taylor  v.  Com.,  90  Va. 
109,  17  S.  E.  812;  S.  v.  Simmons, 
52  Wash.  132,  100  P.  269;  P.  v. 
Hughson,  154  N.  Y.  153,  47  N.  B. 
1092. 

11.  Rainforth  v.  P.,  61  lU.  365; 
Rex  V.  Watson,  32  How.  St.  Tr.  1, 
672;  Rex  v.  Eaton,  23  How.  St.  Tr. 
1013,  1054.  See  S.  v.  Colbert,  29 
La.  Ann.  715;  Burton  v.  S.,  115 
Ala.  1,  22  So.  585;  Harshaw  v.  S., 
94  Ark.  343,  127  S.  W.  745;  Howard 
V.  P.,  27  Colo.  396,  61  P.  595;  S. 
V.  Rubaka,  82  Conn.  59,  72  A.  566; 
Davis  V.  S.,  91  Ga.  167,  17  S.  E. 
292;   Masterson  v.  S.,  144  Ind.  240, 


43  N.  B.  138;  Dunn  v.  P.,  172  IlL 
582,  50  N.  B.  137;  Cargill  v.  Com., 
93  Ky.  578,  20  S.  W.  782,  14  Ky.  L. 
517;  Russell  v.  S.,  66  Neb.  497,  92 
N.  ¥7.  751;  S.  v.  Raymond,  53  N.  J. 
L.  260,  21  A.  328;  S.  v.  Knapp,  70 
Ohio  St.  380,  71  N.  E.  705;  S.  v. 
Shaw,  73  Vt.  149,  50  A.  863  (photo- 
graphs); Johnson  v.  Com.,  102  Va. 
927,  46  S.  E.  789;  S.  v.  Stover,  64 
W.  Va.  668,  63  S.  E.  315. 

12.  C.  V.  Edgerly,  10  Allen,  184; 
Atkins  V.  S.,  16  Ark.  568;  Yates  v. 
P.,  supra;  Rex  v.  Bond,  27  How.  St. 
Tr.  523,  611;  P.  v.  Thornton,  74 
Cal.  482,  16  P.  244;  Ter.  v.  Jones, 
6  Dak.  85,  50  N.  W.  528;  S.  v.  Clark, 
34  Kan.  289,  8  P.  528;  S.  v.  Crea, 
10  Idaho,  88,  76  P.  1013;  S.  v. 
Baker,  23  Ore.  441,  32  P.  161;  Par- 
ker V.  S.,  43  Tex.  Cr.  526,  67  S.  W. 
121;  S.  V.  Hartmann,  46  Wis.  248, 
50  N.  W.  193;  S.  v.  Perkins,  142 
Iowa,  55,  120  N.  W.  62,  and  see 
S.  V.  Woody,  18  Wash.  165,  51  P. 
356;  S.  V.  Webster,  21  Wash.  63, 
57  P.  361.  (Stenographer's  tran- 
script or  dying  declaration.) 

13.  Hardy  v.  S.,  7  Mo.  607;  S.  v. 
Smith,  6  R.  I.  33;  Newkirk  v.  S., 
27  Ind.  1;  S.  v.  Wilson,  40  La.  Ann. 
751,  5  So.  52,  1  L.  R.  A.  795;  Bern- 
hardt V.  S.,  82  Wis.  23,  51  N.  W. 
1009;  Harris  v.  S.,  24  Neb.  803,  40. 
N.  W.  317. 
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such  book  should  be  allowed  unless  with  directions  to  read 
only  a  particular  passage,  the  application  of  which  has 
been  explained.  In  some  of  the  States,  these  questions 
are  more  or  less  adjusted  by  statutes.^^ 

14.  Ante,  §  978  (4).  N.  W.  1069;   Gustavenson  v.  S.,  10 

15.  P.  V.  Cochran,  61  Cal.  548;  Wyo.    300,    68    P.    1006;    Idaho    t. 
S.  V.  Thompson,  83  Mo.  257;   Jack  Rev.  St.,  1887,  §  7902;  lUlnois  Rev. 
V.   Territory,  2  Wash.  Ter.   101,  3  St.  1874,  p.  781;  Kentucky,  Code,  S 
P.  832;   Duncan  v.  S.,  7  Bax.  387;  248;  Oklahoma  St.  1893,  §  5237. 
Bernhardt   t.    S.,    82    Wis.    23,    51 


CHAPTEE  LXVni. 

THE  RESPECTIVE   PROVINCES   OF  COURT  AND  JURY. 

§§  982b.  Introduction. 

982c,  982d.  General  Doctrine. 
983-  988.    Jury  judging  of  Law. 
989-  989b.  Court  judging  of  Fact. 

§  982  b.  How  Chapter  divided. — ^We  shall  consider  of,  I. 
The  General  Doctrine;  II.  The  Jury  judging  of  the  Law; 
III.  The  Court  judging  of  the  Fact. 

I.     The  General  Doctrine. 

§  982  c.  1.  The  Doctrine — is  the  familiar  one,  requir- 
ing no  authorities  to  sustain  it,  that  a  judge  at  the  trial 
furnishes  to  the  jury  the  law  of  the  case,  and  they  from 
the  evidence  determine  the  facts;  the  functions  of  the  two 
are  distinct.    Still,  in  another  aspect, — 

2.  Blending. — As  we  saw  in  the  last  chapter,^^  the  judge 
does  not  give  the  jury  the  abstract  law,  but  that  of  the 
particular  issue  and  evidence  in  controversy.  So  that  in 
the  words  of  an  old  book,  he  "can  never  direct  what  the 
law  is  in  any  matter  controverted  without  first  knowing 
the  fact."  "  Therefore,  as  he  cannot  know  the  fact  until 
the  jury  find  it,  while  yet  he  knows  what  facts  the  evidence 
tends  to  prove,^®  he  determines  and  states  the  law  of  each 
several  unproven  fact,  and  the  jury  by  their  verdict  decide 
what  ones  among  them  are  established.  In  this,  which 
is  the  common  case,  it  is  the  ordinary  expression  in  our 
books  to  say  that  the  question  is  a  mixed  one  of  fact  and 
of  law.     Now, — 

16.  Ante,   §   978   (4).  147.     Compare  with  Hannah  v.  S., 

17.  Bushell's  Case,  Vaugh.   135,      11  Lea,  201. 

18.    Ante,  §  978   (3). 
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§982d.  The  Respective  Functions — of  court  and  jury 
are  questions  liable  to  arise  in  every  trial,  civil  or  criminal. 
They  were  much  considered  in  the  last  sub-title  of  our 
last  chapter;  and  they  enter  into  the  elucidations  of  a  large 
part  of  the  chapters  of  the  present  work.  It  would  be  a 
mere  repetition  to  mak^  a  detailed  statement  of  them  in 
this  sub-title.  The  object  here  is  to  point  out  the  excep- 
tions to  the  general  doctrine,  and  thus  free  it  of  its  obscu- 
rities.   This  will  be  done  in  the  next  two  sub-titles. 

II.    The  Jury  judging  of  the  Law. 

§  983.  1.  The  Oath  of  the  Jurors, — in  a  criminal  case, 
is  to  render  a  verdict  according  to  their  evidence,  not  law 
and  evidence,  as  in  a  civil  one.  The  immemorial  form  of 
it  is,  in  England,^ 

"You  shall  well  and  truly  try,  and  true  deliverance  make,  be- 
tween our  sovereign  lady  the  queen  and  the  prisoner  at  the  bar 
whom  you  shall  have  in  charge,  and  a  true  verdict  give  according  to 
the  evidence.    So  help  you  God." '" 

2.  With  Us, — this,  therefore,  is  the  common  law  oath.^" 
In  some  of  our  States,  statutes  have  prescribed  the  form, 
but  generally  it  does  not  much  differ  from  that  of  the  com- 
mon law.^^    A  mere  verbal  departure  from  it,  which  does 

19.     2  Gude  Crown  Pract.  583,  1  20.     S.  v.  Jones,  5  Ala.  666,  673; 

Chit.  Crim.  Law,  551,  2  Hale  P.  C.  S.  v.  Johnson,  37  La.  Ann.  421;   S. 

293;   Dalt.  Just.  c.  185,  §  10;   Lord  v.   Logan,   37   La.   Ann.   778;    S.  .v. 

Campbell,  C.  J.,  in  Mansell  v.  Reg.,  Vinson,  37  La.  Ann.  792. 
8  Ellis  &  B.  54,  79;   Rex  v.  Penn,  21.     S.  v.  Rollins,  2  Post.  N.  H. 

6    How.    St.    Tr.    951,    954.     There  528;     S.    v.    Pearce,    14    Fla.    153; 

are  slight  verbal  variations  in  the  Harper  v.  S.,  25  Ark.  83;   Johnson 

forms  in  the  English  books.     Thus,  v.    S.,    47    Ala.    9;    Palmore    v.    S., 

that    in    4    Chit.    Crim.    Law,    315,  29  Ark.  248,  249;   Hendrix  v.  S.,  50 

omits   "a  true  verdict  give;"   and  Ala.  148;    Smith  v.  S.,  1  iTex.  Ap. 

the  oath  in  Rex  v.  Barnardiston,  9  408,   516;    Lewis  v.   S.,   51  Ala.   1; 

How.   St.  Tr.  1333,  is,  "You   shall  Harriman  v.  S.,  2  Greene,  Iowa,  270. 

well  and  truly  try  this  issue,  be-  An  oath  "the  truth  to  speak,"  &c., 

tween  our  sovereign  lord,  the  king  but  not  "to  try  the  issue  joined," 

and   Sir  Samuel  Barnardiston,   ac-  is  not  valid.    Dixon  v.  S.,  4  Greene, 

cording  to  your  evidence.    So  help  Iowa,  381.    See  also  S.  v.  Ostrander, 

you  God."  18  Iowa,  435,  452;   Burrow  v.  S.,  7 

Eng.  65;  Sandford  v.  S.,  6  Eng.  328. 
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not  vary  the  meaning,  is  not  fatal  j^^  otherwise  of  more 
serious  deviations;  but  the  rule  for  them  is  not  well  de- 
fined.^*   Now, — 

§  984.  1.  The  Doctrine, — in  a  part  of  our  States,  is  that 
because  of  this  divergence  in  the  oath  from  civil  form,  and 
for  other  reasons,  the  jury  in  criminal  causes  may  judge  as 
well  of  the  law  as  of  the  fact.^*  In  other  States,  unless  the 
Constitution  or  a  statute  has  changed  the  rule,  they  are  to 
take  the  law  from  the  court,  though  contrary  to  their  own 
opinions,  the  same  as  in  civil  causes.^^  And  there  is  a  mid- 
dle doctrine,  which  makes  them  judges  in  some  sense  of 
the  law,  but  not  fuUy.^^    The  author  does  not  claim  to  have 


22.  Fitzhugh,  v.  S.,  13  Lea,  258; 
Hartlgan  v.  Territory,  1  Wash.  Ter., 
n.  e.,  447;  S.  v.  Paylor,  89  N.  C. 
539;  S.  V.  Angelo,  18  Nev.  425,  4 
P.  1080. 

23.  Tharp  v.  S.,  3  Tex.  Ap.  90; 
Allen  V.  S.,  71  Ala.  5;  S.  v.  Davis, 
52  Vt.  376;  Commander  v.  S.,  60 
Ala.  1;  Perkins  v.  S.,  60  Ala.  7; 
Chiles  V.  S.,  45  Ark.  143.  See 
Smith  V.  S.,  63  Ga.  168.  For  various 
questions  concerning  the  oath,  see 
Ellison  V.  S.,  12  Tex.  Ap.  557,  579; 
Clark  V.  S.,  18  Tex.  Ap.  467;  Stew- 
art V.  S.,  18  Tex.  Ap.  626;  Wallace 
V.  S.,  4  Lea,  309;  Lacey  v.  S.,  58 
Ala.  385;  Preston  v.  S.,  8  Tex.  Ap. 
30. 

24.  S.  V.  Jones,  5  Ala.  666;  S.  v. 
Snow,  18  Me.  346;  Armstrong  v.  S., 
4  Blackf.  247;  Warren  v.  S.,  4' 
Blackf.  150;  McGuffie  v.  S.,  17  Ga. 
497;  S.  V.  Jurche,  17  La.  Ann.  71; 
S.  V.  Barron,  37  Vt.  57;  S.  v. 
Croteau,  23  Vt.  14,  54  Am.  D.  90 
(compare  with  S.  v.  Woodward,  23 
Vt.  92);  Robbins  v.  S.,  8  Ohio  St. 
131;  Porwood  v.  S.,  49  Md.  531.  As 
to  Alabama,  see  also  Batre  v.  S., 
18  Ala.  119;  Pierson  v.  S.,  12  Ala. 
149;    Thompson  v.   S.,  21  Ala.  48, 


where  the  doctrine  of  the  first 
cited  case  is  somewhat  notified. 

25.  S.  V.  Main,  69  Conn.  123,  37 

A.  80,  49  L.  R.  A.  542;  S.  v.  McKee, 
73  Conn.  18,  46  A.  409,  49  L.  R.  A. 
542;  Berry  v.  S.,  105  Ga.  683,  31  S. 

B.  592;  S.  v.  ■  Woods,  112  La.  617, 
36  So.  626;  Kennedy  v.  S.,  147  Ala. 
687,  40  So.  658;  S.  v.  Wolfe,  29 
Mont.  415,  74  P.  1084;  S.  v.  Roller, 
30  Wash.  692,  71  P.  718;  Campbell 
V.  S.,  Ill  Wis.  152,  86  N.  W.  855; 
Hardy  v.  S.,  7  Mo.  607;  S.  v 
Schoenwald,  31  Mo.  147;  McGbwan 
V.  S.,  9  Yerg.  184;  Dale  v.  S.,  10 
Yerg.  551;   V.  S.  v.  Morris,  1  Curt. 

C.  C.  23;  S.  V  Drawdy,  14  Rich.  87; 
S.  V.  Bowen,  16  Kan.  476;  S.  v. 
Wright,  53  Me.  328;  Williams  v.  S., 
32  Miss.  389,  396,  66  Am.  D.  615; 
Washington  v.  S.,  63  Ala.  135,  35 
Am.  R.  8;  McDonald  v.  S.,  63  Ind. 
544;  Sweeney  v.  S.,  35  Ark.  585; 
Hartigan  v.  Territory,  1  Wash.  Ter., 
n.  a,  447;  S.  v.  Miller,  53  Iowa,  154, 
4  N.  W.  838;  Brown  v.  C,  86  Va. 
466,  10  S.  E.  745.  See  Nicholson 
V.  C,  96  Pa.  503;  Rex  v.  Burdett,  4 
B.  &  Aid.  95,  13L 

26.  C.   V.  Knapp,   10   Pick.   477, 
20  Am.  D.  534;  C.  v.  Porter,  10  Met 
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cauglit,  in  this  paragraph,  all  the  shades  of  thought  and 
decision.    Hereupon, — 

2.  Constitutions  and  Statutes, — in  a  considerable  num- 
ber of  the  States,  and  in  terms  not  quite  uniform,  have  de- 
clared that  in  criminal  causes,  or  in  some  of  them,  the  jury 
may  judge  both  of  the  law  and  the  facts.^^ 


263;  C.  V.  White,  10  Met.  14; 
Thompson  v.  S.,  21  Ala.  48;  Pleas- 
ant V.  S.,  13  Ark.  360;  Montgomery 
V.  S.,  11  Ohio,  424;  C.  v.  Van  Tuyl, 
1  Met.  Ky.  1,  71  Am.  D.  455;  S.  v. 
Peace,  1  Jones,  N.  C.  251;  S.  v. 
Scott,  12  La.  Ann.  386;  S.  v.  Tally, 
23  La.  Ann.  677;  S.  v.  Jurche,  17 
La.  Ann.  71;  Duffy  v.  P.,  26  N.  Y. 
588;  Robinson  v.  S.,  33  Ark.  180; 
Dean  v.  S.,  147  Ind.  215,  46  N.  E. 
528;  Zimmerman  v.  S.,  4  Ind.  Ap. 
583,  31  N.  E.  550.  For  some  other 
New  York  opinions,  not  quite  har- 
monious, see  P.  V.  Pine,  2  Barb. 
566;  Carpenter  v.  P.,  8  Barb.  603; 
P.  V.  Plnnegan,  1  Par.  Cr.  147; 
Safford  v.  P.,  1  Par.  Cr.  474;  P.  v. 
Thayer,  1  Par.  Cr.  595;  P.  v.  Videto, 
1  Par.  Cr.  603.  As  to  the  constitu- 
tionality of  a  statute  making  the 
jury  judges  of  the  "law,  see  C.  v. 
Anthes,  5  Gray,  185. 

27.  California.  P.  v.  Wardrip, 
141  Cal.  229,  74  P.  744. 

Georgia.  S.  v.  Sims,  Dudley,  Ga. 
213;  Edwards  v.  S.,  53  Ga.  428; 
Habersham  v.  S.,  56  Ga.  61;  Robin- 
son V.  S.,  66  Ga.  517;  Malone  v.  S., 
66  Ga.  539;  Ridenhour  v.  S.,  75  Ga. 
382;  Danforth  v>  S.,  75  Ga.  614,  58 
Am.  R.  480;  Hunt  v.  S.,  81  Ga.  140, 
7  S.  E.  142. 

Illinois.  Schnier  v.  P.,  23  111.  17; 
Fisher  v.  P.,  23  111.  283,  294;  Davi- 
son V.  P.,  90  111.  221;  Spies  f.  P., 
122  111.  1,  3  Am.  St.  320,  461,  12  N. 
E.  865,  17  N.  E.  898. 


Indiana.  Lynch  t.  S.,  9  Ind.  541; 
McCullough  V.  S.,  10  Ind.  276;  Wil- 
liams V.  S.,  10  Ind.  503;  Clifford  v. 
S.,  56  Ind.  245;  McDonald  v.  S.,  63 
Ind.  544;  Wright  v.  S.,  69  Ind.  163. 
35  Am.  R.  212;  Keiser  v.  S.,  83  Ind. 
234;  Fowler  v.  S.,  85  Ind.  538; 
Powers  V.  S.,  87  Ind.  144;  Hudel- 
son  V.  S.,  94  Ind.  426,  48  Am.  R. 
171,  173;  Stout  v.  S.,  96  Ind.  407; 
Anderson  v.  S.,  104  Ind.  467,  4  N. 
E.  63,  5  N.  E.  711;  Myers  v.  S.,  121 
Ind.  15,  22  N.  E.  781;  Keyes  v.  S.. 
122  Ind.  527,  23  N.  E.  1097. 

Iowa.  S.  V.  Rice,  56  Iowa,  431,- 9 
N.  W.  343. 

Louisiana.  S.  v.  Newton,  28  La. 
Ann.  65;  S.  v.  Johnson,  30  La.  Ann. 
904;  S.  V.  Ford,  37  La.  Ann.  443;  S. 
V.  Hannibal,  37  La.  Ann.  619;  S.  v. 
"Vinson,  37  La.  Ann.  792. 

Maryland.  Franklin  v.  g.,  12  Md. 
236;  Wheeler  v.  S.,  42  Md.  563; 
Bell  V.  S.,  57  Md.  108;  Swann  v.  S., 
64  Md.  423,  1  A.  872;  Beard  v.  S., 
71  Md.  275,  17  Am.  St.  536,  17  A. 
1044. 

Massachusetts.  Pub.  Stats,  c. 
214,  §  17;  C.  V.  Anthes,  5  Gray,  185; 
C.  V.  Marzynski,  149  Mass.  68,  21 
N.  E.  228. 

Missouri.  S.  v.  Hosmer,  85  Mo. 
553. 

North  Carolina.  S.  v.  Nicholson, 
102  N.  C.  465.  9  S.  E.  505. 

Pennsylvania.  C.  v.  McManus, 
143  Pa.  64',  21  A.  1018,  22  A.  76L 
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§  985.  In  Principle, — returning  to  the  unwritten  rule, 
the  promise  of  the  jurors  in  their  oath  to  find  a  verdict 
ac(3ording  to  the  "evidence"  given  them,  is  not  violated 
by  a  finding  contrary  to  the  law  given  them,  should  they 
deem  the  latter  to  be  wrong.  If,  obeying  their  own  con- 
sciences and  disobeying  the  judge,  they  return  a  verdict 
of  acquittal,  he  can  neither  punish  them  nor  set  the  ver- 
dict aside,  though  he  can  set  aside  a  conviction.  This 
power  of  granting  a  new  trial,  therefore,  furnishes,  in  rea- 
son, the  test  of  the  right  of  the  jury.  They  cannot  con- 
vict a  defendant  contrary  to  the  direction  of  the  court ;  ^* 
but  they  may  acquit  him  in  like  disobedience  whenever 
their  own  judgments  demand.  And  still  the  judge  may,  in 
his  charge,  convey  to  them  his  idea  of  their  duties,^®  while 
the  law  restrains  him  from  interposing  with  its  power. 

§  986.  Counsel  arguing  Law. — Wherever  as  of  right,  not 
merely  as  of  power,  the  jury  may  take  into  their  hands 
the  determination  of  the  law  of  the  case,  it  results  in  rea- 
son that  counsel  may  argue  it  to  them;  and  so,  in  effect, 
are  most  of  the  authorities.^"  Even  some  who  claim  that 
the  jury  must  accept  the  law  absolutely  from  the  court, 
suffer  counsel  to  argue  it  to  them,  deeming  it,  in  the  words 
of  Tumey,  J.,  "impossible  to  understand  how  counsel  can 
make  out  a  case  from  facts,  while  he  is  forbidden  to  state 

South  Carolina.     S.   v.    Syphrett,  Lynch  v.  S.,  9  Ind.  541;  Stout  v.  S., 

27  S.  C.  29,  2  S.  E.  624.  96   Ind.   407;    Powell  v.   S.,   65   Ga. 

Tennessee.  Harris  v.  S.,  7  Lea,  707;  Cribb  v.  S.,  118  Ga.  316,  45  S. 
538;  Hannah  v.  S.,  11  Lea,  201;  B.  396;  Goodwin  v.  S.,  123  Ga.  569,. 
Hannum  v.  S.,  90  Tenn.  647,  18  S.  51  S.  E.  598;  Meyer  v.  S.  (Tex. 
W.  269;  Ford  v.  S.,  101  Tenn.  454,  1897),  41  S.  W.  632.  The  follow- 
47  S.  W.  703, — will  severally  be  ing  cases  hold  it  not  error  to  re- 
illustrative,  in  connection  with  the  fuse  to  permit  counsel  to  read  or 
other  States.  argue  on  law  to  the  jury.    Walkley 

28.  Ante,  §  977.  v.  S.,  133  Ala.  183,  31  So.  854;  S.  v. 

29.  Ante,  §  892;  post,  §  987.  Main,  75  Conn.  55,  52  A.  257;  S.  v. 

30.  Beard  v.  S.,  71  Md.  275,  17  Johns,  124  Mo.  379,  27  S.  W.  1115; 
Am.  St.  536,  540,  17  A.  1044  (con-  S.  v.  Jones,  153  Mo.  457,  55  S.  W. 
trary,  it  seems,  to  such  earlier  80.  And  see  Stephenson  v.  S.,  40 
cases  as  Franklin  v.  S.,  12  Md.  Ga.  291;  Warmock  v.  S.,  56  Ga. 
236,  and  Bell  v.  S.,  57  Md.  108) ;  503;   Wade  v.  S.,  65  Ga.  756. 
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and  argue  the  law  applicable  to  the  facts. '"^  Yet  other 
courts  forbid  this.®^ 

§  986  a.  The  Meaning  of  the  Jury  being  Judges  of  the 
Law — is,  by  the  better  opinion,  that  in  ascertaining  the 
law  which  is  to  combine  with  the  testimony  in  directing 
their  verdict,  they  may  draw  upon  there  own  understand- 
ings as  well  as  upon  the  expositions  of  the  court,  and  de- 
part from  the  latter  if  the  former  compel.^^  But  there 
are  some  who  deem  that  our  statutes  and  constitutions 
making  the  jurors  judges  of  the  law  have  changed  noth- 
ing; and  that,  whether  under  them  or  the  unwritten  rule, 
the  law  they  judge  can  be  such  only  as  the  bench  supplies,^* 
thus  in  effect  nullifying  what  is  written.    And  still, — 

§  987.  1.  Jury  follow  Law. — It  is  as  much  the  duty  of 
the  jury,  having  in  their  minds  settled  what  is  the  law  of 
the  case,  to  be  governed  by  it  in  their  verdict,  as  it  is 
of  the  judge  to  do  the  like  in  his  rulings,  however  Tnuch 
they  may  dissent  from  its  policy.*®  And  though  expressly 
made  by  the  Constitution  judges  of  the  law,  they  violate 
their  oath  by  a  verdict  contrary  to  what  the  judge  lays 
it  down  to  be,  unless  they  believe  him  to  be  in  error  and 
the  law  to  be  otherwise.*®    For — 

31.  Hannah  v.  S.,  11  Lea,  201,  Kitchens  v.  S.,  41  Ga.  217;  Oneil 
202;  C.  V.  Porter,  10  Met.  263;  C.  v.  S.,  48  Ga.  66;  Edwards  v.  S.,  53 
V.  Austin,  7  Gray,  51.  Ga.  428;    Habersham  v.   S.,   56   Ga. 

32.  P.  V.  Carty,  77  Cal.  213,  19  61;  Ridenhour  v.  S.,  75  Ga.  382; 
P.  490;  Williams  v.  S.,  83  Ala.  68,  Danforth  v.  S.,  75  Ga.  614,  58  Am.  R. 
3  So.  743.  480;  Hunt  v.  S.,  81  Ga.  140,  7  S.  E. 

33.  Fowler  v.  S.,  85  Ind.  538;  142;  S.  v.  Hosmer,  85  Mo.  553.  The 
Powers  V.  S.,  87  Ind.  144;  Meyers  earlier  Georgia  authorities  seem 
V.  S.,  121  Ind.  15,  22  N.  B.  781;  contrary  to  the  foregoing.  Mc- 
Kelser  v.  S.,  83  Ind.  234;  Beard  v.  Daniel  v.  S.,  30  Ga.  853;  Golden  v. 
S.,  71  Md.  275,  17  Am.  St.  536,  17  A.  S.,  25  Ga.  527;  Keener  v.  S.,  18  Ga. 
1044;    Swann  v.   S.,   64   Md.   423,   1  194,  230,  63  Am.  D.  269. 

A.  872;    S.  v.  Nicholson,  102  N.  C.  35.     S.  v.  Buckley,  40  Conn.  246; 

465,  9  S.  B.  505;  Clem  v.  S.,  31  Ind.  S.  v.  Newton,  28  La.  Ann.  65;  An- 

480;   S.  V.  Buckley,  40  Conn.  246;  derson  v.  S.,  104  Ind.  467,  4  N.  E. 

S.  V.  Jurche,  17  La.  Ann.  71;   Falk  63,  5  N.  B.  711;   Leonard  v.  S.,   56 

V.  P.,  42  111.  331;  Wheeler  v.  S.,  42  Tex.  Or.  Ap.  84,  119.  S.  W.  98. 

Md.  563;    S.  v.  Tally,  23  La.  Ann.  36.     Schuler   v.    P.,     23    111.     17; 

677.  Fisher  v.  P.,  23  111.  283;   S.  v.  Mc- 

34.  Brown    v.    S.,    40    Ga.    689;  Donnell,    32    Vt.     491.      And    see 
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2.  Instructions  from  Court. — The  right  given  the  jury 
to  judge  of  the  law  takes  from  the  court  no  authority,  and 
it  is  believed  no  duty,  which  it  before  possessed,  to  in- 
struct them  in  the  law.  The  prosecuting  State  seeks  to 
punish  the  defendant  only  for  what  violates  her  laws  as 
expounded  by  her  own  judges.  Hence,  under  every  view 
of  the  right  of  the  jury,  the  court  should  instruct  them 
the  same  in  criminal  causes  as  in  civil.^''  This,  so  far,  is 
with  us  universal  doctrine.  There  are  judges  who  carry 
it  out  with  special  alacrity;  as,  not  only  do  some  very  prop- 
erly remind  the  jurors  that  the  bench  better  knows  the 
law  than  the  panel  and  they  will  be  safe  in  following  its 
advice  thereon,^*  but  others  go  so  far  as  to  tell  them  that 
they  violate  their  oath  if  they  do  not  take  the  law  from 
the  court,^®  which  is  certainly  not  true  if  they  have  the 
right  to  judge  of  it  and  deem  the  court's  cfpinion  wrong. 


Golden  v.  S.,  25  Ga.  527;  McPherson 
V.  S.,  22  Ga.  478;  Carter  v.  S.,  2 
Ind.  617;  Lynch  v.  S.,  9  Ind.  541;- 
McCuUough  V.  S.,  10  Ind.  276;  Wil- 
liams V.  S.,  10  Ind.  503.  Under  a 
statute  making  the  jurors  "judges 
of  the  law  as  well  as  of  the  facts," 
an  instruction  was  by  the  majority 
sustained  that  they  must  accept 
the  opinion  laid  down  by  the  judge 
as  law,  "unless  you  can  say  upon 
your  oaths  that  you  are  better 
judges  of  the  law  than  the  court; 
and  if  you  can  say  upon  your  oaths 
that  you  are  better  judges  of  the 
law  than  the  court,  then  you  are  at 
liberty  so  to  act."  Davison  v.  P., 
90  111.  221,  231.  The  fallacy  of  this 
is  obvious.  Men  every  day  hold 
opinions  not  in  accord  with  those  of 
others  whom  they  concede  to  be 
better  acauainted  with  the  general 
subject  than  themselves.  An  un- 
lettered layman  differs  from  his 
educated  pastor,  yet  is  hot  excom- 
municated for  it;  a  law  student  dis- 


sents from  some  doctrine  held  by 
his  instructor,  yet  loses  neither 
his  standing  in  the  school  nor  his 
social  position.  Verdict  of  ac- 
quittal against  the  law  as  in- 
structed may  not  be  set  aside. 
Brewer  v.  S.,  160  Ala.  66,  49  So. 
336. 

37.  Ante,  §  976;  Murphy  v.  S., 
6  Ind.  490;  Grady  v.  S.,  11  Ga.  253; 
S.  V.  Syphrett,  27  S.  C.  29,  2  S.  E. 
624;  Brown  v.  C,  86  Va.  466,  10  S. 
E.  745. 

38.  C.  V.  McManue,  143  Pa.  64, 
21  A.  1018,  22  A.  761;  S.  v.  Nichol- 
son, 102  N.  C.  465,  9  S.  E.  505; 
Beard  v.  S.,  71  Md.  275,  17  Am.  St. 
536,  17  A.  1044;  S.  v.  Thomas,  47 
Conn.  546,  36  Am.  R.  98;  S.  v.  John- 
son, 30  La.  Ann.'  904;  S.  v.  Hanni- 
bal, 37  La.  Ann.  619;  Spies  y.  P., 
122  111.  1,  3  Am.  St.  320,  12  N.  E. 
865,  17  N.  E.  898. 

39.  S.  V.  Ford,  37  La.  Ann.  443; 
S.  V.  Vinson,  37  L.  Ann.  792. 
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Even  an  instruction  was  sustained  wMch  declared  that 
"unless  your  verdict  accords  with  the  law  as  given  you 
by  the  court,  you  are  guilty  of  wilful  perjury;"*"  while 
yet  no  instruction  in  law  could  be  very  safely  followed 
from  judges  who  did  not  know  that  it  is  never  perjury  to 
make  a  false  promissory  oath,  or  oath  of  ofi&ce,  like  that 
of  the  jury.*^ 

3.  A  Verdict  contrary  to  the  Law, — as  understood  by 
the  court,  will  be  ground  for  a  new  trial,  the  same  where 
the  jury  are  judges  of  the  law  as  where  they  are  not.*^ 

§  988.  An  Explanation — of  the  doctrine  of  this  sub-title 
is  that  the  permission  of  the  jury  to  judge  of  the  law  comes 
as  a  sort  of  compensation  for  the  harsh  rule  which,  both 
in  criminal  and  civil  causes,  holds  the  party  conclusively 
to  have  known  the  law.*^  One  on  trial  is  compelled  to  ad- 
mit, however,  contrary  to  the  fact,  that  when  he  did  the 
thing  he  knew  it  to  be  a  violation  of  law;  though  lawyers 
and  judges,  trained  to  the  investigation  of  juridical  ques- 
tions, may  be  doubtful  of  this,  until,  after  solemn  argu- 
ment, long  consultations,  immense  searchings  of  books,  and 
■deep  ponderings,  the  question  is,  perhaps  by  a  divided 
•court,  judicially  settled.  Our  present  doctrine  mollifies  the 
rule  to  the  extent  that  if,  after  a  full  unfolding  of  the 
question  to  the  jury,  followed  by  an  instruction  from  a 
learned  bench,  they  on  their  oath  believe  the  thing  done 
not  to  have  been  illegal,  the  defendant  shall  not  suffer  for 
it  as  crime. 

III.    The  Court  judging  of  the  Fact. 

§  989.  1.  Necessity — is  a  part  of  the  law  of  the  land, 
supreme  within  its  sphere.**    There  are  facts  upon  which. 

40.  S.  V.  Miller,  53  Iowa,  154,  56  Iowa,  431,  9  N.  W.  343;  Swann 
156,  4  N.  W.  838.  v.  S.,  64  Md.  423,  1  A.  872. 

41.  New  Crim.  Law,  II,  §§  1026  43.  New  Crim.  Law,  I,  §§  294- 
■(2),  1032   (7).  300. 

42.  S.  V.  Sims,  Dudley,  Ga.  213;  44.  New  Crim.  Law,  I,  §§  54,  346 
Oally  V.  S.,  10  Ind.  536;  S.  v.  Rice,  et  seq.,   824;    ante,  §  493  at  seq. 
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if  a  court  does  not  pass,  it  cannot  discharge  its  functions; 
therefore  it  decides  them.    Thus, — 

2.  The  Competency  of  a  Witness — must  be.  determined 
before  he  testifies,  and  it  is  the  like  of  various  other  things- 
connected  with  the  evidence.  Often  a  question  of  this  sort 
involves  an  inquiry  into  a  fact;  and,  when  it  does,  the 
judge  alone  settles  it,  the  jury  taking  no  part  therein,  and 
having  no  power  to  revise  his  finding.*^ 

3.  The  Illustrations — are  numerous.  Thus,  if  the  ques- 
tion arises  whether  to  admit  or  reject  an  infant  witness  as 
being,  or  not,  of  sufficient  mental  or  moral  capacity;*®  or 
whether  one  offered  as  an  expert  is  such  or  not;  *''  or  wheth- 
er a  confession  was  voluntary  or  not;*^  or  whether  a  for- 
eign law  is  or  is  not  proved,*® — the  judge  alone  hears  evi- 
dence and  passes  on  the  fact,  and  not  even  need  the  jury 
be  present.^"    But — 


45.  Jenkins  v.  Davles,  10  Q.  B. 
314,  323,  324;  Washington  v.  S.,  53 
Ala.  29;  Miller  v.  S.,  40  Ala.  54; 
S.  V.  Fidment,  35  Iowa,  541;  Nichol- 
son V.  S.,  38  Md.  140;  Townsend 
V.  S.,  2  Blackf.  151;  P.  v.  Ah  How, 
34  Cal.  218;  Wallace  v.  S.,  28  Ark. 
531;  P.  V.  Stonecifer,  6  Cal.  405; 
P.  V.  Ivey,  49  Cal.  56;  S.  v.  Pritch- 
a'rd,  31  La.  Ann.  209;  S.  v.  Wither- 
spoon,  231  Mo.  706,  133  S.  W.  323; 
Clarence  v.  S.,  86  Neb.  210,  125  N. 
W.  540;  P.  V.  Cook,  148  Cal.  334, 
83  P.  43;  S.  v.  Perloux,  107  La.  601, 
31  So.  1016;  S.  V.  Williams,  111 
La.  205,  35  So.  521;  Dugan  v.  Com., 
102  Ky.  241,  19  Ky.  L.  1273,  43  S.  W. 
418. 

46.  S.  V.  Edwards,  79  N.  C.  648; 
P.  V.  Gregory,  8  Cal.  Ap.  738,  97 
P.  912;  S.  V.  Connors,  233  Mo.  348, 
135  S.  W.  444;  Adams  v.  S.,  5  Okla. 
Cr.  Ap.  347,  114  P.  347;  Johnson 
V.  Com.,  Ill  Va.  877,  69  S.  E.  1104. 

47.  S.  V.  Cole,  94  N.  C.  958;    S, 


V.  Hlnson,  103  N.  C.  374,  9  S.  B.. 
552;  Hammond  v.  SchifC,  100  N.  C. 
161,  6  S.  E.  753. 

48.  Post,  §  1220;  Ellis  v.  S.,  65 
Miss.  44,  7  Am.  St.  634,  3  So.  188; 
S.  V.  Crowson,  98  N.  C.  595,  4  S.  E. 
143;  Corley  v.  S.,  50  Ark.  305,  T 
S.  W.  255;  Brunaugh  v.  S.,  173  Ind. 
483,  90  N.  E.  1019;  Bell  v.  S.,  93 
Ark.  600,  125  S.  W.  1020;  Ausmus 
V.  P.,  47  Colo.  169,  107  P.  204;  Old- 
ham V.  Com.,  136  Ky.  789,  125  S. 
W.  242;  S.  V.  Wilson,  225  Mo.  503, 
125  S.  W.  479;  Thurston  v.  S.,  58 
Tex.  Cr.  Ap.  308, 125  S.  W.  31;  Jonea^ 
V.  S.,  58  Tex.  Cr.  Ap.  313,  125  S. 
W.  914;  Van  Haltren  v.  S.,  142  Wis. 
143,   124   N.   W.   1039. 

49.  1  Bishop,  Mar.  Div.  &  S.,  §§ 
1086,  1087;  Williams  v.  S.,  27  Tex. 
Ap.   466. 

50.  g.  V.  Allen,  37  La.  Ann.  685; 
Ausmus  V.  P.,  47  Colo.  167,  107  P.. 
204. 
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§  989  a.  What  for  Jury. — When  the  court  has  admitted 
the  evidence,  not  afterward  ruling  it  out,^^  the  credibility 
of  the  witnesses  and  its  effect  as  proving  the  issue  or  not 
are  exclusively  for  the  jury;  or,  as  commonly  expressed, 
the  fact  is  for  them.®^  Many  questions  are  compounded 
of  law  and  fact,  and  then  the  court  states  the  law  and  the 
jury  find  the  fact.^* 

§  989  b.  The  Distinction  between  Law  and  Fact — ^is  of- 
ten nice,  and  sometimes  opinions  upon  it  differ.  In  gen- 
eral terms,  it  is  for  the  law  to  determine  whether  or  not 
an  alleged  combination  of  act  and  intent  constitutes  a 
crime;  and  the  question  is  of  fact  whether  or  not  the  de- 
fendant did  the  things  and  entertained  the  intent.^* 


51.  Ante,  §§  966a   (2),  978   (2). 

52.  Ante,  §§  978,  979;  Bsterling 
V.  S.,  30  Ala.  46;  Berry  v.  S.,  10  Ga. 
511;  Whitten  v.  S.,  47  Ga.  297; 
Goss  V.  S.,  40  Tex.  520;  Brown  v. 
S.,  23  Tex.  195;  Gibson  v.  S.,  89 
Ala.  121,  18  Am.  St.  96,  8  So.  98; 
S.  V.  Mitchener,  98  N.  C.  689,  693, 
4  S.  B.  26;  Bowers  v.  P.,  74  111.  418; 
S.  V.  Hoxsie,  15  R.  I.  1,  2  Am.  St. 
838,  22  A.  1059;  S.  v.  Jacobs,  107 
N.  C.  873,  12  S.  E.  248;  S.  T.  Bruce, 
106  N.  C.  792,  11  S.  B.  475;  Lowe 
V.  S.,  88  Ala.  8,  7  So.  97;  S.  v. 
Jones,  77  N.  C.  520;  Smith  v.  S., 
165  Ala.  50,  51  So.  610;  Hurley  v. 
Ter.,  13  Ariz.  2,  108  P.  222;  S.  v. 
Curdy  (Del.),  75  A.  868;  Oliver  v. 
S.,  5  Ga.  Ap.  841,  63  S.  E.  916; 
S.  V.  Marren,  17  Idaho,  766,  107  P. 
993;  P.  v.  Jacobs,  243  111.  580,  90 
N.  E.  1092;  Levering  v.  Com.,  132 
Ky.  666,  117  S.  W.  253;  Ferrell  v. 
Com.  (Ky.  1910),  127  S.  W.  162; 
Lanasa  v.  S.,  109  Md.  602,  71  A. 
1058;  Clarence  v.  S.,  86  Neb.  210, 
125  N.  W.  540;  P.  v.  Biddlson,  24 
N.  Y.  Cr.  R.  343,  121  N.  Y.  S.  129; 
P.  V.  Walker,  198  N.  Y.  329,  91  N.  E. 


806;  Hicks  v.  U.  S.,  2  Okla.  Cr. 
App.  626,  103  P.  873;  Newton  v. 
S.,  58  Tex.  Cr.  Ap.  316,  125  S.  W. 
908;  Keller  v.  U.  S.,  94  C.  C.  A.  368, 
168  Fed.  697. 

53.  Easter  ling  v.  S.,  supra;  Lytle 
V.  Lee,  5  Johns.  112;  S.  v.  William- 
son, 42  Conn.  261;  Long  v.  S.,  52 
Miss.  23;   Crumpton  v.  S.,  167  Ala. 

4,  52  So.  605. 

54.  There  is  not  much  choice  in 
cases  to  illustrate  this  proposition, 
but  the  reader  may  consult  the  fol- 
lowing: S.  V.  Williams,  30  Mo.  364; 
Rex  V.  Hart,  1  Moody,  486;  S.  v. 
Collins,  8  Ire.  407;  C.  v.  Keenan, 
67  Pa.  203;  C.  v.  Belding,  13  Met. 
10;  McPherson  v.  S.,  22  Ga.  478; 
Turpin  v.  S.,  19  Ohio  Ct.  540;  Hess 
V.  S.,  5  Ohio,  5,  22  Am.  D.  767;  C.  v. 
Bush,  112  Mass.  280;  Skidmore  v. 
S.,  43  Tex.  93;  P.  v.  Woody,  48  Cal. 
80;  Reg.  v.  Cooper,  2  Q.  B.  D.  510; 

5.  V.  Scott,  48  Mo.  422;  Newton  v. 
S.,  15  Pla.  610;  Anderson  v.  S.,  2 
Kelly,  370;  Gallagher  v.  S.,  3  Minn. 
270;  P.  V.  Hawley,  3  Mich.  330;  U. 
S.  V.  Jackalow,  1  Black,  484. 


CHAPTEE  LXIX. 

THE  JURY  DURING  THE  TRIAL  TO  THE  VERDICT. 

§990.  The  Subject  of  this  Chapter, — while  we  have 
many  decisions  upon  it,  will  be  best  disposed  of  briefly.  For 
the  old  law  has  long  been  and  still  is  in  a  course  of  gradual 
modification;  there  are  in  our  States  numerous  statutes 
diversely  varying  the  unwritten  rule,  which  itself  is  not 
quite  the  same  in  all  of  them;  and  the  result  is  that  we 
have  but  few  doctrines  which  can  be  said  to  be  universal 
with  us.  And  though  a  reference  to  the  decisions  will  be 
everywhere  helpful,  it  would  be  vain  for  this  volume  to 
conduct  the  reader  through  all  the  local  paths  in  our  diver- 
sified jurisdictions. 

§  991.     In  the  Care  of  an  Officer : — 

1.  At  Times, — as,  when  the  court  is  not  sitting,  or  when 
the  jury  are  absent  for  some  special  reason, — the  judge 
and  jurors  cannot  be  together;  and  then  they  are,  or  not, 
committed  to  the  care  of  an  officer,  as  the  case  may  re- 
quire.   Thus, — 

2.  Deliberating  on  Verdict. — ^When  retiring  to  deliber- 
ate on  their  Verdict,  there  is  sent  with  them  an  officer  to 
whom,  in  the  English  practice,  is  administered  the  follow- 
ing oath: — 

"You  shall  well  and  truly  keep  this  jury  in  some  convenient  and 
private  place,  without  meat,  drink,  or  fire  (candle  light  excepted); 
you  shall  not  suifer  any  person  to  speak  to  them,  neither  shall  you 
speak  to  them  yourself,  unless  it  be  to  ask  them  if  they  are  agreed 
on  their  verdict,  without  leave  of  the  court.    So  help  you  God." »" 

55.     2    Gude   Crown   Pract.    584.  without  meat,  drink,  fire,  or  candle; 

Chitty  gives  the  oath  from  Dalton's  you  shall  suffer  none  to  speak  to 

Justice,   c.    185,  thus:    "You    shall  them;    neither  shall  you   speak  to 

swear  that  you  shall  keep  this  jury  them  yourself,  but  only  to  ask  them 

(846) 
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3.  With  Us, — at  the  present  day,  the  keeping  of  the 
jury  with  these  deprivations  is  nowhere  practised;  so  the 
oath,  either  hy  force  of  statutes  or  otherwise,  is  modified 
accordingly.^^ 

§992.  Omitting  Oath. — There  is  authority  for  saying 
that  where  the  jury  are  committed  to  a  sworn  officer,  this 
special  oath  need  not  be  administered  to  him.^^  But  in 
most  of  our  States  its  omission  is  deemed  error;  ^*  though 
in  some  the  verdict  will  not  be  set  aside  if  not  affected 
thereby.^® 

§  993.  During  an  Adjournment, — ^in  cases  wherein  the 
jury  are  not  to  separate  after  the  trial  is  begun,  and  on 
other  occasions  when  they  are  to  be  kept  together  out  of 


whether  they  are  agreed.  So  help 
you  God."  1  Chit.  Crim.  Law,  632. 
But  the  form  in  the  text  is  from  a 
later  publication,  and  from  actual 
practice.  The  date  of  the  hook  is 
1828.  It  must  be  deemed  our  com- 
mon law  form,  if  we  have  any.  See, 
Russell  V.  S.,  66  Neb.  497,  92  N.  W. 
751. 

56.  See,  for  example,  Lewis  v. 
P.,  44  111.  452;  C.  v.  Shields,  2 
Bush,  81;  Spain  v.  S.,  8  Bax.  514; 
S.  V.  Hayes,  78  Mo.  307;  S.  v. 
Hays,  78  Mo.  600;  Knouff  v.  P.,  6 
Bradw.  154;  Buxton  v.  S.,  89  Tenn. 
216,  14  S.  W.  480;  Samschen  v.  S., 
8  Tex.  p.  45;  Scott  v.  S.,  7  Lea, 
232. 

57.  Davis  v.  S.,  15  Ohio,  72,  45 
Am.  D.  559.  See  Bennett  v.  C,  8 
Leigh,  745;.  Roberts  v.  S.,  72  6a. 
673;  S.  V.  Crawford,  99  Mo.  74,  12 
S.  "W.  354;  Knouff  v.  P.,  6  Bradw. 
154;  Atterberry  v.  S.,  56  Ark.  515, 
20  S.  W.  411;  Longley  v.  Com.,  99 
Va.  807,  810,  37  S.  E.  339. 

58.  Hare  V.  S.,  4  How.  Miss.  187; 
Lewis  V.  P.,  44  111.  452;  C.  v. 
Shields,  2  Bush,  81;  Brucker  v.  S., 


16  Wis.  333,  336.  A  slight  variance 
from  the  statuory  form  of  the  oath 
has  been  held  not  to  require  a  dis- 
turbing of  the  verdict.  Hlttner  v. 
S.,  19  Ind.  48;  Scott  v.  S.,  7  Lea, 
232.  And  it  was  the  same  where 
the  sheriff  himself  took  charge  of 
the  jury  after  his  deputy  had  been 
sworn.  P.  V.  Hughes,  29  Cal.  257; 
Dreyer  v.  P.,  188  111.  40,  58  N.  B. 
620,  59  N.  E.  424,  58  L.  R.  A.  869; 
aff'd  187  TJ.  S.  81,  ?3  S.  Ct.  28,  47 
Law  Ed.  49;  S.  v.  McCormick,  57 
Kan.  440,  46  P.  777,  57  Am.  St. 
Rep.  341.  By  whom  administered. 
Nicholson  v.  S.,  38  Fla.  99,  20  So. 
818;  must  conform  to  statutory  re- 
quirements. S.  V.  Lashell,  9  Kan. 
Ap.  887,  61  P.  678;  when  adminis- 
tered. S.  V.  Armstrong,  167  Mo. 
257,  66  S.  W.   971. 

59.  McCann  v.  S.,  9  Sm.  &  M. 
465;  S.  V.  Hayes,  78  Mo.  307;  S. 
V.  Hays,  78  Mo.  600.  See  Samschen 
V.  S.,  8  Tex.  Ap.  45;  Reed  v.  Com., 
98  Va.  817,  36  S.  B.  399;  S.  v. 
Frier,  118  Mo.  648,  651,  24  S.  W. 
220. 
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the  presence  of  the  court,  they  should  in  like  maimer  be 
placed  under  the  charge  of  a  sworn  officer.®"  Perhaps  an 
omission  of  this  will  not  always,  no  harm  being  shown,  re- 
quire a  new  trial;  but  sometimes  it  will.®^ 

§  994.    in  the  Presence  of  the  Court : — 

1.  Under  the  Control  of  the  Court, — when  open  in  the 
transaction  of  business,  are  at  all  times  the  jury  if  pres- 
ent.«2 

2.  Not  without  Leave — should  a  juror  separate  himself 
from  his  fellows,®^  converse  with  outside  persons,®*  listen 
to  anything  from  them  concerning  the  case,®^  fall  asleep 
during  the  trial,®®  or  take  minutes  of  the  evidence.®'^  But 
a  mere  inadvertent  irregularity  of  this  sort,  not  extreme, 
where  no  corrupting  influence  has  reached  the  juror  and 
no  harm  has  been  done,  will  not  require  the  setting  aside 
•of  the  verdict.®*     In  other  circumstances,  the  irregularity 


60.  Gibbons  v.  P.,  23  111.  518; 
Mclntyre  v.  P.,  38  111.  514;  Stone 
V.  S.,  4  Humph.  27;  U.  S.  v.  Holt, 
168  P.  141;  but  see,  P.  v.  Coyne, 
111  Cal.  295,  48  P.  218;  S.  v.  Bur- 
ton, 65  Kan.  704,  70  P.  640. 

61.  Jones  v.  S.,  2  Blackf.  475; 
Gant  V.  S.,  55  Tex.  Cr.  Ap.  284,  116 
S.  W.  801. 

62.  New  C'rlm.  Law,  II,  §  254; 
Phillips  V.  C,  19  Grat.  485. 

63.  McQuillen  v.  S.,  8  Sm.  &  M. 
587;  Cohron  v.  S.,  20  Ga.  752;  P. 
V.  Oyer  and  Terminer,  101  N.  Y. 
245,  54  Am.  R.  691,  4  N.  E.  259; 
Russell  V.  S.,  11  Tex.  Ap.  288. 

64.  Riley  v.  S.,  9  Humph.  646; 
Barlow  v.  S.,  2  Blackf.  114;  Cook 
V.  S.,  85  Miss.  738,  38  So.  113. 

65.  Alexander  v.  C,  105  Pa.  1; 
S.  V.  Smith,  24  "W.  Va.  814;  S.  v. 
Fruge,  28  La.  Ann.  657;  S.  v.  Crane, 
110  N.  C.  530,  15  S.  E.  231;  C.  v. 
"White,  147  Mass.  76,  14  N.  E.  611. 


66.  Cogswell  V.   S.,   49   Ga.   103. 

67.  Cheek  v.  S.,  35  Ind.  492;  S. 
V.  Craighead,  114  La.  84,  38  So.  28. 

68.  Cohron  v.  S.,  supra;  Riley  v. 
S.,  supra;  Whitney  v.  S.,  8  Mo. 
165;  S.  V.  Carstaphen,  2  Hayw.  238; 
S.  V.  Lytle,  5  Ire.  58;  Porter  v.  S., 
2  irid.  435;  Rowe  v.  S.,  11  Humph. 
491;  Nelson  v.  S.,  32  Tex.  71;  Rus- 
sell V.  S.,  supra;  Cartwright  v.  S., 
12  Lea,  620;  Ogle  v.  S.,  16  Tex.  Ap. 
361;  S.  V.  Crane,  110  N.  C.  530,  15 
S.  E.  231;  P.  V.  McCurdy,  68  Cal. 
576,  10  P.  207;  S.  v.  Orrick,  106 
Mo.  Ill,  17  S.  W.  176,  329;  P.  v. 
Murray,  94  Cal.  212,  28  Am.  St. 
113,  29  P.  494;  S.  v.  Craig,  78  Iowa, 
637,  43  N.  W.  462;  C.  v.  White,  147 
Mass.  76,  14  N.E.  61;  S.  v.  Morris, 
58  Or.  397,  114  P.  476;  Davis  v.  S., 
54  Tex.  Cr.  Ap.  236,  114  S.  W.  366; 
Robinson  v.  S.,  58  Tex.  Cr.  Ap.  550, 
126  S.  W.  276;  S.  v.  Burns,  19  Wash 
52,  52  P.  316. 
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will.^*    A  presumption  of  injury  may  arise  from  miscon- 
duct.'^o 

3.  By  Permission  of  Court, — according  to  some  and 
perhaps  air  opinions,  there  may  be  separations  while  the 
trial  panel  is  being  made  up,  if  creating  no  inconveni- 
ence; ■^i  even  in  a  capital  ''^"-  case,  the  entire  elected  jury  has 
been  allowed  to  separate  before  the  beginning  of  the  trial  ;''^ 
and  while  the  trial  is  progressing,  a  juror  for  a  necessary 
purpose  may  be  granted  temporary  absence  from  his  fel- 
lows and  the  court-room ;  ''*  but,  at  least  in  general,  he 
should  be  in  the  care  of  a  sworn  officer  J* 

§  995.  In  What  Cases  the  Jury  may  be  permitted  to 
leave  the  Presence  of  the  Court,  unattended,  and  sepa- 
rate : — 

In  Felony, — whether  capital  or  not,  the  English  practice 
seems-  in  no  case  to  allow  such  separation,  even  at  an  ad- 
journment over  night.''^    In  capital  felonies,  the  same  rule 

69.  Cheek  v.  S.,  supra;  Cogs-  33;  P.  v.  Bonney,  19  Gal.  426;  Com. 
■well  V.  S.,  supra;  Hunter  v.  S.,  43  v.  Simon,  44  Pa.  Sup.  Ct.  538,  545; 
Ga.  483;  S.  v.  Shippy,  Brayt.  169;  Daxanbeklar  v.  P.,  93  111.  Ap.  553. 
Stone  V.  S.,  4  Humph.  27;  Russell  74.  P.  v.  Bonney,  supra;  Jum- 
V.  P.,  44  ni.  508;  S.  v.  Parrant,  16  pertz  v.  P.,  21  111.  375;  Robbins  v. 
Minn.  178;  Hines  v.  S.,  8  Humph.  S.,  49  Ala.  394;  WUhelm  v.  P.,  72 
597;  P.  V.  McCoy,  71  Cal.  395,  12  111.  468;  English  v.  S.,  28  Tex.  Ap. 
P.  272;  C.  V.  White,  148  Mass.  429,  500,  13  S.  W.  775;  S.  v.  Scanlon, 
19  N.  E.  222.  52  La.  Ann.  2058,  28  So.  211;   S.  v. 

70.  Green  v.  S.,  59  Miss.  501;  P.  Dyer,  139  Mo.  199,  40  S.  "W.  768; 
V.  'Ebanks,  117  Cal.  652,  49  P.  1049.  S.  v.  Olberman,  33  Ore.  556,  55  P. 

71.  Frances   v.    S.,   6   Fla.   306;  866;  drinking  liquor  in  saloon. 
Tooel  V.  C,  11  Leigh,  714;   Martin  75.     In  a  larceny  trial,  adjourned 
V.  C,  2  Leigh,  745.    See  Hunter  v.  over  night,  where  the  jury  begged 
S.,  43  Ga.  483;   S.  v.  Baudoin,  115  to  be  allowed  to  go  home,  Martin, 
La.  773,  40  So.  42.  B.    "said   the   law   was    imperative 

71a.    S.  V.  Nelson,  91  Minn.  143,  that  in   a  case   of   felony,   a  jury 

97  N.  W.  652.  must  never  separate  until  the  case 

72.  S.  V.  Burns,  33  Mo.  483.  And  was  over."  Reg.  v.  Hore,  3  Fost. 
see  S.  V.  Brannon,  45  Mo.  329.  But  &  F.  315,  317.  And  see  Rex  v. 
see  P.  V.  Meany,  4  Johns.  294.  Kinnear  2  B.  &  Aid.  462. 

73.  S.   v.   McElmurray,   3   Strob. 
2  C.  P.— 54 
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almost  universally  applies  witli  us;^*  but  in  some  of  tlie 
States,  even  in  capital  trials,  it  is  within  tlie  discretion 
of  the  court,  not  necessarily  to  be  exercised,  to  permit 
separations  at  adjournmentsJ^  In  other  of  our  States, 
this  sort  of  separation  is  forbidden  also  in  felonies  not 
capital,  punishable  in  the  State  prison.'^®  Otherwise  than 
as  above,  the  American  doctrine  in  felony  ^^  is  the  same 
as — 

§  996.  1.  In  Misdemeanor. — Here,  both  by  the  Eng- 
lish practice  and  the  American,  it  is  within  the  discretion 
of  the  presiding  judge  to  permit  the  jury  to  separate  and 
disperse  at  the  adjournments. ^°  And  in  more  or  less  of 
our  States  this  doctrine  applies  to  the  mass  of  criminal 
cases,  without  reference  to  the  degree  of  the  crime.*  ^ 
Whereupon, — 


76.  Jumpertz  v.  P.,  21  111.  375"; 
McLean  v.  S.,  8  Mo.  153;  S.  t. 
Godfrey,  Brayt.  170;  Quinn  v.  S., 
14  Ind.  589;  S.  v.  Frank,  23  La.  Ann. 
213;  P.  V.  Shafer,  1  Utah,  260;  C. 
V.  Boyle,  9  PWlad.  592;  S.  v.  Evans, 
21  La.  Ann.  321;  Morgan  v.  S.,  48 
Ala.  65;  Williams  v.  S.,  48  Ala.  85; 
Woods  V.  S.,  43  Miss.  364;  S.  v. 
Collins,  81  Mo.  652;  S.  v.  Brown, 
2  Mary.  (Del.)  380,  36  A.  458; 
Gamble  v.  S.,  44  Fla.  429,  33  So. 
471;  P.  V.  Hull,  86  Mich.  449,  49 
N.  W.  288;  Hempton  v.  S.,  Ill  Wis. 
127,  86  N.  W.  596. 

77.  S.  V.  Anderson,  2  Bailey,  565, 
566;  S.  V.  McKee,  1  Bailey,  651,  21 
Am.  D.  499;  S.  v.  Babcock,  1  Conn. 
401;  S.  V.  Felter,  25  Iowa,  67;  P. 
T.  Stephens,  19  N.  Y.  549,  553;  P. 
V.  Montgomery,  13  Abb.  Pr.,  n.  s., 
207;  S.  V.  Ryan,  13  Minn.  370;  S. 
V.  Belcher,  13  S.  C.  459;  S.  v.  Mc- 
Kinney,  31  Kan.  570,  3  P.  356;  S. 
V.  HenrickSi  32  Kan.  559,  4  P.  1050 ; 
Cunningham  v.  S.,  94  Miss.  228,  48 
So.  297;  Ter.  v.  Chenowith,  3  N.  M. 


225,  5  P.  532;  Armstrong  v.  S.,  2 
Okla.  Cr.  Ap.  567,  103  P-  658;  S. 
V.  Clark,  51  W.  Va.  457,  41  S.  B. 
204;  Gamble  v.  S.,  44  Fla.  429,  33 
So.  471,  60  L.  R.  A.  547,  103  Am. 
St.   150. 

78.  McLean  v.  S.,  supra;  Berry 
V.  S..  10  Ga.  511;  Wiley  v.  S.,  1 
Swan,  Tenn.  256;  Anonymous,  63 
Me.  590;  Cochran  v.  S.,  7  Humph. 
544;  Tervln  v.  S.,  37  Fla.  396,  20 
•So.  551;  Smith  v.  S.,  40  Fla.  203, 
23  So.  854;  S.  v.  Brown,  2  Marv. 
(Del.)   380,  36  A.  458. 

79.  S.  V.  Evans,  supra;  McCreary 
V.  C,  29  P.  323. 

80.  Rex  V.  Woolf,  1  Chit.  401; 
Rex  V.  Kinnear,  2  B.  &  Aid.  462; 
Prewitt  V.  S.,  65  Miss.  437. 

81.  Davis  V.  S.,  15  Ohio,  72,  45 
Am.  D.  559;  Evans  v.  S.,  7  Ind.  271, 
where  it  appears  that  this  is  so  in 
Indiana  by  staute.  Nicholson  v.  S., 
18  Wyo.  298,  106  P.  929.  Statute 
permitting  not  repugnant  to  consti- 
tution. Armstrong  v.  S.,  2  Okla. 
567,   103   P.   658. 
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2.  Caution  to  Jury. — The  judge  permitting  tlie  separa- 
tion should  caution  the  jury  not  to  converse  with  any  per- 
son about  the  cause,  or  suffer  such  conversation  in  their 
presence,  or  read  newspaper  reports  of  it,  or  comments,  and 
the  like.*^  Some  of  the  States  have  a  provision  of  this 
sort  in  their  statutes.®*  An  inadvertent  neglect  of  it  will 
not  necessarily  require  a  new  trial,®*  but  it  may.®® 

§  997.  What  the  Court  may  permit  to  the  Jury  while  in 
the  Officer's  Care: — 

Necessaries. — The  day  of  compelling  verdicts  by  with- 
holding from  the  jury  the  necessaries  of  life  has  gone  by.®® 
While  they  are  deliberating,  therefore,  and  while  they  are 
in  the  care  of  an  officer  during  an  adjournment,  the  court 
may  and  should  allow  them  needful  medicines,®'^  food,®® 
and  opportunities  to  change  their  raiment.®*  And  in  proper 
circumstances,  it  may  even  permit  them  to  walk  abroad  for 
recreation  and  health;  the  officer  going  with  them,  they 
speaking  to  no  one,  and  no  one  being  suffered  to  speak  to 
them.*"  Other  things  also  of  this  general  nature  may  be 
conceded.®^ 

82.  McCreary  v.  C,  29  Pa.  323;  87.  Ante,  §  948;  O'Shields  v.  S., 
327;  Crocker  v.  Hoffman,  48  Ind.  55  Ga.  696;  P.  v.  Hoch,  150  N.  Y. 
207;    Prewitt  t.   S.,  supra.     See  P.      291,  44  N.  E.  976. 

V.  Murray,  94  Cal.  212,  29  P.  494;  88.     O'Shields  v.  S.,  supra;   C.  v. 

S.  V.  McKlnney,  31  Kan.  570,  3  P.  Roby,  12  Pick.  496;  S.  v.  Hamilton, 

356.  19    OMo,   116;    U.    S.   v.   Haskell,   4 

83.  S.  V.  Stackhouse,  24  Kan.  ^^^'^^  ^  C.  402;  P.  v.  Kelly,  46 
445;  Johnson  v.  S.,  68  Ark.  401,  ^^^-  ^55.  357;  Com.  y.  Edgerton,  200 
59   S.  W.   34;    S.   y.   McKlnney,   31  ^^^^-  '^^'  ^6  N^  f  ■  ^68. 

Kan.  570,  3  P.  356;   P.  y.  Ebanks,  ^9.    S.   y.   O'Brien,   7  R.   I.   336; 

117  Cal.  652,  49  P.  1049.  40  L.  R.  A.  ^^  ^-  Caulfield,  23  La.  Ann.  148;  Gott 

269.    One  admonition  is  enough.    S.  ^-    ?-    ^^^    III.    249,    58   N.   E.    293. 

y.   Stockhammer,   34  Wash.  262,  75  ^0.     S.  y.  Perry,  Bushee,  330;    S. 

p    g^Q                                                      ■  y.   Griffin,   71   Iowa,   372,   32  N.  W. 

447.    See  S.  y.  Populus,  12  La.  Ann. 

84.  P.  y.  Draper,  28  Hun,  1.  ^^p.  Eastwood  y.  P.,  3  Par.  Cr.  25, 

85.  S.  y.  Mulkins,  18  Kan.  16;  52;  p.  y.  Montgomery,  13  Abb.  Pr. 
Johnson  v.  S.,  68  Ark.  401,  59  S.  W.  jj.  g,  207. 

34.  91.     Crockett  y.  S.,  52  Wis.  211,  38 

86.  Pope  y.  S.,  36  Miss.  121;  Rus-  Am.  R.  733,  8  N.  W.  603;  C.  v. 
sell  y.  S.,  66  Neb.  497,  92  N.  W.  Gagle,  147  Mass.  576,  18  N.  E.  417. 
751.                                    '  Attendance    at   church.     Taylor   v. 
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§  998.   The  Consent  of  the  Prisoner : — 

In  Some  Cases, — effect  appears  to  have  been  given  to 
the  defendant's  consent  to  a  separation  not  otherwise 
allowable.®^  But  by  the  better  doctrine,  he  is  not  in  a 
position  to  give  consent;  it  should  not  be  asked;  and  the 
permission  thus  procured  is  nuU.®^ 

§  998  a.     The  Jury  deliberating  on  their  Verdict : — 

1.  Communications  with  Officer.-^The  officer  in  charge 
of  the  jury  ^*  must  be  in  a  position  to  communicate  with 
them.  In  good  practice,  he  should  not  be  in  their  room 
during  actual  deliberations;  yet  Ms  mere  presence,  when 
working  no  harm,  has  not  been  deemed  ground  for  setting 
aside  the  verdict.®^     They  should  not  ask  his  opinion  of 


S.,  86  Neb.  795,  126  N.  W.  752.  Call 
of  nature.  S.  v.  Dyer,  139  Mo.  199, 
40  S.  W.  768.  Barber  shop.  Com. 
V.  Gearhardt,  205  Pa.  387,  54  A. 
1029. 

92.  S.  V.  Mix,  15  Mo.  153;  Friar 
v.  S.,  3  How.  Miss.  422;  Quinn  v. 
S.,  14  Ind.  589;  Stephens  v.  P.,  19 
N.  Y.  549;  Kirk  -v".  S.',  73  Ga.  620; 
Wilson  V.  S.,  18  Tex.  Ap.  576;  Hen- 
ning  V.  S.,  106  Ind.  386,  55  Am.  R. 
756,  6  N.  E.  803,  7  N.  E.  4;  Durham 
V.  S.,  70  Ga.  264;  S.  v.  Ward,  48 
Ark.  36,  3  Am.  St.  213,  2  S.  W.  191. 
Under  a  statute.  Hartigan  v.  Ter- 
ritory, 1  Wash.  Ter.  n.  s.  447;  P. 
V.  Cord,  157  Cal.  562,  108  P.  551; 
Hennlng  v.  S.,  106  Ind.  386,  6  N.  E. 
803,  7  N.  E.  4,  55  Am.  R.  756; 
S.  V.  Smith,  102  Iowa,  656,  72  N.  W. 
279;  S.  V.  Frier,  118  Mo.  648,  24 
S.  W.  220. 

93.  Ante,  §§  121,  271  (2),  274; 
Rex  V.  Woolf,  1  Chit.  401,  420,  421; 
Wesley  t.  S.,  11  Humph.  502;  Berry 
V.  S.,  10  Ga.  511;  Wiley  v.  S.,  1 
Swan,  Tenn.  256;  P.  v.  v.  Backus, 
5  Cal.  275;  Pelffer  v.  C,  15  Pa.  468, 
53  Am.  D.  605;  Rex  v.  Kinnear,  2 


B.  &  Aid.  462,  464;  P.  v.  Shafer,  1 
Utah,  260;  Woods  v.  S.,  43  Miss. 
364;  Cantwell  v.  S.,  18  Ohio  St.  477. 
See  New  Crim.  Law,  I,  §  997  (2); 
Anderson  v.  S.,  2  Wash.  183,  26  P. 
267;  S.  V.  Parker,  25  Wash.  405,  65 
P.  776. 

94.  Ante,   §   991. 

95.  S.  V.  Hopper,  71  Mo.  425; 
Slaughter  v.  S.,  24  Tex.  410;  P.  v. 
Hartung,  4  Par.  Cr.  256,  316;  Wil- 
son V.  P.,  4  Par.  Cr.  619,  632;  S. 
V.  Caulfield,  23  La.  Ann.  148;  Mar- 
tin V.  S.,  9  Tex.  Ap.  293;  Gainey 
V.  P.,  97  111.  270,  37  Am.  R.  109; 
Smith  V.  S.,  78  Ga.  71.  See  ante,  § 
861;  C.  V.  Shields,  2  Bush,  81;  Caleb 
V.  S.,  39  Miss.  721;  Kee  v.  S.,  28 
Ark.  155;  P.  v.  Kelly,  46  Cal.  355; 
P.  V.  Knapp,  42  Mich.  267,  36  Am. 
R.  438,  3  N.  W.  927;  McGulre  v.  S.. 
10  Tex.  Ap.  125;  S.  v.  Snyder,  20 
Kan.  306;  Rickard  v.  S.,  74  Ind. 
275;  P.  V.  Knapp,  42  Mich.  267,  3 
N.  W.  927,  36  Am.  R.  438;  Gandy 
V.  S.,  24  Neb.  716,  40  N.  W.  302; 
Shular  v.  S.,  160  Ind.  300,  66  N.  E. 
746;  S.  V.  Tepo,  23  Mont,  473,  59 
P.  721.    As  to  what  communications 
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the  law  of  the  case,  and  he  should  not  give  it,  or  bring 
them  law  books;  *®  but  they  may  make  known  to  him  their 
desires  for  food  and  other  necessaries,®'^  and  transmit 
through  him  any  proper  communications  to  the  court.®* 

2.  Separations.  ®® — It  is  impossible  that  in  a  protracted 
deliberation  there  should  be  no  leaving  of  the  room.  To 
answer  a  call  of  nature,^  to  go  to  and  partake  of  meals,^ 
and  various  other  like  things  essential  in  the  discharge  of 
their  duties,  will  require  more  or  less  of  this;  then,  if  an  offi- 
cer duly  attends  them,  there  is  not  necessarily,  in  all  cases, 
yet  in  some  there  is,  even  a  technical  separation.  And 
whether  the  separation  becomes  actual  or  not,  and  though 
it  is  such  as  to  be  reprehensible,  it  will  not  destroy  the  ver- 
dict unless  in  fact  or  presumptively  it  created  either  injury 
or  danger  thereof  to  the  party;  then  it  will.^ 


with  officer  will  invalidate  verdict. 
McFalls  V.  S.,  66  Ark.  16,  48  S.  W. 
492;Coolman  v.  S.,  163  Ind.  503,  72 
N.  E.  568;  Wilkerson  v.  S.,  78  Miss. 
356,  2S  So.  170;  Shaw  v.  S.,  79 
Miss.  577,  31  So.  209;  S.  v.  Stubhle- 
fleld,  157  Mo.  360,  58  S.  W.  377. 

96.  Ante,  §  982a;  P.  v.  Hartung, 
4  Par.  Cr.  256;  Wilson  v.  P.,  4  Par. 
Cr.  619;  S.  v.  Rowell,  75  S.  C.  494, 
56  S.  E.  23. 

97.  C.  V.  Roby,  12  Pick.  496; 
Pope  V.  S.,  36  Miss.  121. 

98.  Fisher  v.  P.,  23  111.  283,  295; 
C.  V.  Jenkins,  Thacher  Grim.  Gas. 
118,  128;  S.  V.  Sanders,  75  S.  C. 
409,  56  S.  E.  35. 

99.  Post,  §  999  (1). 

1.  S.  V.  Nockum,  41  La.  Ann. 
689,  6  So.  729;  S.  v.  Washburn,  91 
Mo.  571,  4  S.  W.  274;  Neal  v.  S.,  64 
G'a.  272;  S.  v.  Payton,  90  Mo.  220, 
2  S.  W.  394;  Cooper  v.  S.,  120  Ind. 
377,  22  N.  B.  320;  Gandy  v.  S.,  24 
Neb.  716,  40  N.  W.  302;  S.  v. 
Veillon,  105  La.  411,  29  So,  883; 
S.  v.  Gregory,  158  Mo.  139,  59  S. 
W.  89. 


2.  S.  V.  Nockum,  41  La.  Ann. 
689,  6  So.  729;  S.  v.  Murray,  91  Mo. 
95,  3  S.  W.  397;  Goleman  v.  S.,  17 
Pla.  206;  Wilson  v.  S.,  6  Bax.  206; 
Odle  V.  S.,  6  Bax.  159;  Wright  v. 
S.,  35  Ark.  639;  S.  v.  Gray,  100  Mo. 
523,  13  S.  W.  806;  Spaulding  v. 
S.,  61  Neb.  289,  85  N.  W.  80. 

3.  S.  V.  Conway,  23  Minn.  291; 
Soria  v.  S.,  2  Tex.  Ap.  297;  Wright 
v.  S.,  17  Tex.  Ap.  152;  S.  v.  Brown, 
7  Or.  186;  West  v.  S.,  7  Tex.  Ap. 
150;  Jones  v.  C,  79  Va.  213;  S.  v. 
Cartright,  20  W.  Va.  32;  Goersen  v. 
C,  106  Pa.  477,  51  Am.  R.  534; 
Territory  v.  Hexter,  3  Mont.  206; 
Hoover  v.  S.,  5  Bax.  672;  Love  v. 
S.,  6  Bax.  154;  Davis  v.  S.,  3  Tex. 
Ap.  91;  S.  V.  Harris,  12  Nev.  414; 
Riley  v.-S.,  95  Ind.  446;  Clayton  v. 
S.,  100  Ind.  201;  Maclin  v.  S.,  44 
Ark.  115;  Elkin  v.  P.,  5  Colo.  508; 
Cox  V.  S.,  7  Tex.  Ap.  1;  Goode  v. 
S.,  2  Tex.  Ap.  520;  Polin  v.  S.,  14 
Neb.  540,  16  N.  W.  898;  S.  v.  Col- 
lins, 86  Mo.  245;  S.  v.  Witten,  100 
Mo.  525,  13  S.  W.  871;  S.  v.  Har- 
per, 101  N.  C.  761,  7  S.  B.  730;  Ter- 
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3.  In  Arriving  at  their  Verdict, — the  jury's  misconduct 
may  cause  its  reversal,  though  the  incompetency  of  their 
own  testimony  therefor*  renders  this  proceeding  seldom 
available.  If  they  do  not  spontaneously  agree,  they  should 
confer  together,  each  speaking  in  the  hearing  of  all,  not  in 
clusters  of  two  or  three  privately.^  Each  should  give  due 
weight  to  the  opinions  of  the  others,  but  not  consent  where 
his  judgment  cannot  approve."  Any  device  whereby  the 
verdict  is  influenced  by  chance  is,  therefore,  illegal,  and 
renders  it  void.''  No  juror  or  combination  of  jurors  should 
attempt  to  coerce  another.*  All  evidence  must  by  the 
modern  practice  be  delivered  in  open  court;  and  one  ju- 
rors's  statements  to  the  rest,  of  what  he  knows,  will  if 
acted  on  furnish  ground  for  a  new  trial."     It  is  the  same 


ritory  v.  Hart,  7  Mont.  489;  Bians 
V.  S.,  35  Ark.  118.  And  see  Butler 
V.  S.,  72  Ala.  179;  S.  v.  Deas,  38 
La.  Ann.  581;  P.  v.  Cord,  157  Cal. 
562,  108  P.  551;  Ossenkop  v.  S.,  86 
Neb.  539,  126  N.  W.  72;  Chance  v. 
S.,  5  Okla.  Cr.  Ap.  194,  113  P.  996; 
P.  V.  Adams,  143  Cal.  208,  76  P. 
954,  66  L.  R.  A.  247;  S.  v.  SMpley, 
171  Mo.  544,  71  S.  W.  1039;  S.  v. 
Devall,  51  La.  Ann.  497,  25  So. 
384;  S.  V.  Robinson,  20  W.  Va.  713, 
43  Am.  799. 

4.  Ante,  §  874;  S.  v.  McNamara, 
100  Mo.  100,  13  S.  W.  938;  S.  v. 
Royal,  90  N.  C.  755;  S.  v.  Fox,  79 
Mo.  109.  See  P.  v.  Hunt,  59  Cal. 
430;  Osborn  v.  S.  (Ark.  1910),  131 
S.  W.  542;  P.  V.  Murphy,  146  Cal. 
502,  80  P.  709;  P.  v.  CMn  Non,  146 
Cal.  561,  80  P.  681;  Johnson  v.  P., 
33  Colo.  224,  80  P.  133;  S.  v.  Fer- 
guson, 114  La.  90,  38  So.  23;  S.  v. 
Sebastian,  215  Mo.  58,  114  S.  W. 
522;  L?e  v.  S.,  121  Tenn.  521,  116 
S.  W.   881. 

5.  Monroe  v.  S.,  5  Ga.  85. 

6.  Ante,  §  982;  Rothbauer  v.  S., 
22   Wis.     468;     Nelson     v.     S.,     10 


Humph.  518.  See  C.  v.  Drew,  4 
Mass.  391;  Grinnell  v.  Phillipsi  1 
Mass.  530,  541;  Cochran  v.  S.,  7 
Humph.  544;  S.  v.  Turner,  6  Bax. 
201;  S.  V.  Wallman,  31  Iva.  Ann. 
146;  Montgomery  v.  S.,  13  Tex. 
Ap.  74. 

7.  Crabtree  v.  S.,  3  Sneed,  302; 
Dooley  Y.  S.,  28  Ind.  239;  C.  v. 
Wright,  1  Cush.  46;  Gourlay  v.  Hut- 
ton,  10  Wend.  595;  Warren  v.  S., 
9  Tex.  Ap.  619;  Hunter  v.  S.,  8 
Tex.  Ap.  75;  Joyce  v.  S.,  7  Bax. 
273;  Wood  v.  S.,  13  Tex.  Ap.  135, 
44  Am.  R.  701;  Glidewell  v.  S.,  15 
Lea,  133;  Williams  v.  S.,  15  Lea, 
129,  54  Am.  R.  404;  Driver  v.  S., 
37  Tex.  Cr.  160,  38  S.  W.  1020. 

8.  Morrow  v.  McLennen,  2  Penn- 
ing, 918.  See  Fletcher  v.  S.,  6 
Humph.  249;  Hall's  Case,  6  Leigh, 
615;  Newkirk  v.  S.,  27  Ind.  1;  Pope 
V.  S.,  36  Miss.  121;  P.  v.  Koerner, 
102  N.  Y.  S.  93.  Judge  urging  an 
agreement.  S.  v.  Rowell,  75  S.  C. 
494,  56  S.  E.  23. 

9.  Sam  V.  S.,  1  Swan,  Tenn.  61; 
Donston  v.  S.,  6  Humph.  275; 
Wharton  v.  S.,  45  Tex.  2;  Cox  v.  S., 
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of  a  like  statement  from  the  attending  ofHcer  or  any  other 
source.^"  Yet  the  jurors  may  avail  themselves  of  their 
general  knowledge  of  affairs." 

§  999.  The  Consequences  of  Misbehavior  by  a  Juror  or 
the  Panel  while  Deliberating,  or  in  the  care  of  an  Officer : — 

1.  General. — ^Applying  more  widely  the  rule  about  the 
jury's  separating,^^  we  have  seen  ^^  that  not  every  irregu- 
larity in  a  juror  or  the  panel  will  require  the  setting  aside 
of  the  verdict.  The  doctrine,  partly  of  law  and  partly  of 
discretion,  to  be  derived  both  from  the  reason  of  the  thing 
and  from  multitudes  of  not  altogether  harmonious  deci- 
sions, is  that  if  the  defendant  has  been  deprived  of  a  sub- 
stantial right,  or  has  suffered  injury  or  been  put  in  dan- 
ger of  it  from  an  irregularity,  and  is  convicted,  the  verdict 
will  be  set  aside,  otherwise  not.^*    For  example, — 


28  Tex.  Ap.  92,  12  S.  W.  493; 
Anschicks  v.  S.,  6  Tex.  Ap.  524; 
Morton  v.  S.,  1  Lea,  498;  Kent  v. 
S.,  42  6hio  St.  426,  436.  And  see 
tUe  note  after  the  next.  S.  v.  Mc- 
Cormlek,  57  Kan.  440,  46  P.  777; 
Oa-tes  V.  S.,  56  Tex.  Cr.  Ap.  571, 
121  S.  W.  370.  Only  If  clearly  pre- 
judicial. Prejudice  will  not  be 
presumed.  S.  v.  Wright,  98  Iowa, 
702,  68  N.  W.  440;  S.  v.  Copeland, 
106  Iowa,  102,  76  N.  W.  522;  S.  v. 
L-owe,  67  Kan.  183,  72  P.  524; 
Irvine  v.  S.,  104  Tenn.  132,  56  S. 
W.  845;  S.  V.  Parker,  25  Wash.  405, 
€5  P.  776. 

10.  S.  V.  Dallas,  35  La.  Ann. 
899;  Little  v.  S.,  90  Ind.  338,  46 
Am.  R.  224;  Carter  v.  S.,  9  Lea, 
440;  Doyle  v.  U.  S.,  11  Bis.  100. 
See  S.  V.  Stark,  72  Mo.  37;  S.  v. 
Wart,  51  Iowa,  587,  2  N.  W.  405; 
Doyal  V.  S.,  70  Ga.  134;  P.  v.  Mur- 
ray, 85  Oal.  350,  24  P.  666;  P.  v. 
Kelly,  31  Hun,  225;  S.  v.  Brown,  22 
Kan.  222. 

11.  See,    and    compare,    ante,    § 


982;  Austin  v.  S.,  42  Tex.  355; 
Nolen  V.  S.,  2  Head,  520;  Taylor  v. 
S.,  52  Miss.  84;  Rex  v.  Perkins, 
Holt,  403,  404;  Schmidt  v.  New 
York  Union  Mutual  Fire  Insi  Co., 
1  Gray,  529;  Bushell's  Case,  Vaugh. 
135,  147;  Rex  v.  Sutton,  4  M.  & 
S.,   532;    Jim  v.   S.,   4  Humph.  289. 

12.  Ante,  §  998a  (2). 

13.  Ante,    §§   992-994. 

14.  P.  V.  Carnal,  1  Par.  Cr.  256; 
S.  V.  Bowman,  45  Iowa,  418;  S. 
V.  Parrant,  16  Minn.  178;  S.  v. 
Evans,  21  La.  Ann.  321;  Morgan  v. 
S.,  48  Ala.  65;  Williams  v.  S.,  48 
Ala.  85;  S.  v.  Prank,  23  La.  Ann. 
213;  S.  V.  Carlisle,  57  Mo.  102;  S. 
V.  Dougherty,  55  Mo.  69;  S.  v.  Tur- 
ner, 25  La.  Ann.  573;  S.  v.  Parsons, 
7  Nev.  57;  Philips  v.  C,  19  Grat. 
485;  S.  V.  Brannon,  45  Mo.  329;  S. 
V.  Matrassey,  47  Mo.  295;  Jenkins 
V  S.,  41  Tex.  128;  Wakefield  v.  S., 
41  Tex.  556;  In  re  Keenan,  7  Wis. 
695;  S.  V.  Barker,  63  N.  C.  276; 
Madden  v.  S.,  1  Kan.  340;  Brister 
V.   S.,   26   Ala.   107;    Stanton   v.   S. 
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2.     Intoxicants  for  the  Jury — are  not  necessary  as  foodj 
and  are  a  dangerous  stimulant  to  one  dealing  with  the  life 


13  Ark.  317;  MatWs  v.  S.,  18  Ga. 
343;  Burtine  v.  S.,  18  Ga.  534; 
Caleb  V.  S.,  39  Miss.  721;  S.  v. 
Cucuel,  2  Vroom,  249;  Woods  v.  S., 
43  Miss.  364;  Jack  v.  S.,  26  Tex. 
1;  S.  V.  Dickson,  6  Kan.  209;  S. 
V.  Evans,  21  La.  Ann.  321;  S.  v. 
Forney,  24  La.  Ann.  191;  Russell 
V.  P.,  44  111.  508;  Daniel  v.  S.,  56 
Ga.  653;  Early  v.  S.,  1  Tex.  Ap.  248, 
28  Am.  R.  409;  S.  v.  Brown,  64  Mo. 
367;  March  v.  S.,  44  Tex.  64;  East- 
wood V.  P.,  3  Par.  Cr.  25;  Walker 
V.  S.,  37  Tex.  366;  S.  v.  Anderson, 
4  Nev.  265;  C.  v.  Shields,  2  Bush, 
81;  Newklrk  v.  S.,  27  Jnd.  1;  S.  v. 
Madoil,12   Fla.   151;    S.   v.   Dolling, 

37  Wis.  396;  P.  v.  Kelly,  46  Cal. 
355;  Hines  v.  S.,  8  Humph.  597;  S. 
V.  Hascall,  6  N.  H.  352;  Epps  v.  S., 
19  Ga.  102;  Thompson  v.  S.,  26  Ark. 
323;  McKenzie  v.  S.,  26  Ark.  334; 
Williams  v.  S.,  45  Ala.  57;  Mc- 
Cluney  v.  Lockhart,  1  Bailey,  117; 
Monroe  v.  S.,  5  Ga.  85;  Rowan  v. 
S.,  30  Wis.  129,  143,  11  Am.  R.  559; 
Adams  v.  P.,  47  111.  376;  P.  v.  Tur- 
ner, 39  Cal.  370;  P.  v.  Gaffney,  14 
Abb.  Pr.,  n.  s.,  36;  S.  v.  Bryant,  21 
Vt.  479;  S.  V.  Whittier,  21  Me.  341, 

38  Am.  D.  272;  S.  v.  Ayer,  3  Fost. 
N.  H.  301;  Brister  v.  S.,  26  Ala. 
107;  S.  V.  Miller,  1  Dev.  &  Bat. 
500;  Wyatt  v.  S.,  1  Blackf.  257;  P. 
V.  Douglass,  4  Cow.  26,  15  Am.  D. 
332;  C.  V.  McCaul,  1  Va.  C'as.  271; 
Parsons  v.  Huff,  38  Me.  137;  S.  v. 
Hester,  2  Jones,  N.  C.  83;  Edring- 
ton  V.  Kiger,  4  Tex.  89;  S.  v.  Bar- 
ton, 19  Mo.  227;  S.  v.  Harlow,  21 
Mo.  446;  S.  v.  Igo,  21  Mo.  459;  Rex 
V.  Kinnear,  2  B.  &  Aid.  462;  S.  v. 
O'Brien,  7  R.  I.  336 ;  Jumpertz  v.  P., 
21   111.   375;    Roberts  v.   S.,   14   Ga. 


8,  58  Am.  D.  528;  S.  v.  Fox,  1  Ga. 
Decis.  35;  S.  v.  Peter,  1  Ga.  Decis. 
46;  S.  V.  Prescott,  7  N.  H.  287; 
Keenan  v.  S.,  8  Wis.  132;  Cor- 
nelius V.  S.,  7  Eng.  782;  Coker  v. 
S.,  20  Ark.  53;  Maher  v.  S.,  3  Minn. 
444;  McLean  v.  S.,  8  Mo.  153;  C. 
V.  Roby,  12  Pick.  496,  519;  Reins 
V.  P.,  30  ni.  256;  S.  v.  Tilghman, 
11  Ire.  513;  P.  v.  Symonds,  22  Cal. 
348;  P.  V.  Bonney,  19  Cal.  426; 
Whelchell  v.  S.,  23  Ind.  89; 
Jarnagin  v.  S.,  10  Yerg.  529;  Mc- 
Lain  v.  S.,  10  Yerg.  241,  31  Am.  D. 
573;  Boles  v.  S.,  13  Sm.  &  M.  398; 
Organ  v.  S.,  26  Miss.  78;  C.  v. 
Wormley,  8  Grat.  712,  56  Am.  D. 
162;  Luster  v.  S.,  11  Humph.  169; 
Kennedy  v.  C,  2  Va.  Cas.  510; 
Thomas  v.  C,  2  "Va.  Cas.  479;  P. 
V.  Backus,  5  Cal.  275;  Browning 
V.  S.,  33  Miss.  47;  Ned  v.  S.,  33 
Miss.  364;  P.  v.  Boggs,  20  Cal.  432; 
P.  V.  Brannigan,  21  Cal.  337;  Mc- 
Elrath  v.  S.,  2  Swan,  Tenn.  378; 
S.  V.  Connelly,  7, Mo.  Ap.  40;  S.  v. 
Peterson,  38  Kan.  204,  16  P.  263; 
Moss  V.  C,  107  Pa.  267;  and  the 
cases  cited  ante,  §  998a  (2). 
Vaughan  v.  S.,  57  Ark.  1,  20  S.  W. 
588;  P.  V.  Mitchell,  100  Cal.  328, 
34  P.  698;  Suple  v.  S.,  133  Ga.  601, 
66  S.  E.  919;  Brown  v.  S.,  137  Ind. 
240,  36  N.  E.  1108;  Beyerline  v.  S., 
147  Ind.  125,  45  N.  E.  772;  Magan 
V.  Com.  (Ky.  1909),  119  S.  W.  734; 
S.  V.  Langford,  45  La.  Ann.  1177, 
14  So.  181;  Com.  v.  Poisson,  157 
Mass.  510,  32  N.  E.  906;  Richards 
V.  S.,  36  Neb.  17,  53  N.  W.  1027; 
S.  V.  Robidou,  20  N.  D.  518,  128  N. 
W.  1124;  S.  V.  Place,  5  Wash.  773, 
32  P.  736. 
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or  liberty  of  anotlier.  They  may  be  useful  as  a  medicine." 
In  general,  they  should  not  be  furnished  to  the  jury.  And 
even  the  mere  drinking  of  them,  especially  in  a  capital  case 
while  the  jury  are  deliberating,  has  led  to  the  setting  aside 
of  the  verdict.^®  But  most  courts  permit  it  to  stand  if  the 
drinking  was  in  small  quantities,  not  in  fact  impairing  the 
capacity  of  the  juror,  and  no  harm  to  the  party  is  either 
shown  or  presumable."  In  more  extreme  cases,  it  will  be 
set  aside  unless  the  absence  of  injury  to  the  party  is  aflfirm- 
atively  shown.^®  And  the  same  consequence  may  follow 
a  mere  treating  of  the  jury  to  influence  their  finding.^^  At 
earlier  stages  of  the  case,  the  simple  drinking,  or  getting 


15.  Pope  V.  S.,  36  Miss.  121. 

16.  Jones  v.  S.,  13  Tex.  168, 
181,  182,  62  Am.  D.  550;  March  v. 
S.,  44'  Tex.  64;  S.  v.  Baldy,  17  Iowa, 
39;  S.  V.  BuUard,  16  N.  H.  139;  P. 
V.  Lee  Chuck,  78  Cal.  317,  332,  20 
P.  719.  See  P.  v.  Douglass,  4  Cow. 
20;  C.  V.  McCaul,  1  Va.  Cas.  271; 
Com.  V.  Fisher,  226  Pa.  189,  75  A. 
204. 

17.  Kee  v.  S.,  28  Ark.  155;  Rue- 
sell  V.  S.,  53  Miss.  367;  Roman  v. 
S.,  41  Wis.  312;  S.  v.  Caulfield,  23 
La.  Ann.  148;  Davis  v.  P.  19  111.  74, 
78;  Creek  v.  S.,  24  Ind.  151;  S.  v. 
Upton,  20  Mo.  397;  Thompson  v. 
C,  8  Grat.  637;  Rowe  v.  S.,  11 
Humph.  491;  May  v.  P.,  8  Colo 
210,  6  P.  816;  S.  v.  Tatlow,  34  Kan. 
80,  8  P.  267;  S.  v.  Bailey,  32  Kan. 
83,  3  P.  769;  S.  v.  Dorsey,  40  La. 
Ann.  739,  5  So.  26;  Territory  v. 
Burgess,  8  Mont.  57,  19  P.  558;  S. 
V.  Bailey,  100  N.  C.  528,  6  S.  E. 
372;  Territory  v.  Hart,  7  Mont. 
489,  17  P.  718;  Allen  v.  S.,  17  Tex. 
Ap.  637;  S.  v.  West,  69  Mo.  401, 
33  Am.  R.  506;  S.  v.  Baber,  74  Mo. 
292,  41  Am.  R.  314;  Jones  v.  P., 
6  Colo.  452,  45  Am.  R.  526;  S.  v. 
Ned,  105  La.  696,  30  So.  126,  54  L. 


R.  A.  933;  McClendon  v.  S.,  66  Ark. 
545,  52  S.  W.  476;  P.  v.  Van  Horn, 
119  Cal.  323,  51'  P.  538;  P.  v. 
Romero,  12  Cal.  Ap.  466,  107  P. 
709;  Gamble  v.  S.,  44  Pla.  429,  33 
So.  471;  Brown  v.  S.,  137  Ind.  240,. 
36  N.  E.  1108,  45  Am.  St.  Rep.  180; 
S.  V.  Salverson,  87  Minn.  40,  91  N. 
W.  1;  S.  V.  Jenkins,  116  N.  C.  972, 
20  S.  B.  1021;  S.  v.  Andre,  14  S.  D. 
215,  84  N.  W.  783;  Brown  v.  S.,  45 
Tex.  Cr.  139,  75  S.  W.  33. 

18.  Westmoreland  v.  S.,  45  Ga. 
225;  Davis  v.  S.,  35  Ind.  496,  9  Am. 
R.  760.  See  Weiis  v.  S.,  22  Ohio 
St.  486;  P.  v.  Gray,  61  Cal.  164,  44 
Am.  R.  549;  S.  v.  Broussard,  41  La. 
Ann.  81,  17  Am.  St.  396,  5  So.  647; 
S.  v.  Harrigan,  9  Houst.  (Del.)  369, 
31  A.  1052;  S.  v.  Tatlow,  34  Kan. 
80,  8  P.  267;  S.  v.  Bellow,  42  La. 
Ann.  586,  7  So.  782;  S.  v.  Taylor, 
134  Mo.  109,  35  S.  W.  92;  Ter.  v. 
Burgess,  8  Mont.  57,  19  P.  558,  1  . 
L.  R.  A.  808;  Carelton  v.  S.,  43  Neb. 
373,  61  N.  W.  699;  S.  v.  Bailey,  lOO 
N.  C.  528,  6  S.  E.  372;  Com.  v. 
Cleary,  148  Pa.  St.  26,  23  A.  1110. 

19.  P.  V.  Myers,  70  Cal.  582,  12 
P.  719. 
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•drunk,  is  less  reprehensible, — ^to  be  dealt  witb  as  indicated 
by  the  special  facts.^°     Again, — 

3.  Law  Books,  Exhibits,  etc. — ^We  have  seen  that  the  re- 
tiring jury  should  take  to  their  room  only  what  the  court 
permit  s.^^  Yet  if  they  find  there  a  law  book,  or  an  exhibit 
or  paper  belonging  to  the  case,  or  even  procure  a  thing  of 
this  sort,  and  examine  it  without  leave,  the  doctrine  under 
■consideration  teaches  that  their  verdict  will  not  be  set  aside 
unless  presumptively  or  in  fact  tainted  by  the  irregular- 
ity.22 

§  1000.  Communications  between  the  Court  and  Jury : — 
While  the  jury  are  retired, — considering  of  their  verdict, 
if  the  judge  wishes  a  further  communication  with  them,^^ 
he  sends  for  them,  and  it  takes  place  in  open  court.^*  He 
cannot  for  the  purpose  visit  them  in  their  room,^^  or  other- 
Tvise  approach  them  in  private.^"  On  a  like  desire  from  the 
jury,  they  speak  to  the  attending  officer,  and  he  conducts 
them  into  open  court.^'^     In  either  case,  the  counsel  and 


20.  S.  V.  Lee,  80  Iowa,  75,  20 
Am.  St.  401,  45  N.  W.  545;  S.  v. 
Livingston,  64  Iowa,  560,  21  N.  W. 
34;  Dolan  v.  S.,  40  Ark.  454;  P.  v. 
Deegan,  88  Cal.  602,  26  P.  500;  S. 
T.  Bruce,  48  Iowa,  530,  30  Am.  R. 
403;  Pratt  v.  S.,  56  Ind.  179;  S.  v. 
Baldy,  17  Iowa,  39;  Van  Buskirk  v. 
Daugherty,  44  Iowa,  42. 

21.  Ante,   §  982a. 

22.  S.  V.  Hopper,  71  Mo.  425;  S. 
V.  Wilson,  40  La.  Ann.  751,  5  So. 
52;  Harris  v.  S.,  24  Neb.  803,  40 
N.  W.  317;  Leow  v.  S.,  60  Wis.  559, 
19  N.  W.  437;  S.  v.  Clark,  34  Kan. 
289,  8  P.  528;  Graves  v.  S.,  63  Ga. 
740;  McCoy  v.  S.,  78  Ga.  490,  499, 
■3  S.  E.  768;  Clark  v.  S.,  28  Tex.  Ap. 
189,  19  Am.  St.  817,  12  S.  W.  729; 
McDonald  v.  S.,  15  Tex.  Ap.  493. 
And  see  S.  v.  Gould,  90  N.  C.  658; 
C.  V.  Desmond,  141  Mass.  200,  5  N. 
E.  856;  P.  V.  Chin  Non,  146  Cal. 
561,  80  P.  681;   P.  v.  Priori,  164  N. 


Y.  459,  58  N.  B.  668;  Munos  v.  S., 
34  Tex.  Cr.  Ap.  472,  31  S.  W.  380; 
Higgins  V.  TJ.  S.  (C.  C.  A.  1911),  185 
Fed.  710. 

23.  P.  V.  Perry,  65  Cal.  568,  4 
P.  572;  Davis  v.  S.,  122  Ga.  564, 
50  S.  B.  376;  Patterson  v.  S.,  122 
Ga.  587,  50  S.  E.  489.  Stenog- 
rapher's minutes  may  be  read  to 
jurors  in  presence  of  accused.  Green 
V.  S.,  122  Ga.  169,  50  S.  E.  53. 

24.  Hall  v.  S.,  8  Ind.  439;  S.  v. 
Frisby,  19  La.  Ann.  143. 

25.  Hoberg  v.  S.,  3  Minn.  262, 
270.  See  Rafferty  v.  P.,  72  111.  37; 
Rentier  v.  Com.,  143  Ky.  503,  136 
S.  W.  896. 

26.  S.  V.  Patterson,  45  Vt.  308, 
12  Am.  R.  200.  See  U.  S.  v.  Ben- 
nett,   16    Blatch.    338. 

27.  C.  V.  Ricketson,  5  Met.  412; 
C.  V.  Jenkins,  Thatcher  Crim.  Cas. 
118;  Taylor  v.  S.,  42  Tex.  504; 
Fisher  v.   P.,   23   111.   283. 
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the  parties  should  be  notified;  and  their  presence  is  a  right 
or  necessity,  the  same  as  during  the  prior  proceedings.^* 
The  instructions  sought,  on  the  one  side  or  the  other,  and 
required  by  the  circumstances,  will  then  be  given.^' 


28.  Hoberg  v.  S.,  supra;  "Wade  v. 
S.,  12  Ga.  25;  McNeil  v.  S.,  47  Ala. 
498;  Collins  v.  S.,  33  Ala.  434,  73 
Am.  D.  426;  Kirk  v.  S.,  14  Ohio, 
511;  Witt  V.  S.,  5  Coldw.  11.  And 
see  Goss  v.  S.,  40  Tex.  520;  Plunkett 
V.  Appleton,  41  N.  Y.  Super.  159; 


Gandolfo  v.  S.,  11  Ohio  St.  114;  S. 
V.  Wroth,  15  Wash.  621,  47  P.  106. 

29.  Taylor  v.  S.,  supra;  Fisher 
V.  P.,  23  111.  283;  S.  v.  Frisby,  su- 
pra; Hudson  V.  S.,  9  Yerg.  408.  As 
to  coercing  a  verdict.  S.  v.  Lash, 
225  Mo.  556,  125  S.  W.  464;  S.  v. 
Jones,  86  S.  C.  17,  67  S.  E.  160. 


CHAPTER  LXX. 

THE  VERDICT  AND  ITS  RENDITION. 

§§  1000a.  Introduction. 

1001-  1005a.  General  Doctrine. 
1006-1012.    In  Special  Circumstances. 
1013, 1014.    Amending  Verdict. 
1015- 1016.    More  Counts  than  One. 

§  1000  a.  How  Chapter  divided. — We  shall  consider,  I. 
The  General  Doctrine;  II.  In  Special  Circumstances;  III. 
Amending  the  Verdict;  IV.  More  Counts  than  One. 

I.     The  General  Doctrine. 

§  1001.  1.  Ministerial, — or  only  quasi  judicial,  is  the 
act  of  receiving  a  verdict;  so  that — 

2.  On  Sunday, — ^which  is  dies  non  juridicus,  wherein 
ministerial  acts  are  valid  and  judicial  void,^"  a  verdict  ren- 
dered is  good,^^  yet  not  a  judgment  therepn.^^     Likewise 


30.  Ante,  §  207  (2);  Broom  Leg. 
Max.  (2d  Bng.  Ed.),  18;  Fish  v. 
Brocket,  1  Plow.  265,  2  Dy.  181b; 
Swann  v.  Broome,  3  Bur.  1595; 
Johnston  v.  P.,  31  111.  469.  War- 
rant issued  on  Sunday  is  valid. 
Parish  v.  S.,  130  Ala.  92,  30  So.  474; 
S.  V.  Conwell,  95  Me.  172,  51  A,.  873, 
90  Am.  St.  333;   Pearce  v.  Atwood, 

13  Mass.  324.  So  a  hail  hond  ex- 
ecuted. Bahcock  v.  Carter,  117  Ala. 
575,  23  So.  487,  67  Am.  St.  193; 
Adams  v.  Candler,  114  Ga.  151,  39 
g.  E.  893 ;  Lindsay  v.  I.,  39  Tex.  Cr. 
468,  46  S.  W.  1045. 

31.  McCorkle  v.  S.,  14  Ind.  39; 
Reid  V.  S.,  53  Ala.  402,  25  Am.  R. 
627,  4  Cent.  L.  J.  154,  and  note  at 
p.  156;  Webber  v.  Merrill,  34  N.  H. 
202,  209;  Rosser  v.  McCoUy,  9  Ind. 
587;  Cory  v.  Silcox,  5  Ind.  370;  S. 
V.  Ricketts,  74  N.  C.  187;  C.  v. 
Marrow,   3  Brews.   402;    Joy  v.  S., 

14  Ind.  139;  S.  v.  Canty,  41  La. 
Ann.   587,  6  So.  338;   Meece  v.  C, 


78  Ky.  586;  Hufeman  v.  S.,  28  Tex. 
Ap.  174,  12  S.  W.  588;  S.  v.  Muir, 
32  Kan.  481,  4  P.  812;  Huffman  t. 
S.,  28  Tex.  Ap.  174,  12  S.  W.  588; 
Stone  V.  U.  S.,  167  U.  S.  178,  17 
S.  Ct.  778,  42  L.  R.  A.  47;  aff'g  12 
C.  C.  A.  451,  64  Fed.  667;  Rawlins 
V.  S.,  124  Ga.  31,  52  S.  E.  1;  att'd 
in  201  U.  S.  638,  26  S.  Ct.  560,  50 
L.  Ed.  899;  Bales  v.  Com.,  11  S.  W. 
470,  11  Ky.  L.  297;  Simmons  t.  S.. 
129  Ala.  41,  29  So.  629;  Sanford 
V.  S.,  143  Ala.  78,  39  So.  370;  S.  v. 
Straub,  16  Wash.  Ill,  47  P.  227. 
But  see  Davis  v.  Fish,  1  Greene, 
(Iowa),  406,  48  Am.  D.  387.  See 
also  Harper  v,  S.,  43  Tex. 
431;  S.  V.  Rover,  13  Nev.  17; 
S.  v.  Muir,  32  Kan.  481,  4  P.  812; 
S.  V.  McGimsey,  80  N.  C.  377,  30 
Am.  R.  90;  P.  v.  Odell,  1  Dak.  197, 
46  N.  W.  601. 

32.  Shearman  v.  S.,  1  Tex.  Ap. 
215,  28  Am.  R.  402;  Davis  v.  Fish, 
supra;  Baxter  v.  P.,  3  Gilman,  368, 
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the  court  may  find  the  fact  that  the  jury  cannot  agree,  and 
discharge  them.^^*    So, — ; 

3.  On  a  Legal  Holiday — there  may  be  a  verdict,  even 
the  courts  may  sit,  unless  the  statute  in  terms  forbids.^* 

4.  During  an  Adjournment, — while  thfe  term  continues, 
the  judge  with  his  proper  officers  may  receive  a  verdict;  ^^ 
yet  to  this  proposition,  while  sound  in  reason,  the  author- 
ities seem  not  quite  uniform.^"  When  the  term  has  ended, 
the  verdict  is  too  late.*^    But — 

5.  Open  Court. — At  least  in  felony  and  treason,  the 
presence  of  the  judge,  the  defendant,^^  clerk  of  the  court, 
and  the  record  docket,  is  required;  so  that  the  verdict 
will  be  in  what  may  be  deemed  open  court.^^  For  by  the 
rule  likewise  applicable  where  there  is  no  adjournment, 
only  in  open  court  can  a  verdict  be  delivered.*"  "We  have 
some  apparent  authority  for  distinguishing  inferior  and 
perhaps  all  misdemeanors;  ^"^  but  largely  the  reasons  in 


384;  Ex  parte  White,  15  Nev.  146, 
^7  Am.  R.  466;  P.  v.  Walton,  15  N. 
Y.  Cr.  512,  35  Misc.  320.  71  N.  Y.  S. 
85. 

33.  P.  V.  Lightner,  49  Cal.  226; 
McCorkle  v.  S.,  supra. 

34.  Dunlap  v.  S.,  9  Tex.  Ap.  179, 
35  Am.  R.  736;  Pender  v.  S.,  12  Tex. 
Ap.  496;  In  re  Worthington,  16 
Bankr.  Reg.  52.  See  Lampe  v.  Man- 
ning, 38  Wis.  673;  Walker  v.  S.,  142 
Ala.  32,  38  So.  241;  S.  v.  Canty,  41 
-La..  Ann.  587,  6  So.  338;  S.  v. 
Atkinson,  104  La.  570,  29  So.  279. 

35.  Barrett  v.  S.,  1  Wis.  175; 
Davis  V.  S.,  14  Ind.  358;  In  re 
Green,  16  111.  234;  Mclntyre  t.  P., 
38  111.  514;  S.  v.  McKinney,  31  Kan. 
570,  3  P.  356. 

36.  Kennedy  v.  -Raugl^t,  6  Minn. 
235;  Shamokin  Coal  Co.  v.  Mitman, 
"3  Pa.  St.  379.  And  see  Person  v. 
-Neigh,  52  Pa.  199. 

37.  Morgan  v.   S.,   12   Ind.   448; 


Harper  v.  S'.,  43  Tex.  431;  Ex  parte 
Juneman,  28  Tex.  App.  486,  13  S. 
W.  783. 

38.  See  ante,  §§  271-274. 

39.  Rex  V.  Ladsingham,  T.  Raym. 
193;  Nomaque  v.  P.,  Breese,  109; 
Waller  v.  S.,  40  Ala.  325;  S.  v. 
Mills,  19  Ark.  476;  2  Hawk.  P.  C, 
c.  47,  §  2;  Wells  v.  S.,  147  Ala.  140, 
41  So.  630;  McClure  v.  S.,  77  Ind. 
278;  Cowart  v.  S.,  147  Ala.  137,  41 
So.  631. 

40.  Harding  v.  P.,  10  Colo.  387; 
McClerkin  v.  S.,  20  Fla.  879;  S.  v. 
Austin,  108  N.  C.  780,  13  S.  E.  219; 
C.  V.  Tobin,  125  Mass.  203,  28  Am. 
R.  220;  O'Bannon  v.  S.,  76  Ga.  29; 
S.  V.  Hornshy,  32  La.  Ann.  1268. 

41.  Bac.  Abr.  Verdict,  B.;  Rex 
V.  Woodfall,  5  Bur.  2661,  2667;  2 
Gab.,  Crlm.  Law,  527,  530;  1  Chit. 
Crim.  Law,  636;  Rex  v.  Blnns,  26 
How.    St.    Tr.    595,    652. 
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felony  apply  to  them,  and  whatever  informalities  may  be 
overlooked,  pretty  plainly  the  verdict  must  in  some  way 
be  confirmed  in  open  court."*^ 

6.  Formalities  at  Rendition.— By  the  English  books, 
when  in  treason  or  felony  *^  the  jnry  come  into  court  with 
their  verdict,  the  clerk  calls  their  names**  and  asks 
whether  they  have  agreed.  On  receiving  an  affirmative 
reply,  he  demands  who  shall  say  for  them,  and  they  answer 
their  foreman.  He  then  directs  the  prisoner  to  hold  up  his 
hand,  and  proceeds:  "Look  upon  the  prisoner,  you  that 
are  sworn;  how  say  you,  is  he  guilty  of  the  felony  [or 
treason,  etc.]  whereof  he  stands  indicted,  or  not  guilty?" 
Having  received  and  noted  the  foreman's  reply,  he  con- 
tinues: "Hearken  to  your  verdict  as  the  court  hath  re- 
corded it;  you  say  that  A.  B.  is  guilty  [or  not  guilty]  of 
the  felony  whereof  he  stands  indicted,  and  so  you  say 
all."  *®  In  misdemeanor,  the  formula  is  less  full,  especially 
the  direction  to  the  jury  to  look  on  the  prisoner  is 
omitted.*® 


42.  Goodwin  v.  Appleton,  22  Me. 
453;  Baltimore  and  Ohio  Kid.  v. 
Polly,  14  Grat.  447;  Dornick  v. 
Reichenback,  10  S.  &  R.  84;  Long- 
fellow V.  S.,  10  Neb.  105.  And  see 
Saunders  v.  Freeman,  1  Plow.  209a, 
211a. 

43.  Burn  Just.  Sessions  of  Peace 
(vol.  5,  28tli  Ed.,  p.  600). 

44.  Norton  v.  S.,  106  Ind.  163,  6 
N.  E.  126. 

45.  1  Chit.  Crim.  Law,  635,  636; 
Rex  V.  Dawson,  13  How.  St.  Tr.  451, 
481;  Rex  v.  Arnold,  16  How.  St.  Tr. 
695,  766. 

46.  Re.  V.  Tutchin,  14  How.  St. 
Tr.  1095,  1129;  Rex  v.  Butler,  13 
How.  St.  Tr.  1249,  1262;  Rex  v. 
Cellier,  7  How.  St.  Tr.  1183,  1208; 
Rex  V.  St.  Asaph,  21  How.  St.  Tr. 
847,  950;  Rex  v.  Reeves,  26  How. 
St.  Tr.  529,  594;  Rex  v.  Hart,  30 
How.  St.  Tr.  1131,  1194.     The  com- 


plete forms  in  misdemeanor  are 
not  plentiful;  but  I  think  Rex  v. 
The  Seven  Bishops,  12  How.  St.  Tr. 
183,  430,  is  substantially  full.  When 
the  jury  had  come  in, — 

"Sir  S.  Astry,  [the  clerk.]  Crier, 
take  the  appearance  of  the  jury. 
Sir  Roger  Langley. 

"Sir  Roger  Langley.     Here. 

"Crier.  Vous  avez,  etc.  And  so 
all  the  rest  were  called,  and  an- 
swered. Then  proclamation  for 
silence  was  made. 

"Sir  S.  Astry.  Gentlemen,  are 
you  agreed  on  your  verdict? 

"Jury.    Yes. 

"Sir  S.  Astry.  Who  shall  say  for 
you? 

"Jury.     Foreman. 

"Sir  S.  Astry.  Do  you  find  the 
defendants,  or  any  of  them,  guilty 
of  the  misdemeanor  whereof  they 
are  impeached,  or  not  guilty?' 
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7.  With  Us, — these  forms  are  substantially  pursued,*'" 
but  doubtless  variously  modified  in  our  several  States.  The 
reader  will  readily  distinguish  the  essential  parts.** 

8.  If  Inadvertently — the  jury,  meaning  guilty,  say  not 
guilty,  they  may  immediately  correct  the  error  though  the 
prisoner  has  been  formally  discharged  and  has  started 
to  leave.*^ 

§  1002.  1.  A  Written  Verdict, — where  the  common-law 
rules  prevail,  is  by  some  deemed  an  irregularity,  justify- 
ing its  rejection,  unless  affirmed  by  oral  utterance.^"  But 
a  special  verdict,  which  the  jury  has  always  the  option  to- 
render,5i  may  be  in  writing,^^  and  often  it  is  so  com- 
plicated that  it  cannot  well  be  otherwise;  ^^  hence,  in  rea- 
son, the  general  verdict  in  the  written  form  would  seem  to 
be  competent.^*  In  some  of  our  States,  statutes  require  it 
to  be  in  writing:  ^^  yet  under   some   of  them  its   utter- 


"Foreman.     Not  guilty. 

"Sir  S.  Astry.  Then  barken  to 
your  verdict  as  the  court  hath  re- 
corded it.  You  say,  the  defendants, 
and  evey  of  whereof  they  are  im- 
peached;  and  so  you  say  all? 

"Jury.    Yes." 

47.  For  example,  in  Massa- 
chusetts, as  see  C.  v.  Tohln,  7 
Cent.  L.  J.  265,  125  Mass.  203,  28 
Am.  R.  220, 

48.  Ante,  §  273;  C.  v.  Roby,  12 
Pick.  496,  514;  C.  v.  Gibson,  2  Va. 
Cas.  70;  S.  v.  Burge,  7  Iowa,  255; 
Hall  V.  S.,  3  Kelly,  18;  S.  v. 
Reonnals,  14  La.  Ann.  278;  Mitchell 
V.  S.,.  22  G-a.  211,  68  Am.  D.  493; 
Brister  v.  S.,  26  Ala.  107;  P.  v. 
Rodundo,  44  Cal.  538;  S.  v.  Pankey, 
104  N.  C.  840,  10  S.  E.  315;  Ryan 
V.  S.,  30  Ohio  Cir.  Ct.  R.  306. 

49.  Reg.  V.  Vodden,  Dears.  229, 
231,  6  Cox  C.  C.  226,  22  Bug.  L.  & 
Eq.  596.  And  see  Archer's  Case, 
cited  1  Plow.  211a,  5  Mod.  350;  Wil- 
liams V.  P.,  44  111.  478;  S.  v.  Whit- 
tier,  21  Me.  341,  38  Am.  D.  272. 


50.  Lord  V.  S.,  16  N.  H.  325,  41 
Am.  D.  729.  See  C.  v.  Slattery,  14T 
Mass.  423,  18  N.  E.  399;  S.  v.  Ross, 
32  La.  Ann.  854;  S.  v.  Glass,  50' 
Wis.  218,  36  Am.  R.  845,  6  N.  W. 
500;    S.  V.  Faulk,  30  La.  Ann.  831. 

51.  Post,  §  1006. 

52.  Rex  V.  Royce,  4  Bur.  2073, 
2074;  Reg.  v.  York,  1  Den.  C.  C. 
335,  336;  C.  v.  Call,  21  Pick.  509, 
32  Am.  D.  284.  On  signing  a  ver- 
dict, see  Keeler  v.  S.,  73  Neb.  441, 
103  N.  W.  .64;  Barton  v.  S.,  44  S. 
W.  1093;  S.  V.  Allen,  45  W.  Va.  65, 
SO  S.  E.  209;  S.  v.  Duffleld,  49  W. 
Va.  274,  38  S.  E.  577. 

53.  Saunders  v.  One  Boat,  4 
Went.  PI.  514,  516;  Rex  v.  Francis, 
2  Stra.  1015;  Rex  v.  Huggins,  17 
How.  St.  Tr.  309,  372,  2  Ld.  Raym. 
1574. 

54.  And  see  Roberts  v.  S.,  14 
Ga.  8. 

55.  Morton  v.  S.,  3  Tex.  Ap.  510 ; 
Anderson  v.  S.,  5  Pike,  444;  S.  v. 
Steptoe,  1  Mo.  Ap.  19;  Williams. 
V.  S.,  5  Tex.  Ap.  615;   Territory  v. 


864 


New  Ceiminal  Procbdtjbe. 


§1002 


ance  orally,  if  not  objected  to,  will  suffice.'^    And — 

2.  Sealed  Verdict. — In  a  part  of  our  States,  perhaps  in 
all,  by  agreement,  by  order  of  the  court  without,  or  by 
statutes,  if  in  a  misdemeanor  case  or  even  in  some  of  the 
States  one  of  felony  not  capital,®'^  the  court  has  adjourned 
when  the  jury  have  determined  on  their  verdict,  they  may 
reduce  it  to  writing,  seal  it  up,  separate,  and  bring  it  into 
court  on  its  opening.^*  A  defendant's  consent  to  this 
course  is  no  waiver  of  his  right  to  poll  the  jury.^^  And  in 
Massachusetts,  where  polling  is  not  practised,  the  jury  re- 
turning a  sealed  verdict  must  by  their  foreman  utter  it 
orally,  or  do  more  than  simply  not  dissent  on  its  being 
read  by  the  clerk.^" 

§  1003.  1.  All  the  Jurors  must  be  Present — till  the 
formalities  of  receiving  the  verdict  are  completed.®^ 

2.  Dissent  or  Change. — Until  the  announcement  that  the 
verdict  is  recordeed, — or  some  such  period,  as  to  which  the 


Harper,  1  Ariz.  399;  P.  v.  Smith, 
59  Cal.  601;  P.  v.  Gilbert,  57  Cal. 
?6;  Kills  V.  S.,  30  Tex.  Ap.  601,  18 
S.  W.  139.  And  see  S.  v.  Jenkins, 
43  La.  Ann.  917,  9  So.  905.  Which 
■may  he  prepared  hy  the  Clerk.  S. 
V.  Klein,  38  Wash.  475,  80  Pac.  770. 

56.  Hardy  v.  S.,  19  Ohio  St.  579; 
Petitti  V.  S.,  2  Okla.  Cr.  Ap.  131, 
100  P.  1122. 

57.  C.  V.  Boyle,  9  Phija.  592;  C. 
V.  Carrington,  116  Mass.  37;  Wil- 
liams V.  P.,  44  111.  478.  Otherwise 
in  Maine.  S.  v.  McCormick,  84 
Me.  566,  24  A.  938. 

58.  Nolan  v.  S.,  53  G-a.  137; 
Anonymous,  63  Me.  590;  C.  v. 
Dorus,  108  Mass.  488 ;  C.  v.  Costello, 
128  Mass.  88;  S.  v.  Weber,  22  Mo. 
321;  Stewart  v.  P.,  23  Mich.  63,  9 
Am.  R.  78;  P.  v.  Kelly,  46  Cal.  355; 
C.  V.  Durfee,  100  Mass.  146.  See  S. 
V.  Bryant,  21  Vt.  479.  Not  permib- 
slble  under  the  Minnesota  statutes. 


S.  V.  Anderson,  41  Minn.  104,  42  N. 
W.  786;  see  also,  S.  v.  Penlason,  78 
Me.  495,  7  Atl.  385;  Com.  v.  Haden, 
162  Mass.  521,  39  N.  E.  181;  Pounds 
V.  U.  S.,  171  U.  S.  35,  18  S.  Ct.  729, 
43  Law  Ed.  62. 

59.  Wright  V.  S.,  11  Ind.  569. 
And  see  Reins  v.  P.,  30  111.  256;  S. 
V.  Engle,  13  Ohio,  490;  Sanders  v. 
S.,  2  Iowa,  230;  Friar  v.  S.,  3  How. 
Miss.  422. 

60.  C.  V.  Tobin,  7  Cent.  L.  J. 
265,  125  Mass.  203,  28  Am.  R.  220; 
C.  V.  Slattery,  147  Mass.  423.  The 
verdict  In  this  case  was  perrqitted 
to  stand,  though  the  jury  had 
neglected  to  seal  it.  See  also  Sil- 
vey  V.  S.,  71  Ga.  553. 

61.  C.  V.  Gibson,  2  Va.  Oas.  70; 
Paterson  v.  S.,  122  Ga.  587,  50  S. 
B.  489;  S.  v.  Meyers,  68  Mo.  266; 
Rex  V.  Wooller,  2  Stark.  Ill,  18  R. 
R.  402,  3  E.  C.  L.  338. 
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cases  are  not  distinct  or  uniform, — the  jury  may  change  it 
at  pleasure,  or  one  may  defeat  it  by  dissent  ;^2  but  after 
they  have  dispersed,  they  cannot  be  recalled  to  alter  or 
amend  it,®^  nor  can  a  juror  object  that  he  did  not  consent 
thereto.®*    Hence,  to  make  all  sure, — 

3.  Polling. — "If,"  says  Hale,  "the  jury  say  they  are 
agreed,  the  court  may  examine  them  by  poll;  and,"  he  adds, 
what  is  not  law  now,  "if  in  truth  they  are  not  agreed  they, 
are  finable. ' '  ^^  Thereupon  any  juror  may  dissent,  even  in 
the  case  of  a  sealed  verdict.^®  This  practice  is  followed  in 
most  of  our  States;  in  some,  only  at  the  discretion  of  the 
oourt;  *■'  in  probably  most  it  may  be  demanded  by  either 
party,^®  and  the  court  cannot  refuse  it.®^  The  question 
to  the  juror  is  simply,  "Is  this  your  verdict?" '^°     If  one 


62..  Sledd  v.  C,  19  Grat.  813; 
Hothbauer  v.  S.,  22  Wis.  468; 
X,oeffiner  v.  S.,  10  OMo  St.  598; 
Ford  V.  S.,  12  Md.  514;  Henderson 
T.  S.,  12  Tex.  525;  Rex  v.  Parkin,  1 
Moody,  45;  Burk  v.  C,  5  J.  J.  Mar. 
«75;  S.  V.  Austin,  6  Wis.  205;  S.  v. 
Harden,  1  Bailey,  3;  C.  v.  Delehan, 
148  Mass.  254,  19  N.  E.  221;  McAl- 
pine  V.  S.,  117  Ala.  93,  23  So?  130; 
P.  V.  Laverty,  9  Cal.  Ap.  756,  100 
P.   899. 

63.  2  Hale  P.  C.  299,  309;  Sar- 
gent V.  S.,  11  Ohio,  472;  Mills  v. 
•C,  7  Leigh,  751;  S.  v.  Dawkins,  32 
S.  C.  17,  10.  S.  E.  772.  See  Rex  v. 
Simons,  Say.  34;  Petitti  v.  S.,  2 
Okla.   Cr.  Ap.   131,   100   P.   1122. 

64.  Rex.  V.  WooUer,  2  Stark. 
Ill;  Mercer  v;  S.,  17  Ga.  146; 
Stanton  v.   S.,  13  Ark.   317. 

65.  2  Hale,  P.  C,  299;  Watts  v. 
Brains,  Cro.  Eliz.  778;  Gibbs  v.  S.,, 
■54  Tex.  Cr.  Ap.  631,  114  S.  W.  795. 

66.  Ante,  §  1002  (2);  U.  S.  v. 
Potter,   6   McLean,   186. 

67.  S.  V.  Dodson,  14  S.  C.  628; 
S.  V.  Hoyt,  47  Conn.  518,  36  Am.  R. 

2  C.  P.— 55 


89;  S.  V.  Colomb,  108  La.  258,  32 
So.  351;  S.  T.  Wyse,  32  S.  C.  45, 
10  S.  E.  612. 

68.  Harris  v.  S.,  31  Ark.  196; 
S.  V.  Young,  77  N.  C.  498;  S.  v. 
Colomb,  108  La.  253,  32  So.  351; 
S.  V.  Burns,  148  Mo.  167,  49  S.  W. 
1005,  71  Am.  St.  588;  Cowart  v.  S., 
147  Ala.   137,   41   So.   631. 

69.  Tilton  v.  S.,  52  Ga.  478; 
Nomaque  v.  P.,  Breese,  109;  Brister 
V.  S.,  26  Ala.  107;  Mitchell  v.  S., 
22  Ga.  211,  68  Am.  D.  493;  RusseU 
V.  S.,  68  Ga.  785;  S.  v.  Callahan, 
55  Iowa,  364,  7  N.  W.  603,  and  other 
cases  cited  to  this  section.  Moss 
V.  S.,  152  Ala.  30,  44  So.  598;  Wing- 
field  V.  S.,  95  Ark.  .71,  128  S.  W. 
562;  Blankenship  v.  S.,  112  Ga.  402, 
37  S.  E.  732;  S.  v.  Callahan,  55 
Iowa,  364,  7  N.  W.  603;  Givens  v. 
S.,  76  Md.  485,  25  A.  689;  Stewart 
V.  P.,  23  Mich.  63,  9  Am.  R.  78; 
S.  V.  Repetto,  66  Mo.  Ap.  251. 

70.  S.  V.  Regain,  12  La.  Ann. 
264;  S.  V.  John,  8  Ire.  330,  49  Am. 
D.  396;   Bean  v.  S.,  17  Tex.  Ap.  60. 
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dissents,  the  panel  should  be  sent  back  for  further  delibera- 
tion/^ A  juror  cannot  be  asked  as  to  misconduct  of  the 
juryJ2  The  right  continues  till  the  verdict  is  recordeed  or' 
the  jury  dispersed.''^  There  are  States  wherein  this  prac- 
tice is  not  accepted.''* 

§  1004.  1.  A  Verdict  Inadequate  in  Form  or  Substance 
— should  not  be  received ;  but  the  jury  should  be  required  tO' 
perfect  it,  either  in  presence  of  the  court,  or  by  returning- 
for  the  purpose  to  their  room, — due  consultation  having- 
been  had  with  the  judge,  and  if  necessary  further  evi- 
dence delivered.''®    An  unobjectionable  verdict  should  not 


71.  S.  T.  Davis,  31  W.  Va.  390,  7 
S.  E.  24.  See  also  Williams  v.  S., 
60  Md.  402;  S.  v.  Cross,  10  N.  C. 
770,  9  Am.  St.  53;  S.  v.  White,  7 
S.  E.  715;  Grose  v.  S.,  6  Tex.  Ap. 
121;  Brown  v.  S.,  63  Ala.  97. 

72.  Bassham  v.  S.,  38  Tex.  622, 
626. 

73.  Williams  v.  S.,  63  Ga.  306; 
Robinson  v.  S.,  109  Ga.  506,  34  S. 
B.  1017;  Hommer  v.  S.,  85  Md.  562, 

37  Atl.  26;  Cable  v.  S.  (Miss.  1905), 

38  So.  98;  S.  v.  Waymire,  52  Ore. 
281,  97  P.  46;  Com.  v.  Schmous, 
162  Pa.  St.  326,  29  A.  644.  Jury 
may  be  polled  by  clerk.  Jackson  v. 
S.,  147  Ala.  699,  41  So.  178;  asking 
each  juror  if  it  is  his  verdict. 
Brownlow  v.  S.,  112  Ga.  405,  37  S. 
E.  733;  Blankinship  v.  S.,  112  Ga. 
402,  37  S.  E.  732,  and  the  answer 
must  be  "yes"  or  "no,"  without  rea- 
son or  gualiflcatlon.  S.  v.  Tomlin- 
son,  7  N.  D.  294,  74  N.  W.  995; 
Bliss  V.  S.,  117  Wis.  596,  94  N.  W. 
325;  Swan  v.  S.,  81  Miss.  453,  33 
So.  223. 

74.  C:  V.  Roby,  12  Pick.  496,  511, 
513;  C.  V.  Costley,  118  Mass.  1,  28; 
S.  V.  Wise,  7  Rich.  412. 

75.  S.  V.  Bishop,  73  N.  C.  44; 
Hughes  V.   S.,   12  Ala.   458;    S.  v. 


Motley,  7  Rich.  327;  Reg.  v.  Ma- 
loney,  9  Cox,  C.  C,  6;  McCoy  v. 
S.,  52  Ga.  287;  Heller  v.  S.,  2S 
Ohio  St.  582;  S.  v.  Potter,  15  Kan. 
302;  Williams  v.  S.,  46  Ga.  647,  648; 
Alston  V.  S.,  41  Tex.  39;  S.  v.  Con- 
ley,  39  Me.  78;  Burk  v.  C,  5  J.  J. 
Mar.  675;  Cook  v.  S.,  26  Ga.  593; 
Rex  v.  Suffolk  Justices,  5  Nev.  & 
M.  139;  s.  c.  nom.  Rex  v.  Hughes, 
1  Har.  &  W.  313;  Reg.  v.  Meany, 
Leight  &  C.  213,  214,  216,  9  Cox, 
C.  C,  231;  S.  V.  Underwood,  2  Ala. 
744;  McGregg  v.  S.,  4  Blackf.  101; 
Straughan  v.  S.,  16  Ark.  37;  S.  v. 
Shule,  10  Ire.  153;  S.  v.  Arrington, 
3  Murph.  571;  P.  v.  Marquis,  IS 
Cal.  38;  P.  v.  Bonney,  19  Cal.  426; 
S.  V.  Clifton,  30  La.  Ann.  951;  P. 
v.  Jenkins,  56  Cal.  4;  Boyett  v.  S., 
26  Tex.  Ap.  689,  9  S.  W.  275;  C.  v. 
Nicely,  130  Pa.  261,  18  A.  737;  S. 
V.  Harris,  39  La.  Ann.  1105,  3  So. 
344;  Taylor  v.  S.,  14  Tex.  Ap.  340; 
McRae  v.  g.,  49  Ark.  195;  S.  v. 
Baldwin,  14  S.  C.  135;  Pool  v.  S., 
87  Ga.  526,  13  S.  E.  556;  Fry  v.  C, 
82  Va.  334;  P.  v.  Laverty,  9  Cal. 
App.  756,  100  P.  899;  S.  v.  Sartino, 
216  Mo.  408,  115  S.  W.  1015;  Kee- 
ler  V.  S.,  73  Neb.  441,  103  N.  W.  64; 
S.  V.  Godwin,  138  N.  C.  582,  50  S.  E. 
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be  rejected;'^*  nor  should  an  ill  one  if  persisted  in  after 
every  attempt  at  enlightenment  is  exhausted;  for  the  court 
cannot  compel  the  jury.'^^  After  this  body  is  both  dis- 
charged and  dispersed,  it  is  too  late  to  perfect  the  ver- 
dict." 

2.  The  Objection — ^may  be  taken  either  by  the  party 
or  the  court;  without  which,  the  defendant's  silence 
waives  his  right  not  to  be  retried.''® 

§  1005.  Inadequate  Forms  of  the  Verdict — are  such 
as, — 

1.  Not  Responive. — ^If,  instead  of  the  issue  in  the  record, 
it  finds  some  other,  or  is  silent  on  some  element  of  the  of- 
fence, it  will  not  sustain  a  judgment.®"    Or — 


277;  S,  V.  McKay,  150  N.  C.  813,  63 
S.  B.  1059.  See  S.  v.  Novak,  109 
Iowa,  717,  79  N.  W.  465;  Llder.  S., 
133  Ala.  43;  Gaines  v.  S.,  146  Ala. 
16,  41  So.  865;  S.  v.  Langley,  8 
Kan.  Ap.  815,  57  P.  576;  Crockett 
V.  Com.,  100  Ky.  389,  18  Ky.  L.  838, 
38  S.  W.  676;  Denham  v.  Com., 
119  Ky.  508,  27  Ky.  L.  171,  84  S. 
W.  538;  S.  V.  Keasley,  50  La.  Ann. 
761,  23  So.  900;  S.  T.  Smith,  104 
La.  464,  29  So.  20;  Hechter  v.  S., 
94  Md.  429,  50  A.  1041,  56  L.  R.  A. 
457. 

76.  Reg  V.  Yeadon,  Light  &  C. 
81,  9  Cox  C.  C.  91;  Henslie  v.  S., 
3   Heisk.   202. 

77.  Reg.  V.  Meany,  supra;  Rex 
v.  Eaton,  22  How.  St.  Tr.  753,  822; 
Rex  V.  St.  Asaph,  21  How.  St.  Tr. 
847,  954;  S.  v.  Wright,  5  R.  I.  287; 
2  Hale  P.  C.  316.  Still,  If  the  ver- 
dict is  illegal,  not  amounting  to  a 
conviction  or  an  acquittal,  a  ven- 
ire de  novo  will  be  awarded.  Nemo 
V.  C,  2  Grat.  558. 

78.  P.  V.  Lee  Tune  Chong,  94 
Cal.  379,  29  P.  776;  Stuart  v.  C. 
28  Grat.  950;  Ellis  v.  S.,  27  Tex.  Ap. 


190.  As  to  when  this  has  occurred, 
see  Boyett  v.  S.,  26  Tex.  Ap.  689; 
Levells  v.  S.,  32  Ark.  585. 

79.  New  Crim.  Law,  I,  §  998; 
Allen  V.  S.,  26  .Ark.  333;  Murphy 
V.  S.,  7  Coldw.  516;  S.  v.  Rover,  10 
Nev.  388,  399,  21  Am.  R.  745.  But 
see  Bell  v.  S.,  48  Ala.  684,  17  Am. 
R.  40;  Gillum  v.  Com.  (Ky.  1909),. 
121  S.  W.  445;  S.  v.  Jeanisse,  125' 
La.  360,  51  So.  290;  Wells  v.  S., 
116  Ga.  87,  42  S.  E.  390. 

80.  Westbrook  v.  S.,  52  Misa. 
777;  Stephens  v.  S.,  56  Ga.  604; 
Riffemaker  v.  S.,  25  Ohio  St.  395, 
398;  Allen  v.  S.,  52  Ala.  391;  Gibbs 
V.  S.,  34  Tex.  134;  Sheffield  v.  S., 
1  Tex.  Ap.  640;  Lockwood  v.  S.,  1 
Tex.  Ap.  749;  Manigault  v.  S.,  53 
Ga.  113;  S.  v.  Lohman.  Riley,  67; 
Long  V.  S.,  34  Tex.  566;  S.  v.  Davis, 
20  La.  Ann.  354;  S.  v.  Edmund,  4 
Dev.  340;  Curran's  Case,  7  Grat. 
619;  S.  V.  Rollins,  8  N.  H.  550; 
Wynn  v.  S.,  1  Blackf.  28;  S.  v. 
White,  41  Iowa,  316;  S.  v.  Behee, 
17  Kan.  402;  Wilson  v.  S.,  53  Ga. 
205;  Mangham  v.  S.,  87  Ga.  549; 
S.  V.  Bloedow,  45  Wis.  279;    S.  v. 
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2.  Uncertain — if  the  meaning  is,  the  consequence  is 
the  same;  ^^  as,  if  it  does  not  show  which  of  two  defend- 
ants ^^  or  counts  ^'^  is  meant.    But — 

3.  Less  Part  than  meant. — If  it  finds  the  defendant 
guilty  of  something  duly  charged,  and  constituting  an  of- 
fence, yet  less  than  the  entire  allegation,  it  cannot '  be 
treated  as  void;  it  is  a  conviction  of  the  part.**  So, — 

4.  Imperfect  Indictment. — If  the  indictment  does  not 
duly  set  out  all  intended  by  the  grand  jury,  yet  is  good  for 
something,  a  finding  of  guilty  on  it  will  be  adequate  for 
what  is  well  alleged.*^  But  it  will  cure  no  defect  in  the  al- 
legation.*^   Hence, — 


Whitaker,  89  N.  C.  472;  S.  v.  Oli- 
ver, 38  La.  Ann.  632;  Thetge  v.  S., 
83  Ind.  126;  Territory  v.  Do,  1  Ariz. 
507,  25  P.  472;  S.  v.  Day,  37  La. 
Ann.  785;  Persons  v.  S.,  3  Tex.  Ap. 
240;  Young  v.  P.;  6  Bradw.  434; 
P.  V.  Lee,  237  HI.  272,  86  N.  E.  573; 
Brown  v.  P.,  145  111.  Ap.  263;  S. 
■v.  French,  50  La.  Ann.  461,  23  So. 
•eoe;  S.  V.  Rouelle,  137  Mo.  Ap.  620, 
119  S.  W.  55;  S.  v.  Parker,  152  N. 
C  790,  67  S.  B.  35;  Jones  v.  S., 
55  Tex.  Cr.  Ap.  535,  117  S.  W.  127. 
On  a  plea  of  not  guilty  and  former 
jeopardy  there  should  he  a  ver- 
dict on  hoth  pleas.  Ex  parte  King, 
10  Gal.  Ap.  282,  101  P.  810;  Sprag- 
gins  V.  S.,  139  Ala.  93,  35  So.  1000; 
P.  V.  Tucker,  115  Gal.  337,  49  P. 
111. 

81.  S.  V.  Goon,  18  Minn.  518;  S. 
V.  McCormick,  84  Me.  566,  24  A. 
538;  S.  V.  Foster,  36  La.  Ann.  857; 
Williams  v.  S.,  6  Neh.  334;  P.  v. 
Piper,  50  Mich.  390,  15  N.  W.  523. 
And  see  Fallon  v.  P.,  2  Ahh.  Ap. 
«3;  S.  V.  Nichols,  12  Rich.  672; 
Bunch  V.  S.,  58  Pla.  9,  60  So.  534; 


S.  V.  Godwin,  138  N.  C.  382,  50  S. 
E.   277. 

82.  Favor  v.  S.,  54  Ga.  249;  P. 
V.  Sepulveda,  59  Gal.  342;  Bern- 
hard  V.  S.,  76  Ga.  613. 

83.  Camphell  v.  Reg.,  1  Cox  G.  C. 
269,  2  Ih.  463,  11  Q.  B.  799;  Day 
v.  P.,  76  111.  380.  And  see  O'Gonnell 
V.  S.,  55  Ga.  191;  Scott  v.  S.,  4 
Okla.  Gr.  70,  109  P.  240;  Gallott  v. 
U.  S.,  31  C.  G.  A.  44,  87  Fed.  446. 

84.  Bedell  v.  S.,  50  Miss.  492; 
Ex  parte  Max,  44  Gal.  579;  Ex  parte 
Ah  Gha,  40  Gal.  426;  Wright  v.  P., 
33  Mich.  300.  As  of  detaining  with 
intent  to  have  carnal  knowledge  un- 
der indictment  for  rape,  Fagan  v. 
Gom.,  18  Ky.  L.  714,  38  S.  W.  431  or 
of  assault  under  charge  of  assault 
with  intent  to  steal.  Com.  v.  Crow- 
ley, 167  Mass.  434,  45  N.  B.  766. 
Compare  with  New  Grim.  Law,  I, 
§§  786-815a,  where  the  limitations 
of  the  doctrine  appear. 

85.  Ante,  §§  478-480;  Gilliam  v. 
S.,  50  Ala.  145. 

86.  Ante,  §  77  et  setj.;  Merrill 
V.  S.,  45  Miss.  651;  G.  v.  Morse,  2 
Mass.  128,  130. 
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5.  The  Test — is,  that  if  the  verdict  sufficiently  finds  any- 
thing, whether  for  or  against  the  defendant,  judgment  will 
he  rendered  on  the  one  side  or  the  other  for  what  is  thus 
found;  ®^  otherwise  the  work  of  the  jury  will  be  treated  as 
null,  the  judgment  if  entered  will  be  arrested,  and  th  de- 
fendant may  be  tried  anew.^* 

§  1005  a.  1.  The  Language  of  the  Verdict, — being  that 
of  "lay' people,"  need  not  follow  the  strict  rules  of  plead- 
ing,®® or  be  otherwise  technical.  Whatever  conveys  the 
idea  to  the  common  understanding  will  suffice.®"  And  all 
fair  intendments  will  be  made  to  support  it.®^  As  in,  the 
indictment  or  a  plea®^  bad  grammar  or  spelling  does  not 
vitiate,  so  a  fortiori  it  does  not  in  the  verdict,  unless  the 
meaning  becomes  inadequate.®*    And  surplusage  is  harm- 


87.  Reg.  V.  Smythies,  1  Den.  C. 
C.  498;  2  Car.  &  K.  878;  Mountain 
V.  S.,  40  Ala.  344;  Reg.  v.  York,  1 
Den.  C.  C.  335;  s.  c.  nom.  Reg.  v. 
York,  2  Car.  &  K.  841;  Bloomhuff 
V.  S.,  8  Blackf.  205;  Arnold  v.  S., 
51  Ga.  144;  P.  v.  McCarty,  48  Cal. 
557;  S.  V.  Arbruzino,  67  W.  Va.  534, 
68  S.  E.  269.  The  verdict  must 
be  read  in  connection  with  the  in- 
dictment. Henderson  v.  Com.,  98 
Va.  794,  34  S.  B.  881;  P.  v.  Cum- 
mings,  117  Cal.  497,  49  P.  576. 

88.  S.  V.  Hudson,  74  N.  C.  246; 
Searight  v.  C,  13  S.  &  R.  301; 
Welkman  v.  Charleston,  2  Speers, 
371;  Campbell  v.  Reg.,  1  Cox  C.  C. 
269,  2  lb.  463,  11  Q.  B.  799.  And 
see  cases  cited  to  the  foregoing 
paragraphs.  For  an  apparent,  not 
real,  exception  to  this  in  special 
verdicts,  see  post,  §§  1006,  1006a. 

89.  Shrewsbury's  Case,  9  Co.  46b, 
51b;  Plummer  v.  Whichcot,  T. 
Jones,  60,  61;  Tustian  v.  Roper,  T. 
Jones,  27  28;  P.  v.  Sykes,  10  Cal. 
Ap.  67,  101  P.  20;  P.  v.  Lee,  237  111. 
272,  86  N.  E.   573;   Johns  v.  S.,  46 


Pla.   153,   35   So.   71;    S.  v.  Whise- 
nant,  149  N.  C.  515,  63  S.  E.  91. 

90.  S.  V.  Ryan,  13  Minn.  370; 
Benedict  v.  S.,  14  Wis.  423;  C.  v. 
McGrath,  115  Mass.  150;  Hart 
V.  S.,  38  Tex.  382;  P.  v.  Mc- 
Carty, 48  Cal.  557;  Cook  v.  S.,  26 
Ga.  593;  Bunch  v.  S.,  58  Fla.  9,  50 
So.  534;  Willingham  v.  S.  (Tex. 
Cr.  Ap.  1911),  136  S.  W.  470.  Ver- 
dict and  indictment  should  be  con- 
strued together  and  if  it  is  reason- 
ably certain  and  is  supported  by 
the  evidence  verdict  should  be  sus- 
tained. Barbour  v.  S.  (Ga.  Ap. 
1910),  68  S.  E.  458;  S.  v.  Arbruzino, 

67  W.  Va.  534,  68  S.  E.  269. 

91.  Rex  V.  Davis,  Say.  163,  164; 
Rex  V.  Brookes,  Say.  167,  168;  Sur- 
ges V.  Bracher,  8  Mod.  238,  240; 
Rose  V.  S.,  82  Ind.  344;  Kimball  v. 
Ter.,  13  Ariz.  310,  115  P.  70;  Black- 
share  V.  S.,  94  Ark.  548,  128  S.  W. 
549;    Barbour   v.   S.,   8   Ga.   Ap.   27, 

68  S.    E.    458. 

92.  Ante,  §§  354,  357,  511   (4). 

93.  S.  V.  McNamara,  100  Mo. 
100,   13    S.   W.    938;    Kellum   v.    S., 
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less.®*    The  finding  must  be  construed  as  a  whole,  not  in 
separate  parts.®^    As  to  some  particulars, — 

2.  Guilty  of  All. — If  the  jury  mean  to  convict  the  de- 
fendant of  everything  alleged,  any  expression  of  the  idea, 
however  brief,  will  be  adequate.®"  The  full  and  orderly 
pharse  is  "guilty  in  manner  and  form  as  charged  against 
him  in  the  indictment;" ^'^  and  it  is  practically  to  be 
chosen.  But  the  single  word  "guilty,"  set  in  a  proper  con- 
nection, will  suffice,  as  conveying  the  whole  idea.®*     In 


64  Miss.  226,  1  So.  174;  S.  v.  gmitli, 
33  La.  Ann.  1414;  Walker  v.  S.,  13 
Tex.  Ap.  618,  44  Am.  R.  716,  note; 
Wooldridge  v.  S.,  13  Tex.  Ap.  443, 
41  Am.  R.  708;  Wilson  v.  S.,  12 
Tex.  Ap.  481;  Keeller  v.  S.,  4  Tex. 
Ap.  527;  Haney  v.  S.,  2  Tex.  Ap. 
504;  Reynolds  v.  C,  33  Grat.  834. 
835;  McCoy  v.  S.,  7  Tex.  Ap.  379; 
Taylor  v.  S.,  5  Tex.  Ap.  569;  Shaw 
V.  S.,  2  Tex.  Ap.  487;  S.  v.  Lee.  80 
Iowa,  75,  20  Am.  St.  401.  45  N.  W. 
545;  Howell  v.  S.,  10  Tex.  Ap.  298; 
P.  T.  Ah  Gow,  53  Cal.  627. 

.94.  Dowdale's  Case,  6  Co.  46h; 
Stephens  v.  S.,  51  Ga.  236;  Bittick 
V.  S.,  40  Tex.  117;  Rex  v.  Urlyn,  2 
Saund.  308;  McEntee  v.  S.,  24  Wis. 
43;  Townsend's  Case,  1  Plow.  Ill; 
Wallace  v.  S.,  2  Lea,  29;  Traube  t. 
S.,  56  Miss.  153.  And  see  Shaw  v. 
S.,  40  Ga.  120;  P.  v.  Sykes,  10  Cal. 
Ap.  67,  101  P.  20. 

95.  S.  V.  Bowen,  16  Kan.  475, 
477. 

96.  S.  V.  Cronin,  20  Wash.  512, 
56  P.  26;  Curry  v.  S.,  7  Tex.  Ap. 
91;  Teague  v.  S.,  4  Tex.  Ap.  147, 
148;  Hughes  v.  S.,  65  Ind.  39;  Tim- 
mons  V.  S.,  56  Miss.  786;  P.  v.  Perez, 
87  Cal.  122,  25  P.  262;  S.  v.  Bern- 
Ing,  91  Mo.  82;  S.  v.  Walker,  24 
Mo.  Ap.  679;  Brown  v.  S.,  Ill  Ind. 
441,  12  N.  B.  514;  P.  v.  Whltely,  64 


Cal.  211,  27  P.  1104;  P.  v.  Gilbert. 
60  Cal.  108;  P.  v.  DeCleer,  60  Cal. 
382;  S.  V.  Nicholls,  37  La.  Ann. 
779;  P.  V.  West,  73  Cal.  345,  14 
P.  848;  P.  V.  Manners,  70  Cal.  428, 
11  P.  643;  Nettles  v.  S.,  5  Tex.  Ap. 
386;  Henderson  v.  S.,  5  Tex.  Ap. 
134;  S.  V.  Gerrish,  78  Me.  20,  2  A. 
129;  Rollins  v.  S.,  62  Ind.  46;  S.  v. 
Lee,  80  Iowa.  75,  20  Am.  St."  401, 
45  N.  W.  545;  Hronek  v.  P.,  134  111. 
139,  23  Am.  St.  652,  24  N.  E.  861; 
P.  V.  McFadden,  65  Cal.  445,  4  P. 
421;  S.  V.  Frances,  36  La.  Ann.  336; 
S.  V.  Jessie,  30  La.  Ann.  1170;  S. 
V.  Smith,  38  La.  Ann.  479;  Hobaek 
V.  C,  28  Grat.  922;  Jones  v.  C, 
31  Grat.  830;  "guilty  as  charged," 
S.  V.  Golden,  113  La.  791,  37  So. 
757;  "guilty  but  innocently"  is  in- 
sensible and  does  not  mean  not 
guilty,  S.  V.  Godwin,  138  N.  C.  582, 
50  S.  E.  277. 

97.  Anonymous,  63  Me.  590. 

98.  P.  V.  Perdue,  49  Cal.  420; 
Preuit  V.  P.,  5  Neb.  377;  Blount  v. 
S.,  49  Ala.  381;  Arnold  v.  S.,  51 
Ga.  144;  Bond  v.  P.,  39  111.  26; 
S.  V.  Lawry,  4  Nev.  161;  Fife  v. 
C,  29  Pa.  429;  Frasier  v.  S.,  5  Mo. 
536;  P.  V.  Magallones,  15  Cal.  426; 
Fitzgerald  v.  P.,  49  Barb.  122;  S. 
V.  Jones,  69  N.  C.  364;  S.  v.  Now- 
lan,  64  Me.  531;    S.  v.  Wright,  53 
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offences  of  different  grades,  it  is  sometimes  said  that  tMs 
sort  of  expression  means  guilty  of  the  highest  grades;  ®* 
hut  as  the  highest  includes  all  under  it,  guilty  of  the 
highest  means  guilty  of  all. 

3.  Guilty  of  Part. — ^If  the  jury  would  convict  the  de- 
fendant of  a  part  of  the  accusation  and  acquit  him  of  the 
residue,  whether  a  part  of  a  count  or  a  part  of  the  counts, 
their  finding  must  convey  the  idea,  which  in  form  of  words 
Tvill  depend  on  the  offence  and  particular  averments.^  This 
sort  of  verdict  is  termed  "partial,"  to  be  further  explained 
in  the  next  sub-title.^ 

They  are — where  the  verdict  is  special,  partial,  or  in- 
cludes the  punishment.    Thus, — 

§1006.    Special  Verdict:— 

1.  Defined. — ^A  special  verdict,  the  rendering  whereof 
is  always  optional  with  the  jury,^  is  one  which  sets  out  the 


Me.  328;  Lovell  v.  S.,  45  Ind.  550. 
■See  Rex  v.  Cockerell,  Andr.  260, 
262;  S.  V.  Hudson,  74  N.  C.  246; 
Kimball  v.  Ter.,  13  Ariz.  310,  115 
P.  70;  Evans  v.  S.,  58  Ark.  47,  22 
S.  W.  1026;  McDonald  v.  S.,  118 
Ala.  672,  23  So.  637;  Poison  v.  S., 
137  Ind.  519,  35  N.  E.  907;  S.  v. 
Anderson,  45  La.  Ann.  651,  12  So. 
737;  S.  V.  Lawler.  220  Mo.  26,  119 
S.  W.  639;  S.  v.  Snyder,  33  Minn. 
244,  129  N.  W.  375;  S.  v.  Hayes,  23 
S.  D.  596,  122  N.  W.  652;  Gear  v. 
S.  (Tex.  1897),  42  S.  W.  285;  Hei- 
nen  v.  S.  (Tex.  1903),  74  S.  W. 
776;  Rogers  v.  Com.  (Va.  1894), 
19  S.  E.  162;  Ackerman  v.  S.,  7 
"Wyo.  504,  54  P.  228;  Gardes  v.  U. 
S.,  30  C.  C.  A.  596,  87  Fed.  172; 
Styles  V.  S..  37  Tex.  Cr.  599,  40  S. 
yj.  498. 

99.  Curtis  V.  S.,  26  Ark.  439; 
Adams  v.  S.,  .52  Ga.  565;  Dean  v. 
fe.,  43  Ga.  218;    S.  v.  McClung,  35 


W.  Va.  280.     See  Welghorst  v.  S., 
7  Md.  442;  Martin  v.  S.,  46  Ark.  38. 

1.  C.  V.  Lowery,  149  Mass.  67, 
20  N.  E.  697;  Pranks  v.  S.,  4  Tex. 
Ap.  431;  Turbaville  v.  S.,  58  Ga. 
545;  S.  V.  Hendricks,  38  La.  Ann. 
682;  g.  V.  West,  39  Minn.  321,  40 
N.  W.  249;  Poster  v.  S.,  88  Ala.  182, 
7  So.  185;  Maguire  v.  S.,  47  Md. 
485;  Pox  V.  S.,  34  Ohio  St.  377; 
SuUivan  v.  S.,  44  Wis.  595;  S.  v. 
Murdoch,  35  La.  Ann.  729 ;  Ex  parte 
Robinson,  3  McAr.  418;  Bowen  v. 
g.,  28  Tex.  Ap.  498,  13  S.  W.  787; 
Lanasa  v.  S.,  109  Md.  602,  71  A. 
1058;  Com.  v.  Donovan,  170  Mass. 
228,  49  N.  B.  104;  S.  v.  Kind,  80 
N.  J.  L.  176,  7  A.  438. 

2.  Post,  §§   1009-1011. 

3.  Post,  §  1008;  C.  v.  Chathams, 
60  Pa.  181,  88  Am.  D.  539;  Dow- 
man's  Case,  9  Co.  7b;  Com  v.  Eich- 
elberger,  119  Pa.  St.  254,  13  Atl. 
422,  4  Am.  St.  R.  642. 
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facts,  leaving  the  court  to  draw  therefrom  the  conclusion, 
of  law.* 

2.  In  Form, — after  stating  the  facts,  it  finds  the  defend- 
ant guilty  if  such  is  the  court's  conclusion  of  the  law  upon 
them;  but  if  the  court  holds  otherwise,  not  guilty." 

3.  In  its  Statement  of  the  Facts, — it  must  explicitly  in- 
clude all  that  are  necessary  elements  in  the  offense,  yet 
omitting  the  evidence ;  *  for  the  court  will  supply  nothing  by 
intendment.    Thus, — 

4.  The  Evil  Intent — ^must  be  found.®    So,— 


4.  S.  V.  Moore,  7  Ire.  228; 
Blackshare  v.  S.,  94  Ark.  548,  128 
S.  W.  549 ;  S.  v.  Colonial  Club,  154 
N.  C.  177,  69  S.  B.  771;  S.  v.  Savage, 
36  Ore.  191,  60  P.  610,  36  Ore.  191, 
61  P.  1128. 

5.  S.  V.  Divine,  98  N.  C.  778, 
781,  4  S.  B.  477;  S.  v.  Stewart,  91 
N.  C.  566;  S.  v.  Morris,  104  N.  C. 
837,  10  S.  E.  454;  S.  v.  Nies,  107  N. 
C.  820,  12  S.  B.  443.  So  are  the 
ancient  and  authoritative  prece- 
dents; but  the  reports  of  some  of 
them,  as  given  in  the  books,  are 
abridged  to  omit  the  matter  in  the 
text.  Precedents  may  he  found  in, 
among  other  cases,  Mackalley's 
Case,  9  Co.  61b,  63a,  64b,;  Rex  v. 
Bettesworth,  Term.  P.  C.  221,  223; 
Rex  V.  Verdjuice,  Trem.  P.  C.  672; 
Rex  V.  Waller,  Trem.  P.  C.  678; 
Rex  V.  Chetwynd,  18  How.  St.  Tr. 
225,  870,  884;  Rex  v.  Huggins,  2  Ld. 
Raym.  1574;  Rex  v.  Huggins,  1 
Barn.  358;  McDaniel's  Case,  Foster, 
121;  Reg.  v.  Mills,  10  CI.  &  F.  534; 
Rex  v.  Burridge,  3  P.  Wms.  439; 
Reg.  V.  Purchase,  15  How.  St.  Tr. 
651,  691,  696;  S.  v.  Craig,  81  N.  C. 
588;  C.  V.  Mueller,  81  1-2  Pa.  127, 
128;  S.  V.  Blue,  84  N.  C.  807;  S.  v. 
Roten,  86  N.   C.  701;    S.  v.  Drake, 


Winst.  i.  241,  242 ;  S.  v.  Sam,  Winst. 
i.  300;  C.  v.  Mitchell,  2  Wheeler 
Crlm.  Cas.  471;  •U.  S.  v.  Gardner, 
10  Pet.  618;  S.  v.  Peckham,  3  R.  I. 
289.    See  S.  v.  Hazell,  95  N.  C.  623. 

6.  Archb.  Crim.  PI.  Ev.  (13th 
Lond.  Ed.)  147;  S.  v.  Oakley,  103 
N.  C.  408,  9  S.  B.  575; ;  S.  v.  Yount, 
110  N.  C.  597,  15  S.  E.  231;  S.  v. 
Kirby,  108  N.  C.  772,  12  S.  B.  1045; 
S.  V.  Crump,  104  N.  C.  763,  10  S. 
E.  468;  S..  v.  Blue,  84  N.  C.  807; 
Miller  v.  P.,  25  Hun,  473;  Huffman 
V.  S.,  89  Ala.  33,  8  So.  28. 

7.  2  Hawk.  P.  C.  c.  47,  §  9;  i 
East  P.  C.  708,  784;  Loveday's 
Case,  8  Co.  65b;  Clay  v.  S.,  43  Ala. 
350;  Jones  v.  S.,  2  Swan  (Tenn), 
399;  S.  v.  Custer,  65  N.  C.  339;  C. 
V.  Dooly,  6  Gray,  360;  Rex  v. 
Hayes,. 2  Stra.  843;  S.  v.  Newby,  64 
N.  C.  23.  See  Waddill  v.  S.,  33 
Tex.  343;  Rex  v.  Francis,  2  Stra. 
1015;  Rex  v.  Royce,  4  Bur.  2073; 
1  Chit.  Crim.  Law,  643.  The  ver- 
dict cannot  leave  a  question  of  fact 
to  the  court.  S.  v.  Lowry,  74  N. 
C.  121;  S.  v.  McCloud,  151  N.  C. 
730,  66  S.  E.  658. 

8.  S.  V.  Blue,  supra;  S.  v.  Bray, 
89  N*.  C.  480;  S.  v.  Oakley,  103  N. 
C.  408,  9  S.  E.  575. 
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5.  In  Homicide  by  Shooting, — a  special  verdict  is  ill 
which  says  simply  that  the  defendant  discharged  a. gun, 
etc.,  not  adding  "against"  the  deceased.'    And — 

6.  In  Robbery — by  taking  one's  money  from  the  ground 
in  his  presence,  a  finding  silent  as  to  the  presence  is  in- 
adequate."   So, — 

7.  The  County — must  be  stated." 

8.  Facts  not  in  Issue, — set  out  in  the  finding,  are  sur- 
plusage.^^ 

§  1006  a.  In  Interpretation, — the  sepcial  verdict  differs 
from  the  general  one  of  guilty,  which  is  a  conviction  of 
everything  well  charged  in  the  indictment.  ^^  The  former 
is  the  reverse:  it  convicts  only  of  what  the  law  will  deduce 
from  the  combined  facts  it  specifies. 

§  1007.  1.  Technical  Languagis— need  not,  as  required 
in  the  indictment,  be  employed  in  the  special  verdict.^* 
Thus,— 

2.  In  Forgery  of  a  Bank-note, — it  is  good  in  the  verdict 
to  say  that  the  defendant  erased  and  altered  it  by  chang- 
ing the  word  "two"  into  "five"^®     So, — 

3.  In  Homicide, — if  the  indictment  states  three  wounds, 
a  verdict  mentioning  but  one  suffices.^^ 

4.  The  Order  of  Time — in  which  occurred  the  facts 
must,  if  not  directly  stated,  "be  supposed,"  it  has  been 
said,  to  be  that  wherein  "they  are  put  and  found  by  the 
verdict. ' ' " 

5.  Conclusions  of  Law — should  not  be  drawn  by  the 
jury;  if  they  are,  the  court  will  treat  them  as  surplusage 
and  render  the  judgment  called  for  by  the  facts.^^ 

9.  Rex  V.  Plummer  J.  Kel.  109,  Lond.  Ed.)  147;  Cook  v.  S.,  26  Ga. 
111.  593. 

10.  Rex  V.  Francis,  2  Stra.  1015.  15.     Rex  v.   Dawson,   1   Stra.   19. 

11.  C.  V.  Call,  21  Pick.  509,  32  16.  Rex  v.  Morgan,  1  Bulst.  84,. 
Am.  D.  284.  88. 

12.  Ante,  §  1005;  U.  S.  v.  Stereo-  17.  Rex  v.  Keite,  1  Ld.  Raym. 
scopic  Slides,  1  Sprague,  467.  138,  142.  ■ 

13.  Ante,  §  1005a  (2).  18.     1     Chit.     Crlm.     Law,     645; 

14.  Archb.  Crim.  PI.  &  Ev.  (13tli  Townsend's  Case,  1  Plow.  111. 
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§  1008.  1.  Rare  with  Us — are  special  verdicts,  yet 
competent.  ^''    And — 

2.  A  General  Verdict — ^may  always,  if  the  jury  please, 
tft  rendered  instead.^" 

3.  Setting  aside. — ^If  insufficient,  a  new  trial  will  be 
ordered.^^ 

§  1009.  Partial  Verdict  :— 

1.  Defined. — ^A  partial  verdict  is  one  of  conviction  as  to 
a  part  of  the  charge,  and  acquittal  or  silence  as  to  the  re- 
fiidue.^^ 

2.  It  is  Permissible — ^whenever  the  evidence  discloses 
guilt  within  the  allegations  of  the  indictment,  yet  not  to 
their  full  extent.^^  Even  though  all  is  proved,  the  jury 
cannot  be  restrained  from  returning  a  partial  verdict  if  they 
will.^*  The  ampler  explanations  appear  in  another  vol- 
Time.^° 

§  1010.  1.  In  Form  of  Words, — somewhat  already  ex- 
plained,^^ any  expression  which  to  the  common  under- 
standing^^ conveys  the  complete  idea  meant  will  suffice, 
-what  is  less  will  not.^*    Thus, — 

19.  Ante,  §  1006;  McGuffie  v.  S.,  Mo.  295;  S.  v.  Ham,  54  Me.  194; 
17  Ga.  497;  Jones  v.  S.,  2  Swan  Bard  v.  S.,  55  Ga.  319;  Dickerson 
(Tenn.),  399;  Peterson  v.  XJ.  S.,.2  v.  C,  2  Busli,  1;  S.  v.  Gummell,  22 
"Wash.  C.  C.  36;  S.  v.  Duncan,  2  Minn.  51;  S.  v.  Steptoe,  1  Mo.  Ap. 
McCord,  139;  C.  v.  Chathams,  50  19;  Reg.  v.  Birch,  1  Den.  C.  C.  185; 
Pa.  181,  88  Am.  D.  539;  C.  v.  Eichel-  Rex  v.  Withal,  1  Leach,  88. 
lierger,  119  Pa.  254,  4  Am.  St.  642.  24.  Fagg  v.  S.,  50  Ark.  506,  8 
As  to  Kentucky,  see  Maiden  v.  C,  S.   W.   829. 

«2  Ky.  133.  25.     New   Crlm.   Law,   I,    §§   773- 

20.  Reg.  V.  Allday,  8  Car.  &  P.      815a. 

136;    1   Chit.    Crlm.   Law,    637;    P.  26.    Ante,  §  1005a   (3). 

Y.  Antonio,  27  Cal.  404.  27.    Ante,   §  1005a. 

21.  C.  V.  Call,  21  Pick.  509,  32  28.  S.  v.  Posey,  7  Rich.  484;  S. 
Am.  D.  284;  S.  v.  Arthur,  21  Iowa,  v.  Bright,  2  Car.  Law  Repos.  634; 
322;  Arnhurg  v.  P.,  68  111.  Ap.  80.  Jennings  v.   C,   105  Mass.   586;    S. 

22.  Blackshare  v.  S.,  94  Ark.  548,  v.  Izard,  14  Rich.  209;  Miles  v.  S., 
128  S.  W.  549.  3  Tex.   Ap.   58.     Bad   spelling  will 

23.  1  Chit.  Crlm.  Law,  638;  Earll  not  vitiate.  S.  v.  Martin,  230  Mo. 
T.  P.,  73  111.  329;   Howard  v.  S.,  25  680,  132  S.  W.  595. 

Ohio  St.  399;    S.  v.  Matrassey,  47 
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2.  If  the  Counts  are  numbered, — the  verdict  may  be 
guilty  on  specified  numbers,  not  guilty  on  others.^* 
Or— 

3.  By  the  Names  of  the  Offences — ^it  may  designate 
those  whereof  it  convicts  and  acquits;^**  as,  if  there  are 
counts  for  larceny  and  for  embezzlement,  "guilty  of  em- 
bezzlement," etc.,  will  be  as  good  as  giving  the  number  of 
the  embezzlement  count.*^  Or  if  homicide  in  its  highest  de- 
gree is  charged  in  one  count,  a  verdict  of  guilty  thereof  in  a 
degree  mentioned,  or  guilty  of  "manslaughter,"  is  ade- 
quate.*^ 

§  1011.  Guilty  of  Paxt,  as  to  Residue  Silent.— Where  a 
finding  of  guilty  of  part  of  the  charge  is  silent  as  to  the 
residue,  in  reason,  and  by  accepted  doctrine,  the  court 
should  not  receive  the  verdict,  but  require  th  jury  to  pass 
on  the  whole,  as  already  explained.^^  Yet  if  in  the  ob- 
jectionable form  it  is  received  and  recorded,  the  question 
of  its  effect  is  one  on  which  judicial  opinions  are  inharm- 
onious. Plainly  enough,  such  a  verdict  will  sustain  a  judg- 
ment for  what  is  well  found.**  And  if  the  judgment  is 
submitted  to,  it  would  seem  to  be  a  protection  from  any 
second  prosecution  as  to  the  whole.*®  But  the  entire  sub- 
ject, including  other  questions,  is  considered  in  another 
connection.*® 

29.  Carter  v.  S.,  20  Wis.  647;  v.  S.,  52  Miss.  391;  Freel  v.  S.,  21 
Lynes  v.  S.,  46  Ga.  208;  Harris  v.  Ark.  212;  Carrick  v.  S.,  18  Ind. 
P.,  64  N.  Y.  148;  ScuUy  v.  S.,  39  409;  S.  v.  Potter,  16  Kan.  80;  P. 
Ala.   240;    Day  v.   P.,   76   111.   380;  v.  Buckley,  49  Cal.  241. 

Girts  V.   C,  22  Pa.  351;    Oxford  v.  33.    Ante,   §   1004;      New     Grim. 

S.,  33  Ala.  416.     So  "guilty  on  the  Law,    I,    §    1007;    Hurley    v.    S.,    6 

first  charge"  is  equivalent  to  guilty  Ohio,  399,  404.    And  see  Nelson  v. 

on  the  first  count.     Nahors   v.   S.,  P.,  23  N.  Y.  293. 

6  Ala.  200.  34.    New  Grim.  Law,  I,   §  1006; 

30.  Mackey   v.    P.,    2    Golo.   13;  Keedy  v.  P.,  84  111.  569;  P.  v.  Weil, 
Wright  V.   P.,   33  Mich.   300;    P.  v.  243  111.  208,  90  N.  E.  731. 
Perdue,  49  Cal.  425;   Gibson  v.  S.,  35.    New   Crim.   Law,   supra;    S. 
38  Miss.  295.  v.  McCtie,  39  Mo.  112;  Guenther  v. 

31.  Guenther    v.    P.,    24    N.    Y.  P.,  24  N.  Y.  100. 

100;  Page  v.  C,  9  Leigh,  683.  36.    New  Crim.  Law,  I,  §§  1004- 

32.  P.  V.  McCarty,  48  Oal.  557;  1007..  And  see  S.  v.  Phinney,  42 
S.   V.   Bowen,   16   Kan.   475;    Rolls      Me.  384;   Guenther  v.  P.,  24  N.  Y. 
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§  1012.    The  Verdict  as  to  the  Punishment : — 

1.  Silent. — Where  the  punishment  is  by  law  exact,  or  the 
court  fixes  it,  the  verdict  properly  makes  no  mention  of 
it.«T    Yet— 

2.  Surplusage — To  introduce  this  sort  of  needless  mat- 
ter,^* or  a  recommendation  to  mercy,^®  or  to  the  severest 
punishment,*"  is  only  surplusage,  not  vitiating  the  rest. 
But— 

3.  Where  the  Jury  assess  the  Punishment, — in  full  or 
in  part,*^  they  must  do  what  is  for  them,  which  is  general- 


100;  Latham  v.  Reg.,  9  Cox  C.  C. 
516,  10  Jur.  n.  s.  1145;  C.  v.  "Wood, 
12  Mass.  313;  Stephen  v.  S.,  11 
Ga.  225,  241;  Nancy  v.  S.,  6  Ala. 
483;  Hayworth  v.  S.,  14  Ind.  590; 
Wilson  V.  S.,  20  Ohio,  26  S.  v. 
Valentine,  6  Yerg.  533;  Girts  v.  C, 
22  Pa.  351;  Rex  v.  Hayes,  2  Ld. 
Raym.  1518;  P.  v.  Davis,  4  Par.  Or. 
61;  S.  V.  Sutton,  4  Gill,  494;  S.  v. 
Kattlemann,  35  Mp.  105;  Edgerton 
V.  C,  5  Allen,  514;  S.  v.  Chumley, 
67  Mo.  41;  S.  v.  Whitton;  68  Mo. 
91;  Johnson  v.  S.,  27  Pla.  245; 
Foster  v.  S.,  88  Ala.  182,  7  So.  185: 
May  V.  S.,  55  Ala.  164;  Bonnell  v. 
S.,  64  Ind.  498;  Yount  v.  S.,  64  Ind. 
443;  P.  V.  McCarthy,  110  N.  Y.  309, 
18  N.  E.  128;  S.  v.  Stanley,  42  La. 
Ann.  978,  8  So.  469;  Keedy  v.  P., 
84  111.  569. 

37.  P.  V.  Welch,  49  Cal.  174;  S. 
V.  Potter,  15  Kan.  302;  Stephens 
V.  S.,  51  Ga.  236;  Wair  v.  S.,  51 
Ga.  303.  See  Cheek  v.  C,  87  Ky. 
42,  7  S.  W.  403. 

38.  Harvey  v.  C,  23  Grat.  941; 
Wickham  v.  S.,  7  Coldw.  525;  Crop- 
per v.  U.  S.  Morris,  259.  And  see 
Walston  V.  S.,  54  Ga.  242;  Turner 
V.  S.,  3  Heisk.  452;  S.  v.  Van  Wye, 
136  Mo.  227,  37  S.  W.  938. 

39.  Stephens  v.  S.,  supra;  Wair 
V.   S.,  supra;    S.  v.  Patter,   supra; 


S.  v.  O'Brien,  22  La.  Ann.  27; 
Opinion  of  Justices,  120  Mass.  600; 
Hicks  V.  S.,  25  Fla.  535,  6  So.  441; 
Roby  V.  S.,  61  Ga.  45;  Eason  v. 
S.,  6  Bax.  431;  S.  v.  Gill,  14  S.  C. 
410;  S.  V.  Vasquez,  16  Nev.  42.  See 
Rex  v.  Thirkell,  3  Bur.  1696;  Stal- 
lings  V.  S.,  47  Ga.  572;  Hammett 
v.  S.,  52  Ga.  122;  Archer  v.  S.,  3& 
Ga.  1;  S.  V.  Johnson,  30  La.  Ann 
921. 

This  Recommendation  to  Mercy, 
— where  the  court  fixes  the  punish- 
ment, may  sometimes  influence  the 
discretion  of  the  judge  thereon, 
and  there  are  States  the  statutes 
whereof  give  it  further  effect. 
Valentine  v.  S.,  77  Ga.  470;  Den- 
ham  V.  S.,  22  Fla.  664;  Kackett  v. 
P.,  8  Colo.  390,  8  P.  574;  Harris  v. 
S.,  59  Ga.  635;  Shaw  v.  S.,  60  Ga. 
246;  Chapman  v.  S.,  2  Head,  36;  S. 
V.  Murrell,  33  S.  C.  83;  Hannum  v. 
S.,  90  Tenn,  647,  18  S.  W.  269;  S. 
V.  Hancock,  151  N.  C.  699,  66  S.  B. 
137;  S.  V.  Arata,  56  Wash.  185,  105 
P.  227.  But  the  court  may  dis- 
regard it.  Jones  v.  S.,  7  Ga.  334,  66 
S.  E.  961;  S.  V.  Cook,  117  La.  114, 
41  So.  434;  S.  v.  Newman,  49  W. 
Va.  724,  39  S.  E.  655. 

40.  S.  V.  Hutchinson,  7  Nev.  53. 

41.  New  Crim.  Law,  I,  §  934  (1). 
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Ij  to  say  in  their  verdict  what  it  shall  be.*^    Omitting  this, 
"the  finding  becomes  imperfect  and  insufficient.** 

4.  In  Form, — the  verdict  declares  the  defendant  guil- 
ty, and  adds,  in  any  appropriate  words, — for  example, 
■"assesses  the  penalty," — what  the  punishment  shall  be." 
Without  both  the  latter  and  former,  it  will  be  inadequate.*^ 

5.  Wrong  Punishment. — A  verdict  fixing  the  punish- 
ment beyond  the  extreme  limits  of  the  law  will  be  ill,  and 
it  will  not  be  cured  by  an  offer  from  the  prosecuting  officer 


42.  Wickham  v.  S.,  7  Coldw. 
525;  Walston  v.  S.,  54  Ga.  242;  S. 
V.  Warne,  27  Mo.  418;  Brown  v. 
S.,  16  Tex.  122;  Waller  v.  S.,  40 
Ala.  325;  Buster  v.  S.,  42  Tex.  315. 
See  Behler  v.  S.,  22  Ind.  345;  Kist- 
ler  V.  S.,  54  Ind.  400;  Eastman  v. 
S.,  54  Ind.  441;  S.  v.  Rollins,  226 
Mo.  524,  126  S.  W.  478;  Taylor  v. 
S.,  114  Ala.  20,  21  So.  947.  Assess- 
ment Of  punishment  as  rendering 
verdict  certain.  Gillum  v.  Com. 
<Ky.  1909),  121  S.  W.  445.  Quotient 
verdict  fixing  punishment;  S.  v. 
X,inn,  223  Mo.  98,  122  S.  W.  679. 

43.  Weatherford  v.  S.,  43  Ala. 
319;  C.  V.  Scott,  5  Grat.  697;  Mills 
T.  C,  7  Leigh,  751.  See  C.  v.  Frye, 
1  Va.  Gas.  19;  P.  v.  LIttlefield,  5 
€al.  355;  S.  v.  Rohfrlscht,  12  La. 
Ann.  382,  Hammett  v.  S.,  52  Ga. 
122;  Hines  v.  S.,  48  Tex.  Or.  Ap. 
24,  85  S.  "W.  1057.  If  the  jury  ex- 
ceed their  power  in  excessive  pun- 
ishment, the  excess,  if  severable, 
may  be  dispensed  with  as  surplus- 
age. Washington  v.  S.,  117  Ala. 
30,  23  So.  697;  Henson  v.  S.,  120 
Ala.  316,  25  So.  23;  Genie  v.  S. 
(Ala.  1905),  39  So.  573;  Henderson 
V.  P.,  165  III.  607,  46  N.  E.  711; 
Agreement  by  attorney  as  to  pun- 
ishment not  binding  on  jury.  Dur- 
rett  V.  S.,  133  Ala.  119,  32  So.  234. 


Verdict  leaving  punishment  to 
court.  Conrand  v.  S.,  65  Ark.  559, 
47  S.  W.  628;  as  to  jury  finding 
age  of  accused.  Miller  v.  S.,  149 
Ind.  607,  49  N.  E.  894,  40  R.  L.  R. 
A.  109;  affirming  Gott  v.  S.,  149 
Ind.  708,  49  N.  E.  1106. 

44.  Tague  v.  S.,  4  Tex.  Ap.  147, 
148;  Gurry  v.  S.,  7  Tex.  Ap.  91; 
S.  V.  Sweeney,  93  Mo.  38;  McMillan 
V.  S.,  7  Tex.  Ap.  100;  Rice  v.  S., 
3  Heisk.  215;  Kelly  v.  S.,  7  Bax. 
84;  Gladden  v.  S.,  2  Tex.  Ap.  508; 
Bland  v.  S.,  4  Tex.  Ap.  15;  Mitch- 
ell V.  S.,  2  Tex.  Ap.  404;  Moore  v. 
S.,  7  Tex.  Ap.  14;  Harris  v.  S.,  8 
Tex.  Ap.  90;  Jones  v.  S.,  7  Tex. 
Ap.  103;  Washington  v.  S.,  28  Tex. 
Ap.  411,  13  S.  W.  606;  McGuft  v. 
S.,  88  Ala.  147,  16  Am.  St.  25,  7 
So.  35;  Reynolds  v.'  S.,  17  Tex. 
Ap.  413;  Quinn  v.  S.,  123  Ind.  59, 
23  N.  E.  977. 

45.  Wynn  v.  S.,  1  Blackf.  28. 
And  see  Bennett  v.  S.,  30  Tex.  521, 
523;  Peterson  v.  S.,  47  Ga.  524; 
Turner  v.  S.,  3  Heisk.  452;  David 
V.  S.,  40  Ala.  69;  Dooley  v.  S.,  28 
Ind.  239;  Fuller  v.  S.  (Tex  Or.  Ap. 
1906),  98  S.  W.  840.  If  jury,  finding 
accused  guilty  cannot  agree  on 
punishment,  court  may  assess 
punishment.  S.  v.  Robb,  90  Mo. 
30,  2  S.  W.  1. 
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to  remit  the  excess.*®  Yet  if,  to  an  authorized  imprison- 
ment, it  adds  an  Tmauthorized  fine,  the  latter  may  be  re- 
jected as  surplusage.*'^  Some  deem  that  too  small  a  punish- 
ment renders  it  ill,*®  others  not.*^ 

§  1013.  1.  Distinguishable— from  what  .is  here  to  be 
explained  is  the  jury's  power  of  amending  their  verdict 
before  it  is  recorded,  already  pointed  out.^"  They  cannot 
amend  it  afterward.^  ^  We  are  here  inquiring  after  the 
power  of  the  court. 

2.  As  to  the  Doctrine  and  Practice, — ^the  cases  seem 
confused  and  contradictory;  but  a  little  looking  below  the 
surface  into  the  governing  principles  will  make  all  plain 
to  the  reason,  and  bring  a  fair  degree  of  harmony  to  the  de- 
cisions. Since  the  functions  of  judge  and  jury  are  distinct, 
the  former  cannot  alter  the  substance  of  anything  which  the 
latter  have  duly  found.^^  This  is  particularly  so  of  special 
and  other  verdicts  in  writing,  comprehending  the  full 
meaning  of  the  jury.^*    But  the  record  of  the  verdict  is 

46.  Allen  v.  C,  2  Leigh,  727;  51.  S.  v.  Yancy,  1  Tread  237; 
Robinson  v.  S.,  23  Tex.  Ap.  315,  4  "Williams  v.  P.,  44  111.  478.  See  S. 
S.  W.  904.    Verdict  may  be  remitted      v.  Potter,  16  Kan.-  80. 

to  jury  for  amendment.    S.  v.  Miles,         52.    S.   v.   Yancy,    3   Brev.    142 ; 

199  Mo.  530,  98  S.  W.  25.  S.  v.   McBride,  19   Mo.  239;    Shap- 

47.  Veatch  v.  S.,  60  Ind.  291.  leigh  v.  Wentworth,  13  Met.  358; 

48.  Jones  v.  C,  20  Grat.  848.  Guenther  v.   P.,   24   N.   Y.   100;    S. 

49.  Hoskins  v.  S.,  27  Ind.  470.  v.  Cox,  6  Ire.  440.  And  see  ante. 
See  New  Crlm.  Law,  I,  §§  930-932;  §  708  (1). 

C.  V.  Shanks,  10  B.  Monr.  304;   S.  53.    U.   S.   v.   Bird,   2   Brev.    85; 

V.  Evans,  23  La.  Ann.  525.    As  to  Walker   v.    Dewing,    8    Pick.    520; 

verdict  stating  age  of  accused.  Byrd  Bradstreet  v.  Cannon,  2  Cow.  615 ; 

V.   S.,   55   Tex.   Cr.   390,   116   S.  W.  Rex  v.  Keat,  1  Salk.  47,  Skin.  666; 

1146.    A  recommendation  to  mercy  Bold's  Case,  1  Salk.  53;  S.  v.  Reon- 

is  in  the  court's  discretion.  Ray  v.  nals,  14  La.  Ann.  278;  P.  v.  Wells, 

S.,   108  Tenn.  282,  67  S.  W.  553;  8  Mich.  104.  Archbold  says:   A  spe- 

S.  V.  Newman,  49  W.  Va.  724,  39  cial  verdict  "is  not  amendable  as  to- 

S.  B.  655.  matters  of  fact;  but  a  mere  error 

50.  Ante,  §  1003  (2,  3);  Hob-  of  form  may  be  amended,  even,  as- 
son  V.  Humphries,  2  Mill,  371;  S.  It  seems,  In  capital  cases,  in  order 
V.  Steptoe,  1  Mo.  Ap.  19;  Patter-  to  fulfill  the  evident  Intention 
son  V.  Cook,  8  Port.  66;  P.  v.  David-  of  the  jury,  where  there  is  any 
eon,  240  111.  191,  88  N.  E.  565.  note  or  minute     to     amend     by." 
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distinguisliable  from  the  thing  recorded.  If,  as  in  most  in- 
stances, the  jury  deliver  their  finding  orally,  it  is  but  air^ 
of  whose  spent  undulations  the  record  is  the  evidnnce,^* 
while  the  verdict  itself  has  ceased  to  have  a  separate  exist- 
ence. Even  a  written  verdict  may  be  altered  or  explained 
at  its  delivery;  so  that  the  recorded  finding,  not  the  writ- 
ing on  the  files,  is  the  proper  evidence  of  what  the  jury  re- 
turned.^^  Therefore  the  record  of  the  verdict,  often  spoken 
of  in  the  books  simply  as  the  verdict,  may  be  amended  un- 
der the  same  rules,  and  with  the  same  effect,  as  any  other 
part  of  the  record.  There  must  be  something,  as  the  courts 
express  it,  to  amend  by,*^ — as,  for  example,  the  minutes 
of  the  judge,  but  not  generally  his  mere  recollection,^'^ — 
the  amendment  must  be  applied  for  in  proper  time,^*  and  it 
must  conform  to  what  appears  to  have  been  the  intention 
of  the  jury.''^  The  court  can  strike  out  matter  not  respon- 
sive to  the  issue,*"  and  other  surplusage,**  determine  what 
the  finding  was,*^  and  put  the  verdict  otherwise  in  due 
form  on  the  record.**    It  can  also  enter  its  own  conclusion 

Archb.  Crim.  PI.  &  Ey.  (13th  Lond.  S.  W.  674;   Williams  v.  Com.,  140 

Ed.)   148,  referring  to  2  Hawk.  P.  Ky.  34',  130  S.  W.  807. 

C.  c.  47,  §  9;  Rex  v.  Hayes,  2  Stra.  59.    Spencer  v.   Goter,  1  H.  Bl- 

843,  844;    Rex  v.  Hazel,  1  Leach,  78;  Hay  v.  Ousterout,  3  Ohio,  384; 

368,  382;   Rex  v.  Woodfall,  5  Bur.  Evans  v.  Rogers,     1     Kelly,     463; 

2661.  Pendleton   v.   Vandevier,   1    Wash. 

54'.    Patterson  v.    Cook,   8   Port.  Va.  381. 

66.  60.    C.  V.  Lang,  10  Gray,  1. 

55.  C.  V.  Carrington,  116  Mass.  61.  P.  v.  Lee,  17  Cal.  76;  S.  v. 
37;  S.  V.  Steptoe,  1  Mo.  Ap.  19;  Douglass,  1  Greene  (Iowa),  550; 
Ex  parte  Hornef,  154   Cal.  355,  97  P.  v.  Boggs,  20  Cal.  432. 

P.  891;  Williams  v.  Com.,  140  Ky.         62.    Henslie  v.  S.,  3  Heisk.  202. 
34,  130  S.  W.  807.  63.    Hay    v.     Ousterout,    supra; 

56.  Brown  v.  Hilleagas,  2  Hill,  Burhans  v.  Tibbits,  7  How.  Pr.  21; 
S.  C.  447;  S.  v.  Person,  234  Mo.  Martin,  v.  S.,  25  Ga.  494;  Poin- 
262,  136  S.  W.  296.  dexter  v.  C,  6  Rand.  667;  Perkins 

57.  Reg.  V.  Virrier,  12  A.  &  B.  v.  Wilson,  3  Cal.  137;  Rex  v. 
317,  337,  4  Per.  &  D.  161;  Scouguil  Hungerford,  2  East  P.  C.  518;  Slmis 
V.  Campbell,  1  Chit.  283;  Matheson  v.  S.,  87  Ga.  569,  13  S.  E.  55;  S.  v. 
V.  Grant,  2  How.  U.  S.  263;  Wil-  Biles,  2  Ida.  114,  6  P.  120;  Blair 
kins  V.  S.,  93  Miss.  695,  47  So.  427.  v.  Com.,  93  Ky.  493,  20  S.  W.  434, 

68.  Cane  v.  Watson,  Morris,  52;  14  Ky.  L.  495;  Taggart  v.  Com., 
Taggart  v.  Com.,  104  Ky.  301,  4(5      104  Ky.  301,  46  S.  W.  674',  20  Ky. 
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■of  guilty  or  not  guilty  upon  facts  wMcli  the    jury   have 
affirmed.^* 
§  1014.    1.    Entering  the  Verdict  on  a  Particular  Count 

— to  which  alone  the  evidence  applied,  as  shown  by  the 
minutes  of  the  judge,  is  a  common  amendment  in  civil 
•cases."^  And  to  correct  a  mistake,  the  court  may  even  trans- 
fer the  finding  from  one  count  or  part  of  a  count  to  an- 
other."^ In  criminal  cause,  there  is  less  frequent  necessity 
for  this  practice;  but  the  reasons  for  it  are  the  same,  and 
the  right  is  believed  to  attach  equally  to  them.®^  Fur- 
ther— 

2.  As  to  which. — In  the  criminal  law,  since  a  count 
"whereon  the  finding  is  silent  may  by  the  better  opinion  be 
simply  disregarded;*®  so  likewise,  it  would  seem,  may  be 
a  count  after  the  court  has  restricted  the  verdict  to  the 
other  counts.  Therefore  if  the  evidence  at  the  trial  did  not 
tend  to  support  a  particular  count,*®  or  if  such  count  is 
"bad,^"  and  still  there  is  a  finding  of  guilty  nominally  cov- 
ering all,  the  court,  not  always  through  the  formality  of  an 
amendment,  but  sometimes  simply  at  the  sentence,  applies 
the  verdict  to,  in  other  words  treats  it  as  rendered  on, 

L.    493;    S.   v.    Godwin,    138    N.    C.  67.     S.  v.  Smith,  5  Day,  175,  177, 

582,  50  S.  E.  277;  Black  v.  S.  (Tex.  5    Am.    D.    132;    Reg.    v.    Sparrow, 

Cr.  Ap.  1902),  68  S.  W.  683.  Bell   C.   C.   298,   8    Cox   C.   C.   393; 

64.  Reg.  V.  York,  1  Den.  C.  C.  Murphree  v.  S.,  55  Tex.  Cr.  Ap. 
335;    s.  c.     nom.  Reg.  v.  Yorke,  2  316,  115  S.  W.  1189,  1191. 

€ar.  &  K.  841;  P.  v.  Ah  Ye,  31  Cal.  68.    Ante,   §§   478    (2),  481,  1011. 

451;    Rex   v.    Hayes,    2    Stra.    843;  69.     S.  v.  Bughee,  22  Vt.   32;    S. 

Reg.  V.  Sparrow,  Bell  C.  C.  298,  8  v.   Long,   7  Jones,   N.   C.   24;    S.  v. 

Cox  C.  C.  393.    And  see  C.  v.  Mor-  Posey,    7   Rich.    484;    S.    v.    Smith, 

gan,  107  Mass.  199.  supra. 

65.  Ferguson  v.  MaJaon,  11  A.  70.  Baker  v.  S.,  30  Ala.  521; 
&  B.  179;  Williams  v.  Breedon,  1  Brice  v.  S.,  2  Tenn.  254;  Hiner  v. 
B.  &  P.  329;  Bddowes  v.  Hopkins,  P.,  34  111.  297;  Taylor  v.  S.,  3  Heisk. 
1  Doug.  376;  Cooper  v.  Bissell,  15  460;  Frain  v.  S.,  40  Ga.  529;  Mose 
Johns.  318;  Cornwall  v.  Gould,  4  v.  S.,  35  Ala.  421;  Arlen  v.  S.,  18 
Pick.  444,  446.  N.   H.    563.      See   S.   v.    TuUer,    34 

66.  Reg.  V.  Virrier,  12  A.  &  B.  Conn.  280;  R:eg.  v.  Bvans,  7  Cox  C. 
317,  4  Per  &  D.  161.  And  see  Cogan  C.  151;  Menefee  v.  S.,  59  Fla.  316, 
V.  Bbden,  1  Bur.  383;  Tandy  v.  S.,  51  So.  555;  Chappell  v.  S.,  58  Tex. 
94  "Wis.  498,  69  N.  W.  160.  Cr.  Ap.  401,  126  S.  W.  274. 


^  1015  Vebdict  and  its  Rendition.  881 

the  other  and  good  counts,  to  which  alone  the  judgment  by 
its  terms  is  made  to  attach  J  ^    Or — 

3.  A  Nolle  Prosequi — to  what  is  or  has  become  super- 
fluous may  be  the  proper  or  a  concurrent  remedy.''^ 

IV.    More  Counts  than  One. 

§  1015.  1.  Difficulties. — Since  a  plurality  of  counts  may 
mean  that  each  one  or  each  group  thereof  is  for  a  distinct 
offense,  or  mean  that  one  offense  is  charged  in  different 
ways,  or  that  there  is  a  mixture  of  the  two  methods,  while 
nothing  on  the  face  of  the  indictment  informs  us. on  what 
one  of  these  patterns  it  is  drawn, ''^  serious  obscurities  have 
found  their  way  into  the  books  as  to  how  the  verdict  should 
be,  or  how  it  shall  be  applied.  To  proceed  partly  in  the 
light  of  adjudication  and  partly  of  juridical  reason, — 

2.  On  a  Bad  Count, — mingled  with  good  ones,  the  court 
has  no  right  to  receive  evidence  against  the  defendant's 
objection.^*  Properly  the  ill  count  should  be  quashed.'"^ 
If  it  is  not,  and  the  court  refuses  to  exclude  evidence  ap- 
plicable only  to  it,  and  does  not  direct  the  verdict  to  be 
limited  to  the  good  counts,  a  general  finding  of  guilty  will 
be  set  aside.'^*    And — 

3.  Erroneous  Instructions, — on  one  of  two  good  counts, 
will  be  ground  for  vacating  a  general  verdict  of  guilty. '''' 

71.  Post,  §§  1015  (4),  1332-  See  S.  v.  Boyle,  28  Iowa,  522;  S. 
1334.  To  graded  offenses,  charged  v.  Knouse,  29  Iowa,  118;  S.  v.  Mc- 
in  one  count,  this  method  may  not  Nally,  32  Iowa,  580.  It  is  other- 
"be  applicable.  S.  v.  Eno,  8  Minn,  wise  if  the  evidence  was  applica- 
220.  And  see  Wood  v.  P.,  59  N.  Y.  ble  equally  to  the  good  counts.  Rice 
117.  V.  S.,  3  Helsk.  215;  Smith  v.  S.,  58 

72.  S.  V.  Whittier,   21   Me.  341,  Tex.  Cr.  Ap.  106,  124  S.  W.  665. 
38  Am.  D.  272.     See  Reg.  v.  Evans,  77.     S.  v.  McCauless,  9  Ire.  375. 
7  Cox  C.  C.  151.  A  verdict  of  guilty  on  one  or  more 

73.  Ante,  §§422,  428,  444  et,  seq.  of  several  counts  is  an  acquittal  on 

74.  S.  V.  Hinckley,  4  Minn.  345.  the  others.  Jolly  v.  U.  S.,  170  U. 

75.  Ante,   §   764.  S.    402,    18    S.    Ct.    624,    42    L.   Ed. 

76.  S.  V.  Hinckley,  supra;  S.  v.  1085;  Parish  v.  S.,  130  Ala.  92,  30 
Dooly,  64  Mo.  146;  Wood  v.  P.,  59  So.  474;  Smith  v.  S.,  40  Fla.  203,  23 
N.  Y.  117;  Rand  v.  C,  9  Grat.  738.  So.  854;    S.  v.   McAnally,   105   Mo. 

2  C.  P.— 56 


882 


New  Cbiminaij  Peocedtjeb. 


§  1015 


4.  If  Good  and  Bad  Counts — appear  together  at  the 
sentence  or  on  error,  all  having  been  treated  at  the  trial 
as  good,  and  no  objection  to  the  evidence  having  been 
saved,''*  the  case  is  the  same  as  when  any  other  incom- 
petent evidence  was  introduced  with  the  defendant's  tacit 
consent.  He  cannot  now  complain  of  it,  but  he  can  object 
to  being  sentenced  on  a  bad  count,  as  is  elsewhere  shown.''*' 
Still,  treating  the  bad  count  as  surplusage,  he  may  be- 
sentenced  on  the  good  counts.  Moreover,  a  general  sen- 
tence on  good  and  bad  counts  is  not  reversible  on  motion 
in  arrest  of  judgment  or  on  error  if  sustained  by  the  good 
ones.*" 


Ap.  333,  79  S.  W.  990;  Selvester  v. 
U.  S.,  170  U.  S.  262,  18  S.  Ct.  580; 
Bigcraft  v.  P.,  30  Colo.  298,  70  P. 
4171;  Hechter  v.  P.,  94  Mo.  429, 
50  A.  1041,  56  L.  R.  A.  547;  Com. 
V.  Hackett,  170  Mass.  194,  48  N. 
E.   1087. 

78.  See  C.  v.  Boston,  etc.  Rid., 
133   Mass.   383. 

79.  Ante,  §  1014  (2);  post,  § 
1332. 

80.  Josslyn  v.  C,  6  Met.  236; 
Stevens  v.  C,  6  Met.  241;  Johnson 
V.  S.,  5  Butcher,  453;  Kirk  v.  C, 
9  Leigh,  627;  S.  v.  Turner,  2  Mc- 
Mul.  399;  Townsend  v.  P.,  3  Scam. 
326;  S.  V.  Davidson,  12  Vt.  300;  S. 
V.  Lassley,  7  Port.  526;  Friar  v. 
S.,  3  How.  Miss.  422;  Bailey  v.  S., 
4  Ohio  St.  440;  Buford  v.  C,  14 
B.  Monr.  24;  Harris  v.  Purdy,  1 
Stew.  231,  233;  S.  v.  Tisdale,  PhU- 
lips,  N.  C.  220;  Montgomery  v.  S., 
40  Ala.  684;  Jennings  v.  C,  17 
Pick.  80;  Arlen  v.  S.,  18  N.  H.  563; 
Frazler  v.  P.,  54  Barb.  306;  Mur- 
phy v.  C,  23  Gi-at.  960;  S.  v. 
O'Brien,  21  La.  Ann.  265;  Lyons  v. 
P.,  68  III.  271;  Brown  v.  S.,  5  Bug. 
607;  Parker  v.  C,  8  B.  Monr.  30; 
S.  V.  Jennings,  18  Mo.  435;   Baron 


V.  P.,  1  Par.  Cr.  246;  S.  v.  Pace, 
9  Rich.  355;  Isham  v.  S.,  1  Sneed, 
111;  S.  V.  Shelledy,  8  Iowa,  477; 
Hudson  V.  S.,  34  Ala.  253;  Roberts 
V.  S.,  14  Ga.  8,  58  Am.  D.  528;  C.  v. 
Howe,  13  Gray,  26;  Buck  v.  S.,  1 
Ohio  St.  61;  S.  v.  Montgomery,  28- 
Mo.  594;  Poole  v.  S.,  3  Brev.  416; 
Stoughton  V.  S.,  2  Ohio  St.  562; 
Turk  V.  S.,  7  Ohio,  2d  pt.  240;  Bul- 
loch V.  S.,  10  Ga.  47,  54  Am.  D> 
369;  Stone  v.  S.,  Spencer,  404;  P. 
V.  Gilkinson,  4  Par.  Cr.  26;  U.  S.  v. 
Burroughs,  3  McLean,  405;  S.  v> 
Miller,  7  Ire.  275;  S.  v.  Connolly, 
3  Rich.  337;  Curtis  v.  P.,  Breese, 
197;  West  v.  S.,  2  Zab.  212;  P.  v. 
Curling,  1  Johns.  320;  S.  v.  Bean, 
21  Mo.  269;  U.  S.  v.  Burns,  5  Mc- 
Lean, 23;  S.  v.  Burke,  38  Me.  574; 
Hazen  v.  C,  23  Pa.  355;  S.  v.  Bean, 
19  Vt.  530;  S.  v.  Stebbins,  29  Conn. 
463,  79  Am.  D.  223;  Guenther  v.  P., 
24  N.  Y.  100;  Howard  v.  S.,  34- 
Ark.  433;  S.  v.  Smiley,  101  N.  C. 
709,  7  S.  E.  904;  Gibson  v.  S.,  54- 
Md.  447;  Rex  v.  Bathurst,  Say.  225;. 
Rowland  v.  S.,  55  Ala.  210;  Sahlln- 
ger  V.  P.,  102  111.  241;  Mead  v.  S., 
24  Vroom,  601;  S.  v.  Blan,  69  Mo. 
317;   S.  V.  Dalton,  101  N.  C.  680,  S 
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§  1015  a.  1.  When  no  Count  is  claimed  to  be  Bad, — 
there  may  still  be  difficulties,  obscurities,  and  distinctions, 
whereof  the  leading  distinctions  are — 

2.  In  Reason, — the  judge  at  the  sentence  may  act  upon 
the  doctrine  of  amendments  of  the  verdict,  stated  a  little 
way  back;  *^  that  is,  he  may  either  in  fact  amend  a  general 
verdict  by  applying  it  to  its  proper  count  or  counts,  or 
silently  assume  it  to  have  been  so  amended.  If  he  adopts 
the  latter  course,  as  commonly  he  does,  then  if  after- 
ward his  sentence  is  called  in  question  before  another  trib- 
unal, such  tribunal  to  sustain  it,  will  also  assume  that  any 
amendment  which  any  condition  of  his  minutes  of  the  evi- 
dence would  have  justified,  was  by  him  treated  as  made.®^ 
As  to  the  form  of  the  verdict, — 

3.  Where  One  Offence    only — ^is    charged  in    separate 


g.  E.  154;  May  v.  S.,  85  Ala.  14,  5 
So.  14;  Babcock  v.  U.  S.,  34  Fed. 
873;  Boren  v.  S.,  23  Tex.  Ap. 
28,  4  S.  W.  463;  Hope  v.  P.,  83  N. 
Y.  418,  38  Am.  R.  460.  See,  for  pos- 
sible qualiflcations,  Mowbray  v.  C, 
11  Leigh,  643;  Clere  v.  C,  3  Grat. 
615;  Richards  v.  C,  81  Va.  110. 
And  see  C.  v.  Weiderhald,  112  Pa. 
584,  4  A.  345;  Ridenour  v.  S.,  3S 
Ohio  St.  272;  Bnwright  v.  S.,  58 
Ind.  567.  In  England,  the  doctrine 
is  supposed  to  be  somewhat  differ- 
ent since  O'Connell's  Case.  It  is 
stated  in  Archb.  Crim.  PI.  &  Ev. 
13th  Lond.  Ed.  62,  thus:  "If,  where 
there  are  several  counts  charging 
different  offenses  in  law,  the  judg- 
ment be  entered  up  generally  upon 
all,  that  the  defendant,  'for  his 
said  offenses,'  be  adjudged,  etc., 
and  it  appears  that  any  count  was 
had  in  law,  the  judgment  will  be 
reversed  on  error.  O'Connell  v. 
Reg.,  11  CI.  &  P.  155.  To  prevent 
this,  it  is  now  usual,  in  cases  of 
misdemeanor,     to    pronounce     and 


enter  up  the  same  judgment  sepa- 
rately on  each  count  of  the  indict- 
ment." And  see  Reg.  v.  Evans,  7 
Cox  C.  C.  151;  Holloway  v.  Reg., 
2  Den.  C.  C.  287;  Reg.  v.  Hollowayi 
5  Eng.  L.  &  Eq.  310;  Bell  v.  S., 
48  Ala.  684,  17  Am.  R.  40;  May  v. 
S.,  55  Ala.  164;  Walker  v.  S.,  61 
Ala.  30;  Parish  v.  S.,  130  Ala.  92, 
30  So.  474;  Bigcraft  v.  P.,  30  Colo. 
298,  70  P.  417;  S.  v.  Fox,  83  Conn. 
286,  76  A.  302;  Smith  v.  S.,  40 
Pla.  203,  23  So.  854;  Chicago  W.  & 
V.  Coal  Co.  V.  P.,  114  111.  Ap.  75, 
judgment  affi'd  214  111.  421,  73  N.  E. 
770;  Koser  v.  P.,  224  111.  201,  79 
N.  E.  615;  S.  v.  McNaught,  36  Kan. 
624,  14  P.  277;  S.  v.  Patterson,  116 
Mo.  505,  22  g.  W.  696;  S.  v.  Sprouse, 
150  N.  C.  860,  64  S.  E.  900;  Bates 
V.  S.,  124  Wis.  612,  103  N.  W.  251; 
Gardes  v.  U.  S.,  130  C.  C.  A.  596, 
87  Fed.  172;  Greene  v.  U.  S.,  85 
C.  C.  A.  251,  154  Fed.  401. 

81.  Ante,   §§   1013,  1014. 

82.  Ante,  §  1014  (2). 
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counts,  there  is  never  a  necessity  for  the  jury  to  pass  on 
each  count  by  itself,  but  they  may  bring  in  a  general  ver- 
dict of  guilty  or  not  guilty  on  the  whole.®^  And  the  sentence 
on  conviction,  conforming  to  the  fact,  will  be  for  only  one 
offence.®* 

4.  Where  Distinct  Offences — are  charged  in  separate 
counts,  a  general  verdict  of  guilty  is  not  ill  in  form,  and  it 
operates  as  a  conviction  of  all.*^  Yet  it  has  been  deemed, 
and  in  reason  it  is  just,  that  the  defendant  may  on  re- 
quest have  separate  findings  on  the  several  counts,  or  in 
some  way  have  the  jury  pass  on  each  by  itself.®®  There 
may  be  an  acquittal  on  some  counts  and  a  conviction  or  dis- 


ss. C.  V.  Desmarteau,  16  Gray, 
1,  11;  S.  V.  Baker,,  63  N.  C.  276; 
S.  V.  Hollensclielt,  61  Mo.  302;  S. 
V.  Williams,  9  Ire.  140;  S.  v.  Script- 
ure, 42  N.  H.  485;  Frasler  v.  S.,  5 
Mo.  536;  S.  v.  Baker,  70  N.  C.  530; 
S.  V.  Miller,  67  Mo.  604;  Kilgore  v. 
S.,  74  Ala.  1;  Jackson  v.  S.,  74  Ala. 
26;  Merrick  v.  S.,  63  Ind.  327; 
Brown  v.  S.,  105  Ind.  385,  5  N.  B. 
900;  S.  V.  Jackson,  90  Mo.  156,  2 
S.  W.  128;  English  v.  S.,  29  Tex. 
Ap.  174,  15  S.  W.  649;  S.  v.  Rounds, 
76  Me.  123;  S.  v.  Van  Wye,  136  Mo. 
227,  37  S.  W.  938;  S.  v.  Schmidt, 
137  Mo.  266,  38  S.  W.  938;  Hurlhut 
V.  S.,  52  Neb.  428,  72  N.  W.  471; 
S.  V.  Rlcksecker,  73  Kan.  495,  85 
P.  547;  Pooshee  v.  S.,  3  Okla.  Cr. 
Ap.  666,  108  P.  554;  S.  v.  Crenshaw, 
45  La.  Ann.  496,  12  So.  628. 

84.  Post,  |§  1329-1331;  Adams  v. 
S.,  55  Ala.  143.  And  see  S.  v.  Hall, 
108  N.  C.  776,  13  S.  E.  189;  S.  v. 
Toole,  106  N.  C.  736,  11  S.  E.  168; 
Herman  v.  P.,  131  111.  594,  22  N.  E. 
471,"  U.  S.  V.  Malone,  20  Blatch. 
137;  Burt  v.  S.,  159  Ala.  134,  48 
So.  851;  Burker  v.  S.  (Neb.  1898), 
74  N.  W.  427;  S.  v.  Morris,  58  Ore. 
397,  114  P.  476. 


85.  Ante,  §  1005a  (2);  Wreidt 
V.  S.,  48  Ind.  579;  Estes  v.  S.,  55 
Ga.  131;  Scott  v.  S.,  31  Miss.  473, 
480;  Lovell  v.  S.,  45  Ind.  550;  C.  v. 
Nichols,  134  Mass.  531;  Kelly  v.  S., 
7  Bax.  84;  Wilson  v.  S.,  67  Ga.  658; 
S.  V.  Smith,  18  S.  C.  149;  Davis  v. 
S.,  85  Tenn.  522,  3  S.  W.  348; 
Eldridge  v.  S.,  37  Ohio  St.  191; 
Hall  V.  S.,  3  Lea,  552;  Nelson  v, 
S.,  52  Wis.  534,  9  N.  W.  388;  P.  v. 
Dunn,  90  N.  Y.  104;  S.  v.  Scott, 
15  S.  C.  434;  S.  v.  Warner,  117  La. 
938,  42  So.  432;  VanCleave  v.  S., 
150  Ind.  273,  49  N.  E.  1060;  S.  v. 
Kind,  80  N.  J.  L.  176,  75  A.  438, 
judgment  afE'd  80  N.  J.  L.  466,  78 
A.  1135.  Compare  S.  v.  Gilbert,  55 
Ore.  59«,  112  P.  436;  Rosson  v.  S., 
37  Tex.  Cr.  Ap.  87,  38  S.  W.  788; 
Kaye  v.  U.  S.,  100  C.  C.  A.  567,  177 
Fed.  147, 

86.  C.  V.  Carey,  103  Mass.  214; 
Wilson  V.  S.,  20  Ohio,  26;  Casey  v. 
S.,  20  Neb.  138,  29  N.  W.  264.  See 
S.  V.  Johnson,  75  N.  C.  123,  22  Am. 
R.  666;  S.  v.  Merwin,  34  Conn.  113; 
S.  V.  TuUer,  34  Conn.  280,  298;  S. 
V.  Speight,  69  N.  C.  72;  Watkins 
V.  S.,  37  Ark.  370;  Brady  v.  S.,  7 
Bax.   87. 
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agreement  on  others;*^  and  the  count  whereon  was  the 
disagreement  will  be  subsequently  submitted  to  another 
jury,*®    Still, — 

5.  Repugnant. — No  form  of  verdict  will  be  good  which 
creates  a  repugnancy  or  absurdity  in  the  conviction.®^  For 
example, — 

6.  Larceny  and  Receiving. — Since  one  cannot  both  steal 
a  thing  and  commit  the  offence  of  receiving  it  from  the 
thief,  if  an  indictment  charges  him,  as  it  may,  with  the 
former  in  one  count  and  the  latter  in  another,  a  general 
verdict  of  guilty,  being  inconsistent,  will  not  sustain  a 
judgment.®" 

§  1016.     Conclusion : — 

1.  Complicated — with  the  doctrines  of  various  other 
chapters  are  the  questions  presented  in  this.  They  are  here 
made  as  plain  as  possible,  but  the  reader  should  not  expect 
to  gain  a  complete  understanding  of  this  subject  without 
acquiring  some  familiarity  also  with  the  others.    Thus, — 

2.  New  Trial. — ^Because  a  defendant  waives  his  right  by 
mot  objecting  when  an  imperfect  verdict  is  rendered,®* 
if  it  is  set  aside  he  shall  not  be  discharged  but  tried  anew.®^ 
The  court  cannot,  instead  whereof,  change  the  verdict  or 
judgment  to  what  it  should  be.®^ 

87.  Mills  V.  C,  13  Pa.  634';  Bissot  v.  P.,  64  N.  Y.  148;  Chambers  y, 
V.  S.,  53  Ind.  408;  S.  v.  Danina,  P.,  4  Scam.  351;  Drury  t.  Dennis, 
61  Mo.  477;  S.  v.  Andrews,  17  Me.  Yelv.  106;  Anonymous,  3  Salk.  372, 
103;  Rex  v.  Withal,  1  Leach,  88;  pi.  1;  Bell  v.  S.  48  Ala.  684,  17 
C.  V.  Ruisseau,  140  Mass.  363,  5  N.  Am.  R.  40;.  Pitcher  v.  P.,  16  Mich. 
E.  166;  Pettes  v.  C,  126  Mass.  242;  142. 

S.   V.   Weiss,   84   Kan.   165,   113   P.  90.    C.  v.  Haskins,  128  Mass.  60; 

388;  S.  V.  Yates,  132  Iowa,  475,  109  S.  v.  Rowe,  142  Mo.  439.  44  S.  W. 

N.  W.  1005;   Com.  v.  Hackett,  170  266. 

Mass.  194,  48  N.  E.  1087;   Grey  v.  91.    New    Crim.    Law,    L    S    998 

U.  S.,  96  C.  C.  A.  415,  172  Fed.  101;  (3);  ante,  §  1004   (2). 

U.  S.  V.  Wilson,  176  F.  806.  92.    C.   v.   Hatton,   3   Grat.   623; 

88.  U.  S.  V.  Davenport,  Deady,  Campbell  v.  Reg.  11  Q.  B.  799;  C. 
264.  V.  Scott,  5  Grat.  697;   C.  v.  Smith, 

89.  See,  and  compare,  ante,  i  2  Va.  Cas.  327;  Webber  v.  S.,  10 
453;    Reg.  v.   Evans,   7   Cox   C.   C.      Mo.  4. 

151;    S.   V.   Speight,   69   N.   C.   72;  93.    S.  v.  Curtis,  6  Ire.  247. 

Speers  v.  C,  17  Grat.  570;   Harris 


CHAPTER  LXXI. 

THE  TRIAL  WHERE  THERE  ARE  MORE  DEFENDANTS  THAN  ONE. 

§§  1017.  Introduction. 

1018-1026.  Severance  and  Separate  Trials. 

1027-1040.  Tlie  Joint  Trial. 

1041.  Trial  where  Charge  is  Several. 

§  1017.  How  Chapter  divided. — ^We  shall  consider,  I. 
Severance  and  Separate  Trials;  II.  The  Trial  when  Joint; 
m.  The  Trial  where  the  Charge  is  Several. 

I.    Severance  and  Separate  Trials. 

§  1018.  1.  The  Doctrine — ^is,  that  persons  jointly  in- 
dicted are  prima  facie  to  be  jointly  tried ;  but  when  in  the 
particular  instance  this  would  work  injustice  to  a  party, 
the  court  under  the  common  law  will  permit  a  severance 
and  separate  trials,  and  in  some  of  the  States  statutes  have 
made  further  provisions  therefor.    To  particularize, — 

2.  Severance  and  Separate  Trials — are  not  a  common 
law  right;  but  of  cause  shown  are  permitted  at  the  discre- 
tion®* of  the  court  alike  in  treason,  felony,  and  misde- 

94.    C.  V.  McCluskey,  123  Mass.  594;    S.  v.  Adam,  105  La.  737,  30 

401;    S.   V.    Dixon,    78  .N.    C.    558;  So.  101;   Com.  v.  Seeley,  167  Mass. 

Robinson  v.   S.,   1  Lea,   673;    S.  v.  163,  45  N.  E.  91;   P.  v.  Fuhrmann, 

Dodson,  14  S.  C.  628;  Watson  v.  S.,  103  Mich.  593,  61  N.  E.  865;   S.  v. 

16   Lea,   604;    Spies   v.   P.,   122   111.  Thaden,    43    Minn.    325,    45   N.   W. 

1,  3  Am.  St.  320,  12  N.  E.  865,  17  614;   Stewart  v.  S.,  64  Miss.  626,  2 

N.   E.  898;    S.   v.   Kirkpatriok,   74  So.  73;   Roesel  v.  S.,  62  N.  J.  L. 

Iowa,  505,  38  N.  W.  380;   Morrow  216,  41  A.  408;  S.  v.  Finley,  118  N. 

V.  S.,  14  Lea,  475;    Shircllfl  v.  S.,  C.    1161,    24    S.    E.    495;     Com.    v. 

96  Ind.  369;  C.  v.  Miller,  150  Mass.  Place,  153  Pa.  St.  314,  26  A,  620; 

€9,  22  N.  E.  434;  Jackson  v.  S.,  104  S.  v.  Ballon,  20  R.  I.  607,  40  A.  861; 

Ala.  1.  16  So.  523;   Daniels  v.  S.,  S.  v.  Mitchell,  49  S.  C.  410,  27  S. 

67  Fla.  1,  48  So.  747;  Henry  v.  P.,  E.  424;   Brooks  v.  S.,  42  Tex.  Cr. 

198   111.   162,   65   N.   E.   120;    S.  v.  Ap.  347,  60  S.  W.  53;  S.  v.  Fournier, 

Jamison,  110  Iowa,  337,  81  N.  W.  68  Vt.  262,  3  A.  178;   Williams  v. 
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meanor.®^ 

3.  The  Application — for  the  severance  comes  ordinarily 
from  the  defendant,  but  it  may  be  from  the  State.^®  Some, 
assuming  the  right  of  the  prosecuting  officer  to  determine 
the  order  of  the  trial,®  ^  deem  that  therefore  he  may  sever 
•defendants  at  pleasure.®^ 

4.  Statutes — in  some  of  our  States  permit  to  defend- 
ants separate  trials  as  of  right,  either  generally  or  in  speci- 
fied cases.®®    By  construction,  the  demand  therefor  is  too 


Com.,  Ill  Va.  870,  69  S.  E.  1031; 
S.  V.  Prater,  52  W.  Va.  132,  43  S. 
E.  230;  Emery  v.  S.,  101  Wis.  627, 
78  N.  W.  145;  Richards  v.  U.  S., 
99  C.  C.  A.  401,  175  Fed.  911;  TJ. 
S.  V.  Ball,  163  U.  S.  662,  16  S.  Ct. 
1192,  41  Lu  Ed.  300;  U.  S.  v.  White, 
28  Fed.  Oas.  No.  16682,  4  Mason 
158. 

95.  Whitehead  v.  S.,  10  Ohio  St. 
449;  Maton  v.  P.,  15  III.  536;  S.  v. 
Soper,  16  Me.  293,  33  Am.  D.  665; 
•C.  V.  Manson,  2  Ashm.  31;  S.  v. 
Yancey,  3  Brev.  306;  Bixbe  v.  S., 
■6  Ohio,  86;  S.  v.  Wise,  7  Rich. 
412;  S.  V.  Littlejohn,  1  Bay,  316; 
McAllister  v.  S.,  17  Ga.  618;  U.  S. 
T.  Marchant,  4  Mason,  158,  12 
Wheat.  480;  Mask  v.  S.,  32  Miss. 
405;  Hawkins  v.  S.  9  Ala.  137,  44 
Am.  D.  431;  S.  v.  Smith,  2  Ire. 
402;  S.  V.  Conley,  39  Me.  78;  U.  S. 
V.  Kelly,  4  Wash.  C.  C.  528;  S.  v. 
Taney,  1  Tread  241;  C.  v.  Robinson, 
1  Gray,  555;  U.  S.  v.  Wilson,  Bald. 
78  U.  S.  V.  Sharp,  Pet.  C.  C.  118; 
Hibbs  V.  S.,  24  Ind.  140;  S.  v.  Mc- 
<Jrew,  13  Rich.  316;  Thompson  t. 
S.,  25  Ala.  41;  Hess  v.  S.,  5  Ohio, 
5,  22  Am.  D.  767;  Boyd  v.  S.,  17  Ga. 
194;  Parmer  v.  S.,  41  Ala.  416;  Wall 
T.  S.,  51  Miss.  396,  24  Am.  R.  640; 
C.  V.  Lewis,  25  Grat.  938.  See  P. 
T.  Howell,  4  Johns.  296.  Perhaps 
severance  is  less  free  in  the  Eng- 


lish practice  than  in  ours.  Reg.  v. 
Richards,  1  Cox  C.  C.  62.  But  the 
difference,  if  there  is  any,  appears 
not  to  be  great.  Reg  v.  Little- 
child.  Law  Rep.  6  Q.  B.  293;  Cock- 
burn,  C.  J.,  in  Reg.  v.  Payne,  Law 
Rep.  1  C.  C.  349,  354.  And  see 
Reg.  V.  Clothier,  1  Cox  C.  C.  113; 
Reg.  V.  Fisher,  3  Cox  C.  C.  68;  P. 
V.  Jordan,  244  111.  340,  91  N.  E.  482; 
Hoffman  v.  Com.,  134  Ky.  726,  121 
S.  W.  690;  Williams  v.  Com.,  Ill 
Va.  870,  69  S.  E.  1031;  S.  v.  Brinte, 
4  Penn.    (Del.),  551,   58  A.  258. 

96.  AUen  v.  S.,  10  Ohio  St.  287; 
P.  V.  Stockham,  1  Par.  Cr.  424  ;'S.  v. 
Mavin,  12  Iowa,  499;  Stewart  v. 
S.,  58  Ga.  577. 

97.  Ante,  §  950b   (2). 

98.  Curran'a  Case,  7  Grat,  619, 
627;  S.  V.  Calvin,  R.  M.  Charl  151; 
351;  S.  V.  Nash,  7  Iowa,  347;  Pat- 
terson V.  P.,  46  Barb.  625;  0.  v. 
Hughes,  11  Philad.  430.  See  post, 
§  1031;  Cruce  v.  S.,  59  Ga.  83; 
Baker  v.  S.,  57  Ind.  255;  S.  v.  Pra- 
ter, 52  W.  Va.  132.  43  S.  E.  230. 

99.  P.  V.  Mclntyre,  1  Par.  Cr. 
371;  Johnson  v.  S.,  14  Ind.  574; 
Winkle  v.  S.,  20  Ga.  666 ;  Lawrence 
V.  S.,  10  Ind.  453;  Jones  v.  S.,  1 
Kelly,  610;  P.  v.  Labra,  5  Cal.  183; 
Greer  v.  S.,  54  Miss.  378;  P.  v. 
White,  55  Barb.  606;   Home  v.  S., 
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late  after  the  jurv  are  sworn  and  a  part  of  the  evidence  is 
in.i 

§  1019.  1.  Grounds  for  Severance. — The  common  law 
rule  being,  for  the  ordinary  case,  that  the  trying  together 
of  joint  defendants  promotes  convenience  and  justice,^,  if 
in  an  individual  instance  the  contrary  appears,  the  trials 
should  be  separate.    Thus, — 

2.  Antagonistic  Defences — justify  a  severance.*    So, — 

3.  If  Important  Evidence, — not  competent  on  a  joint 
trial,  will  be  admissible  on  a  several,*  a  severance  should  be 
permitted;  as, — 

4.  The  Wife  or  Husband, — of  one  of  the  defendants  on 
a  joint  trial,  is  by  the  English  and  most  American  courts 
not  permitted  to  testify  even  for  or  against  another  de- 
fendant.^    Hence,  when  this    evidence    is    important,    a 


37  Ga.  80,  92  Am.  X>.  49;  Trisler  v. 
S.,  39  Ind.  437;  Cain  v.  S.,  44  Ind. 
435;  U.  S.  V.  Jones,  5'  Utah,  B52, 
18  P.  233;   Andy  v.  S.,  87  Ala.  23, 

6  So.  53;  Slawson  v.  S.,  7  Tex.  Ap. 
63;  Myers  v.  S.,  7  Tex.  Ap.  640; 
Krebs  v.  S.,  8  Tex.  Ap.  1;  Stuart 
V.  P.,  42  Micli.  255,  3  N.  W.  863; 
P.  V.  Van  Alstine,  57  Mich.  69,  23  N. 
W.  594;  Keed  v.  S.,  11  Tex.  Ap. 
509,  40  Am.  R.  795;    Rucker  v.  S., 

7  Tex.  Ap.  549;  S.  v.  Brooks,  30 
La.  Ann.  335;  Boothe  v.  S.,  4  Tex. 
Ap.  202;  S.  V.  Knight,  3  Bax.  418; 
WUkins  V.  S.,  112  Ala.  55,  21  So. 
56;  Hoffman  v.  Com.,  134  Ky.  726, 
121  S.  W.  690;  Anderson  v.  S.,  56 
Tex.  Cr.  360,  120  S.  W.  462. 

1.  McJunkims  v.  S.,  10  Ind.  140. 
And  see  S.  v.  McLane,  15  Nev.  345; 
Yarbrough  v.  S.,  105  Ala.  43,  16 
So.  758;  Rogers  v.  S.,  166  Ala.  10, 
52  So.  33;  Metz  v.  S.,  46  Neb.  547, 
65  N.  W.  190;  Nichols  v.  Ter.,  3 
Okla.  622,  41  P.  108;  Crawford  v. 
S.  (Tex.  1903),  74  S.  W.  B22;  S.  v. 
BusTi,  41  Wash.  13,  82  P.  1024;   S. 


V.  Mason,  19  Wash.  94,  52  P.  525; 
Radley  v.  Com.,  121  Ky.  506,  28 
Ky.  L.  477,  89  S.  W.  519;  P.  v.  An- 
derson 239  III.  168,  87  N.  E.  917. 

2.  C.  V.  James,  99  Mass.  438, 
440. 

3.  Roach  V.  S.,  5  Coldw.  39;  S. 
V.  Desroche,  47  La.  Ann.  651,  17 
So.  209;  S.  V.  Simon,  115  La.  732, 
39  So.  971;  Emery  v.  S.,  101  Wis. 
627,  78  N.  W.  145.  Apparently 
where  defendants  demand  separate 
trials  the  prosecutor  may  elect  to 
try  them  in  any  order  he  may  pre- 
fer. Napier  v.  Com.,  33  Ky.  L.  635, 
110   S.  W.   842. 

4.  Anthony  v.  S.,  2  R.  L  305; 
Morrow  v.  S.,  14  Lea,  475;  Reg.  v. 
Bradlaugh,  15  Cox  C.  C.  217. 

5.  Reg.  V.  Thompson,  Law  Rep. 
1  C.  C.  377,  12  Cox  C.  C.  202.  2 
Eng.  Rep.  252;  Rex  v.  Webb,  3 
Russ.  Crimes  (5th  Eng.  Ed.)  622; 
Reg.  V.  Denslow,  2  Cox  C.  C.  230; 
C.  V.  Easland,  1  Mass.  15;  C.  v. 
Robinson,  1  Gray,  555;  Mask  v.  S., 
32  Miss.  405;  Collier  v.  S.,  20  Ark. 
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separate  trial  will  generally  be  awarded;  *  for  on  such  trial 
of  one,  the  married  partner  of  the  other  is  a  good  witness/ 
But— 

5.  In  Conspiracy — or  other  like  case,  wherein  the  con- 
vi.ction  or  acquittal  of  one  defendant  will  in  effect  work  the 
same  result  to  another,  the  other's  wife  or  husband  is  not 
even  on  a  separate  trial  a  competent  witness;  so  the  sever- 
ance will  not  be  granted.®    Again, — 

§  1019  a.  .  1.  Prejudicial. — If  evidence  which  is  incom- 
petent against  one  defendant  is  to  be  introduced  against 
another,  and  is  of  a  sort  to  be  prejudicial  to.  the  former  in 
the  eyes  of  the  jury,  there  should  be  a  severance.®    Thus, — 

2.  Confessions — ^by  one  defendant,  involving  another, 
are  admissible  only  against  the  one,^"  and  are  calculated  tO' 
prejudice  the  jury  against  the  other;  therefore  if  they  are 
to  be  introduced,  the  trials  should  be  separate.^^ 


36;  Rex  V.  Smith,  1  Moody,  289; 
Rex  V.  Locker,  5  Esp.  107;  Rex  v. 
Frederick,  2  Stra.  1095;  S.  v.  Work- 
man, 15  S.  C.  540.  There  is  a  dic- 
tum that  "her  incompetency  ex- 
tends no  further  than  to  the  exclu- 
sion of  anything  that  might  tend 
to  criminate  her  husband."  S.  v. 
Bradley,  9  Rich.  168;  s.  p.  S.  v.  Wa- 
terman, 1  Nev.  543.  See,  under 
the  Michigan  statute,  Morissey  v. 
P.,  11  Mich.  327.  Under  the  Ken- 
tucky, Christian  v.  C,  13  Bush, 
264.  As  to  Louisiana,  S.  v.  Wright, 
41  La.  Ann.  600,  605,  6  So.  135,  137; 
S.  V.  Adams,  40  La.  Ann.  213,  3  So. 
733. 

6.  C.  V.  Mason,  2  Ashm.  31;  C. 
V.  Easland,  1  Mass.  15. 

7.  S.  V.  Worthing,  31  Me.  62,  64: 
Thompson  v.  C,  1  Met.  (Ky.)  13; 
S.  V.  Dra-wdy,  14  Rich.  87;  Moffit 
V.  S.,  2  Humph.  99,  36  Am.  D.  301; 
U.  S.  V.  Addate,  6  Blatch.  76;  Pul- 
len  V.  P.,  1  Doug.   (Mich.)    48;    S. 


V.  Burnslde,  37  Mo.  343;  S.  v.  Mc- 
Carron,  51  Mo.  27;  Workman  v.  S.^ 
4  Sneed,  425.  And  see  Reg.  v.  Wil- 
liams, 8  Car.  &  P.  284;  S .  v. 
Mooney,  64  N.  C.  54;  C.  v.  Reid,  8 
Philad.  385;  Woods  v.  S.,  76  Ala. 
35,  52  Am.  R.  314;  S.  v.  Rainsbar- 
ger,  71  Iowa,  746,  31  N.  W.  866; 
contra,  S.  v.  Smith,  5  Pennewill  1,. 
57  A.  368. 

8.  C.  V.  Manson,  2  Ashm.  31; 
U.  S.  V.  Addatte,  6  Blatch.  76. 

9.  White  V.  P.,  81  111.  333. 

10.  Morrison  v.  S.,  5  Ohio,  438; 
Draper  v.  S.,  22  Tex.  400;  Ake  v. 
S.,  31  Tex.  416.  See  Lyon  v.  S.,  22 
Ga.  399;  S.  v.  McNamara,  3  Nev. 
70;  Reg.  v.  Swinnerton,  Car.  &  M.. 
593;  U.  S.  V.  Douglass,  2  Blatch. 
207;  Burnett  v.  S.,  86  Neb.  11,  124 
N.  W.  927. 

11.  C.  V.  James,  99  Mass.  438; 
Davis  V.  P.,  22  Colo.  1,  43  P.  122; 
S.  V.  Catley,  52  La.  Ann.  574,  26  So. 
1004. 
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§  1020.  1.  A  Defendant  cannot  be  a  Witness — for  or 
against  another  defendant,  even  on  a  separate  trial,  until 
the  case  as  to  himself  is  disposed  of  by  a  plea  of  guilty,  or  a 
verdict  of  conviction  or  acquittal,  or  a  discharge  on  a 
plea  in  abatement;  then  he  may  be,  whether  sentence  is 
rendered  against  him  or  not.^^  Yet  if  there  are  separate  in- 
dictments, he  is  competent  to  testify  though  the  offence  is 
supposed  to  be  joint.^*  And  exceptionally  in  some  of  the 
States,  by  statutes  or  otherwise,  a  joint  defendant  may  tes- 
tify on  the  separate  trial  of  another  defendant.^*  There- 
fore— 


12.  Post.  §  1166;  Rex  v.  Sher- 
man, Cas.  temp.  Hardw.  303;  Reg. 
V.  George,  Car.  &  M.  Ill;  S.  v. 
Jones,  51  Me.  125;  S.  v.  Nash.  7 
Iowa,  347;  CampbeU  v.  C,  2  Va. 
Cas.  314;  P.  v.  Mclntyre,  1  Par. 
Cr.  371;  S.  v.  Roberts,  15  Mo.  28; 
Moss  V.  S.,  17  Ark.  327,  330,  65 
Am.  D.  433;  Reg.  v.  Owen,  9  Car. 
&  P.  83;  Chandler  v.  C,  1  Bush,  41; 
Bdgerton  v.  C,  7  Bush,  142;  Lee 
TT.  S.,  51  Miss.  566;  P.  v.  Williams, 
19  Wend.  377;  C.  v.  Marsh.  10  Pick. 
57;  Reg.  v.  Gallagher,  13  Cox  C. 
C.  81,  13  Eng.  Rep.  416;  Shay  v. 
C,  36  Pa.  305;  Rex  v.  Lafone,  5 
Esp.  154;  S.  V.  Loney,  82  Mo.  82;  P. 
V.  Van  Alstine,  57  Mich.  69,  23  N 
W.  594;  S.  V.  Chyo  Chiagk,  92  Mo. 
395,  4'  S.  W.  704;  Anderson  v.  S., 
27  Tex.  Ap.  177,  11  Am.  St.  189, 
11  S.  W.  33;  S.  V.  Martin,  74  Mo. 
547;  Kehoe  v.  C,  85  Pa.  127;  V. 
S.  V.  Clements,  3  Hughes,  509.  And 
see  S.  V.  Young,  39  N.  H.  283; 
Wixson  V.  P.,  5  Par.  Cr.  119;  S. 
V.  Phipps,  76  N.  C.  203;  Delozier  v. 
S.,  1  Head,  45;  S.  v.  Bruner,  65 
N.  C.  499;  Morgan  v.  S.,  45  Ala. 
«4;  Sims  v.  S.,  87  Ga.  569,  13  S.  E. 
551;  Henderson  v.  S.,  70  Ala.  23, 
45  Am.  R.  72;  Brooks  v.  S.  (Tex. 
Cr.  Ap.  1900),  56  S.  W.  924;   Barr 


V.  P.,  30  Colo.  522,  71  P.  392; 
Sparks  v.  Com.,  89  Ky.  644,  20  S. 
W.  167;  Conway  v.  S.,  118  Ind. 
482,  21  N.  B.  285;  Com.  v.  Brown, 
130  Mass.  279;  S.  v.  Thaden,  43 
Minn.  325,  45  N.  W.  614  (statute); 
S.  V.  Shelton,  223  Mo.  118,  122  S. 
W.  732;  Benson  v.  U.  S.,  146  IT.  S. 
325,  36  L.  Ed.  991,  13  S.  Ct  60; 
P.  V.  McCullough,  81  Mich.  25,  45 
N.  W.  515. 

13.  U.  S.  V.  Henry,  4  Wash.  C. 
C.  428. 

14.  P.  V.  Labra,  5  Cal.  183;  P. 
V.  Newberry,  20  Cal.  439;  Everett 
V.  S.,  6  Ind.  495;  Marshall  v.  S.,  8 
Ind.  498;  Sloan  v.  S.,  9  Ind.  565; 
Hunt  V.  S.,  10  Ind.  69;  Noland  v. 
S.,  19  Ohio,  131;  Allen  v.  S.,  10 
Ohio  St.  287;  Brown  v.  S.,  18  Ohio 
St.  496,  510;  S.  v.  Brien,  3  Vroom, 
414;  Carroll  v.  S.,  5  Neb.  31;  Jef- 
fries V.  C,  84  Ky.  237,  1  S.  W.  442; 
Conway  v.  S.,  118  Ind.  482,  21  N. 
E.  285;  South  v.  S.,  86  Ala.  617,  6 
So.  52;  Wright  v.  C,  85  Ky.  123,  2 
S.  W.  904;  S.  V.  Hamilton,  35  La. 
Ann.  1034;  Poteete  v.  S.,  9  Bax. 
261;  Williams  v.  S.,  4  Tex.  Ap.  5; 
S.  V.  Stewart,  51  Iowa,  312,  1  N.  W. 
646;  Noyes  v.  S.,  12  Vroom,  418; 
C.  V.  Brown,  130  Mass.  279;  Rich- 
ards  V.   S.,   91   Tenn.   723,   30   Am. 
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2.  A  Severance — will  not  be  granted  where  it  will  not 
■operate  to  make  the  joint  defendant  a  witness.^^    But — 

3.  An  Acquittal, — where  the  prosecutor  wishes  to  call 
a  defendant  as  a  witness,  will  in  the  English  practice  be 
-at  once  permitted  as  to  him,  rendering  him  competent.^® 

4.  With  Us, — a  prosecuting  officer  with  the  powers  of 
the  English  Attorney-General  being  always  present,  the 
readier  way  is  by  his  nolle  prosequi.^'' 

§  1021.  Little  Evidence  or  None. — In  both  countries, 
though  the  trial  begins  joint,  if  when  the  evidence  for  the 
prosecution  is  all  in,  none  appears  against  one  defendant, 
the  court  on  request  should  direct  his  acquittal  that  he 
may  testify  for  the  others.^*  If  there  is  slight  evidence,  it 
may  so  direct.  But  the  line  between  duty  and  discretion, 
as  to  this,  has  not  been  made  very  distinct.^® 


St.  907,  20  S.  W.  533.  See  Delozier 
V.  S.,  1  Head,  45,  46;  S.  v.  Rose, 
Phillips,  N.  C.  406;  Jones  v.  S.,  64 
Ind.  473;  McGruder  v.  S.,  71  Ga. 
864;  S.  V.  Thaden,  43  Minn.  325,  45 
N.  W.  614.  This  would  seem  even 
to  he  the  late  English  doctrine. 
Reg.  V.  Winsor,  10  Cox  C.  C.  276, 
327,  Law  Rep.  1  Q.  B.  390;  Reg.  v. 
T>eeley,  11  Cox  C.  C.  607.  And  in 
S.  V.  Barrows,  76  Me.  401,  49  Am. 
R.  639,  this  is  deemed  the  better 
doctrine  in  both  countries. 

15.  U.  S.  V.  Gibert,  2  Sumner, 
19;  Gates  v.  S.,  48  Tex.  Cr.  Ap. 
131,  86  S.  W.  769. 

16.  Rex  V.  Rowland,  Ryan  & 
Moody  N.  P.  401. 

17.  S.  V.  Phipps,  76  N.  C.  203: 
S.  V.  Beaucleigh,  92  Mo.  490,  4  S. 
"W.  666;  post,  §  1388.  See  Mc- 
Gehee  v.  S.,  58  Ala.  360;  S.  v. 
Seifel,  106  Mo.  129,  133,  17  S.  W. 
227;  S.  V.  Graham,  41  N.  J.  L.  15, 
32  Am.  Rep.  174;  Love  v.  P.,  160 
111.  501,  43  N.  E.  710,  32  L.  R.  A. 
139.  Severance  granted  on  change 


of  venue  in  Shular  v.  S.,  105  Ind. 
289,  4  N.  E.  870,  55  Am.  211. 

18.  The  Bounty  Case,  cited  1 
East,  312;  S.  v.  Roberts,  15  Mo. 
28;  Anthony  v.  S.,  2  R.  L  305;  By- 
bee  V.  S.,  36  Tex.  366.  And  see  S. 
V.  Blennerhassett,  Walk.  Miss.  7; 
Reg.  V.  O'Donnell,  7  Cox  C.  C.  337; 
Pennsylvania  v.  Leach,  Addison, 
352;   P.  V.  Bruzzo,  24  Cal.  41. 

19.  C.  V.  Eastman,  1  Cush.  189. 
218,  48  Am.  D.  596;  P.  v.  Bill,  10 
Johns.  95;  S.  v.  Bean,  36  N.  H.  122; 
S.  v.  MoLendon,  5  Strob.  85;  Jones 
V.  S.,  13  Tex.  168,  62  Am.  D.  550; 
Fitzgerald  v.  S.,  14  Mo.  413;  S.  v. 
Shaw,  1  Root,  134;  S.  v.  O'Brien,  7 
R.  I.  336;  S.  v.  Alexander,  2  Mill, 
170;  Pennsylvania  v.  Leach,  Ad- 
dison, 352;  S.  V.  Gustave,  27  La. 
Ann.  395;  S.  v.  Underwood,  57  Mo. 
40,  48;  Rex  v.  Thanet,  27  How. 
St.  Tr.  821,  952;  Reg.  v.  Owen,  9 
Car.  &  P.  83.  And  see  S.  v.  Carr, 
Coxe,  1;  Shay  v.  C,  36  A.  305;  S. 
V.  Sutton,  10  R.  I.  159. 
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§  1022.  Conspiracy — ^has  already  been  spoken  of.^" 
Though  its  peculiar  nature  precludes  severance  in  most 
circumstances  wherein  it  is  permissible  for  other  offenses,*^ 
should  one  defendant  only  appear  to  an  indictment,^^  or 
should  the  rest,  having  appeared,  die,^^  he  may  be  tried 
alone.    Also, — 

§  1023.  In  Affray  and  Riot, — governed  by  the  same  rules 
as  conspiracy,  separate  trials  will  not  ordinarily  be 
granted.^*  But  though  no  less  than  three  can  commit  a  riot, 
if  four  are  jointly  indicted  for  it  and  two  die,  the  other 
two  may  be  tried,  convicted,  and  punished.^^  Or  if  one 
only  is  apprehended,  he  may  be  proceeded  against  to  the 
end  while  the  rest  remain  at  large.^® 

§  1023  a.  An  Indirect  Severance — may  be  wrought  by 
a  change  of  venue  ^'^  or  a  continuance  ^®  as  to  one  alone. 
If  the  court  objects  to  the  severance,  it  should  order  the 
continuance  as  to  both  on  cause  being  shown  as  to  one.^^ 

§  1024.  A  Juror, — ^by  serving  on  the  separate  trial  of 
one,  is  not  rendered  incompetent  as  to  another.*"  But  the 
question  of  his  indifference  may  remain  for  triers.^^ 

§  1025.  1.  After  a  Plea  of  Guilty— by  one  of  two  joint 
defendants,  and  sentence  thereon,  the  case  may  proceed 

20.  Ante,  §  1019   (5).  428;  Rex  v.  Sudbury,  12  Mod.  262; 

21.  C.  V.  Manson,  2  Ashm.   31.     S.  v.  Bailey,  3  Blackf.  209. 

See  Rachels  v.  S.,  51  Ga.  374;  May-        26.     S.  v.  Pugh,  2  Hayw.  55,   2 

field  V.  S.,  142  Wis.  661,  126  N.  W.  Am.  D.  621.    In  adultery,  two  being 

15;   Moore  v.  P.,  31  Colo.  336,  73  jointly  indicted,  one  may  be   tried 

P.  30;   Barrett  v.  P.,  220  111.  304,  separately.     Lyman    v.   P.,    98    111. 

77  N.  E.  224.  Ap.    386,    affd   in    198    III.    544,    64 

22.  S.  V.  Buchanan,  5  Har.  &  J.  N.  E.  974. 

500.     And  see  Rex  v.  Kinnersley,         27.    Ante,  §  75;  Brown  v.  S.,  18 
1  Stra.  193.  Ohio  St.  496;  Jones  v.  S.,  152  Ind. 

23.  Reg.  T.  Kenrick.  5  Q.  B.  49,     318,  53  N.  B.  222. 

Dav.  &  M.  208.  28.  White  v.  S.,  31  Ind.  262. 

24.  Hawkins  v.   S.,  13  Ga.  322,  29.  Krebs  v.  S.,  3  Tex.  Ap.  348. 
58  Am.  D.  517.  30.     High  Treason  Case,  J.  Kel. 

25.  Rex  V.  Scott,  3  Bur.  1262,  1  7,  9;  ante,  §§  911-913. 

W.  Bl.  350.    And  see  Turpin  t.  S.,         31.     U.   S.   v.   Wilson,   Bald.   78. 
4  Blackf.  72;  S.  v.  Allison,  3  Yerg.     See  ante,  §§  903-906. 
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against  the  other  as  though  oringinally  indicted  alone.*^ 
But— 

2.  While  only  the  Punishment — of  the  former  remains 
for  the  jury  to  determine,  the  latter  cannot  have  the  sep- 
arate trial  as  of  right.*^ 

§1026.  Counsel. — In  England,  defendants  who  had 
severed,  having  brought  writs  of  error,  were  held  entitled 
to  appear  by  separate  counsel;  and  the  latter  might  sev- 
erally reply. ^* 

II.    The  Trial  when  Joint. 
§  1027.     The  Jury  and  the  Challenges : — 

1.  All  the  Defendants — are  together  tried  before  one 
jury.    Hence, — 

2.  A  Juror  rejected — as  to  one  defendant  cannot  serve 
as  to  another.^^    So  that — 

§  1028.  1.  A  Peremptory  Challenge— by  one  defendant 
removes  the  juror  from  the  panel  as  to  all.^®  Another  de- 
fendant to  whom  he  is  acceptable  cannot  object.^^  And  as 
the  right  is  personal,  not  to  be  exercised  by  counsel,*®  a 
challenge  by  one  does  not  count  against  another.  Hence, 
in  the  absence  of  statutory  interposition, — 

2.  The  Rule — is,  that  each  defendant  has  both  his  full 
number  of  challenges  as  though  tried  alone,  and  the  bene- 
fit of  those  by  his  co-defendants.^^ 

32.  Klein  v.  P.,  31  N.  Y.  229;  37.  S.  v.  Jacobs,  106  N.  C.  695, 
Reg.  V.  GaUagher,  13  Cox  C.  C.  61,      10   S.  E.  1031. 

13  Eng.  Rep.  416.  38.    Ante,  §  944   (2). 

Costs.  •  As  to  the  costs  in  such         39.      Places    referred    to    In    the- 

a  case,  see  Woodruff  v.  S.,  8  Ind.  notes  to  the  next  two  sections;   S. 

521.  V.   Durein,   29   Kan.   688;    Cruce  v. 

33.  Thompson  v.  S.,  25  Ala.  41.  S.,  59  Ga.  83;    S.  v.  Stoughton,  51 

34.  O'Connell  v.  Reg.,  11  01.  &  Vt.  362;  Blxbe  v.  S.,  6  Ohio,  86; 
F.  155.  Brister  v.  S.,   26   Ala.   107;    Maton 

35.  S.  V.  Prater,  26  S.  0.  198,  2  v.  P.,  15  111.  536;  Hawkins  v.  S., 
S.  E.  108.  9    Ala.    137,    140,    44    Am.    D.    431; 

36.  S.  V.  Ford,  37  La.  Ann.  443.  Washington  v.  S.,  17  Wis.  147;   S. 
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§  1029.  The  Effect  of  this  Rule — has  sometimes  been 
that  defendants  by  combining  would  exhaust  the  panel  and 
the  tales,  and  prevent  a  trial.  An  imperfect  remedy  where- 
for  is  mentioned  by  Hale  as  "anciently  used;"  namely,  ta 
"sever  the  prisoners,  and  so  put  them  to  challenge  apart,^ 
whereby  they  may  possibly  hit  upon  the  same  persons."** 
But— 

§  1030.  Joining  in  Challenges. — ^Later,  a  more  effectual 
remedy  has  been  to  require  the  defendants  to  elect  either 
to  join  in  their  challenges  or  be  tried  separately.*^  And 
where  the  number  of  the  peremptory  challenges  was  "dif- 
ferently limited,"  a  compromise  adapted  to  the  special 
case  was  made.*^    Moreover, — 

§  1031.  The  Prosecutor  may  elect,*^" — says  Hawkins,. 
" either  to  take  out  joint  venires  against  them  all,  or  several 
against  each  of  them;"*^  the  trials  being  separate  when 
the  venires  are  several..** 

§  1032.  1.  Statutes  with  Us — have  to  a  considerable- 
extent  made  it  imperative  on  joint  defendants  to  unite  in 
their  challenges,*®  or  have  given  each  his  proportionate 
part  thereof.*^  They  differ  in  words;  as,  that  the  defend- 
ants shall  "join  therein,"*''  or  "shall  be  deemed  a  single 

V.  McLean,  21  La.  Ann.  546.     See  cretlon  where  the  accused  is  silent, 

likewise,  Anonymous,  Sir.  F.  Moore,  Wilklns  v.   S.,  112   Ala.   55,   21   So. 

13,  pi.  48;   Thymolby's  Case,  2  Dy.  56;  S.  v.  Roberts,  50  W.  Va.  422,  40 

152b;   2  Hawk.  P.  C.  c.  41,  §  9;   S.  S.  E.  484. 

V.   Monaquas,   T.   U.   P.   Charl.   16;  43.    2  Hawk.  P.  C,  c.  41,  §  8. 

S.  V.  Reed,  47  N.  H.  466.  44.    High   Treason   Case,  J.   Kel. 

40.  2  Hale  P.  C.  263.  7,  9.     See  McWhirt's  Case,  3  Grat. 

41.  Salisbury's    Case,     1     Plow.      594,   46  Am.  D.  196. 

100;  1  Chit.  Crim.  Law,  535;  Char-  45.    S.  v.  Cady,  80  Me.  413,  14  A. 

nock's  Case,  3  Salk.  81.     See  P.  v.  940;   P.  v.  Thayer,  1  Par.  Cr.  595; 

Howell,    4    Johns.     296;     Reg.    v.  S.  v.  Phillips,  24  Mo.  475;   Mahan 

Fisher,  3  Cox  C.  C.  68.  v.  S.,  10  Ohio,  232. 

42.  Swan's  Case,  Foster,  104,  46.  Gibson  v.  S.,  89  Ala.  121,  18 
106,  107.  Am.  St.  96,  8  So.  98;  Malachi  v.  S., 

423.    A  statute  giving  a  right  to  89  Ala.  134,  8  So.  104;  Smith  v.  S., 

a  separate  trial  does  not  give  an  57  Miss.  822;  Savage  v.  S.,  18  Pla. 

absolute   right  to   be  tried  jointly  909. 

but   leaves   it  to   the   judicial   dis-  47.    P.  v.  McCalla,  8  Cal.  301. 
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party"  therefor,*^ — the  consequence  being  that  one  defend- 
ant can  make  no  challenge,  even  for  cause,  if  the  others 
will  not  join  in  it.*'    And — 

2.  Peremptory  Challenges  by  the  State, — where  there 
are  more  defendants  than  one,  are  sometimes  regulated  by 
statutes.^" 

§1033.    The  Evidence:— 

1.  Witnesses  for  and  against  Each  Other, — we  have  al- 
ready seen  how  far  defendants  may  be.^^  In  some  States 
there  are  statutes  in  aid  thereof.*^ 

2.  On  the  Acquittal  of  One, — a  new  trial  has  been  both 
refused  ®*  and  granted  ^*  to  the  others  convicted,  to  en- 
able them  to  use  his  testimony. 

§  1034.  1.  Against  a  Part  of  the  Defendants, — evidence 
incompetent  as  to  the  rest  may  be  admitted,  the  jury  being- 
directed  not  to  apply  it  to  the  others.^^    And — 

2.  Who  object. — One  defendant  cannot  object  that  im- 
proper evidence,  not  prejudicial  to  himself,  was  received 
against  the  others.^® 

48.  R.  S.  of  TJ.  S.,  §  819;  U.  S.  481;  S.  v.  Brite,  73  N.  C.  26;  Alsa- 
V.  Hall,  44  Fed.  883;  P.  v.  O'Lough-  brooks  v.  S.,  52  Ala.  24;  Tong"* 
lin,  3  Utah,  133,  1  P.  653.  Case,  J.  Kel.  17,  18;  Fife  v.  C,  2» 

49.  P.  V.  McCalla,  supra.  Pa.   429;    S.   v.   Fuller,    39   Vt.    74; 

50.  Wiggins  v.  S.,  1  Lea,  738;  S.  Strady  v.  S.,  5  Coldw.  300;  Kelso* 
V.  Garig,  43  La.  Ann.  365,  8  So.  v.  S.,  47  Ala.  573;  C.  v.  Briggs,  5- 
934;  S.  V.  Green,  33  La.  Ann.  1408;  Pick.  429;  C.  v.  Robinson,  1  Gray, 
Spies  V.  P.,  122  111.  1,  3  Am.  St.  320,  555,  560,  561;  S.  v.  Phillips,  24  Mo. 
12  N.  B.  865,  17  N.  B.  898.  475;  C.  v.  Ingraham,  7  Gray,  46;  S. 

51.  Ante,  §§  1020,  1021.  v.  Kreiger,  71  Iowa,   32,  32  N.  W. 

52.  S.  V.  Donovan,  41  Iowa,  587.  13;  S.  v.  Talbott,  73  Mo.  347.  See  P. 
And  see  Reg.  v.  Payne,  Law  Rep.  v.  Stevens,  47  Mich.  411,  11  N.  W. 
1.  C.  C.  349,  12  Cox,  C.  C.  118;  Reg.  220;  S.  v.  Pratt,  88  N.  C.  639; 
V.  Deeley,  11  Cox,  C.  C.  607.  Thompson  v.  P.,  125  111.  256,  17  N. 

53.  S.    V.    Bean,    36   N.    H.    122;  E.    749. 

Holcomb  V.  S.,  8  Lea,  417.  56.    C.  v.  Doughty,  139  Pa.  383,  21 

54.  Rich  V.  S.,  1  Tex.  Ap.  206,  A.  228;  Segars  v.  S.,  88  Ala.  144,  T 
211;  Lyles  v.  S.,  41  Tex.  172,  19  So.  46;  Aneals  v.  P.,  134  111.  401. 
Am.  R.  38  .  25  N.  B.  1022. 

55.  C.  V.  Bosworth,  6  Gray,  479, 
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§  1035.    The  Verdict  and  Sentence : — 

1.  The  Punishment — is  to  be  inflicted  in  full  on  each, 
as  though  the  guilt  was  his  alone.  Therefore  the  sentence 
must  be  in  form  several  against  each  defendant,  the  same 
as  it  is  on  separate  indictments.^^    But — 

2.  Costs, — which  depend  mainly  on  statutory  terms,  do 
not  necessarily  follow  this  rule.  So  that,  in  some  States,  a 
judgment  may  -be  several  as  to  the  fines,  and  joint — that 
is,  for  a  single  sum  against  all — as  to  the  costs.®*  In 
other  States,  the  costs  are  treated  as  mere  incidents,  and 
such  as  properly  belong  to  each  defendant  are  included  in 
his  several  sentence,  recoverable  against  him  alone.*"" 

§1036.  1.  The  Verdict — shouldbe  the  jury's  conclusion 
on  considering  each  defendant's  case  by  itself. «*  And  if  it 
is  guilty  against  all,  it  should  be  in  terms  which  can  be  con- 
strued as  several;  they  will  be,  for  example,  if  it  finds  each 
guilty  by  name.®^    Again, — 

2.  Part. — The  jury  may  convict  a  part  of  the  defendants 
and  disagree  as  to  the  others,® ^  or  acquit  a  part  and  eon- 

57.  New  Grim.  Law,  I,  §§  954-  v.  C,  29  Pa.  429.  Thus  a  verdict 
fl58;  S.  V.  Gay,  10  Mo.  440;  Ben-  assessing  a  fine  should  assess  eacb 
nett  V.  S.,  30  Tex.  521,  523;  John-  separately.  Perry  v.  S.  (Ala.,  1907), 
son  V.  S.,  5  Dutcher,  453;  Caesar  v.  43  So.  18;  Hlnes  v.  S.,  48  Tex.  Cr. 
S.,  30  Tex.  Ap.  274,  17  S.  W.  258.  24,  85  S.  W.  1057;  Edwards  v.  S., 
See  Plynn  v.  S.,  8  Tex.  Ap.  398.  (Tex.  1903),  75  S.  W.  859.  So  in 
Where  a  trial  proceeds  against  two  Missouri  by  statute.  S.  v.  Gordon, 
only  of  several  indicted  a  verdict  153  Mo.  576;  S.  v.  Thornhill,  174 
"both  guilty"  is  proper.  S.  v.  Wll-  Mo.  364,  74  S.  W.  832,  where  a  new 
liamson,  65  S.  C.  242,  43  S.  B.  671.  trial   was   denied   but  the   case   re- 

58.  Calico  v.  S.,  4  Pike,  430;  C.  mitted  with  directions  that  the  trial 
V.  Sprinkles,  4  Leigh,  650;  John-  court  amend  the  verdict.  See,  S.  v. 
son  V.  S.,  supra.  Cotterel,  12  Idaho,  572,  86  P.  527; 

59.  Moody  v.  P.,  20  111.  315,  319;  Meadowcraft  v.  P.,  163  111.  56,  45 
8.  V.  Jolly,  3  Dev.  &  Bat.  110,  32  N.  E.  303,  35  L.  R.  A.  176,  54  Am. 
Am.  D.  656.  And  see  Boyken  v.  S.,  St.  447;  Arnold  v.  Com.,  21  Ky.  L. 
3  Yerg.  426;  Searight  v.  C,  13  S.  1566,  55  S.  W.  894;  Davidson  v.  S., 
&  R.  301;  Penland  v.  S.,  1  Humph.  40  Tex.  Cr.  285,  49  S.  W.  372;  deny- 
383;  Reg.  v.  Jewell,  7  Ellis  &  B.  Ing  rehearing,  50  S.  W.  365,  40  Tex. 
140.                                                            .  Cr.   285. 

60.  Hampton  v.  S.,  45  Tex.  154.  62.    Rex  v.  Cooke,  7  D.  &  R.  673, 

61.  Allen  v.  S.,  34  Tex.  230;  Fife  5  B.  &  C.  538;  Rex  v.  Thomas,  Cas. 
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"vict  or  leave  the  charge  open  as  to  the  rest;®*  in  wider 
terms,  the  ease  may  proceed  to  verdict  and  judgment 
against  one  or  more  in  advance  of  others.®^  But  where  the 
offence  and  indictment  are  such  that  the  acquittal  of  one 
shows  another  to  be  innocent  as  the  averment  stands,  the 
one  cannot  be  found  not  guilty  and  the  other  guilty.®^ 

§  1037.  Degrees. — Subject  to  this  exception,  if  an  offence 
in  different  degrees  is  charged  against  several  in  one  in- 
■dictment,  the  verdict  may  be  that  one  defendant  is  guilty  in 
one  degree,  another  in  arnother,  and  so  on.^®  This  is  the 
■doctrine  of  reason,  and  it  is  sufficiently  sustained  by  our 
American  authorities;  yet  upon  it  the  English  books  seem 
not  in  all  the  particulars  quite  distinct  and  satisfactory.®^ 


temp.  Hardw.  278;  C.  v.  Wood,  12 
Mass.  313;  S.  v.  Parham,  5  Jones, 
N.  C.  416;  C.  T.  Cook,  6  S.  &  R.  577, 
«  Am.  D.  465.  And  see  S.  v.  Mar- 
tin, 2  Ire.  101;  Reg.  v.  Ashmall,  9 
Car.  &  P.  236. 

63.  Rex  V.  Taggart,  1  Car.  &  P. 
201;  S.  V.  McCllntock,  1.  Greene, 
Iowa,  392;  Nobles  v.  S.,  98  Ga.  73, 
26  g.  E.  64,  38  L.  R.  A.  577;  Miller 
V.  S.,  139  Wis.  57,  119  N.  W.  850; 
Vought  V.  S.,  135  Wis.  6,  114  N.  W. 
518,  646;  S.  v.  Handy  (Del.),  66  A. 
636;  Com.  v.  Valverde,  32  Pa.  Super. 
€t.  241;  S.  V.  Williams,  76  S.  C.  135, 
56   S.  B.   783. 

64.  Hall  V.  S.,  8  Ind.  439.  And 
See  Weatherford  v.  C,  10  Bush.  196; 
■S.  V.  Stone,  87  S.  C.  372,  69  S.  B. 
659;  Com.  v.  Billings,  167  Mass.  283, 
45  N.  E.  910;  S.  v.  Wilson,  133  N. 
C.  676,  45  S.  B.  567;  Funderburk  v. 
S.,  75  Miss.  70,  21  So.   658. 

65.  S.  V.  Mainor,  6  Ire.  340  (as 
to  which  case  see  S.  v.  Parham, 
supra) ;  S.  v.  Bailey,  S  Blackf .  209 ; 
P.  V.  Massett,  7  N.  Y.  Supp.  839; 
P.  V.  Munroe,  190  N.  Y.  435,  83  N. 
E.  476,  104  N.  Y.  S.  465,  119  A.  D. 
704  reversed. 

2  C.  P.— 57 


66.  Klein  v.  P.,  31  N.  Y.  229; 
White  V.  P.,  32  N.  Y.  465;  Mask  v. 
S.,  32  Miss.  405;  Shouse  v.  C,  5  Pa. 
83.  Consistently  with  this  doctrine, 
where,  on  an  Indictment  against  two 
for  larceny,  the  proof  was  the  same 
against  both,  and  the  jury  found 
one  guilty  of  grand  and  the  other 
of  petit  larceny,  a  new  trial  was 
granted.  S.  v.  Larumbo,  Harper, 
183. 

67.  The  following  is  from  Archb. 
Crim.  PI.  &  Ev.  (10th  Lond.  Bd.) 
58:  "Upon  an  indictment  against 
two  persons,  charging  them  with  a 
joint  and  single  offense,  as  stealing 
in  the  dwelling  house,  both  or 
either  may  be  found  guilty,  but  they 
cannot  be  found  guilty  of  separate 
parts  of  the  charge;  and  if  they 
be  found  guilty  separately,  judg- 
ment cannot  be  passed  upon  one, 
unless  a  pardon  be  obtained  or  a 
nolle  prosequi  be  entered  as  to  the 
other.  Rex  v.  Hempstead,,  Russ.  & 
Ry.  344. 

So,  Receiving  Stolen  Goods.  If 
two  be  charged  jointly  with  receiv- 
ing stolen  goods,  a  joint  act  of  re- 
ceiving must  be  proved;  proof  that 
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§1038.    Proceedings  for  Reversal: — 
1.    A  New  Trial — ^may  be  granted  to  a  convicted  defend- 
ant, the  others  having  been  acquitted,  or  not  choosing  to 


one  received  in  the  absence  of  the 
other,  and  afterwards  delivered  to 
him,  will  not  suffice.  Rex  v.  Mes- 
singham,  1  Moody,  257.  It  seems 
that  several  receivers  may  he 
charged  in  the  same  indictment 
with  separate  and  distinct  acts  of 
receiving.  Reg.  v.  Pulham,  9  Car. 
&  P.  280;  at  least,  it  is  too  late 
after  verdict  to  ohject  that  they 
should  have  been  Indicted  separ- 
ately. Reg.  V.  Hayes,  2  Moody  & 
R.  155. 

Burglary  and  Larceny.  Where 
several  persons  are  indicted  for 
burglary  and  larceny,  one  may  be 
found  guilty  of  burglary  and  lar- 
ceny, and  the  others  of  the  larceny 
only.  Rex  v.  Butterworth,  Russ.  & 
Ry.  520.  See  Rex  v.  Turner,  1 
Sid.    171." 

Homicide.  In  1  Stark.  Crim.  PI. 
(2d  Ed.)  37,  38,  we  read:  "It 
should  seem  that  in  some  instances 
defendants  jointly  indicted  may  be 
convicted  of  offenses  differing  In 
degree;  for,  as  two  may  be  indicted 
jointly  for  the  death  of  a  third, 
though  it  be  petit  treason  in  the 
first  and  but  murder  or  manslaugh- 
ter in  the  second.  Foster,  106,  329; 
Com.  Dig.  Ind.  F.,  as  alleged  in  the 
indictment,  and  as  in  a  joint  in- 
dictment it  may  be  laid  as  murder 
in  one  and  but  manslaughter  in  the 
other,  there  seems  to  be  no  reason 
why  the  jury,  where  two  are  joint- 
ly charged  with  murder,  should  not 
find  one  guilty  of  murder  and  the 
other  of  manslaughter,  should  the 
evidence  warrant  such  a  conclu- 
sion. 


Burglary  and  Larceny.  It  was 
holden  indeed  in  Turner's  Case,  1 
Sid.  171,  where  several  were  jointly- 
indicted  for  a  burglary,  that  the 
jury  could  not  find  one  guilty  of 
burglary  and  the  other  of  larceny 
only;  but  there  the  very  nature 
of  tHe  case  precluded  such  a  find- 
ing, for  the  evidence  was  the  same 
as  to  all.  S.  V.  Wilson,  3  McCord 
(S.  C),  187;  Davis  v.  S.,  75  Miss. 
637,  23  So.  770;  sustain  this  rule 
where  evidence  is  same  against 
both. 

But,  Homicide.  Upon  a  joint  in- 
dictment for  petit  treason,  if  it 
turned  out  that  one  defendant  was 
servant  to  the  deceased  and  the 
other  a  stranger;  or  if  upon  a  joint 
indictment  for  murder,  it  appeared 
that  he  who  abetted  acted  of  malice 
prepense,  but  that  he  who  struck 
did  not  maliciously  strike,  the  find- 
ing the  parties  guilty  of  offenses 
differing  in  degree  would  not  be 
inconsistent. 

And,  Burglary  and  Larceny.  In 
the  case  of  burglary,  if  it  appeared 
In  evidence  that  one  of  the  prison- 
ers who  had  assisted  in  the  removal 
of  the  goods  had  been  a  stranger  to 
the  breaking  in,  and  had  taken  no 
part  in  the  transaction  until  after 
the  breaking  had  been  accomplish- 
ed, there  seems  to  be  no  satisfac- 
tory reason  why  the  jury  should 
not  find  according  to  the  fact,  and 
why  separate  judgment  should  not 
be  pronounced  just  as  if  the  pris- 
oners had  been  separately  tried  and 
convicted." 
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join,    without    disturbing  the    verdict  as  to    the     rest.®* 
Even — 

2.  In  Conspiracy — it  is  the  same  as  in  other  offences.®' 
Formerly,  in  England,  it  was  deemed  that  at  least  the  pres- 
ence of  all  the  convicted  conspirators  was  essential  at  a  mo- 
tion for  a  new  trial,  "to  prevent,"  it  was  said,  "the  most 
guilty  from  keeping  out  of  the  way  and  putting  forward 
the  least  guilty,"  on  the  idea  that  a  new  trial  as  to  one 
would  be  a  release  of  the  others  from  the  verdictJ"  But 
there  is  no  more  need  in  conspiracy  than  in  other  offences 
to  give  the  order  for  it  so  broad  an  effect.  And  a  rule  of 
practice  whereby  one  man  may  drag  another  wrongful- 
ly to  prison  "is,"  in  the  language  of  Lord  Campbell,  "pal- 
pably contrary  to  the  first  principles  of  justice,  and  it  ought 
immediately  to  have  been  reversed."  ''^  It  is  believed  not 
now  to  prevail  in  England;  '^^  while  yet,  in  England,  a  new 
trial  appears  to  be  granted  as  to  all  who  are  convicted, 
when  given  as  to  one,  but  not  forced  on  those  who  are  ac- 
quitted.^* The  former  rule  could  never  have  been  in  force 
in  misdemeanors  punishable  by  fine  only;  because,  in  them, 
not  even  the  presence  of  the  one  defendant  is  necessary.'^* 
So.— 

3.  An  Arrest  of  Judgment — ^may  be  granted  one  defend- 
ant who,  in  conspiracy,  is  convicted  jointly  with  others; 
though  the  latter  refuse  to  unite  therein,  and  are  not  even 
present.^^ 

§  1039.  A  Writ  of  Error, — to  reverse  a  judgment  against 
two,  may  be  brought  by  them  jointly;  and  it  makes  no  dif- 

68.  Rex  V.  Mawbey,  6  T.  R.  619,  71.  4  Camp.  Lives  Ch.  Just  Am. 
638;    Reg.    v.    Gompertz,    9    Q.    B.     Ed.  228. 

824;    Kemp    v.    C,    18    Grat.    969;  72.    lb.;  Reg.  v.  De  Berenger,  3 

Seborn    v.    S.,    Bl    Ga.    164;    Wall.  M.  &  S.  67,  2  Towns.  St.  Tr.  1,  95; 

V.  S.,  51  Miss.  396,  24  Am.  R.  640.  Reg.  v.  Caudwell,  17  Q.  B.  503,  2 

69.  S.  V.  Covington,  4  Ala.  603,  Den.  C.  C.  372,  note;  Reg.  v.  Gom- 
605.  pertz,  9  Q.  B.  824. 

70.  Rex  V.  Askew,  3  M.  &  S.  9;  73.    Reg.    v.    Gompertz,    supra; 
Rex   V.   Cochrane,   3   M.   &   S.   10,  Rex  v.  Mawbey,  6  T.  R.  619. 
note,  2  Towns.  St.  Tr.  1,  94;  Rex  74'.    Reg.  v.  Parkinson,  2  Den.  C. 
V.    Teal,    11    East,     307;     Reg.    v.  C.  459,  6  Eng.  L.  &  Eq.  352. 
Holllngberry,  4  B.  &  C.  329.  75.    Reg.     v.     Berenger,     supra. 

And  see  Reg.  t.  Caudwell,  supra. 
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ference  that  the  sentences  are  several,  to  different  pnnish- 
mentsJ®    Doubtless  one  of  the  two  may  proceed  in  this  way 
alone  for  the  reversal  of  his  own  sentence. 
§  1040.    Counsel  and  the  Order  at  the  Trial : — 

1.  General. — We  have  seen  what  is  the  order  of  the  pro- 
ceedings, assuming  them  to  be  against  one  defendant.''^ 
As  to  counsel  and  the  like,  the  effect  thereon  of  there  being 
two  or  more  defendants  is,  for  England,  explained  in  some 
cited  cases.''*  The  practice  in  these  particulars  is  with  us 
so  different  from  the  English,  and  in  England  it  has  so  far 
changed  of  late,  that  any  further  expositions  of  what  is 
nearly  extinct  seem  not  desirable  in  this  place. 

2.  Our  Decisions — under  this  head  are  few.  A  rule  of 
court,  forbidding  more  than  one  counsel  on  a  side  to  examine 
witnesses,  is  held  not  to  prohibit  cross-examinations  by  the 
separate  counsel  of  each  defendant,  where  the  defences  are 
different.  Indeed,  a  court  could  not,  by  rule  or  otherwise, 
deprive  a  party  of  such  right  of  defence.^  ^  Yet  there  may 
be  reasonable  regulations,  in  the  judicial  discretion,  of 
rights  of  this  sort.^" 

III.    The  Trial  where  the  Charge  is  Several. 

§  1041.  About  All — that  our  books  disclose  on  this  sub- 
ject appears  in  a  preceding  chapter.®^  Probably,  if  the  in- 
dictment is  not  quashed,  the  trials  will  ordinarily  be 
separate. 

76.  Sumner  v.  C,  3  Cush.  521.  20,  2  Eng.  L.  &  Eq.  448;  Attorney- 
See  Wall  V.  S.,  51  Miss.  396,  24  Am.      General  v.  Stevens,  3  Price,  72. 

R.   640;    Harnage  v.   S.,   7   Ga.  Ap.  79.     S.  v.  Bryant,  55  Mo.  75. 

573,  67  S.  B.  694.  80.     Lewandowskl  v.  S.,  70  Wis. 

77.  Ante,   §   960-966d.  458,  36  N.  W.  21.     And  see  Anony- 

78.  Reg.  V.  Barber,  1  Car.  &  K.  mous,  76  Me.  207. 

434;     reporter's    note    to    Rex    v.  81.    Ante,    §§    473-476.     Accused 

Cooke,   1   Car.   &   P.   321;    Reg.  v.  has  no  right  to    be    tried    jointly 

Hayes,  2  Moody  &  R.  155;  Rex  v.  with  another  jointly  indicted,  where 

Despard,  2  Man.  &  R.  406;  Reg.  v.  he  does  not  show  the  other  was  in 

Burton,  2  Fost.  &  F.  788;   Reg.  v.  custody  and  especially  when  it  ap- 

Richards,  1  Cox  C.  C.  62;   Reg.  v.  pears   the  other   has    a    statutory 

Hazell,  2  Cox  C.  0.  220;    Reg.  v.  right  to  a  severance.     S.    v.    Mer- 

Woods,  ,6  Cox  C.   C.  224;   Reg.  v.  chant,  48  Wash.  69,  92  P.  890. 
Bird,  2  Den.  C.  C.  94,  5  Cox  C.  C. 


CHAPTER  LXXII. 

WHERE  THERE  ARE  MORE  INDICTMENTS  THAN  ONE. 

§  1042.  Tried  together. — ^Within  limits  previously- 
stated,*^  separate  indictments  against  the  same  defendant 
for  like  offences  may  in  the  discretion  of  the  court  be  tried 
together.**  In  reason,  they  should  be  treated  as  counts  of 
one  indictment.**  Contrary  whereto,  we  have  a  determina- 
tion that  the  jury  should  be  sworn  separately  in  each 
case;*^  and  perhaps  it  follows  that  the  defendant  will  be 
allowed  his  separate  challenges  in  each.*®    But — 

§  1043.  Where  the  Defendants  were  not  the  Same, — ^the 
consolidation  of  separate  indictments  against  them,  with 
their  trial  together,  was  deemed  so  burdensome  as,  though 
distinct  verdicts  were  found,  to  render  the  proceeding  er- 
roneous.*'' 

§  1044.  Cross-Indictments — for  assault,  founded  on  one 
transaction,  were  in  England  directed  to  be  submitted  to 
one  jury  together;  the  counsel  for  the  prosecution  in  the 
case  first  entered  to  open  it  and  call  his  witnesses,  then 
the  counsel  for  the  prosecution  in  the  second  to  do  the  like 
with  it;  no  reply  to  follow  on  either  side.**  But  not  always 
is  the  course  in  any  trial  the  same  with  us  as  in  England.** 

§  1045.  Order  of  Separate  Trials. — In  an  old  English 
case,  there  being  against  a  defendant  two  indictments  for 
perjury,  it  was  held  that  on  taking  the  records  down  for 
trial,  he  may  choose  which  to  bring  on  first,  though  the  At- 

82.  Ante,  §  421   (1).  87.     S.  v.  Devlin,  25  Mo.  174,  176. 

83.  S.  V.  Johnson,  5  Jones,  N.  C.  See  Reg.  v.  Lovett,  9  Car.  &  P.  462; 
221;  Withers  v.  C,  5- S.  &  R.  59.  S.  v.  Green,  20  Iowa,  424. 

84.  Ante,  421  (2).  ^^-     ^^^-  ""■  Wanklyn,   8   Car.   & 

P.  290. 

85.  Kitter  v.  P.,  25  111.  42.  gg     g^^  Galloway  v.   S.,   25  Ga. 

86.  Withers  v.  C,  supra.  596. 

(901) 
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tomey-General  may  by  a  nolle  prosequi  as  to  tlie  one  com- 
pel him  to  the  other.  For,  said  Holt,  C.  J.,  though  the  queen 
may  elect  "where  she  brings  on  her  causes  hereself,"  here 
the  defendant  does  "the  first  act,  and  therefore  has  his 
election.  "»<» 

90.    Reg.  V.  Carter,  6  Mod.  168. 
See  ante,  §  950b. 


BOOK   IX. 

THE  EVIDENCE 


CHAPTER  LXXIII. 

GENERAL  RULES. 

§§  1045a.  Introduction. 

1046, 1047.  Some  Preliminaries. 

1048- 1051.  Burden  of  Proof. 

1052-1055.  Covering  Whole  Issue. 

1056-1060.  Corpus  Delicti  and  Identity. 

1061- 1068.  AliU. 

1069-1072.  Other  Evidence  in  Rebuttal. 

1073-1079.  Circumstantial  Evidence. 

1080- 1087.  Best  Evidence  and  Res  Gestae. 

1088-1090.  Statutory  Changes. 

§  1045  a.  How  Chapter  divided. — ^We  shall  consider,  I. 
Some  Preliminaries;  II.  The  Burden  of  Proof;  III.  The 
Covering  of  the  Whole  Issue ;  IV.  The  Corpus  Delicti  and 
Identity;  V.  AliU;  VI.  Other  Evidence  in  Eehuttal;  VII. 
Circumstantial  Evidence ;  VIII.  The  Best  Evidence  and  the 
Doctrine  of  Res  Gestae ;  IX.  Statutory  Changes  in  the  Rules 
of  Evidence. 

I.    Some  Preliminaries. 

§  1046.  1.  Compared  with  Civil. — ^In  a  general  way, 
since  the  object  of  all  evidence  is  to  establish  truth,  the 
rules  which  govern  its  admission  and  effect  are  the  same 
in  criminal  causes  as  in  civil.^^    Still,  as  a  criminal  con- 

91.    Rex  V.  Burdett,  4  B.  &  Aid,  242;  Brown  v.  Schock,  77  Pa.  471; 

«5,  122;  Reg.  v.  Murphy,  8  Car.  &  C.   v.  Abbott,   130   Mass.   472,   473. 

P.  297;  S.  V.  Dart,  29  Conn.  153,  76  And  see  Lewis  v.  Lewis,  9  Ind.  105; 

Am.  D.  596;  West  v.  S.,  2  Zab.  212,  Camp  v.  S.,  58  Fla.  12,  50  So.  537. 
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viction  leads  to  punisliinent  and  disgrace,  while  a  verdict 
in  a  civil  case  does  not,  we  have  in  the  criminal  law  the- 
presumption  of  innocence,  differing  from  any  known  else- 
where, and  special  rules  for  overcoming  it;  ^^  and  we  have- 
rules  for  the  issues  which  do  not  arise  in  civil  jurispru- 
dence. 

2.  The  Present  Work, — instead  of  separating  the  evi- 
dence to  the  several  issues  from  the  other  expositions  and 
presenting  it  in  a  volume  by  itself,  introduces  it  into  the 
same  chapters  with  the  pleading  and  practice;  thus,  in  the- 
chapter  on  larceny  in  the  second  volume  appears  the  evi- 
dence of  larceny,  and  this  first  volume  is  constructed  on 
the  like  plan.  Yet  something  remains  for  the  series  of 
chapters  here  given. 

§  1047.  The  Familiar  Rules  of  Civil  Evidence,— of  the 
sorts  equally  applicable  in  criminal,  are  omitted  from  these 
disquisitions,  except  where  they  arise  incidentally,  or  are 
illustrative  of  something  else.  The  reader  is  supposed  ta 
know  them.  For  example,  a  witness's  ill  will  to  the  party,®* 
his  having  previously  made  a  similar  statement,®*  his  right 
to  decline  criminating  himself,®®  the  duty  of  the  jury  to- 
reconcile  conflicting  testimony  so  as  not  needlessly  to  im- 
pute perjury  to  a  witness,®^  and  multitudes  of  other  like 
things  in  the  law  of  evidence,  though  they  may  arise  in  a, 
criminal  trial,  cannot  well  be  looked  upon  as  belonging 
to  criminal  evidence.  Yet  sometimes  a  thing  of  this  sort  is- 
in  legal  writings  so  treated;  and  incidentally  some  such 
things  are  dealt  with  in  this  way  in  these  volumes.  But 
the  treatment  of  them  here  is  less  elaborate  than  of  those 
more  purely  of  criminal  evidence. 

92.  Ogletree  v.  S.,  28  Ala,  693,  U.  S.,  14  Saw.  549;  Cooler  v.  S., 
702;  Conner  v.  S.,  34'  Tex.  659;  86  Ala.  610,  11  Am.  St.  84,  16  So, 
Stewart  v.  S.,  44  Ind.  237.  110;    Ex   parte   Boscowitz,   84   Ala. 

93.  Beasley  v.  P.,   89  ni.   571.  463,  5  Am.  St.  384,  4  So.  279;   Tay- 

94.  Fallin  v.  S.,  83  Ala.  5,  3  So.  lor  v.  S.,  83  Ga.  647,  10  S.  E.  442; 
525;  Bailey  v.  S.,  9  Tex.  Ap.  98.  S.  v.  Bailey,  54  Iowa,  414,  6  N.  W- 

95.  S.  V.  Peffers,  80  Iowa,   580,  589. 

46  N.  W.  662;  S.  v.  Van  Winkle,  80  96.     Carr  v.  S.,  84  Ga.  250,  10  S. 

Iowa,  15,  45  N.  W.  388;   Beach  v.      E.  626. 
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II.    The  Burden  of  Proof. 

§  1048.  1.  Defined. — One  against  whom  judgment  will 
go  if  lie  does  not  prove  a  thing  is  said  to  have,  as  to  it,  the- 
burden  of  proof.^^    Thus, — 

2..  Special  Defense. — If  the  defendant  admits  his  guilt,, 
either  absolutely  or  for  the  purpose  of  the  trial,  yet  pleads 
in  defense  some  special  matter,  as  a  former  conviction®* 
or  a  pardon,®®  or  if  an  issue  to  the  jury  is  tried  on  his  plea 
in  abatement,^  the  burden  of  proof  is  on  him.  On  the  other 
hand, — 

§  1049.  On  the  Plea  of  Not  Guilty,— where  the  defend- 
ant admits  nothing  against  himself,  the  burden  of  proof  is 
on  the  prosecuting  State;  and  it  must  affirmatively  estab- 
lish, as  the  indictment  must  charge,^  every  element  in  the 
offense.^  In  civil  cases,  widely  the  defendant  by  his  plead- 
ings admits  what  is  alleged  against  him,  and  there  is  for 
the  jury  but  a  narrow  issue ;  in  criminal,  on  the  plea  of 
not  guilty,*  every  element  in  the  crime  is  controverted, 
and  the  State  must  affirmatively  prove  it.  So  that  what- 
ever the  defendant  brings  forward  in  denial  of  the  allega- 
tions, or  of  the  proofs  which  the  proseciltion  has  adduced, 
the  burden  still  remains  on  the  State,  and  it  never  shifts 
to  him.^     Such  is  the  doctrine  of  reason,  absolutely  sus- 

97.  P.  V.  McCann,  16  N.  Y.  .58,  1910),  78  A.  405;  S.  v.  Coates  (Del. 
66;  Williams  v.  East  India  Co.,  3  1911),  79  A.  213;  Hampton  v.  S. 
East,  192;  Towsey  v.  Shook,  3  (JVTiss.  1911),  54  So.  722;  S.  v.  Sey- 
Blackf.  267,  25  Am.  D.  108;  North  mour,  7  Idaho  257,  61  P.  1033;  S.  v. 
Pennsylvania  Rid.  v.  Adams,  54  Pa.  Lax,  71  N.  J.  L.  386,  59  A.  18. 

94,  93  Am.  D.  677;  Willett  v.  Rich,  4.    Ante,   §   799. 

142  Mass.  356,  56  Am.  R.  684.  5.     Tiffany  v.   C,  121  Pa.  165,  6: 

98.  Ante,  §  816;  P.  v.  Tomalty,  Am.  St.  775,  15  A.  462;  Turner  v. 
14  Cal.  Ap.  224,  111  P.  513.  C,  86  Pa.  54,  27  Am.  R.  683;  Horn 

99.  Ante,    §    847.  v.    S.,    30    Tex.   Ap.   541,   17    S.   W. 

1.  Ante,   §   793.  1094;  Graves  v.  S.,  16  Vroom,  203; 

2.  Ante,  §§  77,  81,  84,  127-129.  Jones  v.  S.,  13  Tex.  Ap.  1;   Taylor 

3.  S.  V.  Deschamps,  42  La.  An.  v.  S.,  13  Tex.  Ap.  184;  S.  v.  Wingo,. 
567,  21  Am.  St.  392,  70  So.  703;  P.  66  Mo.  181,  27  Am.  R.  329;  S.  v. 
V.  Cohn,  76  Cal.  386,  18  P.  410;  C.  Donahoe,  78  Iowa,  486,  43  N.  W. 
V.  Gerade,  145  Pa.  289,  27  Am.  St.  297;  P.  v.  Riordan,  117  N.  Y.  71,  22 
689,   22   A.   464;    S.   v.   Rash    (Del.  N.  E.  455;   P.  v.  Downs,  123  N.  Y.. 
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"tained  by  a  part  of  the  cases,  yet  less  fully  or  in  terms  de- 
nied by  others;  ®  and  if  we  take  pains  duly  to  comprehend 
all,  we  shall  find  it  to  be,  on  the  whole,  the  law  of  the 
books.''    Further  to  explain, — 


658,  25  N.  E.  988;  Phillips  v.  S.,  26 
Tex.  Ap.  228,  8  Am.  St.  471,  9  S.  W. 
S57;  S.  V.  Hickam,  95  Mo.  322,  6 
Am.  St.  54,  8  S.  W.  252;  P.  v. 
Elliott,  80  Cal.  296,  22  P.  207; 
S.  V.  Dierberger,  96  Mo.  666,  9  Am. 
St.  380,  10  S.  "W.  168;  Holmes  v. 
S.,  100  Ala.  80,  84,  14  So.  864; 
TsTeilson  v.  S.,  146  ALa.  683,  40  So. 
221;  P.  V.  Elliott,  80  Cal.  296,  22  P. 
207;  S.  V.  Conway,  56  Kan.  682,  44 
P.  627;  P.  V.  Coughlin,  65  Mich.  704, 
705,  32  N.  W.  905;  P.  v.  McWhorter, 
■93  Mich.  641,  643,  53  N.  W.  780;  P. 
V.  Curtis,  97  Mich.  489,  490,  56  N. 
W.  925;  S.  V.  Harvey,  131  Mo.  339, 
32  S.  W.  1110;  Burger  v.  S.,  34  Neb. 
397,  400,  51  N.  W.  1027;  Gravely  v. 
S.,  38  Neb.  871,  873,  57  N.  W.  751; 
P.  V.  Plath,  100  N.  Y.  590,  592,  3  N. 
E.  790,  53  Am.  236;  Jones  v.  S.,  51 
Ohio  St.  331,  38  N.  E.  79;  Slade  v. 
S.,  29  Tex.  App.  381,  392,  16  S.  "W. 
253;  S.  v.  Lowry,  42  W.  Va.  205,  24 
S.  B.  561. 

6.  For  example,  S.  v.  Mazon,  90 
TJ.  C.  676;  S.  v.  Garland,  90  N.  C. 
■668;  S.  V.  Jones,  20  W.  Va.  764;  S. 
V.  Tabor,  95  Mo.  585,  8  S.  W.  744; 
S.  V.  Jones,  78  Mo.  278;  Cleveland 
V.  S.,  86  Ala.  1,  5  So.  426;  P.  v. 
Raten,  63  Cal.  421;  Gibson  v.  S., 
«9  Ala.  121,  18  Am.  St.  96,  8  So. 
■98;  S.  V.  Jones,  98  N.  C.  651;  S. 
v.  Welsh,  29  S.  C.  4;  P.  v.  Mc- 
■Carthy,  110  N.  Y.  309;  Territoy  v. 
Manton,  8  Mont.  95;  Territory  v. 
Tlo'wand,  8  Mont.  110. 

7.  Ante,  §§  127-129;  Fuller  v.  S., 
12  Ohio  St.  433;  C.  v.  McKie,  1 
Cray,  61,  61  Am.  D.  410;  P.  v.  West, 


49  Gal.  610;  Tweedy  v.  S.,  5  Iowa, 
433;  C.  V.  Kimball,  24  Pick.  366;  C. 
V.  Dana,  2  Met.  329;  Moorer  v.  S., 
44  Ala.  15;  Conyers  v.  S.,  50  Ga. 
103,  15  Am.  R.  686;  V.  S.  v.  GaJacer, 

I  Sprague,  545;  S.  v.  Hirsoh,  45  Mo. 
429;  Bradley  v.  S.,  31  Ind.  492;  U. 
S.  V.  Gooding,  12  Wheat.  460,  471; 
S.  V.  Flye,  26  Me.  312;  C.  v.  Kim- 
ball, 24  Pick.  366;  Hopper  v.  S.,  19 
Ark.  143;  P.  v.  Marks^  4  Par.  Cr. 
153;  Fuller  v.  S.,  12  Ohio  St.  433; 
Thomas  v.  Dunaway,  30  111.  373;  S. 
V.  Dineen,  10  Minn.  407;  Doss  v. 
C,  1  Grat.  557;  S.  v.  Wilbourne,  87 
N.  C.  529;  S.  v.  Taylor,  1  Houst. 
Crim.  436;  S.  v.  Fowler,  52  Iowa, 
103;  S.  V.  Hill,  69  Mo.  451.  And  see 
S.  V.  Woodly,  2  Jones,  N.  C.  276; 
Farrall  v.  S.,  32  Ala.  557;  S.  v. 
Evans,  5  Jones,  N.  C.  250;  Mehan 
V.  S.,  7  Wis.  670;  Haskill  v.  C,  3 
B.  Monr.  342;  S.  v.  Morrison,  3  Dev. 
299;  Wheat  v.  S.,  6  Mo.  455;  Rex 
V.  Rogers,  2  Camp.  654;  Black  v. 
S.,  1  Tex.  Ap.  368;  Cleveland  v.  S., 
86  Ala.  1,  5  So.  426;  Stitt  v.  S.,  91 
Ala.  10,  8  So.  669,  24  Am.  St.  853; 
Rayburn  v.  S.,  69  Ark.  177,  63  S. 
W.  356;   P.  V.  Rodrigo,  69  Cal.  601. 

II  P.  481;  P.  V.  Tarm  Pol,  86  Cal. 
225,  24  P.  998;  P.  v.  Boo  Doo  Hong, 
122  Cal.  606,  55  P.  402;  S.  v. 
Schweitzer,  57  Conn.  532,  18  A. 
787,  6  L.  R.  A.  125;  Padgett  v.  S., 
40  Fla.  451,  24  So.  145;  Williams  v. 
P.,  121  111.  84,  11  N.  E.  881;  S.  v. 
Johnson,  91  Mo.  439,  443,  3  S.  W. 
868;  S.  V.  Hickam,  95  Mo.  822,  8 
S.  W.  252,  6  Am.  St.  54;  S.  v. 
Wright,  134  Mo.  404,  35  S.  W.  1145; 
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§1050.  1.  The  Proofs — against  the  defendant,  while 
ordinarily  for  the  most  part  they  consist  of  written  or  oral 
testimony,  may  be  equally  well  by  presumption.*  For 
example,  to  refer  to  what  is  sometimes  a  judicial  stumb- 
ling-block, the  law  presumes  a  party  to  be  sane;  ^  and  this 
presumption  stands  for  prima  facie  proof  that  the  defend- 
ant was  so  when  he  did  the  act  charged.^^  Bearing  this 
in  mind, — 

2.  The  Course  of  a  Trial — is,  that  the  plaintiff  State, 
taking  the  burden  of  proof,  first  makes  out  a  prima  facie 
case  against  the  defendant;  ^^  and  it  is  immaterial  whether 
all  is  done  by  testimony,  or  a  part  by  presumption.^^  There- 
upon a  conviction  by  the  jury  will  follow  unless  he  produces 
evidence  in  rebuttal.^^  And  not  infrequently  the  judges,  in 
language  not  nicely  accurate,  speak  of  the  necessity  of  re- 
buttal as  a  shifting  of  the  burden  of  proof."    It  is  a  more 


S.  V.  Davis,  14  Nev.  439,  33  Am. 
563;  P.  V.  Riordan,  117  N.  Y.  71,  22 
N.  E.  455;  S.  v.  Rollins,  113  N.  C. 
722,  729,  734,  18  S.  B.  394;  Com.  v. 
Zelt,  138  Pa.  St.  615,  51  A.  7,  11  L. 
R.  A.  602;  S.  V.  Welsh,  29  S.  C.  4.  6 
S.  B.  894;  King  t.  S.,  91  Tenn.  617, 
20  S.  W.  169;  Day  v.  S.,  21  Tex.  Ap. 
213,  17  S.  W.  262;  S.  v.  McCaffrey, 
69  Vt.  85,  37  A.  234;  Myers  v.  Com., 
90  Va.  705,  706,  19  S.  E.  881; 
Robertson  v.  Com.,  91  Va.  575,  22  S. 
E.  359,  362 ;  U.  S.  v.  Holmes,  1  Cliff. 
98,  26  Fed.  Cas.  15382. 

8.  Post,  §  1096  et  seq.;  Seibright 
V.  S.,  2  W.  Va.  591;  Reld  v.  S.,  9 
Tex.  Ap.  472. 

9.  Vol.  Ill,  §  669,  672;  Dacey  v. 
P.,  116  111.  555;  Ball  v.  C,  81  Ky. 
662;  P.  V.  Loper,  159  Cal.  6,  112  P. 
720;  Davis  v.  S.,  44  Fla.  32,  32  So. 
822;  S.  V.  Wetter,  11  Idaho  433,  83 
P.  341;  S.  V.  Hill,  65  N.  J.  L.  626, 
47  A.  814. 

10.  Brotherton  v.  P.,  75  N.  Y. 
159;    Cunningham  v.   S.,   56   Miss. 


269,  31  Am.  R.  360;  Ballard  v.  S., 
19  Neb.  609,  28  N.  W.  271;  Coyle  v. 
C,  100  Pa.  573,  45  Am.  R.  397. 

11.  Ante,  §§  513  (1),  519,  523 
(3);  Ivey  v.  S.,  43  Tex.  425;  C.  v. 
Kimball,  24  Pick.  366;  Hlnes  v.  S., 
26  Ga.  614;  Belverman  v.  S.,  16  Tex. 
130. 

12.  Harris  v.  S.,  8  Tex.  Ap.  90; 
Douglass  v.  S.,  8  Tex.  Ap.  520; 
Hubby  v.  S.,  8  Tex.  Ap.  597. 

•  13.  Haynie  v.  S.,  32  Miss.  400; 
Bennett  v.  S.,  17  Tex.  308;  C.  v. 
CorneU,  2  Dana,  136. 

14.  S.  V.  Haywood,  Phillips,  N. 
C.  376;  Humphreys  v.  S.,  45  Ga. 
190,  192;  S.  V.  Lawrence,  57  Me. 
574;  Bond  v.  S.,  23  Ohio  St.  349; 
Reg.  v.  Layton,  4  Cox  C.  C.  149; 
McKenzle  v.  S.,  26  Ark.  334;  C.  v. 
Connor,  5  Leigh,  718;  Goetz  v.  S., 
41  Ind.  162;  Miles  v.  S.,  5  W.  Va. 
524;  S.  V.  Hundley,  46  Mo.  414,  417; 
C.  V.  Knapp,  10  Pick.  477,  484,  20 
Am.  D.  534;  P.  v.  Stonecifer,  6  Cal. 
405;   Silvus  v.  S.,  22  Ohio  St.  90; 
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exact  expression  of  the  better  doctrine  to  say  that  the 
prima  facie  showing  does  not  change  the  burden  of  proof, 
which  remains  with  the  prosecuting  power  to  the  end;  yet 
the  jury,  to  convict,  must  consider  all  the  evidence  on 
both  sides,  including  the  .presumptions,  and  be  affirma- 
tively, and  with  the  certainty  demanded  by  the  law,  satis- 
fied of  the  defendant's  guilt/^ 

§  1051.  In  Reason, — ^it  would  be  a  wide  departure  from 
the  humanity  of  the  criminal  law,  to  compel  a  jury,  by  a 
technical  rule,  to  convict  one  of  whose  guilt,  upon  the  whole 
evidence,  they  had  reasonable  doubt.  And  it  would  reverse 
the  presumption  of  innocence  to  hold  a  defendant  guilty 
unless,  taking  the  burden  on  himself,  he  could  affirmatively 
prove  himself  innocent.  All  evidence  should  be  viewed  in 
its  entirety,  not  in  detached  parts.  The  whole  of  an  alleged 
crime  must  be  proved,  just  as  the  whole  of  it  must  have 
been  committed.  In  reason,  therefore,  this  whole  and  in- 
divisible thing,  the  burden  of  proof,  must  be  borne  by  the 
government  throughout  the  trial. 

III.    The  Covering  of  the  Whole  Issue. 

§1052.  1.  The  Doctrine — ^is,  in  substance  to  repeat,  that 
the  proof  against  one  defending  on  the  general  issue  should 

Weaver  v.  S.,  24  Ohio  St.  584;  S.  v.  Hosier,  25  Conn.  40,  44;   S.  v.  Mc- 

Vincent,   24   Iowa,   570,   95  Am.   D.  Cluer,  5Nev.  132;  P.  v.  Powell,  87 

753;  U.  S.  V.  Lancaster,  7  Bis.  440;  Cal.  348,  25  P.  481;  S.  v.  McKinzie, 

S.  V.  Hunter,   94  N.   C.   829;    S.  v.  102  Mo.  620,  15  S.  W.  149.     See  S. 

Briscoe,    30    La.    Ann.    433;    P.    v.  v.    Smith,    53   Mo.   267;    Westmore- 

Knapp,  71  Cal.  1,  11  P.  793;   P.  v.  land  v.   S.,   45   Ga.   225,  280;    S.  v. 

Tidwell,    4    Utah,    506,    12     P.     61;  Felter,  32  Iowa,  49;  Powers  v.  Rus- 

Graves   t.    S.,    16    Vroom,    347,    46  sell,  13  Pick.  69,  76;   P.  v.  Arnold, 

Am.  R.  778;  Ake  v.  S.,  6  Tex.  Ap.  15  Cal.  476;   S..v.  Porter,  34  Iowa, 

398,   32  Am.  R.  586;    Hozier  v.   S.,  131;    P.    v.    Flahave,    58    Cal.    249; 

6  Tex.  Ap.  501,  542.  McDaniel   v.    S.,    76    Ala.    1;    S.   v. 

15.     Ogletree  v.   S.,  28  Ala.  693;  Cooper,  103  Mo.  266,  15  S.  W.  327; 

Wright   V.    P.,    4    Neh.    407;    C.    v.  Dubose    v.    S.,    10    Tex.    Ap.    230; 

Kimball,  24  Pick.  366,  373,  374;   C.  Prince  v.  U.  S.,  3  Okla.  Cr.  Ap.  700, 

V.   Dana,    2    Met.    329,    340;    S.   v.  109   P.   241. 
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cover  every  particular,  wlietlier  of  act  ^^  or  intent,^'^  or  of 
the  place  ^^  or  time,^^  essential  in  a  prima  facie  case.^° 

2.  The  Limits  of  the  Doctrine — are,  that  a  surplus  alle- 
gation need  not  be  proved,^^  unless  its  form  renders  it 
material;  ^^  and  that  no  harm  ordinarily  comes  from  sur- 
plus proofs,  covering  more  of  wickedness  than  is  charged 
or  than  constitutes  the  crime.^^  We  have  seen  in  what 
circumstances  the  substance  only  of  the  issue  will  suffice 
in  proof,^*  and  in  what  the  conformity  must  be  formal.^^ 

§  1053.  Irrelevant  Evidence — should  always  be  ex- 
cluded; and  when  also  it  tends  to  prejudice  a  party's  cause 
with  the  jury,  to  admit  it  will  be  error.^" 

§  1054.  Uncertain  Proofs, — as,  where  guilt  is  shown 
against  one  of  two  or  more  persons,  it  not  appearing 
which;  ^''  or  against    one  by   witnesses   whose    testimony 


16.  S.  V.  Smith,  75  N.  C.  141; 
Henderson  v.  S.,  14  Tex.  503;  Reg. 
T.  George,  6  Mod.  57;  Davis  v.  S., 
43  Tex.  189;  S.  v.  Norman,  153  N. 
C.  591,  68  S.  E.  917. 

17.  Anderson  v.  S.,  1  Tex.  Ap. 
730;  C.  V.  Arnold,  3  Litt.  309;  Reg. 
V.  Cohen,  8  Cox  C.  C.  41;  S.  v. 
Pitts,  13  Rich.  27. 

18.  Ante,  §§  360,  372,  384;  Hill 
V.   S.,   34   Tex.   623. 

19.  Ante,   §§   386    (1),  400-402. 

20.  Ante,  §§  127-129,  1050; 
Ersklne  v.  S.,  1  Tex.  Ap.  405;  Mc- 
Mahon  v.  S.,  1  Tex.  Ap.  102;  Hig- 
glns  V.  P.,  7  Lans.  110;  Leetch  v. 
S.,  2  Head,  140;  Moore  v.  S.,  40 
Ala.  49;  S.  v.  Ingram,  16  Kan.  14; 
Stuart  V.  P.,  73  111.  20 ;  P.  v.  Morlno, 
S3  Cal.  67;  S.  v.  Stewart,  52  Iowa, 
284,  3  N.  W.  99. 

21.  Swlnney  v.  S.,  8  Sm.  &'M. 
576;  Prlsbie  v.  S.,  1  Or.  248; 
Mobley  v.  S.,  46  Miss.  501;  Rex  v. 
Holt,  2  Leach,  593;  Rex  v.  Hunt, 
2  Camp.  583. 

22.  Ante,  §§  477-484;  S.  v.  Lang- 


ley,  34  N.  H.  529;  U.  S.  v.  Porter, 
3  Day,  283. 

23.  Ante,  §  127  (3);  C.  v.  An- 
drews, 132  Mass.  263. 

24.  Ante,  §§  488b,  488c. 

25.  Ante,  §§  484a-488e;  Mc- 
Laughlin V.  S.,  52  Ind.  279;  Arnold 
V.  S.,  53  Ga.  574. 

26.  P.  V.  Brandreth,  3'6  N.  Y. 
191;  Hudson  v.  S.,  3  Coldw.  355;  P. 
V.  Gates,  13  W^end.  311;  Long  v. 
S.,  22  Ga.  40;  S.  v.  Carter,  72  N. 
C.  99;  Rex  v.  Pitcher,  1  Car.  &  P. 
85;  Smith  v.  S.,  10  Ind.  106; 
Smltherman  v.  S.,  40  Ala.  355; 
Johnson  v.  C,  9  Bush,  224  S.  v. 
Morea,  2  Ala.  275,  278;  Brown  v. 
S.,  28  Ga.  199.  The  cases  support- 
ing this  proposition  are  absolutely 
without  number  and  new  cases  are 
being  added  daily.  The  reader  Is 
referred  to  his  digest. 

27.  Campbell  v.  P.,  16  111.  17,  61 
Am.  D.  49;  Rex  v.  Richardson,  1 
Leach,  387;  Harris  v.  S.,  53  Ga. 
640,  post,  §  1105. 
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through  contradiction  or  otherwise  has  been  rendered  un- 
satisfactory to  the  jury,^^  it  being  their  province  to  judge 
of  the  evidence;  ^®  or  proofs  not  legally  adequate  to  sustain 
a  conviction,^" — should  not  be  responded  to  by  a  verdict 
of  guilty. 

§  1055.  Multitudes  of  Other  Questions — ^might  be  intro- 
duced into  this  sub-title,  but  they  are  equally  appropriate 
in  the  other  connections  where  they  are  explained. 

rV.    The  Corpus  Delicti  and  Identity. 

§  1056.    The  Corpus  Delicti : — 

1.  The  Doctrine  in  Reason — is,  that  a  defendant  should 
never  be  convicted  unless  every  part  of  the  case  is  made 
out  against  him  beyond  a  reasonable  doubt,  and  that  the 
questions  of  the  corpus  delicti  and  the  identity  are  simply 
within  this  rule,  not  distinguishable  from  the  others.    But — 

2.  On  the  Authority  of  the  Cases, — ^it  is  not  possible  to 
state  any  precise  and  uniformly-held  doctrine;  they  vary 
more  or  less  from  one  another,  and  in  differing  degrees 
from  the  doctrine  of  reason.    To  explain, — 

3.  General. — If,  after  a  man  has  been  convicted  of  mur- 
der and  hung,  and  those  who  clamored  for  his  blood  have 
found  chronic  happiness  in  contemplating  the  justice  of 
the  law,  the  infallibility  of  the  tribunals,  and  the  unswerv- 
ing precision  of  judicial  evidence,  the  supposed  murdered 
person  appears,  the  situation  is  not  pleasant.     To  avoid 

28.  S.  V.  "Wood,  1  Mill,  29;  C.  v.  431;  Taylor  v.  S.,  5  Tex.  Ap.  1; 
Webster,  5  Cush.  295,  52  Am.  D.  Brady  v.  S.,  5  Tex.  Ap.  343;  Tern- 
711;  S.  V.  Huffman,  16  Or.  15;  P.  v.  pleton  v.  S.,  5  Tex.  Ap.  398;  John- 
Lyons,  51  Mich.  215,  16  N.  W.  380;  son  v.  S.,  5  Tex.  Ap.  423;  P.  v. 
Klmbrough  v.  S.,  76  Ga.  786;  An-  Verduzco,  13  Cal.  Ap.  789,  110  P. 
derson  v.  S.,  6  Lea,  602;  McLain  v.  970;  S.  v.  Woods,  7  Pen.  (Del.), 
C,  99  Pa.  86.  499,  77  A.  490. 

29.  Cooper  v.  S.,  7  Tex.  Ap.  194;  30.  S.  v.  Ah  Kung,  17  Nev.  361, 
Lowden  v.  Schoharie  Nat.  Bank,  30  P.  995;  Griffith  v.  S.,  9  Tex.  Ap. 
38  Kan.  533,  16  P.  748;  S.  v.  372;  Casas  v.  S.,  12  Tex.  Ap.  59'; 
Breckenridge,  33  La.  Ann.  310;  S.  Brown  v.  S.,  76  Ga.  623;  Davis  v. 
T.  Patrick,  107  Mo.  147,  17  S.  W.  S.,  22  Pla.  633;  Boyd  v.  S.,  11  Tex. 
666;  Reld  v.  S.,  81  Ga.  760,  8  S.  E.  Ap.  80. 
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such,  exposure,  the  judges  long  ago  invented  the  doctrine 
of  the  corpus  delicti,  by  which,  says  Starkie,  "the  accused 
shall  not  be  convicted  unless  the  death  be  first  distinctly 
proved,  either  by  direct  evidence  of  the  fact,  or  by  inspec- 
tion of  the  body;  a  rule  warranted  by  melancholy  experi- 
ence of  the  conviction  and  execution  of  supposed  offenders,, 
charged  with  the  murder  of  persons  who  survived  their 
alleged  murderers."  This  doctrine,  requiring  a  special 
directness  and  clearness  in  the  proofs  of  there  having  been 
a  crime,  was  extended  to  larcenies  from  unknown  persons^ 
and  to  some  and  possibly  all  other  indictable  delinquen- 
cies.*^ Later,  it  has  been  regarded  rather  of  caution  than 
of  absolute  law.*^  It  is  perceived  that  the  only  service  it 
could  ever  do  was  to  cover  up  those  blunderings  of  justice 
which  were  apt  to  come  to  the  public  gaze;  for  if  one  was 
wrongly  convicted  through  a  blunder  in  any  other  part  of 
the  case  than  the  corpus  delicti,  it  would  seldom  become 
known,  hence  the  like  rule  was  not  applied  to  such  a  case. 

4.  An  Exploded  Idea  — ^is  that  the  corpus  delicti  can  be 
proved  only  by  direct  evidence.  But,  said  Maule,  J.,  "if  a 
man  go  into  the  London  Docks  sober,  without  means  of 
getting  drunk,  and  comes  out  of  one  of  the  cellars  very 
drunk,  wherein  are  a  million  gallons  of  wine,  I  think  that 
would  be  reasonable  evidence  that  he  had  stolen  some  of 
the  wine  in  the  cellar,  though  you  could  not  prove  that  any 
wine  was  stolen  or  any  wine  was  missed."**    Hence, — 

31.  stark  Ev.  (4  tiond.  Ed.)  "Maule,  J.  Only  as  a  caution  la 
862,  863.  cases  of  murder.    He  does  not  say 

32.  Taylor  Ev.  (3d  Ed.),  §  122,  it  is  to  be  observed  in  every  case. 
3  Greenl.  Ev.,  §  30.  "Ribton.    But  the  principle  would 

33.  Reg.  V.  Burton,  Dears.  282,  be  the  same  in  every  case,  and 
284.  In  this  case  is  the  following  was  adopted  by  Lord  Stowell  in 
dialogue:  Evans  v.   Evans,   1   Hag.   Con.   35, 

"Ribton  (the  prisoner's  counsel).  79.    There  is  also  the  case  of  Dick- 

The  corpus  delicti  must  be  proved,  son  v.  Evans,  6  T.  R.  57,  58.     He- 

"Maule,  J.     Where  is    the    rule  would  also  refer  to  Starkie  on  Evi- 

that    the    corpus    delicti    must   be  dence,  862. 

expressly  proved?  "Jervis,  C.  J.    We  are  all  of  opin- 

"Ribton.    In  Lord  Hale  it  is  so  ion   that  there   is   nothing  In   the 

laid  down.  objection." 
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§  1057.  Circumstantial  Evidence — is  admissible  to  the 
corpus  delicti,  the  same  as  to  the  other  parts  of  the  case ; 
and  the  jury  may  find  a  verdict  of  guilty  solely,  upon  it, 
equally  in  murder  and  in  all  other  crimes.^*    But — 

§  1058.  Extra-judicial  Confessions, — alone  and  uncor- 
Toborated,  are,  by  abundant  authority  and  with  little  dis- 
sent, deemed  inadequate  to  establish  the  corpus  delicti.^^ 


An  American  case  like  this  sup- 
posed one  is  Curran  v.  Pecival,  21 
Neb.  434,  441,  32  N.  W.  213. 

34.  lb.;  Brown  v.  S.,  1  .Tex.  Ap. 
154;  Rex  v.  Hindmarsh,  2  Leach, 
569;  Reg.  v.  Mockford,  17  L.  T., 
-n.  s.,  582,  11  Cox  C.  C.  16;  Reg.  v. 
€heverton,  2  Post.  &  F.  833;.  S.  v. 
WlUiams,  7  Jones,  N.  C.  446,  78 
Am.  D.  248;  S.  v.  Winner,  17  Kan. 
298;  S.  V.  Davidson,  30  Vt.  377, 
385,  73  Am.  D.  312;  Reg.  v.  Hooper, 
1  Post.  &  F.  85;  S.  v.  Kent,  65  N. 
€.  311;  Stocking  v.  S.,  7  Ind.  326; 
McCuDoch  V.  S.,  48  Ind.  109;  Tay- 
lor V.  S.,  35  Tex.  97;  S.  v.  Keeler, 
28  Iowa.  551;  U.  S.  v.  Williams,  1 
Clif.  5;  P.  V.  Alviso,  55  Cal.  230; 
Xovelady  v.  S.,  14  Tex.  Ap.  545; 
Wesley  v.  S.,  65  Ga.  731;  Brown 
V.  S.,  59  Ga.  456;  Smith  v.  S.,  62 
<Ja.  663;  Roberts  v.  P.,  11  Colo. 
213,  17  P.  637;  Anderson  v.  S.,  24 
Fla.  139,  143,  3  So.  884;  Cavaness 
V.  S.,  43  Ark.  331;  .Johnson  v.  C, 
«1  Ky.  325;  Winslow  v.  S.,  76  Ala. 
42;  Colquitt  v.  S.,  61  Ala.  48;  Tim- 
merman  V.  Territory,  3  Wash.  Ter. 
445.  Occasionally  a  court  refines 
a  little  the  doctrine  of  the  text; 
as.  In  New  York  it  was  laid  down. 
In  the  fijst  instance  by  a  divided 
bench,  that  in  murder,  either  the 
death  or  the  criminal  agency  pro- 
ducing it  must  be  proved  by  direct 
evidence;  then  the  rest  may  be  cir- 
cumstantial.    Ruloff    v.    P.,    18    N. 


Y.  179,  189;  P.  v.  Bennett,  49  N. 
Y.  137.  And  see  P.  v.  Rulloff,  3 
Par.  Cr.  401;  P.  v.  Schryver,  42  N. 
Y.  1,  1  Am.  R.  480.  Johnson,  C.  J., 
in  delivering  the  majority  opinion 
in  the  first  of  these  cases,  cited  2 
Hale  P.  C.  290,  3  Inst.  232;  Rex  v. 
Hindmarsh,  supra,  4  Bl.  Com.  358 
Reg.  V.  Hopkins,  8  Car.  &  P.  591 
P.  V.  Videto,  1  Par.  Cr.  603,  609 
P.  V.  Wilson,  3  Par.  Cr.  199,  207 
Tawell's  Case,  Wills  Cir.  Ev.  (3d 
Ed.)  181;  Ausmus  v.  P.,  47  Colo. 
167,  107  P.  204;  P.  v.  Saunders,  13 
Cal.  Ap.  743,  110  P.  825;  S.  v. 
Roberts  (Del.  1910),  78  A.  305; 
Laughlin  v.  Com.,  18  Ky.  L.  640,  37 
S.  W.  590;  S.  V.  Clinkenbeard,  142 
Mo.  Ap.  146,  125  S.  W.  827;  S.  v. 
Vinton,  220  Mo.  90,  119  S.  W.  370; 
S.  V.  Gillis,  73  S.  Car.  318,  53  S. 
E.  487,  5  L.  R.  A.  (N.  S.)  571; 
Zoldos'ke  v.  S.,  82  Wis.  580,  52  N. 
W.  778;  Schwantes  v.  S.,  127  Wis. 
160,  106  N.  W.  237;  Holland  v.  S., 
39  Fla.  178,  22  So.  298;  Dimmick  v. 
U.  S.,  70  C.  C.  A.  141,,  135  P.  257; 
S.  V.  Westcott  130  Iowa,  1,  104  N. 
W.  341;  S.  V.  Coats,  174  Mo.  396,  74 
S.  W.  864;  Chezem  v.  S.,  56  Neb. 
496,  76  N.  W.  1056. 

35.  Brown  v.  S.,  32  Miss.  433; 
P.  V.  Badgley,  16  Wend.  53,  59;  S. 
V.  Scott,  39  Mo.  424;  Jenkins  v.  S  , 
41  Miss.  582;  P.  v.  Jones,  31  Cal. 
565;  Stringfellow  v.  S.,  26  Miss. 
157,  163,  59  Am.  D.  247;    Smith  v. 
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Tet  slight  corroboration  may  suflSce.'*  And  perhaps  the 
confessions  alone  will,  if  made  before  a  magistrate.*'^  On 
the  whole,  the  doctrine  is  that — 

§  1059.  1.  The  Entire  Case, — ^keeping  distinctly  in 
mind  the  corpus  delicti,  must  be  proved  beyond  a  reason- 
able doubt.*^    And — 

2.  Special  Care — should,  by  the  general  accord  of  the 
<30urts,  whatever  we  deem  of  the  reason,  be  given  to  this 
part  of  the  case.  In  reason,  no  part  should  be  neglected, 
«nd  to  open  any  other  door  to  a  wrongful  conviction  is  the 
same  evil  doing  as  to  open  this  one.    Such  is  the  substance 


•C.,  21  Grat.  809;  P.  v.  RuUoff,  3 
Par.  Cr.  401;  Territory  v.  McClin, 
1  Mont.  394;  S.  v.  German,  54  Mo. 
S26;  Blackburn  v.  S.,  23  Ohio  St. 
146;  P.  V.  Thrall,  50  Cal.  415;  U. 
■S.  V.  Mulvaney,  4  Par.  C1-.  164; 
Jackson  v.  S.,  29  Tex.  Ap.  458,  16 
•S.  W.  247;  South  V  P.,  98  111.  261; 
Williams  v.  P.,  101  111.  382;  Gay  v. 
<!.,  101  Pa.  380,  47  Am.  B.  733; 
May  V.  P.,  92  111.  343;  P.  v.  Lane 
49  Mich.  340,  13  S.  W.  622;  Wlllard 
-V.  S.,  27  Tex.  Ap.  386,  11  Am.  St. 
197,  11  S.  W.  453;  Roberts  v.  P.,  11 
Colo.  213,  17  P.  637.  See  P.  v.  Hess, 
85  Mich.  128,  48  N.  W.  181;  Black- 
burn (Del.  O.  &  T.  1892),  75  A.  536; 
P.  V.  Kennedy,  150  111.  Ap.  571;  Lott 
V.  S.,  60  Tex.  Cr.  Ap.  162,  131  S.  "W. 
•553;  Johnson  v.  S.,  142  Ala.  1,  37 
■So.  937;  Williams  v.  S.,  125  Ga. 
741,  54  S.  B.  661;  Blacker  v.  S.,  74 
TSTeb.  671,  105  N.  W.  302;  S.  v. 
Marselle,  43  Wash.  273,  86  P.  586; 
P.  V.  Frank,  2  Cal.  Ap.  283,  83  P. 
S78;  Misenheimer  v.  S.,  73  Ark. 
407,  84  S.  W.  494. 

36.  P.  V.  Badgley,  supra;  Rex  v 
Talkner,  Russ.  &  Ry.  481;  S.  v. 
Guild,  5  Halst.  163,  18  Am.  D.  404; 
^Holsenbake  v.  S.,  45  Ga.  43;  Jack 
«on  V/  S.,  29  Tex.  Ap;  458,  16  S.  W. 
2  C.  P.— 58 


247.  And  see  S.  v.  Lamb,  28  Mo. 
218,  231,  232;  Sam  v.  S.,  33  Miss. 
347,  352.  See  also  P.  v.  Hennessey, 
15  Wend.  147,  152;  S.  v.  Slack,  1 
Bailey,  330;  Carey  v.  S.,  7  Humph. 
499;  Mose  v.  S.,  36  Ala.  211;  S.  v. 
Brown,  1  Mo.  Ap.  86;  C.  v.  Kenney, 
12  Met.  235,  46  Am.  D.  672.  See 
post,  §  1244.  Com.  v.  Morrisey,  175 
Mass.  264,  56  N.  E.  285;  Bradshaw 
V.  S.,  49  Tex.  Cr.  165,  94  S.  W.  223; 
Curran  v.  S.,  12  Wyo.  553,  76  P. 
577. 

37.  Rex  V.  White,  Russ.  &  Ry. 
508;  Robinson  v.  S.,  12  Mo.  592; 
Rex  V.  Tippet,  Russ.  &  Ry.  509. 
And  there  is  authority,  contrary  to 
the  text,  that  any  voluntary  con 
fession  .  may  prove  the  corpus 
delicti.  Stephen  v.  S.,  11  Ga.  225. 
So  especially  it  is  In  misdemeanors 
of  the  lower  grade,  such  as  the  un- 
licensed selling  of  intoxicating 
liquor.     S.  v.  Gilbert,    36    Vt.    145. 

38.  Griffith  v.  S.,  90  Ala.  583,  i 
So.  812;. Walker  v.  S.,  14  Tex.  Ap. 
609;  S.  V.  Managan,  26  W.  Va.  116; 
Byram  v.  P.,  49  Colo.  533,  113  P. 
528;  P.  v.  Poole,  111  N.  Y.  S.  258, 
127  Ap.  Div.  122,  judgment  affirmed 
199  N.  Y.  542,  93  N.  E.  1128. 
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of  the  doctrine,  but   some  judges   spin  it   a   little   more 
finely.^® 

§1060.    The  Identity.— 

1.  Compared  with  Corpus  Delicti. — The  records  of 
criminal  trials  present  numerous  instances  of  mistaken 
identity,*"  some  of  which  resulted  in  wrongful  convictions. 
Therefore  the  same  reason*^  which  led  to  the  doctrine  of 
the  corpus  delicti  might  equally  well  prompt  a  like  rule  as 
to  the  identity  of  the  defendant  with  the  perpetrator  of 
the  offense.  Indeed,  in  some  of  the  cases,  the  question  of 
such  identity  is  treated  as  a  part  of  the  corpus  delicti,  to 
be  established  by  the  same  line  of  proofs;  *^  but  other  cases 
view  the  two  as  distinct,  and  the  identity  as  admitting  of 
inferior  evidence.*^     Still, — 

2.  Proof  of  the  Identity — of  the  defendant  with  the 
offender  must  in  some  form  be  given.**  The  witness  may 
have  recognized  him  by  his  looks  and  appearance,*^  or 


39.  Smith  v.  C,  21  Grat.  809;  S. 
V.  Keeler,  28  Iowa,  551;  Fuller  v. 
S.,  48  Ala.  273;  Pitts  v.  S.,  43  Miss 
472;  S.  V.  Hogard,  12  Mina.  293; 
S.  V.  McGowan,  1  S.  C.  14;  Taylor 
V.  S.,  35  Tex.  97;  P.  v.  Wilson,  3 
Par.  Cr.  199;  Sam  v.  S.,  33  Miss. 
347,  352;  S.  v.  Williams,  7  Jones, 
N.  C.  446,  78  Am.  D.  248;  Tyner  v. 
S.,  5  Humph.  383,  384;  Burton  v. 
March,  6  Jones,  N.  C.  409;  Phillips 
V.  S.,  29  Ga.  105;  S.  v.  Davidson, 
SO  Vt.  377,  385,  386;  P.  v.  Alldi', 
66  Mich.  460,  33  N.  W.  821;  P.  v. 
Millard,  53  Mich.  63,  18  N.  W.  562; 
P.  V.  Swetland,  77  Michi  53,  43 
N.  W.  779;  Roberts  v.  S.,  61 
Ala.  401;  Lee  v.  S.,  .76  Ga. 
498;  Lovelady  v.  S.,  17  Tex.  Ap. 
286;  P.  V.  Hall,  48  Mich.  482,  42 
Am.  R.  477,  12  N.  W.  665;  High  v. 
S.,  26  Tex.  Ap.  545,  8  Am.  St.  488, 
10  S.  W.  238;  S.  v.  Walker,  08  Mo. 
95,  9  S.  W.  646,  11  S.  W.  1133. 


'40.  A  charge  to  the  jury  that 
this  is  so  was  properly  refused^ 
Hughes  V.  S.,  75  Ala.  31. 

41.  Ante,  §  1056   (3). 

42.  Harris  v.  S.,  28  Tex.  Ap> 
308,  19  Am.  St.  837,  12  S.  W.  1102. 

43.  P.  V.  Palm-er,  109  N.  Y.  110, 
4  Am.  St.  423,  16  N.  E.  529 ;  Ausmus; 
v.  P.,  47  Colo.  167,  107  P.  204;  P. 
V.  Trine,  164,  Mich.  129  N.  W.  3,  17 
Det.  Leg.  N.  1013;  S.  v.  Franke, 
159  Mo.  535,  60  S.  W.  1053. 

44.  Waller  v.  C,  84  Va.  492,  5- 
S.  E.  364;  Foster  v.  S.,  19  Tex.  Ap. 
73;  P.  V.  Wallin,  55  Mich.  497,  22" 
N.  W.  15;  Booker  v.  S.,  76  Ala.  22; 
Merritt  v.  S.,  2  Tex.  Ap.  177. 

45.  S.  V.  Witham,  72  Me.  531; 
Olive  V.  S.,  11  Neb.  1,  7  N.  W.  444; 
Mixon  V.  S.,  55  Miss.  525;  Long  v. 
S.,  95  Ind.  481;  C.  v.  Piper,  120 
Mass.  185;  Ogden  v.  P.,  134  111. 
599,  25  N.  E.  755;  White  v.  Com.,  4 
Ky.  L.  373,  80  Ky.  480. 
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by  Ms  voice,*®  or  may  testify  to  Ms  admission  of  being 
the  person,*''  or  the  evidence  may  be  circumstantial,**  A 
witness's  mere  impression  as  to  the  identity  is  not  enough.** 
A  presumption  of  identity  arises  from  the  identity  of 
names.^" 

3.  The  Identity  of  a  Thing — ^may  be  important,  but  tMs 
evidence  requires  no  special  observation.^^ 

V.    Alibi. 

§  1061.  1.  Defined. — An  alibi  is,  in  criminal  evidence, 
the  defendant's  showing,  under  his  plea  of  not  guilty  and 
without  special  averment,  that  when  the  criminal  thing 
was  done  he  was  at  some  place  where  he  could  not  be  the 
doer.    Thus, — 

2.  Presence, — actual,  constructive,  or  through  an  agent, 
according  to  the  several  rules  given  in  "New  Criminal 


46.  Davis  v.  S.,  15  Tex.  Ap.  594; 
C.  V.  Hayes,  138  Mass.  185.  See 
C.  V.  Scott,  123  Mass.  222,  25  Am. 
R.  81;  Com.  v.  Kelly,  186  Mass. 
403,  71  N.  E.  807;  S.  v.  Hurst,  23 
Mont.  484,  59  P.  911. 

47.  S.  V.  Foster,  36  La.  Ann.  877. 

48.  Ruston  v.  S.,  4  Tex.  Ap.  432; 
P.  V.  Ab  Chung,  54  Cal.  398;  Rip- 
pey  V.  S.,  29  Tex.  Ap.  37,  14  S.  W. 
448;  Mclnerny  v.  U.  S.,  74  C.  C.  A. 
665,  143  F.  729;  Sims  v.  S.,  146 
Ala.  149,  41  So.  413;  S.  v.  Melick, 
65  Iowa,  614,  22  N.  W.  85  (foot 
prints) . 

49.  Woodward  v.  S.,  4  Bax.  322; 
P.  V.  Williams,  29  Hun,  520.  See 
P.  V.  Rolfe,  61  Cal.  540;  S.  v. 
Cushenberry,  157  Mo.  168,  56  S.  W. 
737;  S.  V.  Franke,  159  Mo.  535,  60  S. 
W.  1053. 

50.  S.  V.  McGuire,  87  Mo.  642; 
Nelson  v.  S.,  151  Ala.  2,  43  S.  966; 
Richards  v.  S.,  59  Tex.  Cr.  Ap.  203, 
127  S.  W.  823. 


51.  Calhoun  v.  S.,  7  Tex.  Ap. 
340;  Doss  v.  S.,  28  Tex.  Ap.  506,  13 
S.  W.  788;  Lightfoot  v.  S.,  20  Tex. 
Ap.   77. 

Further  cases — as  to  the  Identity 
both  of  persons  and  things  are 
Rowland  v.  S.,  14  Ind.  575;  S.  v. 
Murphy,  5  Eng.  74;   C.  v.  Reardon, 

4  Gray,  420;  Shepherd  v.  P.,  72  111. 
480;  Reg.  v.  Jenkins,  1  Car.  &  K. 
536;  Reg  v.  Overton,  Dears  308, 
6  Cox  C.  C.  277;  S.  v.  Arthur,  2 
Dev.  217;  Udderzook  v.  C,  76  Pa. 
340;  S.  V.  Houser,  28  Mo.  233; 
Jupitz  V.  P.,  34  111.  516;  Rex  v. 
Rosenstein,  2  Car.  &  P.  414;  Hill 
V.  S.,  17  Wis.  675,  86  Am.  D.  736; 
Johnson  v.  S.,  1  Tex.  Ap.  333;  Kelly 
V.  S.,  1  Tex.  Ap.  628;  Rex  v.  Tuffs, 

5  Car.  &  P.  167;  Poage  v.  S.,  43 
Tex.  454;  P.  v.  Johnson,  91  Cal. 
265,  27  P.  663;  Dubose  v.  S.,  10 
Tex.  Ap.  230;  S.  v.  Morris,  47  Conn. 
179. 
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Law,"  is  essential  to  every  critne.^^  On  a  trial  for  the 
crime,  sometimes  the  presence  is  directly  shown  as  a  link 
in  the  prosecutor's  proofs;^*  when  it  is  not,  it  is  equally 
a  fact  in  the  case.  Therefore  it  is  always  competent  for 
the  defendant  to  prove  that  he  was  not  thus  present;  there- 
by, if  the  alihi  is  perfect,  excluding  even  the  possibility  of 
guilt.^*  This  proceeding  is  termed  setting  up  an  alibi. 
And— 

§  1062.  1.  It  is  Mere  Ordinary  Evidence — in  rebuttal.^^ 
Any  charge  to  the  jury  that  is  not — as,  that  the  law 
looks  with  disfavor  upon  it,^'  or  that  it  should  be  tested 
differently  from  other  evidence  ^'' — ^is  erroneous.^®  Hence, — 

2.  Inconclusive — should  this  evidence  be  in  the  par- 
ticular case,  it,  like  any  other  in  rebuttal,  will  be  received 
for  whatever  the  jury  may  deem  it  worth.^*    Thereupon, — 


52.  Watson  v.  S.,  28  Tex.  Ap. 
34.  12  S.  W.  404;  S.  v.  Lewis,  69 
Mo.  92;  Phillips  v.  S.,  62  Ga.  296; 
Pellum  V.  S.,  89  Ala.  28,  8  So.  83. 

53.  Rex  V.  Hilditch,  5  Car.  &  P. 
299;  S.  V.  Houser,  28  Mo.  233;  C. 
V.  Williams,  105  Mass.  62;  Stout 
V.  P.,  4  Par.  Cr.  71. 

54.  Armstrong  v.  P.,  70  N.  Y. 
38,  49;  C.  v.  Choate,  105  Mass.  451; 
S.  V.  Fenlason,  78  Me.  495,  7  A.  385; 
P.  V.  O'Neil,  59  Cal.  259. 

.55.  S.  V.  Reed,  62  Iowa,  40,  17 
N.  W.  150;  Rider  v.  S.,  26  Tex.  Ap. 
334,  9  S.  W.  688;  P.  v.  Hare,  57 
Mich.  505,  24  N.  W.  843;  S.  v.  Sid- 
ney, 74  Mo.  390;  Nelms  v.  S.,  58 
Miss.  362;  S.  v.  Ferris,  81  Conn. 
97,  70  A.  587. 

56.  Spencer  v.  S.,  50  Ala.  124; 
Williams  v.  S.,  47  Ala.  659;  P.  v. 
Kelly,  35  Hun,  295;  Albin  v.  S.,  63 
Ind.  598;  Albritton  v.  S.,  94  Ala.  76, 
10  So.  426;  Prince  v.  S.,  100  Ala. 
144,  14  So.  409,  410,  46  Am.  St.  28; 
P.  V.  Lattimer,  86  Cal.  403,  24  P. 
1091;   P.  V.  Pearsall,  50  Mich.  233, 


15  N.  W.  98;  P.  v.  Hare,  57  Mich. 
505,  24  N.  W.  843;  S.  v.  Crowell, 
149  Mo.  391,  50  S.  W.  893,  73  Am. 
St.  669,  402;  S.  v.  Chee  Gong,  16 
Ore.  534,  538,  19  P.  607;  Henry  v. 
S.,  51  Neb.  149,  70  N.  W.  924,  66 
Am.  St.  450;  S.  v.  Manning,  74  Vt. 
449,  52  A.  1063.  An  instruction  to 
scan  or  scrutinize  evidence  of  an 
alibi  with  care  is  not  error.  S.  v. 
Worthen,  124  Iowa,  408,  100  N.  W. 
330;  P.  V.  Tice,  115  Mich.  219,  73 
N,  W.  108,  4  Det.  Leg.  N.  836,  69 
Am.  St.  560;  P.  v.  Portenga,  134 
Mich.  237,  96  N.  W.  17,  10  Det.  Leg. 
N.  415. 

57.  Sater  v.  S.,  56  Ind.  378; 
Simmons  v.  S.,  61  Miss.  243;  P.  v. 
Lattiore,  86  Cal.  403,  24  P.  1091. 

58.  Walker  v.  S.,  37  Tex.  36C; 
Crison  v.  S.,  51  Ga.  597. 

59.  P.  V.  Fong  Ah  Sing,  64  Cal. 
253,  28  P.  233;  P.  v.  Hare,  57  Mich. 
505,  24  N.  W.  843;  Rudy  v.  C,  128 
Pa.  500,  18  A.  344;  S.  v.  Howell, 
100  Mo.  628,  14  S.  W.  4;  g.  v.  Nance, 
25  S.  C.  168;   Rogers  v.  P.,  98  111. 
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§  1063.  A  Failure — ^in  the  proof  of  the  alibi,  or  an  omis- 
sion to  set  up  this  defense,  while  in  special  circumstances 
— such  as  where  it  discloses  an  attempt  to  mislead  by  false 
evidence*" — ^it  may  justly  prejudice  the  defendant's  ease, 
is  not  otherwise  significant  than  the  like  failure  or  omis- 
sion in  any  other  part  thereof.*^  So  that,  for  example, 
though  the  alibi  fails,  full  proof  of  the  crime  must  be  given 
on  the  other  side.®^    Still, — 

§  1064.  Special  Observations, — in  the  charge  to  the  jury, 
may  sometimes  be  required  as  to  this  defense  the  same  as 
to  others;  **  thus,  that  it  may  be  fabricated  with  greater 
hope  of  success  and  less  fear  of  punishment  than  most 
other  kinds  of  evidence;  and  honest  witnesses  oftener  mis- 
take dates,  the  times  of  day,  and  the  identity  of  people 
seen,  than  the  average  of  other  things  to  which  they  testify. 
On  the  other  hand,  if  this  defense  is  really  established,  it 
is  of  a  sort  most  conclusive.** 

§  1065.     A  New  Trial, — to  let  in  this  defense,  will  be 

581;  McAnally  V.  S.,  74  Ala.  9;  Wat-  28;    Adams   v.   S.,   28  Fla.   511,   Iff 

son  V.  C,  95  Pa.  418;  Stuart  v.  P.,  So.  106;   Landis  v.  S.,  70  Ga.  651, 

42  Mich.  255,  3  N.  W.  863;    P.  T.  48  Am.  588;   Ransom  v.  S.,  2  'Ga. 

Bolik,   241   111.   394,   89   N.  E.   700.  Ap.   826,   59   S.   B.   101;    Parker  v. 

60.  S.  V.  Ward,  61  Vt.  153,  17  A.  S.,  136  Ind.  284,  295,  35  N.  E.  1105; 
483.  S.  V.  Callahan,  8  Kan.  448,  111  Pa. 

61.  White  V.  S.,  31  Ind.  262;   S.  445;  Com.  t.  McMahon,  145  Pa.  St. 
T.  Collins,  20  Iowa,  85;   Sullivan  v.  413,  416,  22  A.  971. 

P.,  31  Mich.  1;  Toler  v.  S.,  16  Ohio  62.    Briceland  v.  C,  74  Pa.  463. 

St.    583;    Fife   v.    C,    29    Pa.    429;  63.    Ante,  §  982.    Albritton  v.  S., 

Sawyers  v.   S.,  15  Lea,  694;    S.  v.  94  Ala.  76,  10  So.  426;   P.  v.  Lee 

Byers,  80  N.  C.  426;  S.  v.  Collins,  20  Gam,  69  Cal.  552,  11  P.  183;   S.  v. 

Iowa,   85;    C.  v.   Fisher,   15   Phila.  Rowland,  72  Iowa,  327!  329,  33  N. 

386;  Kilgore  v.  S.,  74  Ala.  1;  P.  v.  W.  137;   P.  t.  Tice,  115  Mich.  219, 

Malasplna,  57  Cal.  628;  Provo  v.  S.,  73  N.  W.  108,  69  Am.  St.  560. 

55  Ala.  222;   Porter  v.  S.,  55  Ala.  64.    Thompson  v.    S.,   5   Humph. 

95;  Turner  v.  C,  86  Pa.  54,  27  Am.  138;  Colbert  v.  S.,  1  Tex.  Ap.  314; 

R.  683;  Pilger  v.  C,  112  Pa.  220,  5  P.  v.  Levine,  85  Cal.  39,  22  P.  969, 

A.  309;   Adams  v.  S.,  28  Fla.  511,  '^i  P.  631;  S.  v.  Reitz,  83  N.  C.  634; 

10  So.  106;  Albritton  v.  S.,  94  Ala.  S.  v.  Rowland,  72  Iowa,  327,  33  N. 

76,   10   So.   426;    Prince  v.   S.,   100  W.   137. 
Ala.   144,   14   So.   409,   46   Am.   St. 
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granted,**^  or  refused,*®  according  to  the  circumstances.^'' 
§  1066.  Presumptions  and  Burden  of  Proof. — There  are 
views  in  our  first  sub-title  "*  applicable  also  to  this.  Some 
courts,  if  we  follow  their  language,  seem  to  look  upon  the 
alibi  as  though  it  were  a  special  and  separate  defense  un- 
der a  distinct  plea.  And  they  appear  to  hold  that  the  de- 
fendant has  the  burden  to  prove  it,  yet  only  by  preponder- 
ance of  the  evidence,  not  beyond  a  reasonable  doubt.*®  On 
the  other  hand,  as  the  foregoing  elucidations  make  plain, 
the  true  doctrine,  supported  equally  by  reason  and  the  ma- 
jority of  the  cases,  is  that  the  presumptions  and  burden 
of  proof  are  not  changed  by  the  alibi ; '"  and  the  question 
for  the  jury  is  whether  or  not,  contemplating  the  evidence 
to  the  alibi  in  connection  with  all  other  evidence  on  both 
sides,  the  defendant  is  guilty  beyond  a  reasonable  doubt.'^^ 


65.  Lincoln  v.  P.,  20  111.  364;  S. 
V.  Woolsey,  30  Iowa,  251;  Otmer  t. 
P.,  76  111.  149;  S.  v.  Stowe,  3  Wash. 
206,  28  P.  337. 

■    66.    Thompson  v.  S.,  supra. 

67.    Thompson  v.  S.,  54  Ga.  577. 

€8.    Ante,  §§  1048-1051. 

69.  S.  V.  Red,  53  Iowa,  69,  4  N. 
W.  831;  S.  V.  Rivers,  68  Iowa,  611, 
27  N.  W.  781;  Garrlty  v.  P.,  107 
111.  162;  S.  V.  Henry,  48  Iowa,  403; 
S.  V.  Hemrick,  62  Iowa,  414,  17  N. 
W.  594;  S.  V.  Nance,  25  S.  C.  168; 
S.  V.  McCracken,  66  Iowa,  569,  24 
N.  W.  43;  S.  V.  Northrup,  48  Iowa, 
583,  30  Am.  R.  408;  S.  v.  Johnson, 
72  Iowa,  393,  34  N.  W.  177;  S.  v. 
Rowland,  72  Iowa,  327,  33  N.  W. 
137;  Pellum  v.  S.,  89  Ala.  28,  8  So. 
83;  S.  y.  Hamilton,  57  Iowa,  596,  11 
N.  W.  5;  S.  V.  Krewsen,  57  Iowa, 
588,  11  N.  W.  7;  S.  t.  Jackson,  36 
S.  C.  487,  31  Am.  St.  890,  15  S.  B. 
559;  S.  V.  Cameron,  40  Vt.  555;  S.  v. 
Latimer,  88  S.  C.  79,  70  S.  E.  409; 
S.  V.  Hale,  156  Mo.  102;   56  S.  W. 


881;   McVey  v.  S.,  57  Neb.  471,  77 
N.  W.  1111. 

70.  Toler  v.  S.,  16  Ohio  St.  583; 
Fife  V.  C,  29  Pa.  429;  S.  v.  Josey, 
64  N.  C.  56;  Peyton  v.  S.,  54  Neb. 
188,  74  N.  W.  597. 

71.  French  v.  S.,  12  Ind.  670,  74 
Am.  D.  229;  Pollard  v.  S.,  53  Miss. 
410,  24  Am.  R.  703;  Chappel  v.  S., 
7  Coldw.  92;  Gibhs  v.  S.,  1  Tex.  Ap. 
12;  Otmer  v.  P.,  76  in.  149;  Howard 
V.  S.,  50  Ind.  190,  193;  0.  v.  Choate, 
105  Mass.  451;  S.  v.  Starnes,  94 
N.  C.  973;  S.  v.  Ghee  Gong,  16  Ore. 
534,  19  P.  607;  Rudy  v.  C.,  128  Pa. 
500,  18  A.  344;  P.  v.  Chun  Heong, 
86  Cal.  329,  24  P.  1021;  P.  v.  Nel- 
son, 85  Cal.  421,  24  P.  1006;  S.  v. 
Shroyer,  104  Mo.  441,  16  S.  W.  286; 
Mullins  V.  P.,  110  111.  42;  S.  v.  Free- 
man, 100  N.  C.  429,  5  S.  E.  921; 
P.  V.  Stone,  117  N.  Y.  480,  23  N.  E. 
13;  Hoge  V.  P.,  117  111.  35,  6  N.  E. 
796;  Blankenship  v.  S.,  55  Ark.  244. 
18  S.  W.  54;  Walters  v.  S.,  39  Ohio 
St.  215.  Further  cases  on  the  sub- 
ject of  this  section  are  Binns  v.  S., 
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§  1067.  A  Perfect  Alibi — ^must  cover  the  whole  time  dur- 
ing which  the  defendant,  to  commit  the  offense,  must  have 
been  present.'^^  Yet  evidence  to  an  alibi  not  thus  perfect 
vill  be  admitted  for  what  it  is  worth.''^ 

§  1068.  Counter  Evidence, — ^to  disprove  the  alibi,  is  ad- 
missible.'^* But  testimony  reinforcing  the  government's 
<3ase  "is,"  said  Taunton,  J.,  "evidence  in  chief,  and  not 


46  Ind.  311;  S.  v.  Jennings,  81  Mo. 
185,  51  Am.  R.  236;  S.  v.  Kelly,  16 
Mo.  Ap.  213;  Bennett  v.  S.,  30  Tex. 
Ap.  341,  17  S.  W.  545;  Jones  v.  S., 
30  Tex.  Ap.  345,  17  S.  W.  544; 
Aneals  V.  P.,  134  111.  401,  25  N.  E. 
1022;  S.  V.  Ward,  61  Vt.  153,  17  A. 
483;  S.  V.  Child,  40  Kan.  482,  20 
P.  275;  Harrison  v.  S.,  83  Ga.  129, 
?  S.  E.  542 ;  Landis  v.  S.,  70  Ga.  651, 
48  Am.  R.  588;  S.  v.  Reed,  62  Iowa, 
40.  17  N.  W.  150;  S.  v.  Hardin,  46 
Iowa,  623,  26  Am.  R.  174;  S.  v. 
Watson,  7  S.  C.  63;  Humphries  v. 
S.,  18  Tex.  Ap.  302„-  S.  v.  Fry,  67 
Iowa,  475,  25  N.  W.  738;  S.  v.  San- 
ders, 106  Mo.  188,  17  S.  W.  223; 
S.  V.  North,  95  Mo.  615;  S.  v.  Sut- 
ton, 70  Iowa,  268,  30  N.  W.  567; 
Quintana  v.  S.,  29  Tex.  Ap.  401,  25 
Am.  St.  730,  16  S.  W.  258;  Gallaher 
V.  S.,  28  Tex.  Ap.  247,  12  S.  W. 
1087;  Beavers  v.  S.,  103  Ala.  36, 
15  So.  616;  Parham  v.  S.,  147  Ala. 
57,  42  So.  1;  Ware  v.  S.,  59  Ark. 
379,  392,  27  S.  W.  485;  P.  v.  Mar 
Gin  Suie,  11  Cal.  Ap.  42,  103  P. 
■951;  Harrison  v.  S.,  83  Ga.  129,  9 
S.  E.  342;  S.  v  Conway,  56  Kan. 
€82,  44  P.  627;  Ackerson  v.  P.,  124 
111.  563,  16  N.  E.  847;  Carlton  v. 
P.,  150  111.  181,  37  N.  B.  244,  41  Am. 
St.  346;  P.  V.  Pichette,  111  Mich. 
461,  69  N.  W.  739;  S.  v.  Harvey, 
131  Mo.  339,  32  S.  E.  1110;  S.  v. 
Tapack,  (N.  J.  S.  1909),  72  A.  962; 


S.  V.  Chee  Gong,  16  Ore.  534,  539, 
19  P.  607;  Bennett  v.  S.,  30  Tex. 
Ap.  341,  17  g.  W.  545;  S.  v.  Ward, 
61  Vt.  153,  17  A.  483;  S.  v.  Lowry, 
42  W.  Va.  205,  24  S.  E.  561;  S.  v. 
Miller,  156  Mo.  76,  56  S.  W.  907; 
S.  v.  Spotted  Hawk,  22  Mont.  33,  55 
P.  1056. 

72.  West  v.  S.,  48  Ind.  483; 
Brlceland  v.  C,  74  Pa.  463;  John- 
son V.  S.,  59  Ga.  142.  See  Reg.  v. 
Gardiner,  8  Car.  &  P.  737;  P.  v. 
Conners,  246  III.  9,  92  N.  E.  567. 

73.  Kaufman  v.  S.,  49  Ind.  248; 
White  V.  S.,  31  Ind.  262;  Galloway 
V.  S.,  29  Ind.  442;  Adams  v.  S., 
42  Ind.  373;  Ware  v.  S.,  67  Ga.  349; 
McAnally  v.  S.,  74  Ala.  9;  S.  v. 
Jaynes,  78  N.  C.  504;  Staman  v. 
S.,  14  Neb.  68,  15  N.  W.  227;  Al- 
britton  v.  S.,  94  Ala.  76,  79,  10  So. 
426;  P.  V.  Worden,  113  Cal.  569,  45 
P.  844;  P.  V.  Mar  Gin  Suie,  11  Cal. 
Ap.  42,  103  P.  951;  S.  v.  Maher, 
74  Iowa,  77,  SJ  N.  W.  2;  S.  v.  Penla- 
son,  78  Me.  495,  502,  7  A.  385;  S.  v. 
Powers,  130  Mo.  475,  32  S.  W.  984; 
Henry  v.  S.,  51  Neb.  140,  70  N.  W. 
924,  66  Am.  St.  450;  S.  v.  Jaynes,  78 
N.  C.  504,  506. 

74.  Brown  v.  P.,  17  Mich.  429,  97 
Am.  D.  195;  C.  v.  Williams,  105 
Mass.  62;  C.  v.  Moulton,  4  Gray,  39; 
S.  V.  Phalr,  48  Vt.  366;  Reardon  v. 
S.,  4  Tex.  Ap.  602;  S.  v.  Lewis,  69 
Mo.  92. 
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evidence  in  reply."  ^^  A  defendant's  admissions,  contrary 
to  his  alibi,  may  be  shown  against  him ;  ''*  so  may  the  cir- 
cumstances in  which  he  was  seen  at  the  place,  though  tend- 
ing to  fix  upon  him  another  crime.''^ 

"VT.    Other  Evidence  in  Rebuttal. 

§  1069.  1.  In  Criminal  Oases, — the  rules  for  rebutting- 
testimony  are  substantially  the  same  as  in  civil,  and  little 
concerning  them  is  here  required. 

2.  The  Doctrine — ^is,  that  the  party  rebutting  is  not  tO' 
reinforce  his  former  testimony,  but  answer  what  is  new 
with  something  new.^®  Any  permissible  impeaching  of  the 
witnesses  on  the  other  side,^®  or  contradicting  such  of  their 
testimony  as  is  material  to  the  issue,*"  or  other  like  thing,*^ 
is  competent  in  rebuttal.    But — 

§  1070.  1.  Relevant, — ^must  be  rebutting  testimony,  like 
any  other,  either  to  the  main  issue  *^  or  to  the  minor  in- 
quiry.   Therefore — 

2.  Another  Person, — It  is  not  competent  in  rebuttal  te 
prove  the  conviction  of  another  person  for  the  offense,** 
or  another's  confession  that  he  did  it;  but  the  defendant 
may  show  the  fact  of  another's  guilt  when  it  exculpates 
him.** 

3.  That  on  Another  Occasion — the  defendant  resisted 

75.  Rex  V.  HUditch,  5  Car.  &  P.,     C.  v.  Tlnkham,  14  Gray,  12. 

299.  See  Smythe  v.  S.,  17  Tex.  Ap.  83.  P.  v.  Johnson,  47  Cal.  122; 
244.  S.  V.  Yandle,  166  Mo.  598,  66  S.  W, 

76.  Rex  T.  Findon^  5  Car.  &  P.     532. 

132.  84.    C.  V.  Chabbuok,  1  Mass.  144; 

77.  Reg.  T.  Briggs,  2  Moody  &  R.  Reg.  v.  Dytche,  17  Cox,  C.  C.  39 ; 
199;  post,  §  1125.  McDonald  v.  S.,  165  Ala.  85,  51  So. 

78.  Ante,  §  1068.   .  629;  Brown  v.  S.,  120  Ala.  342,  25. 

79.  Stephens  v.  P.,  19  N.  T.  549,  So.  182.  It  must  be  done  only  by 
570;  Lightfoot  v.  P.,  16  Mich.  507;  proper  and  relevant  evidence  con- 
S.  V.  Blount,  124  La.  202,  50  So.  12.  necting     some     particular     person 

80.  P.  V.  Austin,  1  Par.  Cr.  154.  with  the  crime.    Roberson  v.  S.,  40 

81.  Atkins  v.  S.,  16  Ark.  568;  Fla.  509,  24  So.  474;  P.  v.  Thomp^ 
gpivey  V.  S.,  26  Ala  90;  S.  v.  Sher-  son,  33  A.  D.  177,  13  N.  Y.  Cr.  273, 
mer,  56  Mo.  83.  53  N.  Y.  S.  497;    S.  v.  Smarr,  121 

82.  Coleman  v.  P.,  55  N.  T.  81;  N.  C.  669,  28  S.  E.  549;  Henard  v. 
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the  temptation  to  commit  a  like  crime  is  incompetent.®* 
So,— 

4.  Surplusage. — It  is  not  permissible  to  produce  evi- 
dence contradicting  a  part  of  the  indictment  which  the 
prosecution  treated  as  surplusage,  offering  to  it  no  testi- 
mony.®®    Of  course, — 

§  1071.  1.  Contradicting  a  Witness — is,  when  within 
the  known  rules  of  evidence,  permissible.®'' 

2.  Seeing,  not  Seeing. — ^An  instance  of  contradiction,, 
sometimes  commented  upon,  is  where  the  witnesses  on  the 
one  side  declare  that  they  saw  a  thing,  and  on  the  other 
that  being  in  a  position  to  see  they  looked  and  did  not  see 
it;  the  jury  is  to  decide  what  is  the  truth,  there  being  no 
legal  rule  giving  the  preference  to  those  who  saw.®®  But 
practically,  in  general,  testimony  tp  having  seen  is  not  im- 
paired by  testimony  to  not  knowing  or  not  having  seen.®* 


S.,  47  Tex.  Cr.  168,  82  S.  "W.  655; 
Neill  V.  S.,  49  Tex.  Cr.  919,  91  S. 
W.  791. 

85    C.  V.  Barlow,  97  Mass.  599. 

86.  Rex  V.  Hemp,  5  Car.  &  P.  468. 

87.  S.  V.  Marler,  2  Ala.  43,  36 
Am.  D.  398;  C.  v.  Webster,  5  Gush. 
295,  303,  52  Am.  D.  711;  S.  v.  Van 
Winkle,  80  Iowa,  15,  45  N.  W.  388; 
Hudson  V.  S.,  28  Tex.  Ap.  323,  13 
g.  W.  388;  Loehr  v.  P.,  132  111.  504, 
24  N.  E.  68;  S.  v.  Hughes,  71  Mo. 
633;  Payne  v.  S.,  60  Ala.  80;  Brown 
T.  S.,  79  Ala.  61;  Hollls  v.  S.,  77 
Ga.  74;  Whitsett  v.  Belue,  (Ala. 
1911),  54  So.  677;  Kennedy  v.  S., 
9  Ga.  Ap.  219,  70  S.  B.  447;  S.  v. 
Fletcher,  127  La.  602,  53  So.  877; 
Kuhn  V.  Poole,  2  Okla.  534,  112  P. 
962;  S.  V.  Morris,  58  Ore.  397,  114 
P.  V.  476;  S.  T.  Milam,  88  S.  C.  127, 
70  S.  E.  447;  Gross  v.  S.  (Tex.  Cr. 
Ap.  1911),  135  S.  "W.  373;  Edwards 
T.  S.  (Tex.  Cr.  Ap.  1911),  135  S. 
W.  540.  As  by  testimony  at  pre- 
liminary examination.     P.  v.   Ern- 


sting,  14  Cal.  Ap.  708,  112  P.  913; 
Searway  v.  U.  S.,  184  Fed.  716. 
Contradictory  statements  at  coro- 
ner's inquest.  S.  v.  Benjamin,  127 
La.  516,  53  So.  847.  Court  may 
limit  effect  of  contradicting  evi- 
dence. Higgins  V.  Com.,  142  Ky. 
647,  134  S.  W.  1135.  Misstatement 
must  be  willful  and  relate  to  ma- 
terial fact.  P.  V.  Landes,  151  111. 
Ap.  181. 

88.  S.  V.  Gates,  20  Mo.  400; 
Coughlin  V.  P.,  18  111.  266,  68  Am. 
D.  541;  S.  V.  Dean,  71  Wis.  678,  38 
N.  W.  341;  S.  V.  Chevallier,  36  La. 
Ann.  81.  And  see  Reg.  v.  Gardiner, 
8  Car.  &  P.  737.  See  generally 
Crittendon  v.  S.,  146  Ala.  682,  40 
So.  217;  Skinner  v.  S.,  108  Ga.  747, 
32  S.  E.  844;  S.  v.  Murray,  139  N.  C. 
540,  51  S.  E.  575. 

89.  Johnson  v.  S.,  14  Ga.  55.  And 
see  Janeway  v.  S.,  1  Head,  130; 
Smith  V.  S.,  63  Ga.  90;  S.  v.  Musick, 
71  Mo.  401. 
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§  1072.  On  Cross-examination, — or  otherwise,  if  rebut- 
ting- testimony  is  drawn  from  the  witnesses  of  the  oppo- 
site party,  it  is  available.^" 

VII.     Circumstantial  Evidence. 

§  1073.  1.  Defined. — It  is  the  evidence  of  more  facts 
than  one,  which,  in  combination,  create  the  presumption 
that  still  another  fact  exists. 

2.  The  Principle. — ^All  evidence  and  all  belief  rest  on 
presumption.  We  know  that  there  are  objects  external 
to  us  only  by  inference  from  impressions  on  our  organs 
of  sense,  assumed  to  be  from  them.  One  stating  an  occur- 
rence in  his  presence,  whatever  his  form  of  words,  tells  us 
only  of  the  opinions  he  derived  from  the  sensations  he  felt; 
he  could  know  nothing  more.  Tet  if  he  is  truthful  and 
without  mental  or  physical  disease,  and  if  he  was  in  a  sit- 
uation to  draw  correct  conclusions,  we  accept  his  infer- 
ences as  verity.  In  the  same  way,  when  a  witness  details 
to  a  jury  what  in  ordinary  language  are  called  facts  which 
took  place  in  his  presence,  being  in  truth  his  inferences 
from  sensations  felt,  they,  reasoning  from  common  obser- 
vation, will  presume,  like  him,  that  the  other  facts  after 
-which  they  are  inquiring  existed;  as,  if  he  says  the  defend- 
ant, under  the  cover  of  night,  carefully  looking  around, 
took  and  concealed  about  his  person  and  carried  away  an 
article  which  he  is  charged  with  stealing,  the  jury  will  con- 
clude that  he  meant  to  and  did  steal  it.  This  is  circum- 
stantial evidence;  it  is  of  a  sort  satisfactory  to  the  human 
understanding;  all  act  upon  it  in  every  affair  of  life.  The 
circumstances  being  duly  established,  it  is  equally  convinc- 
ing with  direct  testimony;  and,  it  has  been  said,  is  less  lia- 
ble to  come  from  perjury.®^ 

90.  Crawford  v.  S.,  12  Ga.  142;  exist  in  all  human  tribunals,  I  have 
Reid  V.  S.,  50  Ga.  556.  no  doubt  that  there  have  been  cases 

91.  Walworth,  J.  in  P.  v.  Videto,  in  which  innocent  persons  have 
1  Par.  Cr.  603.  He  adds,  p.  605,  606:  been  convicted  on  presumptive 
"Although  from  the  imperfection  proofs,  yet  from  my  knowledge  of 
and   uncertainty  which   must   ever  criminal  jurisprudence,   both   from 
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§  1074.  In  all  Issues, — civil  and  criminal,  this  evidence, 
resting  on  the  same  reason  as  the  direct,®^  is  admissible;®* 
and  in  a  criminal  case,  it  should  equally  lead  to  a  convic- 
tion.®* 


reading  and  from  observation,  I 
have  no  hesitation  in  expressing 
the  opinion  that  where  there  has 
heen  one  unjust  conviction  upon 
circumstantial  evidence  alone,  there 
have  been  three  innocent  persons 
condemned  upon  the  positive  testi- 
mony of  perjured  witnesses.  I 
speak  more  particularly  in  reference 
to.  that  country  from  which  our  laws 
have  mostly  been  derived."  And 
see  U.  S.  V.  Cole,  5  McLean,  513, 
601;  Annesley  v.  Anglesea,  17  How. 
St.  Tr.  1139,  1430;  C.  v.  Harman, 
4  Pa.  269;  P.  v.  Cronin,  34  Cal.  191; 
Booth  V.  C,  4  Grat.  525;  Brauer  v. 
S.,  25  "Wis.  413.  In  Mr.  Moak's 
argument  in  P.  v.  Lowenstein,  Low- 
enstein's  Trial,  196-249,  and  some 
other  places,  multitudes  of  sayings 
on  this  subject  are  collected. 

92.  P.  V.  Morrow,  60  Cal.  142; 
P.  V.  Anthony,  56  Cal.  397,  399. 

93.  1  Bishop,  Mar.  Div.  &  S.,  § 
1039;  2  lb.,  §§  1357-1360;  1  Greenl. 
■Bv.,  §§  13,  13a;  McCann  v.  S.,  13 
Sm.  &  M.  471,  489;  P.  v.  Videto,  1 
Par.  Cr.  603;  S.  v.  Jones,  70  Iowa, 
505,  30  N.  W.  750;  Cox  v.  Ledward, 
124  Pa.  435,  16  A.  826;  Miller  v. 
S.,  77  Ala.  41;  P.  v.  Flynn,  73  Cal. 
511,  15  P.  102;  Saar  v.  Fuller,  71 
Iowa,  425,  32  N.  W.  405;  Cobb  v. 
S.,  76  Ga.  664;  Gomez  v.  S.,  15  Tex. 
Ap.  327;  Johnson  v.  S.,  29  Tex.  Ap. 
150,  15  S.  W.  647;  P.  v.  Danford, 
14  Cal.  Ap.  442,  112  P.  474;  S.  v. 
Tyre,  6  Pen.  (Del.)  343,  67  A.  199; 
S.  V.  Blackburn  (Del.),  75  A.  536; 
S.  V.  Roberts  (Del.),  78  A.  305; 
Riley  v.  S.,  1  Ga.  Ap.  651,  57  S.  B. 


1031;  Tatum  v.  S.,  1  Ga.  Ap.  778, 
57  S.  E.  956;  Gary  v.  S.,  7  Ga.  Ap. 
501,  67  S.  B.  207;  Com.  v.  Kara- 
markovic,  218  Pa.  St.  405,  67  A. 
650;  S.  V.  Ryder,  80  Vt.  422,  68  A. 
652;  Richards  v.  U.  S.,  99  C.  C.  A. 
401,   175   Fed.   911. 

94.  Barnard  v.  S.,  88  Ala.  Ill,  6 
So.  752;  Spies  v.  P.,  122  111.  1,  3  Am. 
St.  320,  12  N.  E.  865;  U.  S.  v.  Mc- 
Kenzie,  35  Fed.  826;  P.  v.  Flynn,  73 
Cal.  511,  15  P.  102;  Steadman  v.  S., 
81  Ga.  736,  8  S.  E.  420;  Rqberts  v. 
P.,  II  Colo.  213,  17  P.  637;  P.  v. 
Bentley,  75  Cal.  407,  17  P.  436; 
Cohen  v.  S.,  32  Ark.  226;  Blackman 
V.  S.,  78  Ga.  592,  3  S.  B.  418;  Gan- 
non V.  P.,  127  111.  507,  11  Am.  St. 
147,  21  N.  B.  525;  Morrison  v.  S., 
76  Ind.  335;  S'wigar  v.  P.,  109  111. 
272;  Green  v.  S.,  38  Ark.  304;  Dean 
V.  C,  32  Grat.  912;  Marshall  v.  S., 
74  Ga.  26;  Ward  v.  P.,  23  111.  Ap. 
510;  Whitfield  v.  S.,  25  Pla.  289,  5 
So.  805;  S.  V.  Williams,  44  Mo.  Ap. 
302;  Scott  V.  S.,  19  Tex.  Ap.  325; 
Martin  v.  S.,  125  Ala.  64,  28  So.  92; 
Oakley  v.  S.,  135  Ala.  29,  33  So. 
693;  P.  V.  Hiltel,  131  Cal.  577,  63  P. 
919;  S.  V.  Evans,  1  Marv.  (Del.) 
477,  41  A.  136;  Andrews  v.  S.,  116 
Ga.  83,  42  S.  B.  476;  Murphy  v. 
S.,  118  Ga.  780,  45  S.  B.  609;  Griffin 
V.  S.,  2  Ga.  Ap.  534,  58  S.  B.  781; 
Carlton  v.  P.,  150  111.  181,  187,  37 
N.  E.  244,  41  Am.  St.  346;  Bpps  v. 
S.,  102  Ind.  539,  1  N.  B.  491;  S.  v. 
Moelchen,  53  Iowa,  310,  5  N.  W. 
186;  S.  V.  Elsham,  70  Iowa,  531,  31 
N.  W.  66;  S.  V.  Baker,  146  Iowa, 
612,  125  N.  W.  659;  S.  v.  Hunter,  50 
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§  1075.  The  Criminal  Case— differs  from  the  civil  only 
in  requiring  the  higher  degree  of  presumption  which  ex- 
cludes reasonable  doubt.*^ 

§  1076.  1.  Special  Caution — ^in  passing  on  this  evi- 
dence is  required,  because  of  its  complicated  nature.'* 
Thus,— 

2.  Every  Essential  Fact, — in  other  words,  every  indi- 
vidual circumstance  necessarily  entering  into  the  proofs, — 
must  be  fully  established;  ®^  that  is,  beyond  a  reasonable 
doubt.     Such  is  the  rule  for  purely  circumstantial  evi- 


Kan.  302,  32  P.  37;  Smith  v.  Com., 
140  Ky.  568,  131  S.  W.  499;  Com. 
V.  Richmond,  207  Mass.  240,  93  N. 
E.  816;  S.  V.  Avery,  113  Mo.  475,  21 
S.  W.  193;  S.  v.  Slingerland,  19  Nev. 
135,  7  P.  280;  Com.  v.  Sheffer,  218 
Pa.  437,  67  A.  761;  S.  v.  Atkinson, 
40  S.  C.  363,  18  S.  B.  1021,  42  Am. 
St.  877;  Vernon  v.  U.  S.,  76  C.  C. 
A.  547,  146  Fed.  121. 

95.  3  Russ.  Crimes  (5th  Eng. 
Ed.)  321;  S.  v.  Matthews,  66  N.  C. 
106;  P.  V.  Thayer,  1  Par.  Cr.  595, 
598. 

96.  TJ.  S.  V.  Martin,  2  McLean, 
256;  S.  V.  Potts,  20  Nev.  389.  22 
P.  754;. Howard  v.  S.,  108  Ala.  571, 
18  So.  813;  Green  v.  S.,  51  Ark.  189, 
10  S.  W.  266;  Duckworth  v.  S.,  83 
Ark.  192,  103  S.  W.  601;  P.  v.  "Ward, 
105  Cal.  335,  38  P.  945;  S.  v.  Emory, 
5  Pen.  (Del.)  126,  58  A.  1036;  Ken- 
nedy v.  S.,  31  Fla.  428,  12  So.  858; 
Hamilton  v.  S.,  96  Ga.  301,  22  S.  E. 
528;  Campbell  v.  S.,  123  Ga.  533, 
51  S.  E.  644;  Gannon  v.  P.,  127  111. 
507,  21  N.  E.  525,  11  Am.  St.  147; 
Carlton  v.  P.,  150  111.  181,  37  N.  E. 
244,  41  Am.  St.  346;  Cavender  v. 
S.,  126  Ind.  47,  35  N.  B.  875;  Want- 
land  V.  S.,  145  Ind.  38,  43  N.  E. 
931;  S.  V.  Hart,  94  Iowa,  749,  64 
N.  W.  278;   S.  v.  Hunter,  50  Kan. 


302,  32  P.  37;  S.  v.  Asbell,  57  Kan. 
398,  46  P.  770;  S.  v.  Sweizewski,  .73 
Kan.  733,  85  P.  800;  S.  v.  Terrio,  98 
Me.  17,  56  A.  217;  P.  v.  Aiken,  66 
Mich.  460,  33  N.  W.  821,  11  Am. 
St.  512;  Webb  v.  S.,  73  Miss.  456, 
.  19  So.  238;  S.  v.  Avery,  113  Mo.  475, 
495,  21  S.  W.  193;  S.  v.  David,  131 
Mo.  380,  33  S.  W.  28;  S.  v.  Pyscher, 
179  Mo.  140,  77  S.  W.  836;  S.  v. 
Morney,  196  Mo.  43,  93  S.  W.  1117; 
S.  V.  Francis,  199  Mo.  671,  98  S. 
W.  11;  Wright  v.  S.,  21  Neb.  496,  32 
N.  W.  576;  Sweet  v.  S.,  75  Neb.  263, 
106  N.  W.  31;  Shumway  v.  S.,  82 
Neb.  152,  117  N.  W.  407;  S.  v. 
Davenport,  38  S.  C.  348,  17  S.  B. 
37;  Lancaster  v.  S.,  91  Tenn.  267, 
18  S.  W.  777;  Jones  v.  S.,  34  Tex. 
Cr.  Ap.  490,  30  S.  W.  1059;  S.  v. 
Hutchings,  30  Utah  319,  84  P.  893; 
S.  v.  Trail,  59  W.  Va.  175,  53  S.  E. 
17;  S.  V.  Abbott,  64  W.  Va.  411,  62 
S.  E.  693;  Schwantes  v.  S.,  127  Wis. 
160,  106  N.  W.  237;  U.  S.  v.  Breese, 
131  Fed.  915;  V.  S.  v.  Cole,  153 
Fed.  801. 

97.  U.  S.  V.  Douglass,  2  Blatch. 
207;  Black  v.  S.,  1  Tex.  Ap.  368; 
Hampton  v.  S.,  1  Tex.  Ap.  652.  See 
Tompkins  v.  S.,  32  Ala.  569;  S.  v. 
Morahan    (Del.),   77  A.  488. 
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dence.®*  Where  direct  evidence  mingles  with  the  circum- 
stantial, the  considerations  for  the  jury  are  proportionally 
modified.'® 

§1077.  Circumstances  Explainable  —  on  any  theory 
"which  excludes  guilt,  however  pointing  to  it,  cannot  satisfy 
the  jury  beyond  a  reasonable  doubt  that  the  defendant  is 
guilty,  hence  they  will  be  insufficient.^  It  would  be  too 
strong  to  say  that  they  must  exclude  every  possible  hy- 
pothesis but  guilt;  2  "reasonable"  is  the  word.^ 

§  1078.  As  to  what  Circumstances — are  admissible,  the 
only  rule  is  that  they  must  tend  to  prove  the  offense  and  to 


98.  S.  V.  Crane,  110  N.  C.  530; 
15  S.  E.  231;  Jameson  v.  S., 
25  Neb.  185,  41  N.  W.  138; 
Clare  v.  P..  9  Colo.  122,  10 
P.  799;  S.  V.  Furney,  41  Kan.  115, 
13  Am.  St.  262,  21  P.  213;  Gallaher 
V.  S.,  28  Tex.  Ap.  247,  12  S.  W.  1087; 
Riley  v.  S.,  88  Ala.  193,  7  So.  149; 
Dick  V.  S.,  87  Ala.  61,  6  So.  395; 
Perry  v.  S.,  87  Ala.  30,  6  So.  425; 
S.  V.  Bush,  122  Ind.  42,  23  N.  E.  677; 
S.  V.  Donahoe,  78  Iowa,  486,  43  N. 
W.  297;  P.  V.  Hare,  57  Mich.  505, 
24  N.  W.  843;  Harrison  v.  S.,  6 
Tex.  Ap.  42;  Rodriguez  v.  S.,  5  Tex. 
Ap.  256;  Bookser  v.  S.,  26  Tex.  Ap. 
593,  10  S.  W.  219;  Sumner  v.  S.,  5 
Blackf.  579,  36  Am.  D.  561;  Bush 
V.  S.,  7  Ga.  Ap.  607,  67  S.  B.  685; 
Reeseman  v.  S.,  59  Tex.  Cr.  Ap.  430, 
128  S.  W.  1126;  Williams  v.  S.,  95 
Miss.  671,  49  So.  513;  Hayeis  v.  U. 
S.,  94  C.  C.  A.  449,  169  Fed.  101. 

99.  S.  V.  Crane,  supra;  P.  v. 
Kaatz,  3  Par.  Cr.  129.  And  see  P. 
V.  Kennedy,  32  N.  Y.  141;  S.  v. 
Frank,  5  Jones,  N.  C.  384;  S.  v. 
Maxwell,  42  Iowa,  208. 

1.  Schusler  v.  S.,  29  Ind.  394; 
James  v.  S.,  45  Miss.  572;  C.  v. 
Dana,  2  Met.  329,  340;  P.  v.  Dick, 
32  Cal.  213;  Hodge's  Case,  2  Lewin, 


227;  S.  V.  Orr,  64  Mo.  339;  S.  v. 
Maxwell,  42  Iowa,  208;  Black  v.  S., 
1  Tex.  Ap.  368;  S.  v.  Johnson,  19 
Iowa,  230;  S.  v.  Collins,  20  Iowa, 
85;  Orr  v.  S.,  34  Ga.  342;  U.  S.  v. 
Douglass,  2  Blatch.  207;  Sumner  v. 
S.,  5  Blackf.  579,  36  Am.  D.  561; 
Anderson  v.  C,  83  Va.  326,  2  S. 
E.  281;  S.  V.  Brackville,  106  N.  C. 
701,  710.  11  S.  E.  284;  P.  v.  Nelson, 
85  Cal.  421,  24  P.  1006;  P.  v.  Gosset, 
93  Cal.  641,  29  P.  246;  Johnson  v. 
S.,  18  Tex.  Ap.  385;  Green  v.  S., 
12  Tex.  Ap.  51;  Pogue  v.  S.,  12  Tex. 
Ap.  283;  S.  v.  Vinson,  37  La.  Ann. 
792,  794;  Casey  v.  S.,  20  Neb.  138, 
29  N.  W.  264;  Irvin  v.  S.,  7  Tex. 
Ap.  109;  Crutchfield  v.  S.,  7  Tex. 
Ap.  65;  Pope  v.  S.,  56  Miss.  790; 
Hunt  V.  S.,  7  Tex.  Ap.  212;  Wallace 
V.  S.,  7  Tex.  Ap.  570;  Struckman  v. 
S.,  7  Tex.  Ap.  581;  Myers  v.  S.,  7 
Tex.  Ap.  640;  S.  v.  Goldsborough,  1 
Houst  Crim.  302;  S.  v.  Taylor,  1 
Houst.  Crim.  436;  P.  v.  Shuler,  28 
Cal.  490.  And  see  Woods  v.  S., 
27  Tex.  Ap.  586,  11  S.  W.  723. 

2.  S.  V.  Schoenwald,  31  Mo.  147; 
P.  V.  Murray,  41  Cal.  66;  Sumner  v. 
S.,  supra. 

3.  S.  V.  Matthews,  66  N.  C.  106. 
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connect  the  defendant  with  it;  they  may  be  remote,  or 
they  may  be  near;  minute,  or  of  larger  dimensions.  All  will 
depend  upon  the  particular  case.* 

§  1079.  1.  The  Test  of  their  Sufficiency— is,  therefore, 
that  the  facts  which  the  jury  accept  as  proved  can  be  rea- 
sonably accounted  for  on  no  other  hypothesis  than  the 
defendant's  guilt,  that  with  the  theory  of  his  guilt  they 
are  harmonious  and  consistent,  and  that  they  point  to  it 
so  clearly  and  distinctly  as  to  satisfy  the  jury  of  it  beyond 
a  reasonable  doubt.^ 

2.    On  charging  the  Jury — ^where  this  evidence  appears. 


4.  Cooper  v.  S.,  19  Tex.  44P; 
Hall  V.  S.,  40  Ala.  698;  Campbell 
V.  S.,  23  Ala.  44;  S.  v.  Phillips,  24 
Mo.  475;  Johnson  v.  S.,  47  Ala.  62; 
Powers  V.  S.,  16  Tex.  546;  Mendum 
V.  C,  6  Rand.  704;  Browning  v.  S., 
33  Miss.  47;  S.  v.  Posey,  4  Stroh. 
142;  Rex  v.  Worker,  1  Moody,  165; 
Jim  V.  S.,  5  Humph.  145;  Gordon  v. 
P.,  33  N.  Y.  501;  Price  v.  S.,  3G 
Miss.  531,  72  Am.  D.  195;  Murphy 
V.  P.,  63  N.  Y.  590;  C.  v.  James, 
1  Pick.  375;  C.  v.  Robbins,  3  Picit. 
63;  Johnson  v.  S.,  14  Ga.  55;  Moore 
V.  S.,  2  Ohio  St.  500;  S.  v.  Bill,  6 
Jones,  N.  C.  34;  Bill  v.  S.,  5  Humph. 
155;  S.  V.  Otey,  7  Kan.  69;  Kirby 
V.  S.,  3  Humph.  289;  C.  v.  Griffin, 
4  AUen,  310;  S.  v.  Dart,  29  Conn. 
153,  76  Am.  D.  596;  S.  v.  Reno,  67 
Iowa,  587,  25  N.  W.  818;  P.  v.  Glass, 
158  Cal.  650,  112  P.  281;  S.  v. 
Flanney,  61  Wash.  482,  112  P.  630. 

5.  I  have  not  seen  in  the  books 
exactly  this  formula,  yet  I  believe 
it  to  be  correct  both  on  principle 
and  authority,  and  the  true  guide 
for  the  jury.  See  the  cases  cited 
to  the  preceding  sections;  also  2 
Bishop  Mar.  Div.  &  S.,  §§  1367- 
1359;  Hall  v.  S.,  40  Ala.  698;  P.  v. 
Padlllia,  42  Cal.  535;  P.  v.  Phipps, 


39  Cal.  326;  Pitts  v.  S.,  43  Miss. 
472;  S.  V.  Van  Winkle,  6  Nev.  340; 
Faulk  V.  S.,  52  Ala.  415;  McPherson 
V.  S.,  22  Ga.  478;  S.  v.  Coleman,  22 
La.  Ann.  455;  Browning  v.  S.,  o3 
Miss.  47;  P.  v.  Hartung,  4  Par.  Cr. 
256;  Stephens  v.  P.,  4  Par.  Cr.  396; 
Mickle  v.  S.,  27  Ala.  20 ;  S.  v.  Pratt, 
20  Iowa,  267;  S.  v.  Collins,  20  Iowa, 
85;  Moughon  v.  S.,  57  Ga.  102,  106; 
S.  V.  Norwood,  74  N.  C.  247;  Otmer 
V.  P.,  76  111.  149;  Faulk  v.  S.,  51 
Ala.  15;  S.  v.  Carnahan,  17  Iowa, 
256;  McGregor  v.  S.,  16  Ind.  9;  S. 
V.  Munco,  12  La.  Ann.  625;  Hampton 
V.  S.,  1  Tex.  Ap.  652;  S.  v.  Banks, 
43  Iowa,  595;  Innis  v.  S.,  42  Ga. 
473;  C.  V.  Webster,  5  Cush.  295,  52 
Am.  D.  711;  U.  S.  v.  McKenzie,  35 
Fed.  Rep.  826;  Cavender  v.  S.,  126 
Ind.  47,  25  N.  E.  875;  Gannon  v.  P., 
127  111.  507,  11  Am.  St.  147,  21  N. 
E.  525;  Pharr  v.  S.,  10  Tex.  Ap. 
485;  Rodriguez  v.  S.,  5  Tex.  Ap. 
256;  Beavers  v.  S.,  58  Ind.  530; 
Ward  v.  S.,  10  Tex.  Ap.  293;  Wal- 
bridge  v.  S.,  13  Neb.  236,  13  N.  W. 
209;  Garst  v.  U.  S.,  103  C.  C.  A. 
469,  180  F.  339;  S.  v.  Primrose  (Del. 
O.  &  T.),  77  A.  717;  S.  v.  Woods,  7 
Pen.  (Del.),  499,  77  A.  490;  S.  v. 
Suitor,  43  Mont.  31,  114  P.  112. 
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we  have  some  cases,  yet  not  requiring  special  observa- 
tion.® 


VIII.    The  Best  Evidence  and  the  Doctrine  of  Res  Gestae, 

§  1080.  The  same  as  in  Civil  Cases — are  the  rules  on  thi& 
subject  in  criminal.'^  So,  assuming  them  to  be  known  ta 
the  reader,  we  shall  here  simply  call  to  mind  a  few  partic- 
ulars to  be  specially  regarded  in  criminal  practice. 

§  1081.    Hearsay  Evidence : — 

1.  Inadmissible, — with  the  like  exceptions  as  in  civil 
causes,®  is  this  evidence  in  criminal.® 


6.  Leonard  v.  Territory,  2  Wash. 
Ter.  381;  Makinson  v.  S.,  16  Tex. 
Ap.  133;  P.  V.  Eckman,  72  Cal.  582, 
14  P.  359;  S.  v.  McFarlain,  42  La. 
Ann.  803,  8  So.  600;  Surrell  v.  S., 
29  Tex.  Ap.  321;  Self  v.  S.,  28  Tex. 
Ap.  398,  15  S.  W.  816;  S.  v.  Allen, 
103  N.  C.  433,  9  S.  E.  626;  S.  v. 
Dixon,  104'  N.  C.  704,  10  S.  E.  74; 
Ramirez  v.  S.,  20  Tex.  Ap.  133; 
Counts  V.  S.,  19  Tex.  Ap.  450;  Crow- 
ley V.  S.,  26  Tex.  Ap.  578,  10  S.  W. 
217;  Oxford  v.  S.,  32  Tex.  Cr.  272, 
22  S.  W.  971;  Gilmore  v.  S.,  99  Ala. 
154,  13  So.  536;  P.  v.  Holden,  13 
Cal.  Ap.  354,  109  P.  495;  Jones  v. 
S.,  105  G.a.  64,  31  S.  E.  574;  S.  v. 
Cohen,  108  Iowa,  208,  78  N.  W. 
857,  75  Am.  St.  213;  S.  v.  Clark, 
145  Iowa,  731,  122  N.  W.  957;  S.  v. 
Hillman  (Mo.  Ap.  1910),  127  S.  W. 
102;  Taylor  v.  S.,  86  Neb.  795,  126 
N.  W.  752;  Moseley  v.  S.,  59  Tex. 
Cr.  90,  127  S.  W.  178. 

7.  Ante,  §  1046  (1);  S.  v.  Dart, 
29  Conn.  153,  76  Am.  D.  596;  Mc- 
Cray  v.  S.,  134  Ga.  416,  68  g.  E.  62; 
Gary  v.  S.,  7  Ga.  Ap.  501,  67  S.  E. 
207;  Keeton  v.  S.,  59  Tex.  Cr.  316, 
128  S.  W.  404;  Green  v.  S.,  132  S. 
W.  806. 


8.  Tucker  v.  S.,  24  Ala.  77;  U. 
S.  V.  Dodge,  Deady,  186;  Stalllngs- 
V.   S.,   33   Ala.   425. 

9.  Corley  t.  S.,  28  Ala.  22; 
Warner  v.  Brooks,  14  Gray,  107; 
Buttram  v.  S.,  4  Coldw.  171;  Hopper 
V.  C,  6  Grat.  684;  S.  v.  Duncan,  6- 
Ire.  236;  Attaway  v.  S.,  56  Ga.  363; 

C.  V.  Ricker,  131  Mass.  581;  Hussey 
V.  S.,  87  Ala.  121,  6  So.  420;  Loving: 
V.  C,  80  Ky.  507;  S.  v.  Reitz,  83 
N.  C.  634;  P.  v.  Beach,  87  N.  Y.  508; 
Segura  v.  S.,  16  Tex.  Ap.  221;  Binns- 
V.  S.,  57  Ind.  46,  26  Am.  R.  48; 
60  Tex.  Cr.  500;  Howard  v.  S.,  165 
Ala.  18,  50  So.  954;  Pressley  v.  S., 
166  Ala.  17,  52  So.  337;  P.  v.  Driggs, 
12  Cal.  Ap.  240,  108  P.  62;  P.  v. 
Mack,  14  Cal.  Ap.  12,  110  P.  967; 
Ricketson  v.  S.,  134  Ga.  306,  67  S. 
E.  881;  McCray  v.  S.,  134  Ga.  416, 
68  S.  E.  62;  Webb  v.  S.,  7  Ga.  Ap. 
35,  66  S.  E.  27;  Kennedy  v.  S.,  » 
Ga.  Ap.  219,  70  S.  E.  986;  P.  v. 
Abbott,  116  Mich.  263,  74  N.  W.  529; 
Pearson  v.  S.,  97  Miss.  841,  53  So. 
689;  S.  V.  Crean,  43  Mont.  47,  114- 
P.  603;  S.  V.  Kruse,  24  S.  D.  174, 
123  N.  W.  71;   S.  v.  De  Marias  (S. 

D.  1911),  130  N.  W.  782;  Jordan  v. 
S.,  59  Tex.  Cr.  208,  128  S.  W.  139; 
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2.  Confessions  and  Declarations  of  a  Party, — ^we  shall 
see  in  chapters  further  on,  may  be  produced  against  him. 
■They  are  not  treated  as  hearsay.    But — 

§  1082.  1.  The  State, — ^that  can  make  no  confessions  or 
admissions,  is  in  criminal  cases  the  plaintiff.^"  So  that 
whatever  of  this  sort  is  offered  as  from  anybody  but  the 
defendant,  or  one  authorized  to  speak  for  him,  is  mere 
hearsay." 

2.  The  Person  Injured, — or  the  acting  prosecutor,  is 
not  a  party, ^^  therefore  his  utterances  out  of  court  are 
hearsay.  He  may  be  called  as  a  witness,  whereon,  if  his 
testimony  differs  from  his  declarations  in  pais,  they  may 
"be  shown  to  discredit  him.^*  If  he  is  dead,  the  evidence 
is  lost,  the  same  as  when  any  other  witness  dies." 

§  1083.    Res  Gestae  :— 

1.  The  Principle — ^is,  that  when  one  is  called  in  question 
for  any  part  of  a  transaction,  it  is  manifest  justice  not  to 


Oross  V.  S.  (Tex.  Cr.  Ap.  1911),  135 
■S.  W.  373;  S.  v.  Hunter,  18  Wash. 
■670,  52  P.  247;  Hauger  v.  U.  S.,  97 
<!.  C.  A.  372,  173  Fed.  54. 

10.  5  Cent.  L.  J.  165. 

11.  Britton  v.  S..  4  Coldw.  173; 
C  V.  Eberle,  3  S.  &  R.  9;  S.  v.  Ben- 
Tier,  64  Me.  267. 

12.  Rex  V.  Stoddart,  11  Cox,  C. 
•C.  422,  note.  S.  v.  Judd,  20  Mont. 
420,  51  P.  1033;  Hauk  v.  S.,  148  Ind. 
■238,  46  N.  E.  127;  S.  v.  Brady,  71 
N.  J.  L.  360,  59  A.  6;  Howard  v. 
P.,  185  111.  552,  57  N.  B.  441;  Shields 
■V.  S.,  149  Ind.  395,  49  N.  E.  351; 
P.  V.  Row,  135  Mich.  505,  98  N.  W. 
13  (rape);  P.  v.  Dowell,  136  Mich. 
306,  99  N.  W.  23;  S.  v.  Epstein.  25 
R.  I.  131,  55  A.  204  (assault);  S.  v. 
Rice,  49  S.  C.  418,  27  S.  B.  452; 
€1  Am.  St.  618;  Gaines  v.  S.,  37  S. 
"W.  331;   McGlasson  v.   S.,   38  Tex. 


Cr.  331,  43  S.  W.  93;  James  v.  S., 
40  Tex.  Cr.  190,  49  S.  W.  401. 

13.'  S.  V.  Maltremme,  14  La.  Ann. 
830;  Davis  v.  S.,  37  Tex.  227;  Wills 
V.  P.,  3  Par.  Cr.  473;  Williams  v. 
S.,  52  Ala.  411;  S.  v.  Davidson,  30 
Vt.  377,  73  Am.  D.  312;  S.  v.  Ne- 
ville, 6  Jones,  N.  C.  423;  Rex  v. 
Wink,  6  Car.  &  P.  397;  P.  v.  Mo- 
Crea,  32  Cal.  98;  S.  v.  Blake,  25 
Me.  350;  3  Russ.  Crimes  (5th  Eng. 
Ed.),  353;  Belt  v.  S.,  103  Ga.  12,  29 
S.  E.  451. 

14.  S.  V.  Dart,  29  Conn.  153,  156, 
76  Am.  D.  596;  C.  v.  Densmore,  12 
Allen,  535;  P.  v.  McLaughlin,  44 
Cal.  435;  Williams  v.  East  India 
Co.,  3  East,  192,  201;  S.  v.  Vincent, 
24  Iowa,  570,  95  Am.  D.  753;  Crump 
V.  Starke,  23  Ark.  131;  g.  v.  Dom- 
inique, 30  Mo.  585;  Twitty  v.  S., 
168  Ala.  59,  53  So.  308;  Shields  v. 
S.,  149  Ind.  395,  49  N.  B.  351. 
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permit  him  to  give  in  evidence  the  whole.^^    Hence, — 

2.  The  Rule — is,  that  where  the  prosecuting  officer  has 
shown  against  a  defendant  what  of  a  transaction  he  deems 
material,^®  the  latter  may  bring  forward  in  his  own  favor 
so  much  of  the  rest  as  he  desires.^^  But  such  evidence,  un- 
less admissible  for  some  other  reason,  must  be  confined  to 
the  res  gestae.    Hence, — 

§  1084.  Defined, — ^the  doctrine  of  the  res  gestae  is,  that 
Tvhen  a  part  of  a  transaction  has  been  testified  to  against 
■one,  he  may  on  cross-examination  or  by  witnesses  of  his 
own  show  whatever  he  chooses  of  the  rest.^* 

§1085.  1.  There  are  Two  Parts — ^to  the  res  gestae; 
namely,  the  accompanying  acts,  and  the  accompanying  dec- 
larations. 

2.  The  Acts — are  within  the  rule^®  that  when  a  part  of 
a  transaction  is  shown  on  the  one  side,  the  remainder,  or 
as  much  of  it  as  is  desired,  may  be  testified  to  on  the  other. 
But  it  is  difficult,  perhaps  impossible,  to  formulate  an  avail- 
able rule  as  to  what  shall  be  deemed  of  the  transaction, 
and  what  shall  not.^"  It  appears  safe  to  say  that  the  sub- 
sidiary act  need  not  transpire  at  the  same  instant  with  the 
main  one,  or  always  even  on  the  same  day;  and,  in  reason, 
as  well  as  in  accordance  with  the  current  of  the  authorities, 
the  time  which  divides  the  two  is  not  the  controlling  con- 
sideration, though  it  may  be  taken  into  the  account.  Is  it 
presumable  that,  distinctly  and  palpably,  it  influenced  or 

15.  p.  V.  Potter,  5  Mich.  1,  71  530,  124  N.  W.  751;  S.  v.  Hayes, 
Am.  D.  763;  Reese  v.  S.,  7  Ga.  373;  14  Utah,  118,  46  P.  752;  Cook  v. 
Stiles  V.  S.,  57  Ga.  183;  Drumright  S.,  134  Ala.  137,  32  So.  696;  Jen- 
T.  S.,  29  Ga.  430;  S.  v.  Wisdom,  8  nings  v.  S.,  42  Tex.  Cr.  78,  57  S. 
Port.  511;  S.  v.  Spivey,  151  N.  C.  W.  642;  P.  v.  Dudley,  131  Mich. 
€76,  65  S.  E.  995.  261,  90  N.  W.  1058,  9  Det.  Leg.  309; 

16.  McKee  v.  P.,  36  N.  Y.  113,  Parrish  v.  S.,  139  Ala.  16,  36  So. 
116;  S.  V.  Wagner,  61  Me.  178.  1012;   Llllle  v.  S.,  72  Neb.  228,  100 

17.  Patten  v.  P.,   18   Mich.   314,  N.  W.  316. 

100  Am.   D.   173;    S.  v.   Huntly,   3  18.  And    see    Haynes   v.    C,    28 

Ire.  418,  40  Am.  D.  416;   Robinson  Grat.  942,  946. 

V.  S.,  3  Tex.  Ap.  256;  S.  v.  Abbott,  19.  Ante,  §§  1083  (2),  1084. 

8  W.  Tla.  741;  S.  v.  West.  24  S.  D.  20.  1  Greenl.  Ev.,  §  108. 
2  0.  P.— 59 
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was  influenced  by  the  main  act,  or  proceeded  from  the  same 
motive?  If  so,  it  is  admissible,  otherwise  not.  Such  is 
the  doctrine  in  reason;  and,  it  is  submitted,  the  current  of 
authority  is,  at  least,  not  adverse.^i 

§  1086.  1,  The  Declarations. — The  admissibility  of  par- 
ticular acts  being  conceded,  whatever  of  a  nature  explan- 
atory thereof  was  during  their  performance  said,  whether 
by  the  doers  or  by  lookers-on,^^  by  the  parties  to  the  liti- 
gation, or  by  third  persons,  may,  subject  to  some  apparent 
or  real  qualifications,  be  given  in  evidence  whenever  the- 
acts  are.2'    In  this  way,  a  defendant  may  even  be  entitled 


21.  See,  and  compare,  Maher  v. 
P..  10  Mich.  212,  81  Am.  D.  781; 
Haynes  v.  C,  28  Grat.  942;  Stiles 
V.  S.,  57  Ga.  183;  S.  v.  Pike,  65 
Me.  Ill;  Pound  v.  S.,  43  Ga.  88; 
"Wise  V.  S.,  2  Kan.  419,  85  Am.  D. 
595;  McGlnnls  v.  S.,  31  Ga.  236;  P. 
V.  Henderson,  28  Cal.  465;  Hall  v. 
S.,  40  Ala.  698;  Crawford  v.  S., 
12  Ga.  142;  Reg.  v.  Menage,  3  Post. 
&  F.  310;  Keener  v.  S.,  18  Ga.  194, 
63  Am.  D.  269;  Mitchum  v.  S.,  11 
Ga.  615;  Blount  v.  S.,  49  Ala.  381; 
McCartney  v.  S.,  3  Ind.  353,  56  Am. 
D.  510;  Manaway  v.  S.,  44  Ala.  375; 
S.  T.  Wagner,  61  Me.  178;  Pennsyl- 
vania, etc.  Steam  Nav.  Co.  v.  Dand- 
rldge,  8  Gill  &  J.  248,  29  Am.  D. 
543;  Rosenbaum  v.  S.,  33  Ala.  354; 
Howser  v.  C;,  51  Pa.  332;  4  Cent. 
L.  J.  436;  Briggs  v.  C,  82  Va.  554; 
Nichols  V.  Winfrey,  90  Mo.  403; 
Rumbo  V.  S.,  28  Tex.  Ap.  30,  11 
S.  W.  680;  Joyce  v.  C,  78  Va.  287; 
S.  V.  Corcoran,  38  La.  Ann.  949; 
Thompson  v.  S.,  11  Tex.  Ap.  51; 
Brown  v.  S.,  9  Tex.  Ap.  81;  S.  v. 
Murphy,  84  N.  C.  742;  Satterwhite 
y.  S.,  6  Tex.  Ap.  609;  P.  v.  Marble, 
38  Mich.  117;  Tooney  v.  S.,  8  TeJc. 
Ap.  452;  S.  V.  Ramsey,  82  Mo.  133; 
Cox  V.  S.,  64  Ga.  374,  37  Am.  R.  76; 


Lampkin  v.  S.,  87  Ga.  516,  13  S.  E, 
523;  Stitt  v.  S.,  91  Ala.  10.  24  Am. 
St.  853,  8  So.  669;  Leeper  v.  S.,  29' 
Tex.  Ap.  63,  14  S.  W.  398;  Blackwell 
V.  S.,  29  Tex.  Ap.  194,  15  S.  W.  597; 
Schlemmer  v.  S.,  22  Vroom,  23;  P, 
V.  O'Neill,  112  N.  Y.  355,  19  N.  B. 
796;  Jordan  v.  S.,  81  Ala,  20,  1  So. 
577;  Morris  v.  S.,  146  Ala.  66,  41 
So.  274;  Williams  v.  S.,  147  Ala.. 
10,  41  So.  992;  Pate  v.  S.,  150  Ala. 
10,  43  So.  343;  Holland  v.  S.,  162- 
Ala.  5,  50  So.  215;  Arnold  v.  S., 
131  Ga.  494,  62  S.  B.  806;  Powers 
V.  P.,  42  111.  Ap.  427,  431;  Smith 
V.  Com.,  140  Ky.  563,  131  S.  W. 
499;  S.  V.  Bartley,  105  Me.  212,  7* 
A.  1129;  P.  V.  Yund,  163  Mich. 
504,  128  N.  W.  742;  S.  v.  Gavin,. 
199  Mo.  154,  97  S.  W.  575;  S.  v. 
Gardner,  83  S.  C.  476,  65  S.  B. 
630;  Lyles  v.  S.,  48  Tex.  Cr.  Ap. 
119,  86  S.  W.  763;  Menefee  v.  S., 
50  Tex.  Cr.  Ap.  249,  97  S.  W.  486; 
Herd  v.  S.,  50  Tex.  Cr.  Ap.  600,  99- 
S.  W.  1119. 

22.  Post,   §   1087. 

23.  S.  V.  Bvans,  65  Mo.  574,- 
Strange  v.  Donohue,  4  Ind.  327; 
CrofE  V.  Ballinger,  18  111.  200,  65 
Am.  D.  735;  S.  v.  Winner,  17  Kan. 
298;   S.  V.  Moore,  38  La.  Ann.  66; 
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to  introduce  in  his  own  behalf  his  accompanying  declara- 
tions,^* not  otherwise  admissible.*''    In  a  general  sense,  the 


Washington  v.  S.,  19  Tex.  Ap.  521, 
63  Am.  R.  387;  S.  v.  Schmidt,  73 
Iowa,  469,  35  N.  W.  590;  S.  v.  Drls- 
coU,  72  Iowa,  583,  34  N.  W.  428; 
Dlsmukes  v.  S.,  83  Ala.  287,  3  So. 
671;  Mack  t.  S.,  48  Wis.  271,  4  N. 
W.  449;  Brunet  v.  S.,  12  Tex.  Ap. 
521;  Wilson  v.  P.,  94  111.  299; 
Planegan  v.  S.,  64  Ga.  52,  56;  Hun- 
ter V.  S.,  11  Vroom,  495;  Black  v. 
S.,  8  Tex.  Ap.  329;  S.  v.  Walker, 
78  Mo.  380;  Werner  v.  C,  80  Ky. 
387;  Sneed  v.  S.,  28  Tex.  Ap.  56,  11 
g.  W.  834;  Stevens  v.  S.,  138  Ala. 
71,  35  So.  122;  Shirley  v.  S.,  144 
Ala.  35,  40  So.  269;  Appleton  v.  S., 
61  Ark.  590,  33  S.  W.  1066;  Moody 
V.  S.,  120  Ga.  868,  48  S.  B.  340; 
Grant  v.  S.,  124  Ga.  757,  53  S. 
E.  334;  Haines  v.  P.,  138  111.  Ap. 
49;  Bow  V.  P.,  160  111.  438,  43  N.  E. 
593;  S.  V.  Bigelow,  101  Iowa,  430, 
90  N.  W.  600;  Norfleet  v.  Com., 
17  Ky.  L.  1137,  33  S.  W.  938;  Law- 
rence V.  S.,  103  Md.  17,  73  A.  96; 
S.  V,  Horan,  32  Minn.  394,  396,  20 
N.  W.  905;  S.  v.  Gabriel,  88  Mo.  631; 
S.  V.  Duncan,  116  Mo.  288,  22  S. 
W.  699;  S.  V.  Biggerstaff,  17  Mont. 
510,  43  P.  709;  Hunter  v.  S.,  40  N. 
J.  L.  495;  Schlemmer  v.  S.,  51  N. 
J.  L.  23,  29,  15  A.  836;  S.  v.  Laster, 
871  N.  J.  L.  586,  60  A.  361;  P.  v.  Del 
Vermo,  192*  N.  Y.  470,  85  N.  B.  690; 
S.  V.  Jarrell,  141  N.  C.  722.. 53  S.  E. 
127;  S.  V.  Hlnson,  150  N.  C.  827, 
64  S.  E.  124;  Hawkins  v.  U.  S.,  3 
Okla.  Or.  Ap.  651,  108  P.  561;  S.  v. 
Brown,  28  Ore.  147,  41  P.  1042;  S. 
V.  Jones,  77  S.  C.  385,  58  S.  B.  8; 
Vann  v.  S.,  45  Tex.  Cr.  Ap.  434,  77  S. 
W.  813,  107  Am.  St.  997;  Humphrey 
T.  S.,  55  Tex.  Cr.  Ap.  329,  116  S.  W. 


77  S.  C.  385,  58  S.  E.  8;  Vann  v. 
S.,  45  Tex.  Cr.  Ap.  434,  77  S.  W. 
813,  107  Am.  St.  997;  Humphrey  v. 
S.,  55  Tex.  Cr.  Ap.  329,  116  S.  W. 
570;  Bronson  v.  S.,  59  Tex.  Cr.  Ap. 
17,  127  S.  W.  175;  S.  v.  Ryder,  80 
Vt.  422,  68  A.  652;  S.  v.  Ripley,  32 
Wash.  182,  72  P.  1036. 

24.  S.  V.  Abbott,  8  W.  Va.  741; 
Robinson  v.  S.,  3  Tex.  Ap.  256; 
Dukes  V.  S.,  11  Ind.  557,  71  Am.  D. 
370;  U.  S.  V.  Penn,  13  Bankr.  Reg. 
464;  S.  V.  Huntly,  3  Ire.  418,  40 
Am.  D.  416;  Reg.  v.  Abraham,  2  Car. 
&  K.  550,  3  Cox  C.  C.  430;  Pike  v. 
S.,  35  Ala.  419;  Stockman  v.  S.,  24 
Tex.  Ap.  387,  5  Am.  St.  894,  6  S. 
W.  298;  Irvine  v.  S.,  18  Tex.  Ap. 
51;  Phillips  V.  S.,  19  Tex.  Ap.  158; 
Wilson  V.  S.,  33  Ark.  557,  34  Am. 
R.  52;  McPhail  v.  S.,  9  Tex.  Ap. 
164;  P.  V.  Ah  Yute,  53  Cal.  613; 
Allen  V.  S.,  60  Ala.  19;  S.  v.  Walker, 
77  Me.  488,  1  A.  357;  Powers  v. 
West  Troy,  25  Huil,  561;  Harrison 
V.  S.,  20  Tex.  Ap.  387,  54  Am.  R. 
529;  S.  V.  Jacobs,  133  Mo.  Ap.  182,. 
113  S.  W.  244;  S  v.  Kane,  77  N.  J. 
L.  244,  72  A.  39;  S.  v.  McLaughlin,. 
149  Mo.  19,  50  S.  W.  315;  S.  v.. 
Lockett,  168  Mo.  480,  68  S.  W.  563; 
S.  v.  Davis,  104  Tenn.  501,  58  S. 
W.  122;  Griffin  v.  S.,  40  Tex.  Cr. 
312,  50  S.  W.  366,  76  Am.  St.  716; 
Teel  V.  S..  Tex.  1902),  69  S.  W. 
531. 

25.  U.  S.  V.  Imsand,  1  Woods,. 
581;  Golden  v.  S.,  19  Ark.  590;  S. 
V.  Ware,  62  Mo.  597;  Oliver  v.  S., 
17  Ala.  587;  S.  v.  Hildreth,  9  Ire. 
440,  51  Am.  D.  369;  Chaney  v.  S., 
31  Ala.  342;  Tipper  v.  C,  1  Met. 
Ky.  6, 
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declarations  from  whatever  source  must,  to  be  thus  admis- 
sible, be  contemporaneous  with  the  act  they  would  illus- 
trate.^® We  may  have  cases  apparently  requiring  them  to 
be  strictly  so.^'^  But  it  is,  at  least,  the  better  doctrine  that 
they  are  competent  whenever  near  enough  to  the  act  either 
before  or  after  it,  to  be  probably  prompted  by  the  same  mo- 
tive, not  an  afterthought,  and  apparently  to  constitute  of 
it  a  part;^^  otherwise  they  are  not  competent.^®  Thus, — 
2.    In  Homicide. — ^if,  after  an  encounter  which  will  end 


26.  Hall  V.  S.,  48  Ga.  607;  Nel- 
son V.  S.,  2  Swan  (Tenn.),  237; 
Young  V.  C,  28  Pa.  501;  XT.  S.  v. 
Gooding,  12  Wheat.  460;  Sheehy  v. 
Ter.,  9  Ariz.  269,  80  P.  356;  P.  v. 
Crespi,  115  Cal.  60,  46  P.  863; 
Ausmus  V.  P.,  47  Colo.  167,  107  P. 
204;  P.  V.  O'Brien,  92  Mich.  17,  52 
K.  W.  84;  Reg.  v.  Bedingfield,  14 
■Cox  C.  C.  341;  S.  v.  Stallings,  142 
Ala.  112,  38  So.  261;  Sullivan  v.  S., 
101  Ga.  800,  29  S.  E.  16;  Cole  v. 
S..  125  Ga.  276,  53  S.  E.  958; 
Powers  V.  Com.,  114  Ky.  237,  24 
Ky.  L.  1007,  70  S.  W.  644. 

27.  Cheek  v.  S.,  35  Ind.  492; 
Bland  v.  S.,  2  Ind.  608;  Ordway  v. 
Sanders,  58  N.  H.  132. 

28.  Thomas  v.  S.„  27  Ga.  287; 
Pound  V.  S.,  43  Ga.  88;  Monroe  v. 
S.,  5  Ga.  85;  Garber  v.  S.,  4  Coldw. 
161;  Mitchum  v.  S.,  11  Ga.  615; 
S.  V.  Garrand,  5  Or.  216;  Rex  v. 
■Gordon,  21  How.  St.  Tr.  485,  542; 
P.  V.  Vernon,  35  Cal.  49,  95  Am.  D. 
49;  Hatch  v.  Fuller,  131  Mass.  574; 
Johnson  v.  S.,  65  Ga.  94;  Lander  v. 
P.,  104  111.  248;  Keyes  v.  S.,  122 
Ind.  527,  23  N.  E.  1097;  Stagner  v. 
S.,  9  Tex.  Ap.  440;  S.  v.  Daley,  53 
Vt.  442,  38  Am.  R.  694;  Ward  v. 
White,  86  Va.  212,  19  Am.  St.  883, 
9  S.  E.  1021.  See  S.  v.  Evans,  65 
Mo.  674;  P.  v.  Ah  Lee,  60  Cal.  85. 

29.  Moses  V.   S.,  88  Ala.  78,  16 


Am.  St.  21,  7  So.  101;  S.  v.  Mc- 
Cracken,  66  Iowa,  569,  24  N.  W. 
43;  Doles  v.  S.,  97  Ind.  555;  Pharr 
V.  S.,  9  Tex.  Ap.  129,  10  Tex.  Ap. 
485;  Cooper  v.  S.,  63  Ala.  80;  S. 
V.  Frazier,  1  Houst.  Crim.  176;  S. 
V.  Hendricks,  32  Kan.  559,  4  P. 
1050;  Greenfield  v.  P.,  85  N.  Y., 
75,  39  Am.  R.  636;  Williams  v.  S., 
147  Ala.  10,  41  So.  992;  Williams  v. 
S.,  66  Ark.  264,  50  S.  W.  517;  Hall 
V.  S.,  48  Ga.  607,  608;  Herrington  v. 
S.,  130  Ga.  307,  60  S.  B.  572;  Steph- 
enson V.  S.,  110  Ind.  358,  11  N.  B. 
360,  59  Am.  216;  Hall  v.  S.,  132  Ind. 
317,  31  N.  E.  536;  Parker  v.  S.,  136 
Ind.  284,  35  N.  E.  1105;  S.  v. 
Pomeroy,  25  Kan.  349;  S.  v.  Carey, 
56  Kan.  84,  42  P.  371;  S.  v.  Howard, 
120  La.  311,  45  So.  260;  P.  v.  Mc- 
Bride,  120  Mich.  166,  78  N.  W.  1076; 
S.  v.  Raven,  115  Mo.  419,  22  S.  W. 
376;  S.  v.  Blrks,  199  Mo.  263,  97  S. 
W.  578;  S.  V.  Kelleher,  201  Mo.  614, 
100  S.  W.  470;  S.  v.  Daugherty,  17 
Nev.  376,  30  P.  1074;  Turner  v.  S., 
89  Tenn.  547,  15  S.  W.  838;  May- 
field  V.  S.,  101  Tenn.  673,  49  S.  W. 
742;  Tinsley  v.  S.,  52  Tex.  Cr.  Ap. 
61,  106  S.  W.  347;  Lockhart  v.  S., 
53  Tex.  cr.  Ap.  589,  111  S.  W.  1024; 
Bradley  v.  S.,  54  Tex.  Cr.  Ap.  53, 
111  S.  W.  733;  Pryse  v.  S.,  54  Tex. 
Cr.  Ap.  523,  113  S.  W.  938;  S.  v. 
Carlton,  48  Vt.  636. 
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in  death,  the  defendant,  or  the  wounded  man  makes  a  state- 
ment while  the  heat  of  it  is  on,  though  after  the  lapse  of 
a  period  not  definable  in  minutes,  yet  before  there  has  been 
time  to  reflect  and  plan,  it  is  admissible;  ^^  but  not  if  made 
later .^^    And — 

3.    In  Robbery — the  like  doctrine  applies.^^ 

§  1087.    The  Qualifications  of  these  Doctrines — are  not 

numerous  or  important.    Though  the  declarations  and  out- 


30.  O'Shields  v.  S.,  55  Ga.  696; 
Rex  V.  Foster,  6  Car.  &  P.  325; 
Insurance  Co.  v.  Mosley,  8  Wal. 
397;  Little  v.  C,  25  Grat.  921; 
Dillin  V.  P.,  8  Mich.  357;  Mitcliuni 
V.  S.,  11  Ga.  615;  Burns  v.  S.,  61 
Ga.  192;  S.  v.  Molisse,  38  La.  An. 
381,  58  Am.  R.  181;  P.  v.  Simpson, 
48  Mich.  474,  12  N.  W.  662;  S.  v. 
Euzebe,  42  La.  Ann.  727,  7  So. 
784;  Lambert  v.  P.,  29  Mich.  71; 
Kirby  v.  C,  77  Va.  681,  46  Am.  R. 
747;  Foster  v.  S.,  8  Tex.  Ap.  248; 
Kendrick  v.  S.,  55  Miss.  436;  Craig 
V.  S.,  30  Tex.  Ap.  619,  18  S.  W.  297; 
White  V.  S.,  30  Tex.  Ap.  652,  15  S. 
W.  823;  Stevenson  v.  S.,  69  Ga. 
68;  Mitchell  v.  S.,  71  Ga.  128;  Ex 
parte  Albitz,  29  Tex.  Ap.  128,  15  S. 
W.  173;  Weathersby  v.  S.,  29  Tex. 
Ap.  278,  15  S.  W.  823;  Drake  v. 
S.,  29  Tex.  Ap.  265,  15  S.  W.  725; 
Lewis  V.  S.,  29  Tex.  Ap.  201,  25 
Am.  St.  720,  15  S.  W.  642;  Warren 
V.  S.,  9  Tex.  Ap.  619,  35  Am.  R.  745. 
And  see  S.  v.  Garrand,  5  Or.  216; 
S.  V.  Carlton,  48  Vt.  636,  642,  643; 
S.  V.  Tilly,  3  Ire.  424;  Walker  v. 
S.,  146  Ala.  45,  41  So.  878;  Flem- 
ing V.  S.,  150  Ala.  19,  43  So.  219; 
Moran  v.  P.  (111.),  45  N.  E.  230; 
Selby  V.  Com.,  25  Ky.  L.  2209,  80 
S.  W.  221;  Kennedy  v.  Com.,  30 
Ky.  L.  1063,  100  S.  W.  242;  Com. 
V.  Hargis,   124  Ky.  356,   99   S.  W. 


348,  30  Ky.  L.  510;  S.  v.  Foley,  113 
La.  52,  30  So.  885,  104  Am.  St.  493; 
P.  V.  Leonardo,  199  N.  Y.  432,  92  N. 
E.  1060;  S.  V.  Epstein,  25  R.  I.  131, 
55  A.  204;  Flores  v.  S.  (Tex.  Cr. 
Ap.),  79  S.  W.  808;  Bateson  v.  S., 
46  Tex.  Cr.  Ap.  34,  80  S.  W.  88; 
Franklin  v.  S.  (Tex.  Cr.  Ap.),  88  S. 
W.  357. 

31.  Jackson  v.  S.,  52  Ala.  305; 
Hall  V.  S.,  40  Ala.  698;  C.  v.  Dens- 
more,  12  Allen,  535;  Crookham  v. 
S.,  5  W.  Va.  510;  S.  v.  Dominique, 
30  Mo.  585;  Starr  v.  S.,  25  Ala.  49; 
Smith  V.  S.,  53  Ala.  486;  Hall  v.  S./ 
48  Ga.  607;  Steele  v.  S.,  61  Ala. 
213;  S.  V.  Seymour,  1  Houst.  Crlm. 
508;  Stephenson  v.  S.,  110  Ind.  358, 
59  Am.  R.  216,  11  N.  B.  360;  S.  v. 
Johnson,  35  La.  Ann.  968;  Gonzales 
V.  S.,  28  Tex.  Ap.  130,  12  S.  W.  733; 
S.  V.  Rutledge,  37  La.  Ann.  378; 
Lynch  v.  S.,  24  Tex.  Ap.  350,  5  Am. 
St.  888,  6  S.  W.  190;  Stephens  v.  S., 
20  Tex.  Ap.  255;  Estell  v.  S.,  22 
Vroom,  182;  Everett  v.  S.,  62  Ga. 
65;  S.  V.  Pomeroy,  25  Kan.  349;  P. 
V.  Ehring,  65  Cal.  135,  3  P.  606. 
See  P.  V.  Robinson,  2  Par.  Cr.  235; 
Tucker  v.  S.,  133  Ga.  470,  66  S.  B. 
20. 

32.  S.  V.  Ah  Loi,  5  Nev.  99;  Rex 
V.  Wink,  6  Car.  &  P.  397;  S.  v. 
Horan,  32  Minn.  394',  50  Am.  R. 
583. 
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cries  of  persons  not  injured  or  on  trial  may  be  admissible,^* 
there  is  some  ground  for  saying  that  they  must  have  been 
connected  with  the  transaction  otherwise  than  as  mere 
lookers-on,^*  or  the  defendant  must  have  been  listening  and 
perhaps  under  circumstances  requiring  from  him  some  re- 
sponse.*^ But  an  examination  of  the  cases  in  the  preceding 
sections,  and  a  fresh  consultation  of  their  reasons,  will  sug- 
gest limits  to  this  limitation  of  the  doctrine.  Again,  there 
are  circumstances,  not  quite  definable,  wherein  the  state- 
ments of  the  defendant,  though  in  some  sense  of  the  res 
gestae,  are  so  far  short  of  elucidating  the  act,*®  or  so  much 
in  the  nature  of  mere  excuse  or  apology,*^  or  perhaps  so 
discredited  by  their  attendant  facts,*^  as  to  induce  the  court 
to  reject  them.  Nor  is  the  jury  required  to  believe  excul- 
pating declarations  though  admitted.** 


33.  S.  V.  Wagner,  61  Me.  178; 
Blount  V.  S.,  49  Ala.  381;  Patten  v. 
P.,  18  Mich.  314,  100  Am.  D.  173; 
Stovall  V.  Farmers'  and  Merchants' 
Bank,  8  Sm.  &  M.  305;  47  Am.  D. 
85;  Bennett  v.  Smith,  21  Barb, 
439;  Leggett  v.  S.,  15  Ohio,  283; 
Liles  V.  S.,  30  Ala.  24,  68  Am.  D. 
108;  Dunham  v.  S.,  8  Ga.  Ap.  668, 
70  S.  E.  Ill;  Harnage  v.  S.,  7  Ga. 
Ap.  573,  67  S.  E.  694;  Hartnett  v. 
McMahan,  168  Mass.  3,  46  N.  B. 
392;  Woodward  v.  S.,  58  Tex.  Cr. 
Ap.  412,  126  S.  W.  271. 

34.  Bradshaw  v.  C,  10  Bush, 
576;  Flynn  v.  S.,  43  Ark.  289;  S. 
V.  Oliver,  39  La..  Ann.  470,  2  So. 
194;  S.  V.  Ramsey,  48  La.  Ann.  1407, 
20  So.  904;  Hall  v.  S.,  130  Ala.  45, 
30  So.  422;  Merritt  v.  S.,  107  Ga. 
675,  34  S.  E.  361;  Davids  v.  P.,  192 
111.  176,  61  N.  B.  537;  Selby  v.  Com., 
25  Ky.  L.  2209,  80  S.  W.  221;  S.  v. 
Elkins,  101  Mo,  344,  14  S.  W.  116; 
S.  V.  Sexton,  147  Mo.  89,  48  S.  W. 
452;  S.  V.  Thornhill,  177  Mo.  691, 
76  S.  W.  948;  S.  v.  McCourry,  128 
N.  C.  594,  38  S.  B.  883. 


35.  McKee  v.  P.,  36  N.  Y.  113, 
116;  S.  V.  Gillick,  7  Iowa,  287;  S. 
V.  Nash,  7  Iowa,  347.  And  see  C. 
V.  Harwood,  4  Gray,  41,  64  Am.  D. 
49. 

36.  P.  V.  Wyman,  15  Gal.  70;  S. 
V.  Evans,  65  Mo.  574;  Bassham  v. 
S.,  38  Tex.  622;  P.  v.  Williams,  3 
Abb.  Ap.  596;  Sills  v.  S.,  76  Ala. 
92;  Kennedy  v.  S.,  85  Ala.  326,  E 
So.  300;   Weyrich  v.  P.,   89  111.  90. 

37.  Spivey  v.  S.,  26  Ala.  90; 
Lander  v.  S.,  12  Tex.  462;  Monroe 
v.  S.,  5  Ga.  85;  Stone  v.  Segur, 
11  Allen,  568,  571;  S.  v.  Slack,  1 
Bailey,  330;  Scaggs  v.  S.,  8  Sm.  & 
M.  722;  S.  v.  Umfried,  76  Mo.  404; 
S.  v.  Moore,  104  N.  C.  743,  10  S.  B. 
183;  Bodine  v.  S.,  129  Ala.  106,  29 
So.  926;  Thornton  v.  S.,  107  Ga.  683, 
33  S.  B.  673;  Collins  v.  P.,  194  111. 
506,  62  N.  E.  902;  Sullivan  v.  S., 
80  Miss.  596,  32  So.  2. 

38.  S.  V.  Atkinson,  6  Jones,  N. 
C.  65. 

39.  Reg.  V.  Menage,  3  Fost.  & 
F.  310;   Wise  v.  S.,  24  Ga.  31;   P. 
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IX.    Statutory  Changes  in  the  Rules  of  Evidence. 

§  1088.  Congress — cannot  change  the  rules  of  evidence 
in  the  State  courts.***    But — 

§  1089.  1.  Within  its  own  Jurisdiction, — since  the 
Tules  of  evidence  pertain  to  the  remedy,*^  either  the  na- 
tional or  the  State  legislature  may  modify  them  from  time 
to  time  at  pleasure,  even  as  to  past  transactions,*^  provided 
its  statute  is  not  in  terms  to  become — 

2.  Ex  Post  Facto. — ^Most  statutes  of  evidence  are  not 
•of  a  sort  thus  forbidden,  yet  it  has  long  been  recognized 
that  one  may  be  such.  How  on  the  latest  expositions  of 
the  courts  the  question  stands,  the  author  explained  in 
^'New  Criminal  Law."** 

§  1090.  Not  Unconstitutional — are,  as  to  past  transac- 
tions, properly  limited  provisions  concerning  the  compe- 
tency of  witnesses**  and  of  documentary  evidence,*^  the 
"burden  of  proof,*®  the  effect  in  evidence  of  the  implements 
of  crime,*'^  and  the  like.*® 


-y.  "Woody,  48  Cal.  80.  See  also,  as 
to  the  restrictions  of  the  doctrine. 
"Williams  v.  S.,  4  Tex.  Ap.  5;  Boothe 
T.  S.,  4  Tex.  Ap.  202;  Foster  v.  S., 
4  Tex.  Ap.  246;  Harrall  v.  S.,  4 
Tex.  Ap.  427;  Allen  v.  S.,  4  Tex. 
Ap.   581. 

40.  Bowlin  v.  C,  2  Bush.  5,  92 
Am.  D.  468. 

41.  Stat,  crimes,  §§  175,  176, 
178. 

42.  Rich.  V.  Flanders,  39  N.  H. 
304;  Herbert  v.  Easton,  43  Ala. 
S47;  Howard  v.  Moot,  64  N.  Y.  262; 
Hand  v.  Ballon,  2  Kern,  541. 

43.  New  Crim.  Law,  I,  §§  279- 
■284,  and  particularly  §§  281  (3), 
:281a;  Lindzey  v.  S.,  65  Miss.  542,  5 
So.  99;  In  re  Wright,  3  Wy.  478, 
31  Am.  St.  94'. 

44.  Wiikins  v.  Malone,  14  Ind. 
153 ;  Thigpen  v.  Mississippi  Central 
Hid.,  32  Miss.  347;  U.  S.  v.  Cigars, 


1  Woolw.  123;  Compare  P.  v. 
Dickerson,  164  Mich.  148,  129  N.  W. 
199. 

45.  U.  S.  V.  Harrell,  1  McAl. 
243;  S.  V.  Donato,  127  La.  393,  53 
So.   662. 

46.  Delaplaine  v.  Cook,  7  Wis. 
44;  C.  V.  Curran,  119  Mass.  206; 
Paducah  v.  Ragsdale,  122  Ky.  425, 
92  S.  W.  131.. 

47.  S.  V.  Cunningham,  25  Conn. 
195;  S.  V.  Griffin,  154  N.  C.  611, 
70  S.  B.  292. 

48.  Nims  v.  Palmer,  6  Cal.  8; 
Nims  V.  Johnson,  7  Cal.  110;  S. 
V.  Beach,  147  Ind.  74,  36  L.  R.  A. 
179,  43  N.  K  949,  46  N.  B.  145;  S. 
V.  Sheppard,  64  Kan.  451,  67  P. 
870;  S.  V.  Bloor,  20  Mont.  474,  52 
P.  611;  P.  V.  Slcklesi  156  N.  Y.  541; 
51  N.  B.  288;  Com.  v.  Barner,  199 
Pa.  535,  49  A.  60. 


CHAPTER  LXXIV. 

WEIGHT  OF  EVIDENCE  AND  THE  RULE  OF  REASONABLE  DOUBT. 

§  1091.  Weight — Effect. — Not  the  weight  or  conclusive- 
ness of  evidence,  but  its  tendency  to  establish  the  issue,  is 
the  ground  whereon  the  court  admits  it  to  the  jury.*®  It& 
effect,  or  weight,  is  for  them.s°  And  still  it  is  for  the  court 
to  determine  the  degree  of  certainty  with  which  the  jury 
must  be  satisfied  that  the  issue  is  proved.    Now, — 

§  1092.  The  Analogies  to  Civil  Evidence, — at  this  point, 
disappear.  The  graver  consequences  to  the  defendant  of 
a  verdict  against  him  call  for  higher  proofs;  and  the  inter- 
ests of  the  plaintiff  State,  which  are  always  impaired  by 
a  wrongful  conviction,  give  further  voice  to  this  demand.®^ 
Therefore  in  a  case  of  reasonable  doubt,  the  same  consid- 
erations which  prompted  the  prosecution  require  an  ac- 
quittal. Blackstone  deems  it  "better  that  ten  guilty  per- 
sons escape  than  that  one  innocent  suffer;"  and  he  says 
that  thus  "the  law  holds. "^^  True,  such  numerical  com- 
parison is  obviously  impossible,  and  no  judge  should  charge 
a  jury  in  these  terms;  °^  but  the  general  doctrine  to  which 
they  point  is  beyond  dispute.     Hence, — 

49.  Ante,  §§  978,  989;  Andrews  Ap.  141,  70  S.  E.  894;  P.  v.  Nail,  242 
V.  P.,  60  111.  354.  111.  284,  89  N,  E.  1012;  P.  v.  McCann,. 

50.  Ante,  §§  979  (3,  4),  989a;  247  111.  130,  93  N.  E.  100;  Cotner  v. 
Burrell  v.  S.,  18  Tex.  713;  Dick  v.  S.,  173  Ind.  168,  89  N.  E.  847;  S. 
S.,  87  Ala.  61,  6  So.  395;  S.  v.  Gee,  v.  Shelton,  223  Mo.  118,  122  S.  W. 
85  Mo.  647;  Quock  Ting  v.  U.  S.,  732;  Schultz  v.  S.,  89  Neb.  34,  130 
140  U.  S.  417,  420,  421,  11  S.  Ct.  733,  N.  W.  105;  P.  v.  Ferrara,  189  N.  Y. 
851;  Swan  v.  P.,  98  111.  610;  Barnett  414,  92  N.  E.  1054. 

V.  C,  84  Ky.  449,  1  S.  W.  722;  Nich-  51.    Ante,  §§  40,  293,  294. 

ols  V.   S.,   92   Ark.   421,   122   S.   W.  52.     4  Bl.  Com.  358. 

1003;    S.  V.  Wright   (Del.  1911),  79  53.     Garden  v.  S.,  84  Ala.  417,  4 

A.   399;    Knight  v.   S.,   60   Fla.   19,  So.  823;   Garlick  v.  S.,  79  Ala.  265. 

53   So.   541;    Stanley  v.   S.,   9   Ga.  And  see  Farrlsh  v.  S.,  6?  Ala.  164. 
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§  1093.  "Reasonable  Doubt. '  '—On  the  issue  of  guilty  or 
not  guilty,  the  jury,  to  convict,  must  be  satisfied  of  the  de- 
fendant's guilt  "beyond,"  in  the  established  language  of 
the  courts,  "a  reasonable  doubt. "^*'  This  is  the  rule 
equally  in  the  lower  offenses  and  in  the  higher, — in  all 
criminal  cases.^^  And  it  extends  to  and  comprehends  each 
and  every  particular  ^®  of  this  issue  when  considered  in 
combination;  ^^  but  the  jury  need  not  split  the  particulars 


54.  Ante,  §§  1076,  1079;  S.  v. 
Newman,  7  Ala.  69;  Shultz  v.  S., 
13  Tex.  401;  P.  v.  Thayer,  1  Par. 
Cr.  595;  Brown  v.  S.,  23  Tex.  195; 
C.  V.  Tuttle,  12  Cush.  502;  Tweedy 
V.  S.,  5  Iowa,  433;  P.  v.  Milgate, 
5  Cal.  127;  Pate  v.  P.,  3  Oilman, 
644,  661;  Hiler  v.  S.,  4  Blackf.  552; 
"Wise  V.  S.,  2  Kan.  419,  85  Am.  D. 
595;  Gardiner  v.  S.,  14  Mo.  97;  S. 
V.  Fugate,  27  Mo.  535;  Sullivan  v. 
S.,  52  Ind.  309;  Peri  v.  P.,  65  111. 
17;  S.  V.  Dunn,  18  Mo.  419;  Conner 
V.  S.,  34  Tex.  659;  Clark  v.  S.,  37 
Ga.  191;  White  v.  S.,  36  Tex.  347; 
Camplin  v.  S.,  1  Tex.  Ap.  108;  P. 
V.  Woody,  45  Cal.  289;  Fury  v.  S., 
8  Tex.  Ap.  471;  P.  v.  Brown,  56 
Cal.  405;  Templeton  v.  S.,  5  Tex. 
Ap.  398;  Bain  v.  S.,  74  Ala.  38; 
Castle  V.  S.,  75  Ind.  146;  Bennett 
V.  S.,  86  Ga.  401,  22  Am.  St.  465, 
12  S.  B.  806;  U.  S.  v.  Searcey,  26 
Fed.  Rep.  435;  S.  v.  ShafCer,  89 
Mo.  271,  1  S.  W.  293;  McDade  v. 
S.,  27  Tex.  Ap.  641,  11  Am.  St.  216, 
11  S.  W.  672;  Thurmond  v.  S.,  27 
Tex.  Ap.  347,  11  S.  W.  451;  Pribble 
V.  P.,  49  Colo.  210,  112  P.  220;  S.  v. 
Honey,  6  Penn.  (Del.),  148,  65  Atl. 
764;  Spies  v.  P.,  122  111.  1,  12  N.  B. 
865,  17  N.  E.  898,  3  Am.  S't.  3200;  S. 
V.  Gleim,  17  Mont.  17,  41  P.  998,  52 
Am.  St.  655,  31  L.  R.  A.  294;  Law- 
head  V.  S.,  46  Neb.  607,  65  N.  W. 
779;   Fanton  v.  S.,  50  Neb.  351,  69 


N.  W.  953,  36  L.  R.  A.  158;  P.  v. 
Hughes,  137  N.  Y.  29,  32  N.  E.  1105; 
Com.  V.  Conroy,  207  Pa.  St.  212,  56- 
A.  427;  U.  S.  v.  Heath,  19  Wash. 
L.  R.  818. 

55.  Wasden  v.  S.,  18  Ga.  264; 
S.  V.  King,  20  Ark.  166;  Fuller  v. 
S.,  12  Ohio  St.  433;  Satterwhite- 
V.  S.,  28  Ala.  65,  71;  C.  v.  Intoxi- 
cating Liquors,  115  Mass.  142; 
Stewart  v.  S.,  44  Ind.  237;  Hawes 
V.  S.,  88  Ala.  37,  7  So.  302;  Dyson 
V.  S.,  13  Tex.  Ap.  402;  Vandeventer 
V.  S.,  38  Neb.  592,  57  N.  W.  397;  S. 
V.  Hicks,  125  N.  C.  636.  34  S.  E.  247. 

56.  Venue.  As  seen  in  another 
connection,  ante,  §  384  (2),  there  is- 
some  doubtful  authority  for  saying- 
that  the  doctrine  of  reasonable- 
doubt  does  not  extend  to  the  proof 
of  the  place.  Andrews  v.  S.,  21 
Fla.  598. 

57.  Gore  v.  S.,  58  Ala.  391;  Wade- 
V.  S.,  71  Ind.  535;  Wright  v.  S.,  69- 
Ind.  163,  35  Am.  R.  212;  Kendrick: 
V.  S.,  55  Miss.  436;  Ake  v.  S.,  S 
Tex.  Ap.  398,  32  Am.  R.  586;  S.  v. 
Carpenter,  1  Houst.  Crim  367;  P> 
V.  Riordan,  117  N.  Y.  71,  22  N.  B. 
455;  P.  V.  Downs,  123  N.  Y.  558, 
25  N.  E.  988;  S.  v.  Schweitzer,  5T 
Conn.  532,  18  A.  787;  C.  v.  Gerade, 
145  Pa.  289,  27  Am.  St.  689,  22  A. 
464;  Tiffany  v.  C,  121  Pa.  165.  5 
Am.  St.  775,  15  A.  462;'  Powell  v. 
S.,  28  Tex.  Ap.  393,  13  S.  W.  599; 
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of  the  issue,  and  find  each  severally  beyond  a  reasonable 
■doubt.^^ 

§1094.  1.  Interpreting  "Reasonable  Doubt."— There 
are  no  words  plainer  than  "reasonable  doubt,"  and  none 
so  exact  to  the  idea  meant.  Hence  some  judges,  it  would 
seem  wisely,  decline  attempting  to  interpret  them  to  the 
jury.^*  Others  deem  that  some  explanation  should  be 
given,  especially  if  requested;  ^^  or  deem  that  a  neglect  to 
make  the  request  justifies  the  ommission.*^     Still. — 

2.  Negative  Descriptions, — ^if  carefully  framed,  may  be 
safe  and  perhaps  sometimes  helpful;  as,  that  it  is  not  a 
whimsical  or  vague  doubt  ^^  or  conjecture,®*  or  captious 
•doubt,**  or  any  doubt,*^  or  a  real  doubt,®*  not  an  impossi- 


S.  V.  Blydenburgh,  135  Iowa,  264, 
112  N.  W.  634;  Gavin  v.  S.,  42  Fla. 
332,  29  So.  405;  S.  v.  Maher,  25 
Nev.  465,  62  P.  236;  Hodge  v.  Ter., 
11  Okla.  213,  66  P.  1077. 

58.  Barr  v.  S.,  10  Tex.  Ap.  507; 
Webb  V.  S.,  9  Tex.  Ap.  490;  King 
V.  S.,  9  Tex.  Ap.  515;  Davis  v.  P., 
114  111.  86,  29  N.  E.  192;  P.  v.  Wil- 
lett,  36  Hun,  500;  Acker  v.  S.,  23 
Vroom,  259;  Crews  v.  P.,  120  111. 
317,  11  N.  E.  404;  Murphy  v.  S., 
108  Ala.  10,  18  So.  557;  Spraggins 
V.  S.,  150  Ala.  89,  43  So.  214;  Lack- 
•ey  V.  S.,  67  Ark.  416,  55  S.  W.  213; 
Davis  V.  P.,  114  111.  86,  29  N.  E. 
192;  Keating  v.  P.,  160  111.  480,  43 
TSr.  E.  724;  Williams  v.  P.,  166  111. 
132,  46  N.  E.  749;  P.  v.  Probst,  237 
111.  390,  86  N.  E.  588;  Morgan  v.  S., 
51  Neb.  672,  71  N.  W.  788;  Kastner 
T.  S.,  58  Neb.  767,  79  N.  W.  713. 

59.  S.  V.  Reed,  62  Me.  129,  142; 
Mickey  v.  C,  9  Bush,  593;  Butler 
V.  S.,  7  Bax.  35;  Schultz  v.  S.,  20 
Tex.  Ap.  315;  S.  v.  Sauer,  '38  Minn. 
438,  439,  38  N.  W.  355. 

60.  S.  V.  Heed,  57  Mo.  252,  254; 
"Williams  v.   S.,   52   Ala.   411;    Mad- 


den V.  S.,  67  Ga.  151;  Waoaser  v. 
P.,  134  111.  438,  23  Am.  St.  683,  25 
N.  E.  564. 

61.  P.  v.  Christensen,  85  Cal. 
568,  24  P.  888;  Colee  v.  S.,  75  Ind. 
511. 

62.  McGuire  v.  S.,  43  Tex.  210; 
C.  V.  Drum,  58  Pa.  9;  S.  v.  Bode- 
kee,  34  Iowa,  520;  S.  v.  Tyre,  6 
Penn.  (Del.),  343,  67  Atl.  199;  S.  v. 
Curdy  (Del.  1910),  75  A.  868;  S.  v. 
Brewlngton  (Del.  1910),  78  A.  402; 
S.  V.  Reese  (Del.  1911),  79  A.  217; 
Com.  V.  Drum,  58  Pa.  St.  9;  S.  v. 
Abbott,  64  W.  Va.  41,  62  S.  E.  693. 

63.  Giles  v.  S.,  6  Ga.  276; 
Bluett  V.  S.,  151  Ala.  41,  44  So.  84; 
S.  V.  Adams,  6  Penn.  (Del.),  178,  65 
Atl.  510;  Fletcher  v.  S.,  90  Ga.  468, 
17  S.  E.  100. 

64.  S.  V.  Swain,  68  Mo.  605; 
Talbert  v.  S.,  121  Ala.  33,  25  So. 
690. 

65.  Kidd  V.  S.,  83  Ala.  58,  3  So. 
442;  Humbree  v.  S.,  81  Ala.  67,  1 
So.   548. 

66.  S.  V.  Owens,  79  Mo.  619;  S. 
V.  Smith,  21  Mo.  Ap.  595.  See  S. 
V.  Payton,  90  Mo.  220,  2  S.  W.  394. 
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bilitv^^  not  an  exclusion  of  every  hypothesis  but  guilt,®* 
l)ut  it  is  a  reasonable  doubt,®^  arising  out  of  the  state  of 
the  proofs.''"  A  "well  founded  doubt"  requires  an  ac- 
quittal J  ^ 

3.  Of  Affirmative  Definitions, — we  have  not  one  which 
can  safely  be  pronounced  both  helpful  and  accurate.  But — 

4.  Moral  Certainty. — Most  judges  deem  the  expression 
■"to  a  moral  certainty"  to  be  equivalent  to  "beyond  a  rea- 
sonable doubt,"  therefore  properly  used  in  explanation  of 
the  latter .'^2    And  on  the  whole,  such  "defining,"  if  that 


67.  S.  -v.  Nuesleln,  25  Mo.  Ill; 
C.  V.  Harman,  4  Pa.  269;  Pate  v. 
P.,  3  Gilman,  644;  Mose  v.  S.,  36 
Ala.  211;  Owens  v.  S.,  52  Ala.  400; 
S.  V.  Van  Winkle,  6  Nev.  340;  Earll 
T.  P.,  73  ni.  329;  S.  v.  Evans,  55 
Mo.  460;  S.  v.  Gann,  72  Mo.  374; 
McKleroy  v.  S.,  77  Ala.  95. 

68.  S.  V.  Ford,  21  Wis.  610; 
Hay  V.  S.,  50  Ala.  104;  Cohen  v.  S., 
50  Ala.  108;  Little  v.  S.,  89  Ala. 
99,  8  So.  82;  TJ.  S.  v.  Logan,  45 
Fed.  Rep.  872.  See  C.  v.  Annis, 
15  Gray,  197;  Turner  v.  S.,  4  Lea, 
206;  Buntain  v.  S.,  15  Tex.  Ap.  490; 
S.  V.  Willlngliam,  33  La.  Ann.  537. 
It  should  be  a  "reasonable" 
hypothesis.  Martin  v.  S.,  38  Ga. 
293. 

Ante,  §  1093;  Pollard  v.  S.,  53 
Miss.  410,  424,  24  Am.  R.  703;  S. 
T.  Rounds,  76  Me.  123.  Doubt 
■"from  any  cause"  has  been  deemed 
too  strong  an  expression.  Long  v. 
S.,  38  Ga.  491. 

70.  Earll  v.  P.,  73  HI.  329;  P. 
V.  Brannon,  47  Cal.  96;  S.  v.  Os- 
trander,  18  Iowa,  435;  Pollard  v. 
S.,  supra;  S.  v.  Crawford,  34  Mo. 
200;  Bray  v.  S.,  41  Tex.  560; 
Wacaser  v.  P.,  134  111.  438,  23  Am. 
St.  683,  25  N.  B.  564;  S.  v.  Bush, 
122   Ind.    42,    23    N.    B.    677;    S.   v. 


Hickam,  95  Mo.  322,  6  Am.  St.  54, 
8  S.  W.  252;  P.  V.  Finley,  38  Mich, 
482;  Houser  v.  S.,  58  Ga.  78;  Jar- 
rell  V.  S.,  58  Ind.  293;  S.  v.  Hayden, 
45  Iowa,  11;  Smith  v.  P.,  74  111, 
144;  Dunn  v.  P.,  109  lU.  635;  Gan- 
non V.  P.,  127  111.  507,  11  Am.  St 
147.  21  N.  B.  525;  U.  S.  v.  Means, 
42  Fed.  Rep.  599;  Perry  v.  S.,  87 
Ala.  30,  6  So.  425;  Dick  v.  S.,  87 
Ala.  61,  6  So.  395;  Vann  v.  S.,  83 
Ga.  44,  9  S.  E.  945;  S.  v.  Clayton, 
100  Mo.  516,  13  S.  W.  819.  See 
Densmore  v.  S.,  67  Ind.  306,  33 
Am.  R.  96;  Bland  v.  S.,  4  Tex.  Ap. 
15;  Ham  v.  S.,  4  Tex.  Ap.  645;  S. 
V.  Coates  (Del.  1911),  79  A.  213; 
S.  V.  Wright  (Del.  1911),  79  A.  399. 

71.  Brotherton  v.  P.,  75  N.  Y. 
159.  A  substantial  doubt  of  guilt 
on  a  full  and  fair  consideration '  of 
all  the  evidence  and  not  a  mere 
possibility  of  innocence.  S.  v. 
Spaugh,  200  Mo.  571,  98  S.  W.  55. 

72.  C.  V.  Costley,  118  Mass.  1, 
24;  P.  V.  Brannon,  47  Cal.  96;  P. 
V.  Ashe,  44  Cal.  288;  S.  v.  Ostran- 
der,  18  Iowa,  435;  Williams  v.  S.* 
52  Ala.  411;  Turbeville  v.  S.,  40 
Ala.  715;  S.  v.  Van  Winkle,  6  Nev. 
340;  Giles  v.  S.,  6  Ga.  276;  Don- 
nelly V.  S.,  2  Dutcher,  601;  Pullen 
V.    S.,    28   Tex.   Ap.   114,   12   S.   W. 
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is  the  word  for  it,  has  the  support  of  our  American  author- 
ities; but  practically  it  will  darken  more  minds,  of  the 
classes  from  whom  our  jurors  are  mainly  drawn,  than  it 
will  enlighten. 

5.  Own  Affairs. — ^A  definition  sometimes  approved  is,, 
in  the  words  of  Frazer,  J.,  that  there  is  a  reasonable  doubt 
when  the  evidence  fails  to  satisfy  the  jury  "with  such  cer- 
tainty that  a  prudent  man  would  feel  safe  in  acting  upon 
it  in  his  own  important  affairs.  "''^  On  the  other  hand,, 
the  correctness  of  this  is  denied.''*  Possibly  in  some  cir- 
cumstances, if  we  could  deem  this  instruction  correi3t  in 
law,  it  would  be  helpful;  yet,  on  the  whole,  it  is  less  clear 
than  the  phrase  it  would  explain. 

6.  Other  Attempted  Definings — are  either  incorrect  or 
less  available.'^^ 


502;  Morgan  v.  S.,  48  Ohio  St.  371; 
McKee  v.  S.,  82  Ala.  32,  2  So.  451; 
S.  T.  Bridges,  29  Kan.  138;  Terri- 
tory V.  Owings,  3  Mont.  137;  Ter- 
ritory V.  McAndrews,  3  Mont.  158; 
Jones  V.  S.,  7  Tex.  Ap.  457;  Chllds 
V.  S.,  58  Ala.  349;  Heard  v.  S.,  70 
Ga.  597;  P.  v.  Beck,  58  Cal.  212; 
P.  V.  Davis,  64  Cal.  440,  1  P.  889; 
Shelton  v.  S.,  12  Tex.  Ap.  513 ;  Riley 
V.  S.,  88  Ala.  188,  7  So.  104.  See 
also  Winter  v.  S.,  20  Ala.  39;  Ray 
V.  S.,  50  Ala.  104;  Cohen  v.  S.,  50 
Ala.  108;  McAlpine  v.  S.,  47  Ala. 
78;  Schultz  v.  S.,  20  Tex.  Ap.  315. 
73.  Arnold  v.  S.,  23  Ind.  170; 
S.  V.  Nash,  7  Iowa,  347;  S.  v. 
Ostrander,  18  Iowa,  435,  458;  May 
V.  P.,  60  111.  119;  Wacaser  v.  P., 
134  111.  438,  23  Am.  St.  683,  25  N. 
E.  564;  S.  v.  King,  9  Mont.  445,  24 
P.  265;  Jarrell  v.  S.,  58  Ind.  293; 
Dunn  V.  P.,  109  111.  635;  Garfield  v. 
S.,  74  Ind.  60;  Gannon  v.  P.,  127 
111.  507,  11  Am.  St.  147,  21  N.  E. 
525.  And  see  S.  v.  Crawford,  34 
Mo.  200. 


74.  Jane  v.  C,  2  Met.  Ky.  30, 
33;  S.  V.  Oscar,  7  Jones,  N.  C.  305; 
S.  V.  Shettleworth,  18  Minn.  209; 
S.  V.  Rover,  11  Nev.  343;  P.  v.  Ab 
Sing,  51  Cal.  372;  P.  v.  Bemmerly, 
87  Cal.  117,  25  P.  266;  C.  v.  Miller, 
139  Pa.  77,  23  Am.  St.  170,  21  A. 
138.  And  see  S.  v.  Dineen,  10  Minn. 
407,  416. 

75.  Equivalent.  That  the  evi- 
dence must  be  equal  in  weight  to 
the  direct  testimony  of  one  witness 
is  incorrect  or  misleading.  Cicely 
V.  S.,  15  Sm.  &  M.  202;  C.  v.  Tuttle, 
12  cash.  502.  See  S.  v.  Nelson,  11 
Nev.  334;  Blackman  v.  S.,  36  Ala. 
295. 

On  the  general  question,  see  fur- 
ther. Browning  v.  S.,  30  Miss.  656; 
Purkey  v.  S.,  3  Heisk.  26;  Sowder 
V.  C,  8  Bush.  432;  Holloway  v.  C, 
11  Bush,  344;  Mackey  v.  P.,  2  Colo. 
13;  Bowler  v.  S.,  41  Miss.  570; 
Fields  V.  S.,  47  Ala.  603,  11  Am.  R. 
771;  Peterson  v.  S.,  47  Ga.  524;  S. 
V.  Pierce,  8  Nev.  291;  White  v.  S., 
11  Tex.  769;  McElven  v.  S.,  30  Ga. 
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§1095.  In  what  Issues — (Preponderance). — In  civil 
<3auses,  not  involving  crime,  only  a  preponderance  of  evi- 
dence is  required  of  the  party  wlio  has  the  burden  of 
proof.''®  And  the  reason  of  the  different  rule  In  criminal  ^'' 
limits  it  to  the  main  issue  of  guilty  or  not  guilty,  wherein 
ihe  State  has  the  burden  of  proof.  To  the  whole  of  this 
issue  it  extends;  ''^  as,  if  the  question  is  whether  the  higher 
■degree  of  the  offense  was  committed,  or  only  the  lower, 
the  jury,  to  convict  of  the  higher,  must  be  satisfied  of  this 
•degree  beyond  a  reasonable  doubt.''*  But  where,  in  a  crim- 
inal case,  the  proof  of  any  matter  devolves  on  the  defend- 
ant, he  need  show  it  only  by  a  preponderance  of  evidence, 


«69;  Whatley  v.  S.,  91  Ala.  108,  9 
•So.  236;  S.  v.  Bridges,  29  Kan.  138; 
Bradshaw  v.  S.,  17  Neb.  147,  22  N. 
W.  361;  Cowan  v.  S.,  22  Neb.  519, 
35  N.  W.  405;  Ross  v.  S.,  92  Ala.  28, 
25  Am.  St.  20,  9  So.  357;  S.  v.  Sloan, 
55  Iowa,  217,  7  N.  W.  516;  Bush  v. 
■S.,  65  Ga.  658;  P.  v.  Marble,  38 
Mich.  117;  Coleman  v.  S.,  59  Ala. 
52;  McMillan  v.  S.,  7  Tex.  Ap.  142; 
Wallace  v.  S.,  9  Tex.  Ap.  299; 
Holmes  v.  S.,  9  Tex.  Ap.  313;  Lewis 
V.  S.,  29  Tex.  Ap.  105,  14  S.  W. 
1008;  S.  V.  Porter,  64  Iowa,  237,  20 
N.  W.  168;  Densmore  v.  S.,  67  Ind. 
306,  33  Am.  R.  96;  P.  v.  StubenvoU, 
■62  Mich.  329,  28  N.  W.  883;  S.  T. 
Johnson,  37  Minn.  493,  35  N.  W. 
865;  Jackson  v.  S.,  9  Tex.  Ap.  114; 
Spies  V.  P..  122  111.  1,  3  Am.  St.  320, 
12  N.  B.  865;  P.  v.  Hall,  94  Cal.  595, 
SO  P.  7;  Clark  v.  C,  123  Pa.  555, 
16  A.  795;  P.  v.  Whitney,  53  Cal. 
420;  P.  V.  Carrillo,  70  Cal.  643,  11 
P.  840;  McMeen  v.  C,  114  Pa.  300, 
■9  A.  878;  House  v.  S.,  9  Tex.  Ap. 
567;  Darby  v.  S.,  79  Ga.  63,  3  S. 
TS.  663;  S.  v.  Ruby,  61  Iowa,  86,  15 
N.  W.  848;  P.  v.  Brown,  59  Cal. 
345. 


76.  Miller  v.  Balthasser,  78  111. 
302;  Strader  v.  Mullane,  17  Ohio  St. 
624;  Crabtree  v.  Reed,  50  111.  206; 
P.  V.  Christman,  66  111.  162;  Peak 
V.  P.,  76  111.  289 ;  McBee  v.  Bowman, 
89  Tenn.  132,  14  S.  W.  481;  Galves- 
ton, etc.  Ry.  V.  Matula,  79  Tex.  577, 
15  S.  W.  573;  Welch  v.  Jugenhei- 
mer,  56  Iowa,  11,  47  Am.  R.  77,  8  N. 
W.  673;  Wood  v.  Porter,  56  Iowa, 
161,  9  N.  W.  113;  Lewis  v.  Garret- 
son,  56  Iowa,  278,  9  N.  W.  214;  S. 
V.  McGlothlen,  56  Iowa,  544,  9  N. 
W.  893;  Birmingham  U.  Ry.  v. 
Hale,  90  Ala.  8,  8  So.  142.  For  a 
full  discussion  of  this  topic,  see 
Underbill  on  Crim.  Bvid.  §  8. 

77.  Ante,  §  1092. 

78.  P.  V.  Eckert,  19  Cal.  603;  S. 
V.  Wingo,  66  Mo.  181,  27  Am.  R. 
329. 

79.  S.  V.  Lallyer,  4  Minn.  368; 
Payne  v.  C,  1  Met.  Ky.  370;  Davis 
V.  S.,  10  Ga.  101;  Hall  v.  S.,  28 
Tex.  Ap.  146,  12  S.  W.  739;  Jen- 
nings V.  S.,  59  Ga.  307;  S.  v.  Ander- 
son, 86  Mo.  309;  Green  v.  S.,  69  Ala. 
6;  Morgan  v.  S.,  16  Tex.  Ap.  593; 
P.  v.  Kelly,  35  Hun,  295;  S.  v.  Neis, 
68  Iowa,  469,  27  N.  W.  460. 
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as  in  civil  causes.®"    Prior  explanations®^  have  disclosed 
differences  in  the  application  of  this  latter  rule. 

§  1095  a.  One  Juror  doubtful. — ^An  instruction  that  a 
reasonable  doubt  must  be  entertained  by  or  arise  in  the 
mind  of  every  juror,®^*  or  that  an  acquittal  cannot  be  had 
unless  all  the  jurors  entertain  a  reasonable  doubt®^''  should 
not  be  given.  All  the  jurors  must  concur  in  the  conclusion 
that  the  accused  is  guilty  and  each  of  them  has  to  arrive  at 
this  conclusion  separately.  It  is  therefore  correct  to  in- 
struct, that  each  juror,  having  in  view  the  oath  he  has 
taken  and  his  duty  and  responsibility  thereunder,  should 
have  his  own  mind  convinced  beyond  a  reasonable  doubt 
upon  the  evidence  before  he  can  consent  to  a  verdict  of 
guilty.®"  The  jury  may  be  instructed  that  the  fact  that  a 
majority  of  them  are  not  convinced  of  the  guilt  of  the 
prisoner  beyond  a  reasonable  doubt  does  not  necessarily 
call  for  his  acquittal.®^* 

80.  p.  V.  Mllgate,  5  Cal.  127;  P.  81b.  Stitz  v.  S.,  104  Ind.  359,  362, 
V.  Arnold,  15  Cal.  476;  Murphy  v.     4  N.  E.  145. 

S.,  28  Miss.  637;   Meyers  v.  C„  83  81c.    Castle  v.  S.,  75  Ind.  146;  S. 

Pa.  131;  Dove  v.  S..  3  Helsk.  348;  v.  Witt,  34  Kan.  488,  496,  8  P.  769;  S. 

P.  V.  Schryver,  42  N.  Y.  1,  1  Am.  R.  v.  Sloan,  55  Iowa,  217,  220,  7  N.  W. 

480;  Territory  V.  Edmonson,  4  Mont.  516;  S.  v.  Stewart,  52  Iowa,. 284,  3: 

141,  1  P.  738;  Territory  v.  Tunnell,  N.  W.  99;   Rhodes  v.  S.,   128  Ind. 

4  Mont.  148,  1  P.  742;  g.  v.  Bruce,  48  189,  194,  27  N.  B.  866,  25  Am.  St. 

la.  530.  30  Am.  R.  403;  S.  v.  Welsh,  429;  Little  v.  P.,  157  111.  153,  42  N. 

29  S.  C.  4,  6  S.  E.  894.  And  see  C.  v.  E.  389;  Phillips  v.  S.,  162  Ala.  53,. 

Ford,  111  Mass.  394;  0.  v.  Glover,  50  So.  326. 

Ill  Mass.  395;  Allen  v.  S.,  60  Ala.  81d.    Boyd  v.  S.,  33  Fla.  316, 14  So.. 

19;  g.  V.  Garland,  90  N.  C.  668.  836;  Davis  v.  S.,  51  Neb.  301,  70  N. 

81.  Ante,  §§  1049-1051,  1066.  W.  984;    S.  v.-  Hamilton,  57  Iowa. 
81a.     S.  V.  Sloan,  55  Iowa,  217,  596,  598,  11  N.  W.  5;  g.  v.  Witt,  34 

220,  7  N.'W.  516.  Kan.  488,  496,- 8  P.  769. 


CHAPTEE  LXXV. 


PRESUMPTIONS  AS  EVIDENCE. 


§  1096.  General. — ^We  have  seen  ^^  that  philosophical- 
ly and  truly  all  our  knowledge  of  external  things  comes 
from  presumption,  and  thereon  rests  the  entire  law  of  evi- 
dence. But  neither  our  ordinary  language  nor  that  of  our 
books  is  exactly  so;  therefore  if  a  witness  tells  the  jury  that 
the  defendant  did  a  thing  in  his  presence,  we  call  the  evi- 
dence direct.  If  he  relates  something  from  which  they  are 
to  derive  the  inference,  we  term  it  presumptive.    But — 

§1097.  1.  The  Effects  of  Presumptions— vary  in- 
definitely.^*   Some  are  slight;  as, — 

2.  Foot-prints, — on  a  question  of  identity,  if  they  cor- 
respond to  those  which  would  be  made  by  the  boots  probably 
worn,®*  or  the  horse  probably  ridden,*^  are  admissible,  yet 
alone  are  inadequate  to  justify  a  conviction.** 


82.  Ante,  §  1073  (2). 

83.  Decker  v.  Somerset  Mutual 
Fire  Ins.  Co.,  66  Me.  406. 

84.  Murphy  v.  P.,  63  N.  T.  590; 
McLain  v.  S.,  30  Tex.  Ap.  482,  28 
Am.  St.  934,  17  S.  W.  1092;  S.  v. 
Moelchen,  53  Iowa,  310,  5  N.  W.  186; 
Young  V.  S.,  68  Ala.  569;  P.  v.  Mo 
Curdy,  68  Cal.  576,  10  P.  207;  Leo- 
nard V.  S.,  150  Ala.  89,  43  So.  214; 
Moss  V.  S.,  152  Ala.  30,  44  So.  508; 
Davis  V.  S.,  152  Ala.  82,  44  So.  545; 
Alford  V.  S.,  47  Fla.  1,  36  So.  436; 
Johnson  v.  S.,  55  Fla.  46,  46  So. 
154;  Harris  v.  S.,  84  Ga.  269,  10  S. 
E.  742;  S.  v.  Arthur,  135  Iowa,  48, 
109  N.  W.  1083;  S.  v.  Norman,  135 
Iowa,  483,  113  N.  W.  340;  S.  v.  Her- 
som,  90  Me.  273,  38  A.  160;  S.  v. 
Jeffries,  210  Mo.  302,  109  S.  W.  614; 
S.  V.  Fuller,  34  Mont.  12,  85  P.  369, 


8  L.  R.  A.  (N.  S.)  762n;  S.  v.  Free- 
man, 146  N.  Car.  615,  60  S.  E.  986; 
S.  V.  Langford,  74  S.  Car.  460,  55 
S.  B.  120;  Thompson  v.  S.,  45  Tex. 
Cr.  Ap.  397,  77  S.  W.  449;  Smith  v. 
S.,  45  Tex.  Cr.  Ap.  405,  77  S.  W.  453; 
Parker  v.  S.,  46  Tex.  Cr.  Ap.  461,  80 
S.  W.  1008,  108  Am.  St.  1021;  Wea- 
ver V.  S.,  46  Tex.  Cr.  Ap.  607,  81  S. 
W.  39;  Doss  v.  S.,  50  Tex.  Cr.  Ap. 
48,  95  S  W.  1040;  Porch  v.  S.,  50 
Tex.  Cr.  335,  99  S.  W.  102;  Boyman 
V.  S.,  59  Tex.  Cr.  23,  126  S.  W.  1142; 
Pitts  V.  S.,  60  Tex.  Cr.  Ap.  524,  132 
g.  W.  801. 

85.  Campbell  v.  S.,  23  Ala.  44; 
Miller  V.  S.,  91  Ga.  186,  16  S.  E.  985; 
Klnnan  v.  S.,  86  Neb.  234,  125  N.  W. 
594. 

86.  Reg.  V.  Brltton,  1  Fost.  &  F. 
354.     See  Stone  v.  S.,  12  Tex.  Ap. 
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3.  Photographs — are  more   satisfactory,  but  not  con- 
clusive.   Their  effect  is  for  the  jury.*'^ 

4.  Multitudes  of  Presumptions — similar  to  these,  are 
xelied  on  in  criminal  trials,  though  often  of  but  slight  effect; 


•219;  Lipes  v.  S.,  15  Lea,  125,  54  Am. 
E.  402;  Stokes  v.  S.,  5  Bax.  619,  30 
Am.  R.  72;  Jones  v.  S.,  63  Ga.  395; 
Bouldln  V.  S.,  8  Tex.  Ap.  332; 
■Clough  V.  S.,  7  Neb.  320;  P.  v.  Gold- 
enson,  76  Cal.  328,  19  P.  161;  P.  v. 
Mead,  50  Mich.  228,  15  N.  "W.  95; 
Oooper  V.  S.,  86  Ala.  610,  11  Am. 
•St.  84,  6  So.  110;  S.  t.  Reed,  89  Mo. 
168,  1  S.  W.  225. 

87.  TJdderzook  v.  C,  76  Pa.  340; 
Tleg.  V.  Tolson,  4  Fost.  &  F.  103; 
-Cowley  V.  P.,  21  Hun,  415;  Shaw 
v.  S.,  83  Ga.  92,  9  S.  E.  768;  P.  v. 
Tish,  125  N.  Y.  136,  147,  26  N.  B. 
319;  Keyes  v.  S.,  122  Ind.  527,  23 
N.  B.  1097. 

They  are  received  to  identi- 
"fy  the  scene  of  the  crime,  P.  V. 
Pustolka,    149    N.    Y.    570,    43    N. 

B.  548;  S.  v.  Kelley,  46  S.  C.  55, 
^4  S.  E.  60;  S.  v.  O'Reilly,  126  Mo. 
597,  29  S.  W.  577;  P.  v.  Grill,  151 
<Jal.  592,  91  P.  515;  P.  v.  Del  Vermo, 
192  N.  Y.  470,  85  N.  B.  690;  but 
photographs  of  scenes  arranged  so 
■as  apparently  to  represent  the 
place  of  the  crime  have  been  re- 
jected. Fore  V.  S.,  75  Miss.  727, 
■23  So.  710;  P.  v.  Maughs,  149  Cal. 
253,  86  P.  187. 

Photographs  are  often  re- 
ceived to  show  the  identity  of  per- 
■sons,  Shaffer  v.  V.    S.,    24'   Ap.    D. 

C.  417;  Com.  v.  Johnson,  199  Mass. 
555,  85  N.  E.  188;  Young  v.  S.,  49 
Tex.  Cr.  Ap.  207,  92  S.  W.  841;  S. 
V.  Hasty,  121  Iowa,  507,  96  N.  "W. 
1115;  P.  V.  Durrant,  116  Cal.  179,  48 
P.  75;  Wilson  v.  U.  S.,  162  IT.  S. 
613,  40  L.  Ed.  1090,  16  Sup  Ct.  895; 


P.  V.  Smith,  121  N.  Y.  578,  582,  24 
N.  B.  852;  Underzook  v.  Com.,  76 
Pa.  St.  340,  352,  353;  Ruloff  v.  P., 
45  N.  Y.  213,  224;  Beavers  v.  S., 
58  Ind.  530;  Marrion  v.  S.,  20  Neb. 
233,  240,  29  N.  W.  911,  57  Am.  825; 
Luke  V.  Calhoun  Co.,  52  Ala.  115, 
118,  119;  S.  V.  McCoy,  15  Utah, 
136,  49  P.  420;  Morris  v.  Ter. 
(Okla.),  99  P.  760;  Com.  v.  Kel- 
ler, 191  Pa.  St.  122,  43  A.  198,  or 
their  physical  condition,  S.  v.  Mil- 
ler, 43  Ore.  325,  74  P.  659;  S.  v. 
Hasty,  121  Iowa,  507,  96  Mo.  1115 
(in  adultery  to  identify  the  defend- 
ant's paramour) ;  Franklin  v.  S., 
69  Ga.  36,  42,  47  Am.  748.  There 
must  be  evidence  to  show  prima 
facie  that  the  photograph  correctly 
represents  the  object  portrayed. 
Mow  V.  P.,  31  Colo.  351,  72  P.  1069; 
P.  V.  Durrant,  116  Cal.  179,  48  P. 
75;  Com.  v.  Switzler,  134  Pa.  St.  383, 
19  A.  681;  Ming  v.  Foote,  9  Mont. 
201,  23  P.  515.  If  it's  correctness 
is  not  attacked  the  Court  may  as- 
sume that  it  is  a  correct  likeness, 
Udderzook  v.  Com.,  76  Pa.  St.  340, 
352,  353;  Lake  v.  Calhoun  Co.,  52 
Ala.   115,  119. 

■Writing  or  a  mark  on  a  photo- 
graph which  conveys  information 
not  otherwise  relevant  particularly 
if  it  discredits  the  accused  may 
cause  the  photograph  to  be  reject- 
ed as  where  the  accused  was  pho- 
tographed in  prison,  in  prison  gar- 
ments and  with  a  prison  number 
on  his  breast,  S. .  v.  Moran,  131 
Iowa,  645,  109  N.  W.  187. 
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as,  burglars'  tools  found  in  tlie  possession  of  the  defendant 
in  a  burglary  case,  may  aid  the  other  inculpatory  evidence.®* 
It  is  so  also  of  the  cut  clothing  in  a  trial  for  stabbing.®* 
A  defendant's  sex  may  be  presumed  from  the  clothes 
worn.*"  And  the  jury  may  judge  of  his  color  from  inspec- 
tion." 

§  1098.  1.  Conclusive — are  some  presumptions  of  law, 
against  which  no  evidence  will  be  admitted.    Thus, — 

2.  In  Forgery, — one  who  does  the  act  with  the  evil  mind 
is  conclusively  presumed  to  intend  a  fraud  on  the  person 
whose  name  is  forged.*^    So, — 

3.  In  Homicide, — an  unlawful  act,  wilful  and  produc- 
ing death,  is  conclusively  presumed  to  proceed  from 
■"malice  aforethought."*^ 


88.  p.  V.  Hope,  62  Cal.  291;  Rus- 
sell V.  S.  (Ala.  1905),  38  So.  291; 
Com.  V.  Tivnon,  8  Gray,  (Mass.), 
375,  69  Am  Dec.  248;  Frank  v.  S., 
39  Miss.  705;  Knickerbocker  v.  P., 
43  N.  Y.  177;  McCoy  v.  S.,  48  Tex. 
Cr.  30,  85  S.  W.  1072;  P.  v.  Wilson, 
7  Ap.  Div.  326,  40  N.  Y.  S.  107,  2 
Am.  St.  397. 

89.  P.  V.  Knapp,  71  Cal.  1,  11  P. 
793.  The  like  on  an  indictment  for 
shooting,  S.  v.  Buchler,  103  Mo.  203, 
15  S.  W.  331;  Crumpton  v.  S.,  167 
Ala.  4,  52  So.  605;  P.  v.  Bond,  13 
Cal.  Ap.  175,  109  P.  150;  S.  v.  Has- 
san, 149  la.  518,  128  N.  W.  960; 
Hanks  v.  S.,  88  Neb.  464,  129  N.  W. 
1011;  Saunders  v.  S.,  4  Okla.  Cr.  Ap. 
264,  111  P.  965. 

90.  White  v.  S.,  74  Ala.  31.  Cloth- 
ing admitted  to  show  location  of 
shot.  Barnett  v.  S.,  165  Ala.  59, 
51   So.   299. 

91.  Gentry  v.  McMinnis,  3  Dana, 
382.  And  see  Richmond,  etc.  Rid. 
-V.  Childress,  82  Ga.  719,  14  Am.  St. 
189,  9  g.  E.  602.  Clothing  of  homi- 
cide victim.  S.  V.  Porter,  32  Ore. 
135,  49  P.  864. 

2  C.  P.— 60 


92.  Reg.  V.  Marcus,  2  Car.  &  K. 
356;  Rex  v.  Mazagora,  Russ.  &  Ry. 
291;  Reg.  v.  Cooke,  8  Car.  &  P.  582; 
Reg.  V.  Hill,  8  Car.  &  P.  274;  Reg.  v. 
Hanson,  Car.  &  M.  334;  Rex  v. 
Philip,  1  Moody,  263;  Reg.  v,  Beard, 
8  Car.  &  P.  143,  148;  Reg.  v.  Hoat- 
son,  2  Car.  &  K.  777;  U.  S.  v.  Shell- 
mire,  Bald.  370.  But  see  Grafton 
Bank  v.  Flanders,  4  N.  H.  239,  242. 
And  see  Rex  v.  Crowther,  5  Car. 
&  P.  316. 

93.  Reg.  V.  Renshaw,  11  Jur. 
615,  616;  Chichester's  Case,  Aleyn, 
12;  Rex  v.  Shaw,  6  Car.  &  P.  372; 
Rex  V.  Cheeseman,  7  Car.  &  P.  .455; 
S.  V.  Smith,  2  Strob.  77,  47  Am.  D. 
589;  Reg.  v.  Pitts,  Car.  &  M.  284; 
Rex  V.  Martin,  3  Car.  &  P.  211;  P. 
V.  Kirby,  2  Par.  Cr.  28;  S.  v.  New- 
ton, 4  Nev.  410;  Jackson  v.  S.,  81 
Ala.  33,  35,  1  So.  33;  Compton  v.  S., 
110  Ala.  24,  20  So.  119;  Kennedy  v. 
S.,  147  Ala.  687,  40  So.  658;  Allen 
V.  S.,  148  Ala.  588,  42  So.  1006;  Bur- 
kett  V.  S.,  154  Ala.  19,  45  So.  682; 
S.  V.  Kritchman  (Conn.  1911),  79 
A.  75;  g.  V.  Davis,  9  Houst.  (Del.), 
407,  33  Atl.  55;  S.  v.  Cephus,  6  Pen. 
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§  1099.    ] .    Adequate    but   not    Conclusive — are     some 
other  classes  of  presumptions,  wnerein  the  defendant,  is- 
permitted  to  show  that  although  prima  facie  guilty  may  be 
inferred,  it  does  not  exist  in  the  particular  instance.®* 
Thus,— 

2.    Do  what  he  does. — A  man  is  presumed  to  intend  what 
he  does.®*^    But  obviously  this  presumption  is  not  conclu 
sive;  for  he  may  have  been  forced,®"  or  insance.®''    Indeed^ 
the  intent  to  do  a  thing  is  always  open  to  rebuttal.*® 

§  1100.  1.  That  the  Natural  and  Probable  Conse- 
quences— of  an  act,  intentionally  done,  were  likewise  in- 
tended is  one  of  the  most  common  and  best-established  pre- 
sumptions.®®   But — 


(Del.)  160,  67  Atl.  150;  S.  v.  Reese 
(Del.  1911),  79  A.  217;  S.  v.  MiUer, 
9  Houst.  (Del.),  564,  570,  32  A. 
137;  Tolbirt  v.  S.,  124  Ga.  767,  53 
S.  E.  327;  Adams  v.  S.,  125  Ga.  11,  53 
S.  E.  804;  Burley  v.  S.,  130  Ga.  343, 
60  S.  E.  1006;  Dacey  v.  P.,  116  111. 
555,  6  N.  B.  165;  S.  v.  Sullivan,  51 
Iowa,  142,  50  N.  W.  572;  S.  v.  Hay- 
den,  131  Iowa,  1,  107  N.  W.  929; 
S.  V.  Earnest,  56  Kan.  31,  42  Pac. 
359;  Simmons  v.  Com.,  18  S.  W. 
534,  13  Ky.  L.  839;  Hansford  v.  S. 
(Miss.  1891),  11  So.  106;  Cherry  v. 
S.  (Miss.  1S97),  20  So.  837;  S.  v. 
Jimmerson,  118  N.  Car.  1173,  24  S. 
B.  494;  Brwin  v.  S.,  29  Ohio  St.  186, 
192,  23  Am.  733;  Allen  v.  U.  S.,  164 
U.  S.  492,  41  L.  Ed.  528,  17  Sup. 
Ct.  154. 

94.    Allison  v.  S.,  42  Ind.  354. 

95.  Hill  V.  C,  2  Grat.  594;   Tay- 
lor V.  S.,  4  Ga.  14. 

96.  New  Crim.  Law,  I,  §  346  et 
seq. 

97.  New  Crim.  Law,  I,  §  374  et 
seq.;  post,  Vol.  Ill,  §  664  et  seq. 

98.  U.  S.  V.  Pearce,  2  McLean, 
14,  19;  Taylor  v.  S.,  4  Ga.  14. 

99.  1  Greenl.  Bv.,  i  18;  3  Greenl. 


Ev.,  §  13;  Rex  v.  Harvey,  3  D.  & 
R.  464,  2  B.  &  C.  257;  Reg.  v. 
Gathercole,  2  Lewin,  237;  P.  v.  Her- 
rick,  13  Wend.  87;  U.  S.  v.  Wilt- 
berger,  3  Wash.  C.  C.  515;  S.  v.  Ful- 
ler, 1  Bay,  245,  1  Am.  D.-610;  C.  v. 
Snelling,  15  Pick.  337;  C.  v.  Bon- 
ner, 9  Met.  410;  C.  v.  Blanding,  S 
Pick.  304, 15  Am.  D.  214;  C.  v.  Drew, 
4  Mass.  391;  Hill  v.  C,  2  Grat.  594; 
S.  V.  Turner,  Wright,  20;  Reg.  v. 
Beard,  8  Car.  &  P.  143,  148;  Reg. 
V.  Renshaw,  11  Jur.  615,  616;  Rer 
V.  Farrington,  Russ.  &  Ry.,  207; 
Rex  V.  Philp,  1  Moody,  263;  Rex  v. 
Cooper,  5  Car.  &  P.  535;  Reg.  v. 
Holroyd,  2  Moody  &  R.  339;  1  East 
P.  C.  371;  Rex  v.  Dixon,  3  M.  &  S. 
11,  15;  Reg.  v.  Geach,  9  Car.  &  P. 
499;  Rex  v.  Carter,  7  Car.  &  P. 
134;  West  v.  S.,  9  Humph.  66;  Reg. 
V.  Jones,  9  Car.  &  P.  258;  S.  v.  Coun- 
cil, 1  Tenn.  305;  Reg.  v.  Lovett,  9- 
Car.  &  P.  462;  Cumming's  Case, 
Shaw  Crim.  Cas.  17,  70,  102;  Hos- 
kins  v.  S.,  11  Ga.  92;  Wallace  v. 
S.,  30  Tex.  758;  P.  v.  Page,  1  Idaho, 
114;  S.  V.  Landgraf,  95  Mo.  97,  5 
Am.  St.  26,  8  S.  W.  237;  Hendrick- 
son  V.  C,  85  Ky.  281,  7  Am.  St.  596, 
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2.  Not  always  Conclusive — is  this  presumption.^  Doubt- 
less it  sometimes  is.^  On  wMeh  question,  the  distinctions 
depend  on  the  particular  issue  and  facts;  involving  minute 
inquires  into  varying  circumstances  and  offences,  not,  there- 
fore, for  this  place. 

§  1101.  The  Intent — of  the  defendant,  dwelling  in  his 
mind  invisible  to  the  outward  sight,  can  never  be  proved 
by  the  direct  testimony  of  a  third  person,  and  it  need  not 
be.^    It  is  shown  by  presumption;  *  for  example,  an  unlaw- 


3  S.  W.  166;  Weaver  v.  P.,  132  111. 
536,  24  N.  E.  571;  Garza  v.  S.,  11 
Tex.  Ap.  345;  Musgrave  v.  S.,  133 
Ind.  297,  32  N.  E.  885;  S.  v.  Her- 
som,  90  Me.  273,  275,  38  A.  160; 
Lane  v.  P.,  142  111.  Ap.  571;  S.  v. 
Hand,  1  Marv.  545,  41  A.  192;  P.  v. 
Petheram,  64  Mich.  252,  31  N.  W. 
188;  S.  V.  Patterson,  116  Mo.  505, 
22  S.  W.  696;  Harrison  v.  Com.,  79 
Va.  374,  52  Am.  634;  S.  v.  Black- 
burn (Del.  1892),  75  A.  536;  U.  S. 
V.  Breese,  173  F.  402;  S.  v.  Abbott, 
64  W.  Va.  411,  62  S.  E.  693;  S.  v. 
Truitt   (Del.  1905),  62  A.  790. 

1.  Filkins  v.  P.,  69  N.  Y.  101,  25 
Am.  R.  143;  P.  v.  Orcutt,  1  Par.  Cr. 
252;  Barcus  v.  S.,  49  Miss.  17,  19 
Am.  R.  1;  P.  v.  Herrick,  13  Wend. 
87;  Cbesley  v.  Brown,  2  Fairf.  143; 
Rex  V.  Reeves,  Peake  Ad.  Cas.  84; 
Rex  V.  Harvey,  3  D.  &  R.  464,  2  B. 
&  C.  257;  Rex  v.  Burdett,  4  B.  & 
Aid.  95,  3  B.  &  Aid.  717;  Miller  v. 
P.,  5  Barb.  203;  P.  v.  Cotterall,  18 
Johns.  115;  S.  v.  Hlldreth,  9  Ire. 
429,  51  Am.  D.  364;  Wright  v.  S., 
9  Terg.  342;  Beauchamp  v.  S.,  6 
Blackf .  299 ;  Worley  v.  S.,  11  Humph. 
172;  C.  V.  Clap,  4  Mass.  163,  3  Am. 
D.  212;  S.  V.  Jefferson,  3  Harrlng. 
(Del.),  571.  And  see  S.  v.  Bullock, 
13  Ala.  413;  Gibson's  Case,  2  Broun, 
366;  Reg.  v.  Jones,  9  Car.  &  P.  258; 
Southworth    v.    S.,    5    Conn.    325; 


Reg.  V.  Cruse,  8  Car.  &  P.  541;  Rex 
V.  Mogg,  4  Car.  &  P.  364. 

2.  Chichester's  Case,  Aleyn,  12; 
Rex  V.  Pedley,  Cald.  218,  227;  C.  v. 
Snelling,  15  Pi|:k.  337;  S.  v.  Davis, 

2  Ire.  153;  1  East  P.  C.  59;  1  Greenl. 
Ev.,  §  18;  S.  V.  Council,  I  Tenn. 
305;  S.  V.  Jarrott,  1  Ire.  76;  Rex 
V.  Howlett,  7  Car.  &  P.  274;  Dex- 
ter V.  Spear,  4  Mason,  115.  But 
see  P.  V.  Cotteral,  18  Johns.  115;  S. 
V.  Mitchell,  5  Ire.  350;  Com.  v.  Con- 
nelly, 163  Mass.  539,  40  N.  E.  862. 
"It  may  appear  on  proof,"  it  was 
remarked  in  a  Scotch  case,  "that  the 
panel  had  no  actual  intention  of 
injuring  the  boy;  but  there  may  be 
a  constructive  intention."  Keay's 
Case,  1  Swinton,  543,  546.  And  see 
S.  V.  Cooper,  1  Greene,  N.  J.  361, 
371,  25  Am.  D.  490. 

3.  Padgett  v.    S.,    103    Ind.   550, 

3  N.  E.  377;  Burrows  v.  S..  84  Ind. 
529;  Tait  v.  Hall,  71  Cal.  149,  12 
P.  391;  Garrett  v.  Traube,  82  Ala. 
227,  3  So.  149;  S.  v.  Martin,  230 
Mo.  680,  132  S.  W.  595;  P.  v.  Mead- 
ows, 121  N.  Y.  S.  171,  136  A.  D.  226, 
aff'd  in  199  N.  Y.  1,  92  N.  E. 
128;  S.  V.  Johnson,  17  N.  D.  554, 
118  N.  W.  230;  but  accused  may 
testify  to  his  intent,  Crawford  v. 
U.  S.,  212  U.  S.  183,  29  S.  Ct.  160. 

4.  S.  V.  Lewis,  45  Iowa,  20. 
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ful  act  implies  an  unlawful  intent.^  The  facts  raising  the 
various  presumptions  are  limitless,  differing  with  the  cases 
and  their  circumstances.*  The  burden  of  proving  the  al- 
leged evil  intent  is  with  the  prosecution/  and  the  question 
is  for  the  jury.^ 


5.  p.  V.  Boling,  83  Cal.  380,  23 
V.  421;  Norris  v.  S.,  87  Ala.  85,  6 
So.  371;  Weaver  v.  P.,  132  lU.  536, 
24  N.  E.  571;  P.  v.  Walker,  15  Cal. 
Ap.  400,  114  P.  1009;  Curtis  v.  S., 
118  Ala.  125,  24  So.  Ill;  S.  v.  CroBS, 
42  W.  Va.  253,  24  S.  B.  996;  Bias  v. 
V.  S.,  3  Ind.  T.  27,  53  S.  W.  471; 
S.  v.. Johns  (Iowa,  1908),  118  N.  W. 
295;  S.  V.  Merkel,  1§9  Mo.  315,  87 
S.  W.  1186;  Newton  v.  S.,  92  Ala. 
S3,  9  So.  404;  Crosby  v.  P.,  137  111. 
325,  27  N.  B.  49;  S.  v.  Jones,  70 
Iowa,  805,  30  N.  "W.  750;  Com.  v. 
Connelly,  163  Mass.  539,  40  N.  E.  862; 
Parrish  v.  S.,  14  Neb.  60,  15  N.  W. 
357;  S.  V.  McLean,  121  N.  C.  589, 
28  S.  E.  140,  42  L.  R.  A.  721.  The 
rule  of  the  text  does  not  apply  to 
crimes  like  burglary,  assault  with 
Intent  to  kill  or  to  commit  rape 
where  proof  of  a  specific  intent  is 
required.  No  presumption  of  such 
specific  intent  is  recognized  and  the 
burden  is  on  the  state  to  prove  it. 

6.  MuUins  V.  S.,  37  Tex.  337; 
Austin  V.  S.,  14  Ark.  555;  S.  v.  Mc- 
Ginnis,  6  Nev.  109;  S.  v.  Scott,  48 
Mo.  422;    Shattuck  v.   S.,   51  Miss. 


575;  Olive  v.  C,  5  Bush,  376;  P.  v. 
Marion,  29  Mich.  31;  Fletcher  v.  S., 
49  Ind.  124,  19  Am.  R.  673;  Rasco 
V.  Willis,  5  Ala.  38;  Bloomer  v.  P., 
1  Abb.  Ap.  146;  Curry  v.  S.,  4  Neb. 
545;  Van  Pelt  v.  McGraw,  4  Comst. 
110;  Jeff  V.  S.,  39  Miss.  593;  Wenz 
V.  S.,  1  Tex.  Ap.  36;  Pierce  v.  S., 
53  Ga.  365;  S.  v.  Fee,  19  Wis.  562; 
Frazier  v.  Brown,  12  Ohio  St.  294; 
Ridenour  v.  S.,  38  Ohio  St.  272; 
Bonker  v.  P.,  37  Mich.  4. 

7.  P.  V.  Perini,  94  Cal.  573,  29  P. 
1027;  S.  V.  Holden  (Del.  1911),  79 
A.  215;  S.  V.  Thomas,  127  La.-  576, 
53  So.  868;  S.  v.  Rodriguez,  31  Nev. 
342,  102  P.  863;  Com.  v.  Wyoda,  44 
Pa.  Sup.  Ct.  552. 

8.  P.  V.  Flack,  125  N.  Y.  324,  26 
N.  E.  267;  P.  v.  Winters,  93  Cal. 
277,  28  P.  946.  Accused  must  be 
allowed  to  testify  to  his  intention. 
Lane  v.  S.,  142  111.  Ap.  571;  P.  v. 
Quick,  51  Mich.  547,  18  N.  W.  375; 
S.  v.  Montgon;ery,  65  Iowa,  483, 
22  N.  W.  639;  Jackson  v.  Com.,  96 
Va.  107,  30  S.  E.  452;  S.  v.  Lowe, 
67  Kan.  183,  72  P.  524;  Cummings 
V.  S.,  50  Neb.  274,  69  N.  W.  756. 


CHAPTER  LXXVI. 

SOME  SPECIAL  PRESUMPTIONS. 

§i  1102.  Introduction. 

1103-1106.  Of  Innocence. 

1107.  From  Motive. 

1108- 1111.  Expressed  Feelings  and  Purposes. 

1112- 1119.  Character  of  Defendant. 

1120- 1129.  His  Commission  of  another  Crime. 

1130, 1131.  Official  Conduct  and  Duty, 

§  1102.  How  Chapter  divided. — ^We  shall  consider  the 
presumptions,  I.  Of  Innocence;  II.  From  Motive;  III.  From 
Expressed  Feelings  and  Purposes;  IV.  From  the  Character 
of  the  Defendant;  V.  From  his  Commission  of  another 
Crime;  "VT,  From  Official  Conduct  and  Duty. 

I.    The  Presumption  of  Innocence. 

§  1103.  Doctrine  Defined. — In  all  causes,  civil  and  crim- 
inal, innocence  is  the  presumed  condition  alike  of  parties- 
and  third  persons.®  Therefore  in  criminal  evidence  this; 
presumption  attends  the  defendant  from  the  bringing  of  the- 
accusation. down  to  the  finding  of  the  verdict  of  guilty,^"' 

9.  1  Bishop  Mar.  Div.  &  S.,  §§  Pen.  (Del.),  479,  75  A.  536;  S.  v;. 
354,  355,  931  et  seq.,  1026  et  seq.,  Ryan  (Del.  1910),  75  A.  869;  S.  v. 
1128,  1148;  ante,  §  1046  (1);  Long  Roberts  (Del.  1910),  78  A.  305:  S. 
V.  S.,  23  Neb.  33,  36  N.  "W.  310.  v.    Rash    (Del.    1910),   78   A.    405;. 

10.  Pilkinton  v.  S.,  19  Tex.-  214;  Long  v.  S.,  42  Fla.  509,  28  So.  775; 
Home  V.  S.,  1  Kan.  42,  81  Am.  D.  Farley  v.  S.,  127  Ind.  419,  421,  2S: 
499;  Farley  v.  S.,  127  Ind.  419,  26  N.  E.  898;  S.  v.  Snyder,  137  Iowa,. 
N.  B.  898.  See  P.  v.  Dixon,  4  Par.  600,  115  N.  W.  225;  P.  v.,Graney,  91 
Cr.  651;  Murray  v.  S.,  26  Ind.  141;  Mich.  646,  52  N.  "W.  66;  S.  v.  Han- 
Rogers  V.  S.,  117  Ala.  192,  23  So.  82;  Ion,  38  Mont.  557,  100  P.  1035;  Gard- 
McArthur  v.  S.,  59  Ark.  431,  27  S.  ner  v.  S.,  55  N.  J.  L.  17,  652,  26  A. 
W.  628;  P.  V.  Arlington,  131  Cal.  30;  P.  v.  Palllster,  138  N.  T.  601, 
231,  63  P.  347;  S.  v.  Smith,  65  Conn.  605,  33  N.  E.  741;  S.  v.  West,  152- 
283,  31  A.  206;   S.  v.  Blackburn,  7  N.  C.  832,  68  S.  E.  14;  Humphrey  v. 
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and  for  most  purposes  to  the  judgment  thereon.^^    Thus, — 

§  1104.  The  Burden  of  Proof,— as  already  explained,^^ 
is  with  the  prosecution,  not  only  when  the  trial  begins,  but 
throughout:  for  the  presumption. of  innocence  is  present  at 
every  step.    And — 

§  1105.  If  One  of  Two  Persons — ^is  shown  to  be  guilty,  it 
not  clearly  appearing  which  one,  neither  should  be  con- 
victed; because  each  is  presumed  innocent.^  ^  For  the  like 
reason, — 

§  1106.  1.  A  Third  Person's — ^presumed  innocence  can- 
not alone  convict  a  defendant;  for  presumption  balances 
presumption,  and  nothing  is  affirmatively  established.^^  To 
illustrate, — 

2.  In  Seduction, — ^under  a  statute  making  it  punishable 
to  seduce  a  female  of  previously  chaste  character,^^  the 
presumption  of  her  chastity  will  not  by  the  better  doctrine 
sustain  the  averment  of  it  as  against  a  man  indicted  for 
seducing  her;  because  he  also  is  presumed  innocent,  and 
the  one  presumption  balances  the  other." 

S.,  3  Okla.  Cr.  Ap.  504,  106  P.  978;  13.  Ante,  §  1054;  Rex  v.  Rich- 
Williams  V.  S.,  35  Tex.  Cr.  Ap.  606,  ardson,  1  Leach,  387;  S.  v.  Per- 
34  S.  W.  943;  Daniel  v.  S.,  6  Tex.  kins,  143  Iowa,  55,  120  N.  W.  62. 
620,  ISe  g.  W.  773;  S.  v.  Clark,  83  14.  1  Bishop  Mar.  Div.  &  S.,  §§ 
Vt.  305.  75  A.  534;  S.  v.  Krug,  12  1026,  1027. 
Wash.  288,  41  P.  126;  S.  v.  Clark,  15.  Stat  Crimes,  §  639. 
58  Wash.  128,  107  P.  1047;  TJ.  S.  v.  ig.  lb.  §  648;  West  v.  S.,  1  Wis. 
Wilson,  176  P.  806.  209.     See  S.  v.  McClintic,  73  Iowa, 

11.  New  Crlm.  Law,  1,  §  975;  663,  35  N.  W.  696;  Wilson  v.  S.,  73 
ante,  §§  252,  254;  post,  §  1166;  S.  v.  Ala.  527;  McArthur  v.  S.,  59  Ark. 
Grady,  32  Nev.  154,  104  P.  596;  431,  27  S.  W.  628;  Slocum  v.  P.,  90 
Dunlop  V.  U.  S.,  165  U.  S.  486,  17  III.  274;  S.  v.  Shean,  32  Iowa,  88; 
•S.  Ct.  375.  The  rule  Is  usually  Zabriskie  v.  S.,  43  N.  J.  L.  640,  39 
stated  to  be  that  the  presumption  Am.  610;  S.  v.  McDaniel,  84  N.  C. 
of  Innocence  exists  until  the  guilt  803,  806;  Oliver  v.  Com.,  101  Pa.  St. 
of  the  accused  is  shown  beyond  all  215,  47  Am.  704;  Persons  v.  S.,  90 
reasonable  doubt.  It  accompanies  Tenn.  291,  16  S.  W.  726;  contra, 
the  accused  until  the  verdict  Dunlop  v.  U.  S.,  165  U.  S.  486,  41 

12.  Ante,   §§   1049-1051.  L.  Ed.  799,  17  S.  Ct.  375. 
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II.    The  Presumption  from  Motive. 

§  1107.  1.  Some  Motive, — temptation,  or  evil  impulse, 
"we  may  assume,  is  the  source  of  every  crime.  Not  always 
<jaii  we  discover  what  it  is,  so  that  the  proof  of  a  motive 
is  never  indispensable  to  a  conviction."    But — 

2.  Admissible. — The  existence  of  a  motive,  while  not 
alone  adequate  for  a  finding  of  guilty,^^  helps  the  other 
proofs  and  it  is  always  competent  against  the  defendant. 
IVhen  the  evidence  is  circumstantial  but  not  otherwise.^  ^ 


17.  p.  V.  Robinson,  1  Par.  Cr. 
-649;  Sumner  v.  S.,  5  Blackf.  579, 
36  Am.  D.  561;   Crawford  v.  S.,  12 

■Ga.  142;  SchaUer  v.  S.,  14  Mo.  502; 
Preston  v  S.,  8  Tex.  Ap.  30;  Hub- 
'by  V.  S.,  8  Tex.  Ap.  597;  P.  v.  Fish, 
125  N.  Y.  136,  26  N.  E.  319;  Morris 
V.  S.,  146  Ala.  66,  41  So.  274;  S. 
V.  Blackburn  (Del.).,  75  A.  536; 
S.  V.  Thrallkiir,  73  S.  C.  314,  53 
S.  B.  482;  Williams  v.  S.,  123  Ala. 
39,  26  So.  521;  S.  v.  Hembree  (Ore. 
1909),  103  P.  1008;  S.  v.  Battle,  126 
TSr.  C.  336,  35  S.  B.  624;  S.  v.  Sar- 
good,  77  Vt.  80,  58  A.  971;  Keady 
V.  P.,  32  Colo.  57,  66  L.  R.  A.  353, 
74  P.  892;  Hinsbaw  v.  S.,  147  Ind. 
3,  46  N.  B.  31;  Cupps  v.  S.,  120 
Wis.  504,  97  N.  W.  210,  102  Am. 
•St.  996,  rehearing  denied,  120  Wis. 
504,  98  N.  W.  846,  102  Am.  St.  996; 
S.  V.  Bobbitt,  228  Mo.  252,  114  S. 
TV.  511. 

18.  Hogan  v.  S.,  13  Tex.  Ap. 
319.  See  Lane  v.  S.,  19  Tex.  Ap. 
54. 

19.  Noles  V.  S.,  26  Ala.  31,  62 
Am.  D.  711;  Fraser  v.  S.,  55  Ga. 
■325;  P.  V.  Robinson,  supra;  Murphy 
V.  P.,  63  N.  Y.  590;  Rufer  v.  S.,  25 
Ohio  St.  464;  Atkins  v.  S.,  16  Ark. 
"568;  S.  V.  Hinkle,  6  Iowa,  380; 
Hendrickison  v.  P.,  6  Seld.  13,  61 
Am.   D.   721;    McCue  v.   C,   78   Pa. 


185,  21  Am.  R.  7;  S.  v.  Larkin,  11 
Nev.  314;  Stout  v.  P.,  4  Par.  Cr. 
71;  Rex  v.  Clewes,  4  Car.  &  P.  221; 
Overstreet  v.  S.,  46  Ala.  30;  S.  v. 
Ford,  3  Strob.  517,  note;  Hendrick- 
son  V.  P.,  1  Par.  Cr.  406;  C.  v, 
Jeffries,  7  Allen,  548,  83  Am.  D. 
712;  S.  V.  Green,  35  Conn.  203; 
Hunter  v.  S.,  43  Ga.  483;  Kelsoe 
V  S.,  47  Ala.  573;  Kennedy  v.  P., 
39  N.  Y.  245;  Baalam  v.  S.,  17 
Ala.  451;  C.  v.  Hudson,  97  Mass. 
565;  P.  V.  Bennett,  49  N.  Y.  137; 
Thompson  v.  S.,  55  Ga.  47;  U.  S. 
V.  Babcock,  3  Dil.  581;  Turner  v. 
S.,  70  Ga.  765;  Williams  v.  S.,  69 
Ga.  11,  Walker  v.  S.,  85  Ala.  7, 
7  Am.  St.  17,  4  So.  686;  Duncan  v. 
S..  88  Ala.  31,  7  So.  104;  S.  v. 
Lentz,  45  Minn.  177,  47  N.  W.  720; 
Pierson  v.  P.,  18  Hun,  239;  Sayres 
V.  C,  88  Pa.  291;  Hubby  v.  S.,  8 
Tex.  Ap.  597;  S.  v.  Dearborn,  59 
N.  H.  348;  S.  v.  Crowley,  33  La. 
Ann.  782;  S.  v.  Green,  92  N.  C.  779; 
Bonner  v.  S.,  107  Ala.  97,  18  So. 
226;  Maloy  v.  S.,  52  Fla.  101,  41 
So.  791;  Shaw  v.  S.,  102  Ga.  660, 
29  S.  B.  477;  S.  v.  Dull,  67  Kan. 
703,  74  P.  235;  S.  v.  West,  120  La. 
747,  45  So.  594;  S.  v.  McHamilton, 
128  La.  498,  54  So.  971;  S.  v.  Greg- 
ory, 178  Mo.  48,  76  S.  W.  970;  S. 
V.  Bobbitt,   215   Mo.   19,   114  S.  W. 
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On  the  other  side,  the  absence  of  a  motive,^"  or  the  presence 
of  a  justifying  one,^^  may  be  shown  in  his  favor. 

III.    The  Presumptions  from  Expressed  Feelings  and 

Purposes. 

§  1108.  Doctrine  Defined. — ^As  a  motive  to  a  crime  ren- 
ders less  improbable  its  commission,  so  does  the  existence- 
of  any  other  condition  of  the  mind  which  may  prompt  it 
to  the  criminal  deed.^^  And  if  such  mental  condition  is  a 
step  toward  the  crime,  and  especially  if  it  constitutes  the- 
criminal  intent  which  is  a  part  of  it,  the  case  is  still 
stronger.28     Therefore, — 

§  1109.  Enmity — of  the  defendant  to  the  injured  per- 
son, of  a  sort  tending  to  the  criminal  result,  may  be  shown. 
against  him.^*    Therefore,  and  for  a  stronger  reason, — 

§  1110.  Threats — ^made  by  the  accused,  prior  to  the  com- 
mission of  the  alleged  offence,  are  competent  in  proof.^^ 


511;  S.  V.  Wilcox,  132  N.  Car. 
1120,  44  S.  E.  625;  S.  v.  Stratford, 
140  N.  Car.  483,  62  S.  E.  882;  S. 
V.  Thrailkill,  73  S.  Car.  314,  53  S. 
E.  482;  Burton  v.  Com.,  108  Va. 
892,  62  S.  B.  376. 

20.  P.  V.  Ah  Fung,  17  Cal.  377; 
Howser  v.  C,  51  Pa.  332;  Vaughan 
V.  C,  85  Va.  671,  8  S.  E.  584;  Salm 
V.  g.,  89  Ala.  56,-8  So.  66;  Fulmer 
V.  C,  97  Pa.  503;  S.  v.  Blackburn, 
7  Pen.    (Del.),  479,  75  A.  536. 

21.  Monroe  v.  S.,  5  Ga.  85. 

22.  Hopkins  v.  C,  50  Pa.  9,  88 
Am.  D.  518;  Weed  y.  P.,  3  Thomp. 
&  C.  50;  Young  v.  Slaughterford, 
11  Mod.  228,  229;  S.  v.  Sheets,  89 
N.  C.  543;  Boyd  v.  S.,  19  Tex.  Ap. 
446;  Marler  v.  S.,  67  Ala.  55,  42 
Am.  R.  95;  Burke  v.  S.,  71  Ala.  377; 
Wims  V.  S.,  90  Ala.  623,  8  So.  666; 
S.  V.  Hoyt.  47  Conn.  518,  36  Am.  R. 
89. 

23.  Mimms   v.   S.,   16    Ohio   St. 


221;  Hopkins  v.  C,  supra;  C.  v. 
Bdgerly,  10  Allen,  184;  C.  v.  Jen- 
kins, 10  Gray,  485;  S.  v.  Graham,. 
46  Mo.   490. 

24.  Thompson  v.  S.,  55  Ga.  47; 
Mask  V.  S.,  32  Miss.  405;  Reg  v> 
Hagan,  12  Cox  C.  C.  357,  4  Eng> 
Rep.  606;  Dillin  v.  P.,  8  Mich,  357; 
P.  V.  Dennis,  39  Cal.  625;  Washburm 
V.  P.,  10  Mich.  372. 

25.  Sharp  v.  P.,  29  '  111.  464; 
Gardner  v.  P.,  3  Scam.  83;  S.  v^ 
Brown,  63  Mo.  439;  Aycock  v.  S., 
2  Tex.  Ap.  381;  Stewart  v.  S.,  1 
Ohio  St.  66,  70;  Thrasher  v.  S.,  3- 
Tex.  Ap.  281;  C.  v.  Madan,  102" 
Mass.  1;  C.  v.  Crownlnshield,  10- 
Pick.  497;  Cluck  v.  S.,  40  Ind.  263; 
Nichols  V.  C,  11  Bush,  575;  Mc- 
Lean V.  S.,  16  Ala.  672;  Boyd  v. 
S.,  4  Bax.  319;  Stitt  v.  S.,  91  Ala. 
10,  24  Am.  St.  853,  8  So.  669;  Pot- 
ter V.  S.,  85  Tenn.  88,  1  S.  W.  614- 
Gray  v.  S.,  63  Ala.  66;  S.  v.  Oliver,. 
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Nearness  or  remoteness  of  time,  intervening  conduct,  and 
the  like,  will  considerably  affect  their  weight.^" 

§  1111.  Complaints  of  Suffering, — ^made  by  an  injured 
person,  are,  when  the  nature  and  extent  of  the  injury  are- 
the  subject  of  inquiry,  of  the  res  gestae/''^  and  admissi- 
ble.^®   But  not  so  are  his  statements  of  the  cause  of  the  in- 


43  La.  Ann.  1003,  10  So.  201; 
Jones  V.  S.,  76  Ala.  8;  Anderson  v. 
S.,  15  Tex.  Ap.  447;  S.  v.  Fenlason, 
78  Me.  495,  7  A.  385;  S>  v.  Day,  79 
Me.  120,  8  A.  544;  P.  v.  Curtis,  52 
Mich.  616,  18  N.  W.  385;  Linehan 
V.  S.,  113  Ala.  70,  21  So.  497;  Jarvis 
V.  S.,  138  Ala.  17,  34  So.  1025; 
Glenn  v.  S.,  157  Ala.  12,  47  So. 
1034;  Johns  v.  S.,  46  Fla.  153,  35 
So.  71;  McDaniel  v.  S.,  100  Ga. 
67,  27  S.  B.  158;  Graham  v.  S.,  123 
Ga.  48.  63  S.  B.  816;  Golatt  v.  S., 
130  Ga.  18,  60  S.  E.  107;  S.  v. 
Thompson,  127  Iowa,  440,  103  N. 
W.  377;  S.  V.  Fielding,  135  Iowa, 
255,  112  N.  W.  539 ;  Powers  v.  Com., 
29  Ky.  L.  277,  92  S.  W.  975; 
Wheeler  t.  Com.,  120  Ky.  697,  87 
S.  W.  1106,  27  Ky.  L.  1090;  S.  v. 
Pain,  48  La.  Ann.  311,  19  So.  138; 
S.  V.  Allen,  111  La.  154,  35  So;  495; 
S.  V.  Rideau,  116  La.  24,  40  So.  691; 
S.  V.  Feeley,  194  Mo.  300,  92  S.  W. 
663,  112  Am.  St.  511,  3  L.  R.  A. 
(N.  S.),  351n.;  S.  v.  King,  203 
Mo.  560,  102  S.  W.  515;  P.  v. 
Gaimarl,  176  N.  Y.  84,  68  N.  B.  112; 
S.  V.  Stratford,  149  N.  Car.  483,  62 
S.  B.  882;  Washington  v.  S.,  46  Tex. 
Cr.  184,  79  S.  W.  811;  Morris  v. 
S.,  50  Tex.  cr.  Ap. -515,  98  S.  W. 
873;  Owen  v.  S.,  52  Tex.  Cr.  65, 
105   S.  W.   513. 

26.  Stiles  V.  S.,  57  Ga.  183; 
Keener  v.  S.,  18  Ga.  194,  63  Am.  D. 
269;  S.  V.  Ford,  3  Strob.  517,  note; 
March  v.  S.,  3  Tex.  Ap.  107;  Vin- 
cent V.  S.,  3  Tex.  Ap.  678;    C.  v. 


Quinn,  150  Mass.  401,  23  N.  E.  54;. 
P.  V.  Baton,  59  Mich.  559,  26  N.  W.. 
702;  S.  V.  Weaver,  57  Iowa,  730, 
11  N.  W.  676;  U.  S.  v.  Neverson,  1 
Mackey,  152;  S.  v.  Hoyt,  46  Conn. 
330;  S.  V.  Campbell,  25  S.  C.  28, 
14  S.  B.  292;  S.  v.  Demming,  79 
Kan.  526,  100  Pao.  285;  Ward  v.. 
Com.,  91  S.  W.  700,  29  Ky.  L.  62; 
S.  V.  Rodriguez,  115  La.  100,  40  So. 
438;  S.  V.  Porter,  213  Mo.  43,  111  S.. 
W.  520,  127  Am.  St.  589;  S.  v.  Schuy- 
ler, 75  N.  J.  L.  487,  68  A.  56;  P.  v. 
Johnson,  185  N.  Y.  219,  77  N.  B. 
1164;  S.  V.  Benjamin  (R.  L  1908), 
71  Atl.  65;  S.  v.  Campbell,  35  S.  Car. 
28,  14  S.  E.  292;  Rush  v.  S.  (Tex. 
Cr.  1907),  76  S.  W.  9^7. 

27.  Ante,  §§  1083-1087. 

28.  Livingston  V.  C,  14  Grat.  592; 
Reg.  V.  Johnson,  2  Car.  &  K.  354; 
Stein  V.  S.,  37  Ala.  123;  Kearney 
V.  Farrell,  28  Conn.  317,  73  Am.  D. 
677;  Illinois,  etc.  Rid.  v.  Sutton,  42- 
111.  438,  92  Am.  D.  81;  Reg.  v. 
Conde,  10  Cox  C.  C.  547;  Howe  v. 
Plainfleld,  41  N.  H.  135;  Houston, 
etc.  Rid.  V.  Shafer,  54  Tex.  641;  S. 
V.  Mackey,  12  Ore.  154,  6  P.  648; 
S.  V.  Moxley,  102  Mo,  374,  14  S.  W. 
969,  15  S.  W.  556;  S.  v.  Gedlcke,  14 
Vroom,  86;  Bridge  v.  Oshkosh,  71 
Wis.  363,  37  N.  W.  409;  McKeigue 
v.  Janesville,  68  Wis.  50,  57,  31  N. 
W.  298;  Field  v.  S.,  57  Miss.  474, 
34  Am.  R.  476;  Carthage  Turnpike 
V.  Andrews,  102  Ind.  138,  52  Am.  R. 
663,  1  N.  E.  364. 
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jury,  and  by  whom  inflicted ;  ^^  for  they  are  not  of  the  suf- 
fering, which  is  present,  but  of  the  transaction,  which  is 
past.  When  so  near  the  transaction  as  to  be  of  its  res 
gestae,  they  are  competent.^** 

rV.    The  Presumption  from  the  Character  of  the  ' 
Defendant. 

§  1112.  1.  Bad  Character — ^is  never  admissible  in  evi- 
dence against  a  defendant  as  ground  for  presuming  guilt.^^ 
This  doctrine  is  absolute;  thus,  the  evidence  of  stealing  a 
horse  cannot  be  reinforced  by  showing  that  the  defendant 
is  an  associate  of  horse  theives.^^    But — 

2.  The  Doctrine — is,  that  the  defendant  is  presumed 
to  be  innocent;  ^^  and  his  character  to  be,  at  least,  of  ordi- 
nary goodness.^*  When  this  presumption  is  met  by  the 
prosecuting  power  with  prima  facie  evidence  of  guilt,  he 
may  bring  forward  in  defense  his  good  character;  ^^  in  re- 


29.  Chapin  v.  Marlborough,  9 
■Gray,  244,  69  Am.  D.  281;  P.  v.  Gra- 
ham, 21  Cal.  261;  S.  v.  Dominique, 
30  Mo.  585;  Denton  v.  S.,  1  Swan 
(Tenn.),  279;  Johnson  v.  S.,  63 
Miss.  313;  Merkle  v.  Bennington,  58 
Mich.  156,  55  Am.  R.  666,  24  N.  W. 
776. 

30.  Rex  V.  Foster,  6  Car.  &  P. 
S25;  C.  V.  McPlke,  3  Gush.  181,  50 
Am.  D.  727;  Monday  v.  S.,  32  Ga. 
672,  79  Am.  D.  314.  But  see  S.  v. 
Davidson,  30  Vt.  377,  73  Am.  D.  312. 
And  see  Rex  v.  Wink,  6  Car.  &  P. 
397;  S.  V.  Gruso,  28  La.  Ann.  952; 
Stiles  V.  Danville,  42  Vt.  282. 

31.  P.  V.  White,  14  Wend.  Ill; 
S.  V.  Jackson,  17  Mo.  544,  59  Am.  D. 
281;  Thompson  v.  Church,  1  Root, 
312;  S.  V.  Merrill,  2  Dev.  269;  Dowl- 
Ing  V.  S.,  5  Sm.  &  M.  664;  S.  v.  Lap- 
age,  57  N.  H.  245,  24  Am.  R.  69;  S. 
V.  Hare,  74  N.  C.  591;  Harrison  v. 
S..  37  Ala.  154;  P.  v.  Fair,  43  Cal. 


137;  S.  V.  Carter,  1  Houst.  Crim. 
402;  Montgomery  v.  Com.,  17  Ky.  L. 
94,  30  S.  W.  602;  McDonald  v.  Com., 
86  Ky.  10,  4  S.  W.  687,  9  Ky.  L. 
230;  Com.  v.  Maddocks,  207  Mass. 
152,  93  N.  E.  253;  Carter  v.  S.,  36 
Neh.  481,  54  N.  W.  853;  P.  v.  Mc- 
Kane,  143  N.  Y.  455,  38  N.  E.  950; 
S.  V.  EUwood,  17  R.  I.  763,  24  A. 
782;  Felsenthal  v.  S.,  30  Tex.  Ap. 
675,  677,  18  S.  W.  644;  S.  v.  Crad- 
dick,  61  Wash.  425,  112  P.  491. 

32.  Cheny  v.   S.,   7   Ohio,  222. 

33.  Ante,  §§  1103-1106. 

34.  P.  V.  Fair,  43  Cal.  137;  Ack 
ley  V.  P.,  9  Barb.  609.  See  S.  v 
Ford,  3  Strob.  517,  note;  Knight  v. 
S.,   70    Ind.    375. 

35.  3  Greenl.  Ev.,  §  25;  Schaller 
V.  S.,  14  Mo.  502;  Dupree  v.  S., 
33  Ala.  380,  73  Am.  D.  422;  S.  v. 
Wells,  Coxe,  424,  1  Am.  D.  211;  S. 
V.  Douglass,  44  Kan.  618,  26  P.  476; 
S.  V.  Donohoo,  22  W.  Va.  761;  S.  v. 
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buttal  whereof,  yet  not  otherwise,  it  may  be  shown  against 
him  to  be  bad.^®  Such,  in  substance,  is  universal  doctrine; 
"but  there  are  some  differences  as  to  its  extensions  and  qual- 
ifications.   Thus, — 

§  1113.  The  Particular  Trait  of  Character,— which  the 
indictment  impugns,  probably  by  all  opinions  may  be  given 
in  evidence  in  the  defendant's  favor.^'^  And  it  is  widely 
deemed  that  the  inquiry  should  be  limited  to  such  trait;  ^® 
it  being  said  to  be  "obviously  irrelevant  and  absurd,  on 
a  charge  of  stealing,  to  inquire  into  the  prisoner's  loyalty; 
or,  on  a  trial  for  treason,  to  inquire  into  his  character  for 
honesty  in  his  private  dealings."^®     But  this  reasoning 


Crank,  75  Mo.  406;  S.  v.  Barth,  25 
■S.  C.  175.  60  Am.  R.  496;  S.  v. 
T>Iorthrup,  48  Iowa,  583,  30  Am.  R. 
408;  Ware  v.  S.,  91  Ark.  555,  121 
■S.  W.  927;  Searway  v.  U.  S.,  107  C. 
■C.   A.    635,   184   Fed.    817. 

36.  McDaniel  v.  S.,  8  Sm.  &  M. 
401,  47  Am.  D.  93;  Carter  v.  C,  2 
Va.  Cas.  169;  Reg.  v.  Rowton,  Leigli 
&  C.  520,  10  Cox,  C.  C.  25;  Young 
T.  C,  6  Bush.  312;  P.  v.  Greenwall, 
108  N.  Y.  296,  2  Am.  St.  415;  Sweatt 
T.  S.,  156  Ala.  85,  47  So.  194;  S.  v. 
Beckner,  194  Mo.  281.  91  S.  W.  892, 
^  L.  R.  A.  (N.  S.)  535n;  Bays  v.  S.. 
50  Tex.  Cr.  Ap.  548,  90  S.  W.  561; 
■S.  V.  Thompson,  127  Iowa,  "440,  103 
N.  W.  377;  Newman  v.  Com.,  28  Ky. 
L.  81,  88  S.  W.  1089;  S.  v.  Shipley, 
171  Mo.  544,  174  Mo.  512.  74  S.  W. 
612;  S.  V.  Lee,  46  Ore.  40,  79  P.  577; 
Calhoon  v.  Com.,  23  Ky.  L.  1188.  64 
S.  W.  965. 

37.  P.  V.  Stewart.  28  Cal.  395; 
Coffee  V.  S.,  1  Tex.  Ap.  548;  John- 
son V.  S.,  17  Tex.  Ap.  565;  Hussey 
V.  S..  87  Ala.  121,  6  So.  420.  Thus 
on  an  indictment  for  embezzlement 
•or  larceny  not  competent  to  prove 
■general  character  as  a  profane  man. 
Butler  T.  S.,  91  Ala.  87,  9  So.  191. 


38.  S.  V.  Bloom,  68  Ind.  54,  34 
Am.  R.  247;  S.  v.  Curran,  51  Iowa, 
112,  49  N.  W.  1006;  S.  v.  Pearce, 
15  Nev.  188;  S.  v.  King.  78  Mo.  555; 
Walker  v.  S.,  102  Ind.  502,  1  N.  E. 
856;  S.  V.  Dalton,  27  Mo.  13;  P.  v. 
Josephs,  7  Cal.  129;  Dupree  v.  S., 
33  Ala.  380,  73  Am.  D.  422;  Davis 
V.  S.,  10  Ga.  101;  Carroll  v.  S., 
3  Humph.  315;  Gandolfo  v.  S.,  11 
Ohio  St.  114;  P.  v.  Fair,  43  Cal.  137; 
Kee  V.  S.,  28  Ark.  155;  S.  v.  Greene, 
152  N.  C.  835.  68  S.  B.  16;  S.  v. 
Bessa.  115  La.  259,  38  So.  985;  West- 
brooks  V.  S.,  76  Miss.  710.  25  So. 
491;  S.  V.  Anslinger,  171  Mo.  600,  71 
S.'w.  1041;  S.  V.  Moyer,  58  W.  Va. 
146,  153,  52  S.  E.  30  (character  for 
honesty) ;  S.  v.  Surry.  23  Wash. 
655.  63  P.  557;  Johnson  v.  S.,  129 
Wis.  146,  108  N.  W.  55,  5  L.  R.  A. 
(N.  S.)   829. 

39.  3  Greenl.  Ev.,  §  25,  referring 
to  1  Greenl.  Bv.,  §  55;  1  Phil.  Bv. 
(9th  Ed.)  469;  2  Russ.  Crimes  (3d 
Bng.  Bd.)  784;  Best  Presump.,  § 
153,  p.  213;  Keyes  v.  S.,  122  Ind. 
527,  23  N.  E.  1097;  Walker  v.  S., 
28  Tex.  Ap.  503,  13  S.  W.  860;  P. 
V.  Cowgill,  93  Cal.  596,  29  P.  228; 
Johnson  v.  3.,  17  Tex.  Ap.  565;   P, 
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ignores  the  point  of  the  argument  in  issue;  no  one  contends 
for  the  absurdity  it  states;  the  proposition  on  the  other  side 
is  that  general  good  character  may  always  be  shown  in  de- 
fence, not  that  particular  irrelevant  trait  may  be.  Plainly 
the  trait  should  not  be  wholly  disregarded ;  *"  yet  it  is  be- 
lieved that  the  better  doctrine  gives  to  this  evidence  the 
wider  range.*^  Goodness  and  wickedness  do  not  flow  al- 
together in  channels,  and  a  man  of  good  character  in  gen- 
eral is  less  likely  to  commit  a  particular  wrong  than  one 
of  bad  character  in  general. 

§  1114.  In  all  Offences, — the  high  and  the  low  alike,  this 
evidence  is  admissible;  *^  yet  some  judges  hold,**  and  others 
deny,**  that  it  has  less  weight  in  the  high  than  in  the  low. 
Ordinarily  jt  it  not  allowable  in  civil  actions.*^  And  it  was 
properly  rejected  on  a  trial  before  a  magistrate  for  the  vio- 
lation of  a  city  by-law  against  fast  driving;  because,  ob- 
served the  learned  judge,  "it  was  not  a  case  involving  the 
defendant's  character."  *® 

§  1115.  Case  Doubtful  or  Plain. — Some  accept  this  evi- 
dence only  in  cases  left  doubtful  by  the  other  proofs.*''  But 

T.  Cowgill,  93  Cal.  596,  29  P.  228;  v.  S.,  24  Vroom,  45;   C.  v.  Wilson, 

HaU  V.   S.,  132  Ind.  317,  31  N.  B.  152  Mass.  12,  25  N.  E.  16;  Cancemi 

636.  V.  P.,  16  N.  Y.  501;  P.  v.  Fisher,  24 

40.  And  see  Cathcart  v.  C,  37  N.  Y.  Cr.  R.  171,  120  N.  Y.  S.  659; 
Pa.  108.  Harrington  v.  S.,  19  Ohio  St.  264. 

41.  Carter  v.  C.,2  Va.  Cas.  169;  43.  C.  v.  Webster,  supra;  Hogan. 
Sullivan  V.   S.,  66   Ala.   48;    P.   v.  v.  S.,  36  Wis.  226. 

Bodine,  1  Denio,  281.    And  see  P.  44-    Cancemi  v.  P.,  16  N.  Y.  501; 

V.  Clements,  42  Hun,  353;  Lann  v.  Harrington  v.  S.,  19  Ohio  St.  264, 

S.,  25  Tex.  Ap.  495,  8  Am.  St.  445,  45.     Norris  v.  Stewart,  105  N.  C, 

8  S.  W.  650;  Hussey  v.  S.,  87  Ala.  455,  18  Am.   St.   917,   160  B.   912; 

121    6    So    420.    The  most  recent  Fahey  v.  Crotty,  63  Mich.  383,  6  Am. 

cases  do  not.  St.  305,  29  N.  W.  876. 

42.  S.  V.  Henry,  5  Jones,  N.  C.  46.  C.  v.  Worcester,  3  Pick.  462, 
65,  67;  Rex  v.  Harris,  7  How.  St.  473.  And  see  Drake  v.  C,  10  B. 
Tr.  925,  929;  Reg.  v.  Dammaree,  15  Monr.  225;  Hance  v.  S.,  8  Pla.  56; 
How.  St.  Tr.  521,  604;  C.  v.  Web-  Co™-  v.  Nagle,  157  Mass.  554,  32' 
ster,  5  Cush.  295,  52  Am.  D.  711;  N.  E.  861. 

Walsh  V.  P.,  65  111.  58,  16  Am.  R.  47.  S.  v.  Beebe,  17  Minn.  241; 
569;  P.  V.  Shepardson,  49  Cal.  629;  Matthews  v.  S.,  32  Tex.  117.  And 
McQueen  v.  S.,  82  Ind.  72;   Baker      see  Drake  v.  C,  10  B.  Monr.  225; 
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by  the  better  doctrine  it  may  create  a  doubt  as  well  as  re- 
move one,  therefore  it  is  admissible  in  all  conditions  of  the 
other  evidence.*^  , 

.  §  1116.  The  Weight  of  this  Evidence— is  for  the  jury, 
who  in  arriving  at  their  verdict  **  should  consider  it,  not  as 
something  detached  from  the  rest  of  the  proofs,  but  in  com- 
bination with  all.^"    Consistently  wherewith  the  court  may, 


Bennett  v.  S.,  8  Humph.  118;  Rex 
■V.  Turner,  6  How.  St.  Tr.  565;  U.  S. 
■V.  Roudenbush,  1  Bald.  (U.  S.)  514, 
•27  Fed.  Cas.  16198.  The  early  rule 
"was  to  confine  character  evidence 
to  cases  where  the  evidence  was 
«ircumstantial  and  the  issue  was 
•Aid  the  accused  do  the  act?  The 
modern  rule  is  to  admit  it  in  all 
•cases  to  show  the  intent.  S.  v. 
Madison,  49  W.  Va.  96,  101.  But  it 
is  not  error  to  refuse  an  instruction 
which  gives  undue  prominence  to 
•character  as  for  example  to  in- 
•struct  that  good  alone  of  itself  may 
•create  a  reasonable  doubt  irrespect- 
ive of  the  other  proof.  Cobb  v. 
■S.,  115  Ala.  18,  22  So.  506;  Ham- 
mond V.  S.,  74  Miss.  214,  21  So.  149; 
S.  V.  Gushing,  17  Wash.  544,  50  P. 
S12;  Crawford  v.  S.,  112  Ala.  1,  21 
■So.  214;  Olds  v.  S.,  44  Pla.  452, 
33  So.  296;  Henderson  v.  S.,  120 
XJa.  504,  48  S.  B.  167;  P.  v.  Jack- 
son, 182  N.  Y.  66,  74  N.  E.  565. 

48.  C.  V.  Leonard,  140  Mass.  473, 
■54  Am.  R'.  485,  4  N.  B.  96;  Stover 
■V.  P.,  56  N.  y.  315;  Kistler  v.  S., 
54  Ind.  400;  Remsen  v.  P.,  43  N.  Y. 
^,  reversing  s.  c,  57  Barb.  324; 
Hamilton  v.  P.,  29  Mich.  195;  C.  v. 
Carey,  2  Brews.  404;  P.  v.  Penwlck, 
45  Cal.  287;  Carson  v.  S.,  50  Ala. 
134;  Kilpatrick  v.  C,  31  Pa.  198; 
Te\ix  V.  S.,  18  Ala.  720;  Williams 
V.  S.,  52  Ala.  411;  S.  v.  Henry,  5 
Jones,  N.  C.  65;  Davis  v.  S.,  10  Ga. 


101;  Anderson  v.  S.,  97  Miss.  658, 
53  So.  393;  U.  S.  v.  Wilson,  176  F. 
806;  S.  V.  Anslinger,  171  Mo.  600, 
71  S.  W.  1041;  S.  V.  Blue,  17  UtaJi 
165,  53  P.  978;  S.  v.  Madison,  49  W. 
Va.  96,  38  S.  B.  492;  Bdgington,  164 
U.  S.  361,  41  L.  Bd.  467,  17  S.  Ct. 
72;  Rowe  v.  U.  S.,  38  C.  C.  A.  496, 
97  Fed.  779;  S  v.  Birkby,  122  Iowa, 
102,  97  N.  W.  980;  S.  v.  Porter,  32 
Ore.  135,  49  P.  964. 

49.  Ante,  §§  978,  1050,  1051,  1060. 

50.  P.  V.  Garbutt,  17  Mich.  9,  97 
Am.  D.  162;  Ackley  v.  P.,  9'  Barb. 
609;  Lee  v.  S.,  2  Tex.  Ap.  338;  P. 
V.  Bell,  49  Cal.  485;  Williams  v. 
S.,  52  Ala.  411;  P.  v.  Shepardson, 
49  Cal.  629;  P.  v.  Ashe,  44  Cal.  288; 
P.  V.  Milgate,  5  Cal.  127;  P.  v.  01m- 
stead,  30  Mich.  431;  P.  v.  Brooks, 
131  N.  Y.  321,  30  N.  E.  189;  P.  v. 
Doggett,  62  Cal.  27;  S.  v.  Donovan, 
61  Iowa,  278,  16  N.  W.  130;  Booker 
V.  S.,'  76  Ala.  22;  Hanney  v.  C,  116 
Pa.  322,  9  A.  339;  Coats  v.  P.,  4  Par. 
Cr.  662;  Armor  v.  S.,  63  Ala.  173; 
S.  v.  Lindley,  51  Iowa,  343,  33  Am. 
R.  139,  1  N.  W.  484;  Bacon  v.  S., 
22  Fla.  51;  Coleman  v.  S.,  59  Miss. 
484;  P.  V.  Wileman,  44  Hun,  187; 
C.  V.  Wilson,  152  Mass.  12,  25  N. 
B.  16;  Heine  v.  O.,  91  Pa.  145;  S. 
y.  Northrup,  48  Iowa,  583,  30  Am.  R. 
408;  Murphy  v.  S.,  108  Ala.  10,  18 
So.  557;  McSwean  v.  S.,  113  Ala. 
661,  21  So.  211;  S.  v.  Short  (Del.), 
75  A.  787;  S.  v.  Thomas  (Del.),  78  A. 
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and  commonly  does,  make  to  them  pertinent  observations 
varying  with  the  case;  ^^  as,  that  a  good  character  can  have- 
little  practical  effect  against  direct  and  otherwise  satisfac- 
tory proofs,®^  cannot  turn  the  scale  against  conclusive  evi-. 
dence  of  guilt,^*  will  not  justify  a  verdict  of  not  guilty  if  the 
jury  are  convinced  of  guilt  beyond  a  reasonable  doubt,^* 
but  may  prevail  in  a  case  more  evenly  balanced;  ^^  and  if^ 
after  giving  the  good  character  of  the  defendant  the  weight 
in  the  case  they  think  it  deserves,  they  are  not  satisfied  of 
his  guilt  beyond  a  reasonable  doubt,  they  should  acquit 
him.^® 

§  1117.  Character  is  a  Personal  Quality, — ^manifested  in 
habitual  good  or  ill  doing;  therefore  differing  from  reputa- 
tion.^''^   Still,  being  in  the  nature  of  a  custom,^*  what  is  said 


640;  S.  V.  Reese  (Del.  1911),  79  A. 
217;  Nelms  v.  S.,  123  Ga.  575,  51 
S.  C.  588;  Shields  v.  S.,  149  Ind. 
395,  49  N.  E.  351;  S.  v.  House,  108 
Iowa,  68,  78  N.  W.  859;  P.  v.  Van 
Dam,  107  Mich.  425,  65  N.  W.  277; 
S.  V.  Holmes,  65  Minn.  230,  68  N. 
W.  11;  S.  V.  Wilson,  230  Mo.  647, 
132  S.  W.  238;  P.  v.  Gilbert,  199 
N.  Y.  10,  92  N.  E.  85;  P.  v.  Blatt, 
24  N.  Y.  Or.  R.  418,  121  N.  Y.  S.  507; 
Latimier  v.  S.,  55  Neh.  609,  76  N.  W. 
207,  70  Am.  St.  403;  Wells  v.  Ter., 
14  Okla.  436,  78  P.  124;  Edgington 
V.  U  S.,  164  U.  S.  361,  41  L.  Ed. 
467,  17  S.  Ct.  72;  S.  v.  Totten,  72 
Vt.  73,  42  A.  105. 

51.  Ante,  §  982. 

52.  S.  V.  Wells,  Coxe,  424,  1  Am. 
D.  211;  P.  V.  Josephs,  7  Cal.  129; 
McDaniel  v.  S.,  8  Sm.  &  M.  401,  47 
Am.  D.  93;  P.  v.  Hammill,  2  Par. 
Cr.  223;  Wesley  v.  S.,  37  Miss.  327, 
75  Am.  D.  62;  U.  S.  v.  Roudenbush, 
Bald.  514;  P.  v.  Cole,  4  Par.  Or.  35; 
Reg.  V.  Swendsen,  14  How.  St.  Tr. 
B59,  596;  XJ.  S.  v.  Gunnell,  5 
Mackey,  196;  S  v.  Levigne,  17  Nev. 
435,  30  P.  1084;  P.  v.  Sweeney,  133 


N.  Y.  609,  30  N.  E.  1005;   Jackson. 
V.  S.,  76  Ga.  551. 

53.  S.  V.  McMurphy,  52  Mo.  251; 
S.  V.  Ware,  62  Mo.  597;  P.  v> 
Gleason,  1  Nev.  173;  S.  v.  Hogard,. 
12  Minn.  293.  And  see  Hogan  v> 
S.,  36  Wis.  226. 

54.  Hirschman  V.  P.,  101  111.  568; 
P.  V.  Kalkman,  72  Cal.  212,  13  P. 
500;  Edmonds  v.  S.,  34  Ark.  720; 
P.  V.  Anderson,  239  111.  168,  87  N. 
E.  917;  P.  V.  Conrow,  200  N.  Y. 
356,  93  N.  E.  943;  Wilson  v.  S.,  S 
Okla.  Cr.  Ap.  714,  109  P.  289. 

55.  Stephens  v.  P.,  4  Par.  Cr. 
396;  V.  S.  V.  Whitaker,  6  McLean,. 
342;  Epps  v.  S.,  19  Ga.  102;  Kil- 
patrick  v.  C,  31  Pa.  198;  Reg.  v. 
Dammaree,  15  How.  St.  Tr.  521, 
604;  Jackson  v.  S.,  81  Wis.  127,  51 
N.  W.  89;  Cavender  v.  S.,  126  Ind. 
47,  25  N.  B.  875. 

56.  C.  V.  Wilson,  152  Maiss.  12, 
25  N.  E.  16;  S.  T.  Horning,  49  Iowa, 
158.  And  see  S.  v.  Daley,  53  Vt. 
442,  38  Am.  R.  694;  Com.  v.  House, 
72  A.  804,  223  Pa.  St.  487. 

57.  Marts  v.  S.,  26  Ohio  St.  162, 
168. 

58.  1  Greenl.  Bv.,  §  128. 
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of  it —  in  other  words,  the  reputation — in  the  community 
where  the  individual  is  known,  may  be  given  in  evidence  ^* 
by  a  witness  in  a  situation  to  have  learned;  ^°  and  if  he  has- 
heard  nothing  said,  the  inference  is  that  the  character  is. 
good.®^  Beyond  which,  it  is  the  better  opinion  on  a  ques- 
tion where  the  authorities  are  not  quite  conclusive,  that  a 
witness  may  state  what,  in  fact,  the  character  is,  as  he  has 
seen  it  manifested  in  habitual  conduct,  aside  from  any  ex- 
pressions of  others  thereon.**^  But  particular  good  or  bad 
acts,  or  the  reputation  of  having  done  them,  cannot  be 


59.  McCarty  v.  P.,  51  111.  231, 
99  Am.  D.  542;  Peterson  v.  Morgan, 
116  Mass.  350,  352;  P.  v.  Fair,  43 
Cal.  137;  Reg.  v.  Rowton,  Leigh  & 
C.  520;  C.  V.  O'Brien,  119  Mass. 
342,  20  Am.  R.  325;  Reg.  v.  Swend- 
sen,  14  How.  St.  Tr.  559,  596;  Gib- 
son V.  S.,  89  Ala.  121,  18  Am.  St. 
96,  8  So.  113;  Hughes  v.  S.,  152  Ala. 
5,  44  So.  694;  S.  v.  Grinden,  91 
Iowa,  505,  60  N.  W.  37;  P.  v.  Albers, 
137  Mich.  678,  100  N.  W.  908;  S. 
V.  Boyd,  178  Mo.  2,  76  S.  W.  979; 
S.  V.  bay,  188  Mo.  359,  87  S.  W. 
465;  S.  V.  Shouse,  188  Mo.  473,  87 
S.  W.  480;  Berneker  v.  S.,  40  Neb. 
810,  59  Nj  W.  372;  Younger  v.  S., 
80  Neb.  201,  114  N.  W.  170;  S.  v. 
Brady,  71  N.  J.  L.  360,  59  A.  6.  The 
witness  may  state  prevailing  im- 
pression in  the  community  a,s  mani- 
fested by  actions,  conduct  or  con- 
versation, relating  to  character  in 
Issue.  P.  V.  McCarthy,  14  Cal.  Ap. 
148,  111  P.  274. 

60.  Dupree  v.  S.,  33  Ala.  380,  73 
Am.  D.  422;  S.  v.  Jerome,  33  Conn. 
265;  Poole  v.  S.,  2  Bax  288;  Holmes 
V.  S.,  88  Ala.  26,  16  Am.  St.  17,  7 
So.  193;  Thurmond  v.  S.,  27  Tex. 
Ap.  347,  11  S.  W.  451;  Brownlee  v. 
S.,  13  Tex.  Ap.  255;  Ross  v.  S.,  139 
Ala.  144,  36  So.  718;  S.  v.  Frederick- 


son,  81  Kan.  854,  106  P.  1061;  S.  v. 
Lambert,  104  Me.  394,  71  Atl.  1092;; 
S.  V.  Coley,  114  N.  Car.  879,  19  S. 
B.  705;  S.  V.  Magill,  19  N.  D.  131,. 
122  N.  W.  330;  Gay  v.  S.,  40  Tex. 
Cr.  Ap.  242,  49  S.  W.  612. 

61.  S.  V.  Lee,  22  Minn.  407,  21 
Am.  R.  769;  Reg.  v.  Rowton,  supra; 
S.  V.  Hosey,  54  Wash.  309,  103  P. 
12. 

62.  S.  V.  Sterrett,  68  Iowa,  76, 
25  N.  W.  936;  S.  v.  Cross,,  68  Iowa, 
180,  26  N.  W.  62;  Rex  v.  Davison, 
31  How.  St.  Tr.  99,  187;  S.  v.  Lee, 
supra;  Gandolfo  v. .S.,  11  Ohio  St. 
114;  Elam  v.  S.,  25  Ala.  53;  Rex  v. 
Hemp,  5  Car.  &  P.  468.  And  see 
Hogan  V.  S.,  36  Wis.  226;  Thomas- 
V.  P.,  67  N.  Y.  218,  223.  In  Rex  v. 
Davison,  supra,  the  witness  stated 
the  defendant's  character  entirely 
from  his  personal  observation,  with, 
no  allusion  to  reputation,  and  this 
was  not  objected  to.  "The  correct 
inquiry,"  abserved  Lord  Ellen- 
borough,  "is  as  to  the  general  char- 
acter of  the  accused^  and  whether 
the  witness  thinks  him  likely  to  be- 
guilty  of  the  offense  charged."  But 
in  Reg.  v.  Rowton,  supra,  the  ma- 
jority of  the  English  judges  deemed 
that  the  witness's  individual  opin- 
ion of  the  character  is  inadmissible. 
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shown  in  proof  or  rebuttal  of  good  character.*^ 

§1118.  Limited  in  Time — ^is  this  evidence.  For  since 
largely  the  proof  of  character  is  from  reputation,  presum- 
ably influenced  by  the  accusation  on  trial,  and  since  the  de- 
fendant might  manufacture  a  good  character  for  the  occa- 
sion, the  evidence,  on  the  one  side  and  on  the  other,  can 
•disclose  only  the  character  which  preceded  the  finding  of  the 
indictment,®*  or  the  commission  of  the  offence,®^  or  per- 
iaps  more  exactly  its  discovery.^® 

§  1119.  Not  putting  in  Issue. — It  is  the  defendant's 
privilege,  not  his  duty,  to  open  by  evidence  the  question  of 


63.  Engleman  v.  S.,  2  Ind.  91,  52 
Am.  D.  494;  S.  v.  Lapage,  57  N.  H. 
545,  24  Am.  R.  69;  S.  v.  Hare,  74 
N.  C.  591;  S.  V.  O'Brien,  119  Mass. 
342;  S.  V.  Laxton,  76  N.  C.  216;  Mc- 
Carty  v.  P.,  supra;  S.  v.  Garrand, 
5  Ore.' 156;  S.  v.  Bullard,  100  N.  C. 
486,  6  S.  B.  151;  S.  v.  Sterrett,  71 
Iowa,  386,  25  N.  W.  936;  Brownell 
v.  P.,  38  Mich.  732;  Robinson  v.  S., 
Si  Ind.  452;  Snyder  v.  C,  85  Pa. 
519;  Harris  v.  S.,  61  Ga.  359; 
Hirschman  v.  P.,  101  111.  568;  S.  v. 
3eaty,  25  Mo.  Ap.  214.  See  Reg. 
V.  Shrimpton,  2  Den.  C.  C.  319,  8 
Eng.  L.  &  Eq.  587;  Reg.  v.  Gad- 
T)ury,  8  Car.  &  P.  676;  McLarin  v. 
S.,  4  Humph.  381;  Stape  v.  P.,  85 
N.  Y.  390;  S.  v.  Crow,  107  Mo.  341, 
17  S.  W.  745;  Steele  v.  S.,  83  Ala. 
■20,  3  So.  547;  Davenport  v.  S.,  85 
Ala.  336,  5  So.  152;  Walker  v.  S., 
■91  Ala.  76,  9  So.  87;  P.  v.  Lee  Dick 
Lung,  129  Cal.  491,  62  Pac.  71;  S. 
T.  Stewart,  6  Pen.  (Del.),  435,  67 
A.  786;  Nelson  v.  S.,  32  Fla.  244, 
13  So.  361;  Stltz  v.  S.,  104  Ind.  359, 
4  N.  E.  145;  Drew  v.  S.,  124  Ind.  9, 
23  N.  B.  1098;  S.  v.  Donelon,  45 
TOL.  Ann.  74,  12  So.  922;  Com.  v. 
O'Brien,  119  Mass.  342,  20  Am.  325; 
Carthaus  v.  S.,  78  Miss.  560,  47  S. 


W.  629.;  S.  V.  Phillips,  233  Mo.  299, 
135  S.  W.  4;  Basye  v.  S.,  45  Neb. 
261,  63  N.  W.  811;  Aiken  v.  P.,  183 
111.  215,  55  N.  E.  695;  S.  v.  Dexter, 
115  Iowa,  678,  87  N.  W.  417;  Harris 
V.  Com.,  25  Ky.  L.  297,  74  S.  W. 
1044;  S.  V.  Lyons,  113  La.  959,  37 
So.  890;  S.  V.  Lockett,  168  Mo.  480, 
68  S.  W.  563;  S.  v.  Brooks,  23 
Mont.  146,  57  P.  .1038;  Bullock  v. 
S.,  65  N.  J.  L.  557,  47  A.  62,  86  Am. 
St.  668;  S.  V.  Thoemke,  11  N.  D. 
386,  92  N.  W  480. 

64.  S.  V.  Kinley,  43  Iowa,  294; 
Shears  v.  S.,  147  Ind.  51,  46  N.  E. 
331, 

65.  Wroe  v.  S.,  20  Ohio  St.  460; 
Brown  v.  S.,  46  Ala.  175.  Contra, 
C.  V.  Sacket,  22  Pick.  394;  Graham 
V.  S.,  29  Tex.  Ap.  31,  13  S.  W.  1013. 

66.  White  v.  C,  80  Ky.  480; 
Griffith  V.  S.,  90  Ala.  583,  8  So.  812; 
P.  V.  Fong  Ching,  78  Cal.  169,  20 
Pac.  396;  P.  v.  McSweeny  (Cal.). 
38  P.  743;  Smalls  v.  S.,  101  Ga. 
570,  28  S.  E.  981,  40  L.  R.  A.  369; 
White  V.  Com.,  80  Ky.  480,  4  Ky.  L. 
373;  S.  V.  Sprague,  64  N.  J.  L.  419, 
45  A.  788;  Lea  v.  S.,  94  Tenn.  495, 
29  S.  W.  900;  White  v.  S.,  Ill  Ala. 
92,  21  So.  330. 
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his  character.  The  expense,  the  remoteness  of  -witnessesj 
■confidence  in  his  case,  and  other  considerations  would  often 
■dissuade  him  therefrom,  however  certain  of  success  therein. 
Hence,  and  because  the  State  may  not  show  a  character  bad 
which  the  defendant  has  not  put  in  issue,^'^  the  omission 
■of  this  evidence  does  not  justify  the  presumption  that  it 
is  not  good;®*  and  neither  counsel  nor  the  judge  has  the 
.right  to  argue  to  the  jury  that  it  does,  nor  should  they 
assume  anything  against  it  while  deliberating  on  their  ver- 
•dict.®^  Yet  a  violation  of  this  rule  will  no't  require  a  new 
trial  in  a  case  where  the  party  did  not  object,  or  it  has 
•done  him  no  harm.^" 

V.     The  Presumption  from  the  Commission  of  Another 

Crime. 

§  1120.  By  Fundamental  Doctrine, — the  State  cannot 
prove  against  a  defendant  any  crime  not  alleged,  either  as 
foundation  for  a  separate  punishment,  or  as  aiding  the 
proofs  that  he  is  guilty  of  the  one  charged,  even  though  he 
has  put  his  character  in  issue.'^^    Still, — 

67.  Ante,    §    1112.  71.    Ante,    §§    1112,   1117;    U.   S. 

68.  Bennett  v.  S.,  86  Ga.  401,  22  v.  Mitchell,  2  Dall.  348;  Coble  v. 
Am.  St.  465,  12  S.  E.  806;  S.  v.  S.,  31  Ohio  St.  100;  Lightfoot  v. 
■Sanders,  84  N.  C.  728.  P.,  16  Mich.  507;  Kribs  v.  P.,  82  111. 

69.  S.  V.  O'Neal,  7  Ire.  251;  Ack-  425;  Ingram  v.  S.,  39  Ala.  247,  84 
ley  V.  P.,  9  Barb.  609;  S.  v.  Upham,  Am.  D.  782;  Mason  v.  S.,  42  Ala. 
38  Me.  261  (overruling,  it  seems,  S.  543;  True  v.  Sanborn,  7  Fost.  N.  H. 
y.  McAllister,  24  Me.  139);  Fletcher  383;  Rex  v.  Westwood,  4  Car.  &  P. 
V.  S.,  49  Ind.  124,  19  Am.  R.  673;  S.  547;  P.  v.  Schweitzer,  23  Mich.  301; 
sf.  Dockstader,  42  Iowa,  436;  S.  v.  Brown  v.  S.,  46  Ala.  175;  Kinchelow 
Kabricli,  39  Iowa,  277;  P.  v.  Bodine,  v.  S.,  5  Humph.  9;  Cesure  v.  S.,  1 
1  Denio,  281;  McQueen  v.  S.,  82  Tex.  Ap.  19;  Loza  v.  S.,  1  Tex.  Ap. 
Ind.  72;  S.  v.  Dockstader,  42  Iowa,  488,  28  Am.  R.  416;  S'.  v.  Hoyt,  13 
436;  Ormsby  v.  P.,  53  N.  Y.  472;  Minn.  132;  Fanning  v.  S.,  14  Mo. 
P.  V.  Bodine,  1  Denio  (N.  Y.)  281;  386;  Pratt  v.  S.,  56  Ind.  179;  P.  v. 
S.  V.  O'Neal,  7  Ired.  (N.  Car.)  251.  Jones,  32  Cal.  80;  S.  v.  Church,  43 
^52.  Conn.  471;  Todd  v.  S.,  31  Ind.  514; 

70.  S.  V.  O'Neal,  supra;  P.  v.  C.  v.  McDonald,  110  Mass.  405;  Mc- 
"Fenwick,  45  Cal.  287;  S.  v.  Tozler,  Intire  v.  S.,  10  Ind.  26;  Warren  v. 
49  Me.  404.  See  P.  v.  White,  22  S.,  29  Tex.  369;  S.  y.  Shuford,  69 
Wend.  167.  N.  C.  486;   Force  v.  S.,  5  Tex.  Ap. 
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§  1121.  The  Same  Evidence — may  be  and  often  is  pro- 
bative of  two  or  more  crimes.  So  that  it  is  never  a  good 
objection  to  tendered  proofs  that  guilt  other  than  that  in 
litigation  is  inferable  from  them.'^^   "Zet — 


251;  S.  V.  Smalley,  50  Vt.  736;  P. 
V.  McNutt,  64  Cal.  116,  28  P.  64; 
P.  V.  Hartman,  62  Cal.  562;  Boyd 
V.  U.  S.,  142  U.  S.  450,  12  S.  Ct. 
292;  P.  V.  Scott,  74  Cal.  94,  15  P. 
384;  Farrls  v.  P.,  129  111.  521,  16 
Am.  St.  283,  21  N.  B.  821;  Kelley 
V.  S.,  18  Tex.  Ap.  262;  Goodhue  v. 
P.,  94  111.  37;  Boland  v.  P.,  19  Hun, 
80;  S.  V.  Miller,  47  Wis.  530,  3  N.  W. 
31;  S.  V.  Reavis,  71  Mo.  419;  P.  t. 
Stewart,  85  Cal.  174.  24  P.  722; 
Arcia  v.  S.,  28  Tex.  Ap.  198,  12  S. 
W.  599;  P.  V.  Sharp,  107  N.  Y.  427, 
1  Am.  St.  851;  S.  v.  Alston,  94 
N.  C.  930;  Chumley  v.  S.,  20  Tex. 
Ap.  547;  Twitty  v.  S.,  168  Ala.  59, 
53  So.  308;  Holder  v.  S.,  58  Ark. 
473,  25  S.  W.  279;  P.  v.  Mohr,  157 
Cal.  732,  109  P.  476;  P.  v.  Tomalty, 
14  Cal.  Ap.  224,  111  P.  513;  P.  v. 
Glass,  158  Cal.  650,  112  P.  281; 
Wallace  V.  S.,  41  Pla.  547,  26  So.  713; 
Lee  V.  S.,  8  Ga.  Ap.  413,  69  S.  B. 
310;  Painter  v.  P.,  147  111.  444,  35 
N.  E.  64;  Turner  v.  S.,  102  Ind.  425, 
1  N.  E.  869;  S.  v.  Burk,  88  Iowa, 
661,  56  N.  W.  180;  S.  v.  King,  117 
Iowa,  484,  91  N.  W.  768;  S.  v.  Rey- 
nolds, 5  Kan.  Ap.  515,  47  P.  573; 
S.  V.  Bates,  46  La.  Ann.  849,  851,  15 
So.  204;  Com.  v.  Jackson,  132  Mass. 
16-21;  Com.  v.  Schaffner,  146  Mass. 
512,  16  N.  B.  280;  P.  v.  Burke,  157 
Mich.  108,  121  N.  W.  282;  P.  v. 
Converse,  157  Mich.  29,  121  N.  W. 
475;  S.  V.  Ames,  90  Minn.  183;  Col- 
lins V.  S.  (Miss.  1911),  54  So.  666; 
S.  V.  Phillips,  233  Mo.  299,  135  S. 
W.  34;  S.  V.  Davis,  69  N.  H.  350,  41 
A.  267;  Meyer  v.  S.,  59  N.  J.  L.  310, 


36  A.  483;  P.  v.  Geyer,  196  N.  Y. 
364,  90  N.  E.  48;  P.  v.  Morral,  125. 
N.  Y.  S.  976;  P.  v.  Van  Tassel,  156 
N.  Y.  561,  51  N.  E.  274;  S.  v.  Jef-. 
fries,  117  N.  Car.  727,  23  S.  E.  163; 
Com.  V.  House,  223  Pa.  St.  487,  72: 
A.  804;  S.  V.  Robison,  32  Ore.  43.. 
48  P.  357;  Clapp  v.  S.,  94  Tenn. 
186,  30  S.  W.  214;  Ware  v.  S.,  35 
Tex.  Cr.  Ap.  597,  38  S.  W.  198; 
Owen  v.  S.,  58  Tex.  Cr.  Ap.  261, 
125  S.  W.  405;  Pitts  v.  S.,  60  Tex. 
Cr.  Ap.  524,  132  g.  W.  801;  S.  v, 
Kelley,  65  Vt.  531,  27  A.  203,  36  Am. 
St.  884;  S.  V.  Stephens,  16  S.  D. 
309,  92  N.  W.  420;  Lanphere  v.  S., 
114  Wis.  193,  89  N.  W.  1281;  Horn. 
V.  S.,  12  Wyo.  80,  73  P.  705. 

72.  Reg.  V.  May,  1  Cox,  C.  C. 
236;  S.  V.  Folwell,  14  Kan.  105;  P. 
V.  Robles,  34  Cal.  591;  Jordan  v.  S., 
22  Ga.  545;  C.  v.  Harrison,  11  Gray, 
308 ;  S.  V.  Davis,  19  Ala.  13 ;  Jacques; 
V.  P.,  66  111.  84;  Rex  v.  Moore,  Z 
Car.  &  P.  235;  Rex  v.  Salisbury, 
5  Car.  &  P.  155;  Reg.  v.  Briggs,  2" 
Moody  &  R.  199;  Stout  v.  P.,  4  Par. 
Cr.  71,  132;  S.  v.  Petty,  Harper,  59; 
S.  V.  Braunschweig,  38  Mo.  587;  Ma- 
son V.  S.,  42  Ala.  532,  537;  P.  v. 
Doyle,  21  Mich.  221;  Copperman  v, 
P.,  56  N.  Y.  591;  C.  v.  Kimball,  24 
Pick.  366;  Collins  v.  S.,  5  Tex.  Ap. 
38;  S.  V.  Roberts,  55  N.  H.  483;  S, 
V.  Case,  93  N.  C.  545,  53  Am.  R.  471; 
Reed  v.  S.,  54  Ark.  621,  16  S.  W. 
819;  Farris  v.  P.,  129  111.  521,  15 
Am.  St.  283,  21  N.  B.  821;  McDonald 
V.  P.,  25  111.  Ap.  350;  Hope  v.  P., 
83  N.  Y.  418,  38  Am.  R.  460;  Mynatt 
V.  S.,  8  Lea,  47;   C.  v.  Blood,  141 
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§  1122.  Cross-examinations — of  witnesses,  and  evidence 
to  discredit  them,  whereby  irrelevant  matter  is  sometimes 
not  improperly  brought  out,  will  not  be  permitted  a  scope 
disclosing  what  tends  to  prove  an  irrelevant  other  crime; 
for  this,  under  the  pretence  of  justice,  would  be  a  wanton 
prejudice  to  the  defendant."    Hence, — 

§  1123.  The  Doctrine — of  this  sub-title  is,  that  whatever 
tends  directly  to  prove  a  defendant  guilty  of  the  crime 
charged,  though  guilty  also  of  another,  may  be  shown 
against  him;  yet  not  even  on  cross-examination  can  his 
cause  be  prejudiced  by  evidence  disclosing  irrelevant 
guilt.    Further  to  particularize, — 

§  1124.  1.  Like  Offences.— Even  where  offences  are  of 
a  like  sort,  evidence  to  one  is  not  ordinarily  admissible  in 
proof  of  another;  '^^  as,  on  a  trial  for  larceny,  to  show  that 
the  defendant  has    committed    other    and    disconnected 


Mass.  571,  6  N.  E.  769;  S.  v.  Du- 
laney,  87  Ark.  17,  112  S.  W.  158; 
P.  V.  Wnson,  14  Cal.  Ap.  515,  112 
P.  579;  Wallace  v.  S.,  41  Fla.  547, 
26  So.  713;  Stone  v.  S.,  118  Ga. 
705,  45  S.  E.  630,  98  Am.  St.  145n; 
Ray  V.  S.,  4  Ga.  Ap.  67,  60  S.  E.  816; 
Painter  v.  P.,  147  111.  444,  35  N.  E. 
64;  P.  V.  Hagenow,  236  111.  514,  86 
N.  E.  370;  S.  v.  Dexter,  115  Iowa, 
678.  91  N.  W.  768;  S.  v.  Hansford, 
81  Kan.  300,  106  P.  73;  S.  v.  Blount, 
124  La.  202,  50  So.  12;  P.  v.  Gld- 
dings,  159  Mich.  523,  124  N.  W. 
546,  16  Det.  Leg.  N.  1024;  S.  v. 
WlUs,  70  Minn.  403,  73  N.  W.  177; 
S.  V.  Bailey,  190  Mo.  257,  88  S.  W. 
733;  S.  V.  Spaugh,  200  Mo.  571,  98 
S.  W.  55;  P.  V.  Furlong,  127  N.  Y. 
S.  422;  P.  V.  Coombs,  158  N.  Y.  532, 
53  N.  E.  527;  S.  v.  Walton,  114  N. 
Car.  783,  18  S.  E.  945;  Hunter  v.  S., 
3  Okla.  Cr.  Ap.  533,  107  P.  444; 
S.  V.  LaRose,  54  Ore.  555,  104  P. 
299;   S.  V.  Hayes,  14  Utah,  118,  46 


P.  752;  S.  T.  Perry,  136  Mo.  126,  37 
S.  W.  804;  People  v.  Dudenhausen, 
130  App.  Div.  760,  115  N.  Y.  S. 
374;  Thompson  v.  U.  S.,  75  C.  C.  A. 
172,  144  Fed.  14;  Moore  v.  U.  S.,  150 
U.  S.  57.  37  L.  Ed.  996,  14  S.  Ct.  26. 

73.  Hoberg  v.  S.,  3  Minn.  262; 
Hamilton  v.  S.,  34  Ohio  St.  82; 
Brown  v.  S.,  6  Ga.  Ap.  538,  65  S.  B.. 
361. 

74.  Redman  t.  S.,  1  Blackf.  96  r 
S.  V.  Fierline,  19  Mo.  380;  S.  v.. 
Miller,  47  Wis.  530;  Goodhue  v.  P., 
94  111.  37;  P.  V.  Gibbs,  93  N.  Y.  470; 
Miller  v.  C,  78  Ky.  15,  39  Am.  R. 
194;  P.  V.  Hosier,  196  N.  Y.  506,  89 
N.  E.  1107;  Brown  v.  P.,  216  III.  148,. 
74  N.  B.  490;  S.  v.  Crofford,  121 
Iowa,  395,  96  N.  W.  889;  Skldmore- 
V.  S.  (Tex.  Cr.  Ap.  1909),  123  S.  W. 
1129;  P.  V.  Giddings,  159  Mich.  523» 
124  N.  W.  546,  16  Det.  Leg.  N.  1024; 
P.  V.  Ascher,  126  Mich.  637,  86  K. 
W.  140;  Haney  v.  S.  (Tex.  Cr.  Ap. 
1909),  122  S.  W.  34. 
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larcenies;  ^^  or,  for  riot,  that  he  has  been  engaged  in  other 
riots;  '^  or,  for  the  murder  of  a  particular  person,  that  at 
another  time  and  place  he  murdered  or  threatened  another 
person; ''''  or,  for  burglary  in  one  county,  that  he  committed 
the  like  in  another^*    Hence. — 

2.  Unlike — A  fortiori,  distinct  crimes  of  other  sorts 
than  the  one  on  trial  are  inadmissible^® 

3.  To  permit  such  Evidence — would  be  to  put  a  man's 
whole  life  in  issue  on  the  charge  of  a  single  wrongful  act, 
and  crush  him  by  irrelevant  matter  which  he  could  not  be 
prepared  to  meet.  Still,  within  the  foregoing  exposi- 
tions,— 

§  1125.  1.  Admissible, — ^because  pertinent,  is  this  evi- 
dence in  such  cases  as — 

2.  Whole  Transaction. — A.s  explained  under  the  doc- 
trine of  the  res  gestae,^"  whenever  a  part  of  a  transaction 
appears  in  evidence,  the  rest  is  thereby  made  admissible. 
So  that  the  entire  transaction  wherein,  it  is  claimed,  th,e 

75.  Barton  t.  S.,  18  Ohio,  221;  77.  Farrer  v.  S.,  2  Ohio  St.  54; 
Cole  T.  C,  5  Grat.  696;  Reg.  v.  But-  Ogletree  v.  S.,  28  Ala.  693;  S.  v. 
ler,  2  Car.  &  K.  221,  2  Cox,  C.  C.  CrofCord,  121  Iowa,  395,  96  N.  W. 
132;  S.  V.  Martin,  34  Mo.  85;  Gil-  889;  Shepherd  v.  Com.,  119  Ky.  931, 
bralth  v.  S.,  41  Tex.  567;  P.  v.  29  Ky.  L.  376,  85  S.  W.  191;  P.  v. 
Special  Sessions,  10  Hun,  158;  S.  v.  Molineux,  168  N.  Y.  264,  61  N.  B. 
Reavls,  71  Mo.  419;  Endally  v.  S.,  286,  10  N.  Y.  Ann.  Cas.  256,  62  U  R. 
39  Ark.  278;  English  v.  S.,  29  Tex.  A.  393. 

Ap.  174,  15  S.  W.  649;  P.  v.  Hart-  78.    P.  v.  Scott,  74  Cal.  94,  15  P. 

man,   62  Cal.  562;    Gillespie  v.  P.,  384;   P.  v.  Cahill,  11  Cal.  Ap.  685, 

176    111.    238,    52   N.   E.    250;    S.   v.  106  P.  115;  Hall  v.  S.,  7  Ga.  Ap.  115, 

Wackernagel,  118  Iowa,  12,  91  N.  W.  66   S.  B.  390. 

761;  S.  V.  O'Donnell,  36  Ore.  222,  61  79.    Gordon  v.   S.,  '3  Iowa,   410; 

P.  892;    Shears  v.  S.,  147  Ind.  51,  Stone  v.   S.,   4   Humph.   27;    P.  v. 

46  N.  B.  331;  S.  v.  Gottfreedson,  24  Thurston,  2  Par.  Cr.  49;   S.  v.  Sy- 

Wash.  398,  64  P.  523;  P.  v.  Sekeson,  monds,  57  Me.  148;  Mann  v.  S.,  22 

97  N.  Y.  S.  917,  111  A.  D.  490,  18  Fla.  600;   Clark  v.  S.,  18  Tex.  Ap. 

N  Y.  Ann.  Cases,  490,  20  N.  Y.  Or.  467;  S.  v.  Fournier,  108  Minn.  402, 

24;  S.  V.  Newman,  73  N.  J.  L.  202,  122  N.  W.  329;   Gardner  v.  S.,  121 

62  A.  1008.  Tenn.  684,  120  S.  W.  816;  S.  v.  Wil- 

76.  S.  V.  Renton,  15  N.  H.  169;  liams,  36  Utah,  273,  103  P.  250. 

0.  V.  Campbell,  7  Allen,  541,  83  Am.  80.  Ante,  §  1083;  P.  v.  Saunders, 
D.  705.  25  Mich.  119. 
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wrong  in  issue  was  done,  may  be  shown  though,  it  includes 
also  other  crimes;  ^^  and  even  though  such  transaction  was 
a  continuing  one,  or  transpiring  in  parts  on  different  days.^^ 
Again, — 

§  1126.  1.  The  Intent,  Knowledge,  or  Motive, — under 
which  the  defendant  did  the  act  charged  against  him,  not 
genera.lly  admitting  of    other,  than    circumstantial    evi- 


81.  Ante,  §  1068;  Cross  v.  P.,  47 
111.  152,  95  Am.  D.  474;  Reg.  T. 
Nichols,  1  Fost.  &  F.  51;  Brown  v. 
C,  76  Pa.  319;  Foster  v.  P.,  49  How. 
Pr.  69;  P.  v.  Williams,  17  Cal.  142; 
S.  V.  Lull,  37  Me.  246;  Yarborough 
V.  S.,  .41  Ala.  405;  Higglns  v.  S., 
7  Ind.  549;  Haskins  v.  P..  16  N.  Y. 
344;  Burr  v.  C,  4  Grat.  534;  Rex  v. 
Rooney,  7  Car.  &  P.  517;  Rex  v. 
Fursey,  6  Car.  &  P.  81;  Foster  v. 
P.,  63  N.  Y.  619;  C.  v.  Call,  21  Pick. 
515;  S.  V.  Wentworth,  37  N.  H.  196; 
S.  V.  Myers,  82  Mo.  558,  52  Am.  R. 
389;  P.  V.  Ross,  65  Cal.  104,  3  P. 
491;  Dove  v.  S.,  37  Ark.  261;  S.  v. 
Thompson,  97  N.  C.  496,  1  S.  B.  921; 
S.  V.  Weaver,  104  N.  C.  758,  10  S. 
E.  486;  S.  v.  Deschamps,  42  La. 
Ann.  567,  7  So.  703;  McDonald  v. 
P.,  126  111.  150,  9  Am.  St.  547.  18  N. 
E.  817;  S.  V.  Young,  99  Mo.  284,  12 
S.  W.  642;  Barton  v.  S.,  28  Tex.  Ap. 
483,  13  S.  W.  783;  Williams  v.  S., 
15  Tex.  Ap.  104;  S.  v.  Vines,  34  La. 
Ann.  1079;  C.  v.  Day,  138  Mass. 
186;  Card  v.  S.,  109  Ind.  415,  9  N. 
E.  591;  S.  v.  Breckenridge,  67  Iowa, 
204,  25  N.  W.  130;  P.  v.  Wright, 
89  Mich.  70,  50  N.  W.  792;  Reg.  v. 
Crickmer,.  16  Cox,  C.  C.  701;  Hal- 
leck  V.  S.,  65  Wis.  147,  26  N.  W. 
572;  Links  v.  S.,  13  Lea,  701;  S.  v. 
Sanders,  76  Mo.  35;  P.  v.  Bidleman, 
104  Cal.  608,  38  P.  502;  P.  v.  Smith, 
9  Cal.  Ap.  644,  99  P.  1111;  Turner 
T.    S.,   102    Ind.   425,   1   N.   E.   869; 


Frazier  v.  S.,  135  Ind.  38,  41,  34  N. 
E.  817;  S.  V.  O'Connell,  144  Iowa, 
559,  123  N.  W.  201;  Taylor  v.  Com., 
92  S.  W.  292,  28  Ky.  L.  1348;  Com. 
V.  Robinson,  146  Mass.  571,  16  N. 
B.  452;  S.  v.  Perry,  136  Mo.  126,  37 
S.  W.  804;  S.  V.  Sylvester,  40  Mont. 
79,  105  P.  86;  S.  v.  Deliso,  75  N.  J. 
L.  898,  69  Atl.  218;  P.  v.  Dailey, 
143  N.  Y.  638,  37  N.  E.  823,  afC'g 
73  Hun,  16,  25  N.  Y.  S.  1050;  P.  v. 
Dudenhausen,  195  N.  Y.  554,  88  N. 
E.  1127;  S.  V.  Davis,  88  S.  C.  204, 
70  S.  B.  417;  Dawson  v.  S.,  32  Tex. 
Cr.  Ap.  535,  25  S.  W.  21,  40  Am. 
791;  Bennett  v.  S.,  47  Tex.  Cr.  Ap. 
52,  81  S.  W.  30;  S.  v.  Valwell,  66 
Vt.  558,  29  A.  1018;  S.  v.  Thuna, 
59  Wash.  689,  109  P.  331. 

82.  Ante,  §  1085  (2);  C.  v.  Kel- 
ley,  116  Mass.  141;  Mason  v.  S.,  42 
Ala.  532;  Hensly  v.  S.,  52  Ala.  10; 
Heath  v.  C,  1  Rob.  Va.  735;  Rex 
V.  Long,  6  Car.  &  P.  179;  Reg.  v. 
Cobden,  3  Fost.  &  F.  833;  Rex  v. 
Ellis,  6  B.  &  C.  145,  9  D.  &  R.  174; 
Prior  V.  S.,  77  Ala.  56;  S.  v.  Cooper, 
85  Mo.  256;  Sartin  v.  S.,  7  Lea, 
679;  Goersen  v.  C,  106  Pa.  477, 
51  Am.  R.  534;  McConkey  v.  C, 
101  Pa.  416;  Washington  v.  S.,  8 
Tex.  Ap.  377;  Kramer  v.  C,  87  Pa. 
299;  P.  V.  Kemp,  76  Mich.  410,  43 
N.  W.  439;  C.  v.  Johnson,  150  Mass. 
54,  22  N.  E.  82;  C.  v.  Robinson, 
146  Mass.  571,  16  N.  E.  452;  P.  v. 
Morse,  196  N.  Y.  306,  89  N,  E.  816. 
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dence/^  may  often  be  aided  in  the  proofs  by  showing  an- 
other crime  actual  or  attempted;  then  it  is  permissible.^* 
Thus,— 

2.  In  passing  Forgeries — of  coin  or  paper,  and  other 
like  transactions,  where  a  crime  is  committed  only  when 
done  with  the  knowledge  that  the  thing  put  off  is  false,  a 
multiplicity  of  instances,  either  identical  or  similar,  or 
the  possession  of  other  like  counterfeits  or  forgeries,  more 
or  less  distinctly  implies  knowledge,  and  is  admissible  in 
evidence  against  the  defendant.®^    Now, — 


83.  Ante,  §  1101. 

84.  Wiley  v.  S.,  3  Coldw.  362; 
GillDraith  v.  S.,  41  Tex.  567;  C.  v. 
Ferrlgan,  44  Pa.  386;  Martin  v. 
S.,  28  Tex.  Ap.  364,  13  S.  W.  151; 
S.  V.  Weaver,  104  N.  C.  758,  10 
S.  E.  486;  S.  v.  Parish,  104  N.  C. 
679,  10  S.  B.  457;  S.  v.  Kellner, 
22  Neb.  668,  35  N.  W.  891;  McKinney 
V.  S.,  8  Tex.  Ap.  626;  P.  v.  Green- 
wall,  108  N.  Y.  296,  2  Am.  St.  415; 
Cameron  v.  S.,  9  Tex.  Ap.  332;  Dob- 
son  V.  S.,  5  Lea,  271;  Curtis  v.  S., 
78  Ala.  12;  C.  v.  Johnson,  133  Pa. 
293,  19  A.  402;  C.  v.  CorMn,  136 
Mass.  429;  P.  v.  Henssler,  48  Mich. 

49,  11  N.  W.  804.  Somervllle  v.  S., 
6  Tex.  Ap.  433;  Street  v.S.,  7  Tex. 
Ap.  5;  Mitchell  v.  S.,  140  Ala.  118, 
37  So.  76,  103  Am.  St.  17;  Woodward 
V.  S.,  84  Ark.  119,  104  S.  W.  1109; 
P.  V.  Swalle,  12  Cal.  Ap.  192,  107 
P.  134;  P.  V.  Tomalty,  14  Cal.  Ap. 
224,  111  P.  513;  P.  v.  Harrison,  14 
Cal.  Ap.  545,  112  P.  733;  P.  v.  Ar- 
berry,  13  Cal.  Ap.  749,  114  P.  411; 
Warford  v.  P.,  43  Colo.  107,  96  P. 
656;  S.  V.  Effler  (Del.  1910),  78  A. 
411;  Langford  v.  S.,  33  Fla.  233,  14 

50.  815;  Lee  v.  S.,  8  Ga.  Ap.  413, 
«9  S.  E.  310;  Stanley  v.  S.,  9  Ga. 
Ap.  141,  70  S.  B.  894;  Anson  v. 
P.,    148    111.    494,    135    N.    B.    145; 


Hinkle  v.  S.,  174  Ind.  276,  91  N.  B. 
1090;  Jeffries  v.  U.  S.,  7  Ind.  Ter. 
47,  103  S.  W.  761;  S.  v.  Saunders, 
68  Iowa,  370,  27  N.  W.  455;  S.  v. 
Lowe,  6  Kan.  Ap.  110,  50  P.  912; 
Raymond  v.  Com.,  123  Ky.  368,  96 
S.  W.  515,  20  Ky.  L.  785;  Anderson 
V.  Com.  (Ky.),  117  S.  W.  364;  Cox 
V.  Com.,  140  Ky.  65,  130  S.  W.  819; 
Chamberlin  v.  S.,  80  Neb.  812,  115 
N.  W.  555;  S.  v.  Vertrees  (Nev. 
1910),  112  P.  42;  P.  v.  Neff,  191  N. 
Y.  210,  83  N.  B.  970;  P.  v.  Duden- 
hausen,  195  N.  Y.  554,  88  N.  E. 
1127;  S.  V.  Register,  133  N.  Car. 
746,  46  S.  B.  21;  S.  v.  Miller  (N.  D. 
1910),  128  N.  W.  1034;  S.  v.  Hakon 
(N.  D.  1910),  129  N.  W.  234;  Smith 
V.  S.,  3  Okla.  Cr.  Ap.  629,  108  P. 
418;  S.  V.  Habib,  18  R.  I.  558,  30 
A.  462;  S.  v.  Talley,  77  S.  Car.  99, 
57  S.  E.  618,  122  Am.  St.  559;  S. 
V.  Durant,  87  S.  C.  532,  70  S.  E. 
306;  Weatherford  v.  S.,  51  Tex.  Cr. 
Ap.  430,  103  S.  W.  633;  S.  v.  Val- 
well,  66  Vt.  558,  29  A.  1018;  S.  v. 
Dana,  59  Wash.  30,  109  P.  191; 
Sapir  V.  U.  S.,  98  C.  C.  A.  227,  174 
Fed.  219;  Lobosco  v.  U.  S.,  106  C. 
C.  A.  476,  183  Fed.  742. 

85.  Foute  V.  S.,  15  Lea,  712;  S. 
V.  Petty,  Harper,  59;  Martin  v.  C, 
2  Leigh,  745;    S.  v.  McAllister,  24 
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§  1127.  1.  Combining. — Not  in  all  the  cases,  but  in  a 
large  proportion  of  them,  such  evidence  to  the  intent,  know- 
ledge, or  motive  adds  to  the  disclosure  of  the  one  criminal 
"transaction;  so  that  it  is  admissible  equally  also  on  the 
ground  of  the  res  gestae.  And  practically  it  is  often  wise 
"to  consider  these  two  reasons  in  combination,  whereby  each 
may  derive  strength  from  the  other.  This  is  so,  for  ex- 
;ample,  where  the  uttering  in  issue  and  the  utterings  or 
possession  not  in  issue  are  connected  in  point  of  time.®® 
So,— 

2.  In  False  Pretences, — ^it  follows  from  these  principles, 
similar  other  acts,  actual  or  attempted,  may  often  and 
properly  aid  the  proofs  of  the  one  in  issue;  ^'^  yet  it  is  not  so 


"Me.  139;  S.  v.  Van  Houten,  2  Pen- 
■ning,  672,  4  Am.  D.  407;  Reg.  v. 
Forster,  Dears.  456,  6  Cox,  C.  C. 
?21;  s.  c.  nom.,  Reg.  v.  Foster,  29 
Bng.  Li.  &  Eq.  548,  1  Jur.  n.  s.  407; 
■C.  V.  Miller,  3  Cush.  243;  Reed  v. 
S.,  15  Ohio,  217;  S.  v.  Williams,  2 
Rich.  418,  45  Am.  D.  741;  Rex  t. 
Ball,  Russ.  &  Ry.  132,  1  Camp.  324; 
Reg.  V.  Jarvis,  Dears.  552,  7  Cox, 
€.  C.  53,  33  Eng.  L.  &  Eq.  567;  C.  v. 
■Stearns,  10  Met.  256;  Johnson  v. 
S.,  35  Ala.  370;  S.  v.  Tindal,  5  Har- 
Ting,  Del.  488;  Hess  v.  S.,  5  Ohio,- 
-5,  22  Am.  D.  767;  Powers  v.  S., 
4  Humph.  274;  S.  v.  Robinson,  1 
Harrison,  507;  S.  v.  Mix,  15  Mo. 
153;  C.  V.  Bigelow,  8  Met.  235;  Rex 
fr.  Wylie,  1  New  Rep.  92;  s.  c.  nom. 
Rex  V.  Whlley,  2  Leach,  983;  Rex 
T.  Tattersall,  cited  1  New  Rep.  93. 
■So,  also,  evidence  that  the  prisoner 
endeavored  to  procure  counterfeits 
from  another  person  is  admissible. 
Finn  v.  C,  5  Rand.  701.  It  makes 
no  difference  that  he  has  been  tried 
and  acquitted  as  to  the  Instance 
•offered  in  evidence.  S.  v.  Houston, 
1  Bailey,  300,  303;    P.  v.  Weil,  91 


N.  E.  112,  244  111.  176;  Pelton  v. 
S.,  60  Tex.  Cr.  Ap.  412,  132  S.  W. 
480;  Ex  parte  Glaser,  100  C.  C.  A. 
254,  176  Fed.  702. 

86.  Cases  cited  ante,  §  1126;  Rex 
V.  Hough,  Russ.  &  Ry.  120;  Ham  v. 
S.,  4  Tex.  Ap.  645;  Heard  v.  S.,  9 
Tex.  Ap.  1;  P.  v.  Clarkson,  56  Mich. 
164,  22  N.  W.  258;  Mount  v.  C,  1 
Duv.  90;  Dillard  v.  U.  S.,  72  C.  C. 
A.  451,  141  Fed.  303;  Wright  v.  S., 
138  Ala.  69,  34  So.  1009;  P.  v.  Bird, 
124  Cal.  32,  56  P.  639;  S.  v.  Hodges, 
144  Mo.  50,  45  S.  W.  1093;  Bur- 
lingim  v.  S.,  61  Neb.  276.  85  N. 
W.  76. 

87.  Trogdon  v.  C,  31  Grat.  862; 
S.  V.  Beaucleigh,  92  Mo.  490,  4  S. 
W.  666;  S.  V.  Bayne,  88  Mo.  604; 
S.  V.  Rivers,  58  Iowa,  102,  43  Am. 
R.  112,  12  N.  W.  117;  Charles  v.  S., 
58  Fla.  17,  50  So.  419;  Johnson  v. 
S.,  75  Ark.  427,  88  S.  W.  905;  S.  v. 
Brady,  100  Iowa,  91,  69  N.  W.  290; 
36  L,.  R.  A.  693,  62  Am.  St.  560; 
Com.  V.  Blood,  141  Mass.  571,  6  N. 
E.  769;  P.  V.  Robertson,  129  Mich. 
627,  89  N.  W.  340;  S.  v.  Turley,  142 
Mo.  403,  44  S.  W.  267;  S.  v.  Hetrick, 
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universally.®® 

§  1128.  Other  Distinctions, — attended  by  some  uncer- 
tainties, there  are,  which  have  been  made  or  suggested  be- 
tween showing  in  explanation  of  acts  in  controversy  an  of- 
fence prior  or  subsequent,  remote  or  near,  more  or  less  sim- 
ilar or  wholly  unlike,  to  be  considered  in  connection  with 
the  several  crimes  in  the  second  volume.  Not  on  all  are 
the  cases  quite  harmonious.*® 

§  1129.  There  are  still  Other  Grounds — on  which  this 
evidence  may  be  admissible,  yet  less  frequently  appearing^ 
as,  in  proof  of  identity,  and  the  like.®" 


84  Kan.  57,  113  P.  383;  S.  v.  Ger- 
main, 54  Ore.  395,  103  P.  521;  S.  v. 
Craddick,  61  Wash.  425,  112  P.  491. 

88.  Strong  v.  S.,  86  Ind.  208, 
44  Am.  R.  292;  C.  v.  Jackson,  132 
Mass.  16,  44  Am.  R.  299,  note. 

89.  Consult  and  compare,  among 
other  cases  cited  at  different  places 
in  the  second  volume.  Stalker  v. 
S.,  9  Conn.  341;  Reg.  v.  Oddy,  2 
Den.  C.  C.  264;  Rex  v.  Dunn,  1 
Moody,  146;  Reg.  v.  Forster,  Dears. 
456;  Bluff  v.  S.,  10  Ohio  St.  547; 
Bersch  v.  S.,  13  Ind.  434,  74  Am. 
D.  263;  Martin  v.  S.,  28  Ala.  71; 
Reg  V.  Roebuck,  Dears.  &  B.  24; 
White  V.  S.,  11  Tex.  769;  Dunn  v. 
S.,  2  Pike,  229,  35  Am.  D.  54;  Britt 
V.  S.,  9  Humph.  31;  Hendrick  v.  C, 
5  Leigh,  707;  S.  v.  Cole,  19  Wis. 
129,  88  Am.  D.  678;  Reg.  v.  Holt, 
Bell  C.  C.  280,  8  Cox  C.  C.  411;  Reg. 
V.  Hamilton,  1  Cox  C.  C.  244;  Stock- 
well  V.  Silloway,  113  Mass.  384; 
Reg.  V.  Cotton,  12  Cox  C.  C.  400,  5 
Eng.  Rep.  479;  Reg.  v.  Roden,  12 
Cox  C.  C.  630,  10  Eng.  Rep.  511; 
S.  V.  RiggSi,  39  Conn.  498;  Reg.  v. 
Rearden,  4  Fost.  &  F.  76;  S.  v.  Ray- 
mond, 20  Iowa,  582;  C.  v.  Nichols, 
114  Mass.  285,  19  Am.  R.  346;  Alsa- 
brooks  V.  S.,  52  Ala.  24  Ala.  24;  S. 


V.  Bridgman,  49  Vt.  202,  24  Am. 
R.  124;  Parker  v.  Green,  2  B.  & 
S.  299;  Lynde  v.  McGregor,  13: 
Allen,  172;  Reg.  v.  Winslow,  8  Cox 

C.  C.  397;  Reg.  v.  McDonnell,  5 
Cox  C.  C.  153;  Shaffner  v.  C,  72- 
Pa.  60,  13  Am.  R.  649;  Rex  v.  Hunt, 
3  B.  &  Aid.  566;  S.  v.  Anderson,  4 
Nev.  265;  C.  v.  Stone,  4  Met.  43; 
Lane  v.  S.,  16  Ind.  14;  Rex  v.  Balls,. 
1  Moody,  470;  Morris  v.  S.,  8  Sm. 
&  M.  762;  Reg.  v.  Salt,  3  Fost.  & 
F.  834;  Reg.  v.  Moore,  1  Fost.  &  F. 
73;  S.  V.  Brown,  4  R.  I.  528,  70  Am. 

D.  168;  P.  V.  Dibble,  3  Abb.  Ap.- 
518;  P.  V.  Farrell,  30  Cal.  316;  Sut- 
ton V.  Johnson,  62  111.  209;  P.  v. 
Corbin,  56  N.  Y.  363,  15  Am.  H. 
427;  Luby  v.  C,  12  Bush,  1;  Steele- 
V.  S.,  45  111.  152;  McCartney  v.  S., 
3  Ind.  353,  56  Am.  D.  510;  S.  v. 
Neagle,  65  Me.  468;  Coleman  v.  P., 
55  N.  Y.  82;  Bottomley  v.  U.  S.,  1 
Story,  135;  C.  v.  Robinson,  146" 
Mass.  571,  16  N.  E.  452;  Crass  v. 
S.,  30  Tex.  Ap.  480,  17  S.  W.  1096; 
S.  V.  Mounce,  106  Mo.  226,  17  S.  W. 
226;  S.  V.  McDonald,  14  R.  I.  270; 
V.  S.  V.  Russell,  19  Fed.  Rep.  591. 

90.  Gassenheimer  v.  S.,  52  Ala> 
313;  Coleman  v.  P.,  58  N.  Y.  555; 
Makin    v.    Attorney-General,    1894, 
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VI.    The  Presumptions  from  Official  Conduct  and  Duty. 

§  1130.  1.  Acting  as  an  Officer, — by  one  who  is  not 
such,  is  indictable.*^    Therefore, — 

2.  Presumption. — Since  men  are  presumed  to  be  in- 
nocent,*^ one  who  publicly  performs  official  functions  is 
prima  facie  deemed  to  hold  the  office  in  fact ;  and  no  record 
or  other  like  proof  of  his  appointment  is  in  the  first  instance 
required.**  Or,  the  officer  when  not  a  party  may  be  a  wit- 
ness to  his  own  official  character  and  acts.**  Yet  record 
evidence  is  equally  competent,  and  there  may  be  circum- 
stances where  in  it  will  be  necessary.*^  If  the  exercise  of 
the  office  can  be  attributed  either  to  a  good  title  or  a 
bad,  the  former  will  be  preferred  unless  disclaimed  by  the- 
officer.*®    Again, — 

§  1131.  Rightly  acting. — ^Malfeasance  and  non-feasance 
in  office  being  crimes,*^  it  follows  from  this  reasoning  that 
official  persons  will  be  presumed  to  have  done  their  duty,. 


A.  C.  57;  McCall  v.  S.,  14  Tex.  Ap. 
353;  Untreiner  v.  S.,  146  Ala.  133, 
41  So.  170;  S.  V.  Balch,  136  Mo. 
103,  37  S.  W.  808;  S.  v.  Bates,  182 
Mo.  70,  81  S.  W.  408;  S.  v.  Dun- 
woody,  231  Mo.  48,  132  S.  W.  227; 
U.  S.  V.  Boyd,  45  Fed.  851;  Osborne 
V.  P.,  2  Park.  Cr.  (N.  Y.)  583;  Rex 
V.  Rooney,  7  C.  &  P.  517,  518. 

91.  New  Crim.  Law,  I,  §§  468 
(6),  587   (2). 

92.  Ante,   §§  1103-1106. 

93.  Vol.  Ill,  §  824;  1  Bishop  Mar. 
Div.  &  S.  §§  1051-1054;  1  Greenl. 
Ev.  §§  83,  92;  McCoy  v.  Curtice,  9 
Wend.  17,  24  Am.  D.  113;  Reg.  v. 
Newton,  1  Car.  &  K.  469;  Allen  v. 
S.,  21  Ga.  217,  68  Am.  D.  457;  Rex 
V.  Borrett,  6  Car.  &  P.  124;  Mc- 
Instry  v.  Tanner,  9  Johns.  135;  U. 
S.  V.  Amedy,  11  Wheat.  392;  Dean 
V.  Gridley,  10  Wend.  254;  Jacob  v. 
U.  S.,  1  Brock  520;  Rex  v.  Bllins, 
Russ.  &  Ry.  188;  U.  S.  v.  Sears,  1 


Gallls.  215;  S.  v.  Zeibart,  40  Iowa,. 
169;  S.  V.  Manley,  1  Tenn.  428;  S. 
V.  Butman,  42  N.'H.  490;  S.  v.  Fitz- 
porter,  17  Mo.  Ap.  271;  Martin  v.  S., 
89  Ala.  115,  18  Am.  St.  91,  8  So. 
23;  James  v.  S.,  41  Ark.  451; 
Burrow  v.  Brown,  59  Tex.  457;  S- 
V.  McMahan,  103  N.  C.  379,  9  S.  E. 
489;  S.  V.  Findley,  101  Mo.  217,  14 
S.  W.  185;  Lawrence  v.  Sherman, 
2  McLean,  488;  P.  v.  Pearlman,  72- 
Mich.  184,  40  N.  W.  425;  S.  v. 
Bridgers,  87  N.  C.  562;  S.  v.  Potter,. 
52  Vt.  33. 

94.  S.  V.  McNally,  34  Me.  210. 

95.  U.  S.  V.  Phelps,  4  Day,  469; 
Reg.  V.  Carter,  1  Den.  C.  C.  65,  1 
Cox  C.  C.  170,  1  Car.  &  K.  741;  S. 
V.  Ailing,  12  Ohio,  16;  hambers  v> 
P.,  4'  Scam.  351;  Allen  v.  McNeeU 
1  Mill,  459. 

96.  Reg.  V.  Thomas,  3  Nev.  &  P. 
288. 

97.  New  Crim.  Law,  II,  §§  791-982. 
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and  within  their  jurisdictions  to  have  acted  rightly.'^  Yet 
this  presumption  does  not  render  unnecessary  the  usual 
proof  of  an  independent,  substantive  fact; "'  as,  that  the 
required  notice  of  an  election  was  published.^ 


98.  1  Bishop  Mar.  Div.  &  S., 
§§  944-948;  Dyson  v.  S.,  26  Miss. 
362;  S.  V.  Dunn,  80  Mo.  681;  Sin- 
clair V.  Learned,  51  Mich.  335,  16 
N.  W.  672;  Kane  v.  S.,  70  Md.  546, 
17  A.  557;  S.  v.  O'Day,  89  Mo.  559, 
1  S.  W.  759;  Perkins  v.  Nugent,  45 
TViich.  156,  7  N.  W.  757;  Owen  v. 
Baker,  101  Mo.  407,  20  Am.  St.  618, 
14  S.  W  175;  P.  V.  Smith,  59  Cal. 
365;  S.  V.  Woodward,  123  Ind.  30, 
23  N.  E.  968;  S.  v.  Plagstad,  25  S. 
D.  337,  126  N.  W.  585;  Blaco  v.  S., 
58  Neb.  557,  78  N.  W.  1056;  Balden 


V.  S.,  122  Tenn.  704,  127  S.  W.  134; 
S.  V.  Matejousky,  22  S.  D.,  30,  115 
N.  W.  96;  P  V.  Warner,  147  Cal.  546, 
82  P.  196;  U.  S.  v.  Manthei's  Bonds- 
men, 2  Alaska,  459;  Montgomery  v. 
S.,  53  Fla.  115,  42  So.  894;  Smith 
V.  Com.   (Ky.  1888),  4  S.  W.  798. 

99.  V.  S.  V.  Ross,  92  U.  S.  281, 
284  U.  S.  V.  Cari',  132  U.  S.  644, 
653,  10  S.  Ct.  182. 

1.  Toole  V.  S.,  88  Ala  158,  7  So. 
42.  And  see  Sinclair  v.  Learned, 
supra. 


CHAPTER  LXXVII. 


DOCUMENTARY  EVIDENCE. 


§1132.  1.  As  in  Civil  Oases, — and  under  the  same 
rules,  is  documentary  evidence  receivable  in  criminal.^ 
Por  example, — 

2.  Letters  Memoranda,  etc. — ^may  be  admitted  or  re- 
jected as  in  civil  suits.^    So, — 

§  1133.  1.  Records — of  the  various  sorts  are  admissi- 
ble when,  and  only  when,  under  like  circumstances  they 
vould  be  in  a  civil  case.*    And — 

2.  They  may  be  proved, — among  other  methods  familiar 
in  civil  practice,  by  a  certified  copy.^ 


2.  S.  V.  Shepherd,  8  Ire.  195; 
Humphrey  v.  P.,  18  Hun,  393;  Sims 
T.  Sims,  12  Hun,  231;  Reg.  v.  Wal- 
ford,  8  Car.  &  P.  767;  Kimbrough 
T.  S.,  28  Tex.  Ap.  367,  13  S.  "W. 
218. 

3.  Johns  V.  S.,  55  Md.  350;  Wha- 
ley  V.  S.,  11  Ga.  123;  Willett  v.  P., 
27  Hun,  469;  S.  v.  Thomas,  64  N. 
C.  74;  Payne  v.  C,  31  Grat.  855; 
C.  V.  Mullen,  150  Mass.  394,  23  N. 
E.  51;  P.  V.  Barker,  60  Mich.  277, 
1  Am.  St.  501,  27  N.  "W.  539;  Mc- 
Conico  V.  S.  (Tex.  Cr.  Ap.  1911), 
133  S.  "W.  1047. 

4.  U.  S.  V.  Addison,  6  Wall.  291; 
Harper  v.  S.,  11  Tex.  Ap.  1;  P.  v. 
Schenick,  65  Cal.  625,  4  P.  675;  C. 
V.  Feldman,  131  Mass.  588;  S.  y. 
Gorham,  67  Me.  247;  S.  v.  Whalen, 
98  Mo.  222,  11  S.  W.  576;  P.  v. 
Hamherg,  84  Cal.  468,  24  P.  298; 
Murray   v.    S.,   25   Fla.    528,    6    So. 


498;  Johnson  v.  S.,  28  Tex.  Ap.  17, 
11  S.  W.  667;  C.  v.  Doyle,  132  Mass. 
244;  Williams  v.  S.,  123  Ala.  39. 
26  So.  521;  Thalheim  v.  S.,  38  Fla. 
169,  20  So.  938;  Powers  v.  Com.,  70 
S.  W.  644,  24  Ky.  L.  1007,  114  Ky. 
237,  70  S.  W.  1050  (telegram  in 
code) ;  S.  v.  Renard,  50  La.  Ann. 
662,  23  So.  894  (letter  written  in 
jail). 

5.  S.  V.  Smithers,  14  Kan.  629; 
Shivers  v.  S.,  53  Ga.  149;  Sandford 
V.  S.,  6  Bng.  328.  And  see  Reg. 
V.  Scott,  2  Q.  B.  D.  415;  Gould  T. 
S.  (Tex.  Cr.  Ap.  1911),  134  S.  W. 
695;  Mclnerny  v.  U.  S.,  143  U.  S. 
729,  74  C.  C.  A.  655;  Hereford  v. 
P.,  197  111.  222,  64  N.  E.  310  (tran- 
script of  minutes) ;  S.  y.  Tripp,  113 
Iowa,  698,  84  N.  W.  546  (certified 
copy  of  deed);  Com.  v.  Quigley,  170 
Mass.  14,  48  N.  E.  782;  Com.  v. 
Corpery,  175  Mass.  460,  56  N.  E.  711. 
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§1134.  The  Constitutional  Right — of  persons  accused 
of  crime  to  be  "confronted  with  the  witnesses"  against 
them  is  interpreted  as  not  extending  to  documentary 
proofs,®  therefore  is  not  impaired  by  this  evidenced 


6.  Patterson  v.  S.,  17  Tex.  Ap. 
102. 

7.  P.  V.  Jones,  24  Mich.  215.  See 
S.  V.  Thomas,  64  N.  C.  74;  S.  v. 
Weeks,  1  Dev.  135;  McGulre  v.  S., 
3  Heisk.  104;  S.  v.  Donate,  127  Lia. 
393,  53  So.  662;  Sokel  v.  P.,  212  111. 
238,  72  N.  E.  382;  O'Nell  v.  P.,  113 


111.  App.  195;  P.  V.  Dow,  31  N.  W. 
597,  64  Mich.  717,  8  Am.  St.  873; 
McAnally  v.  S.,  73  S.  W.  404.  Con- 
tra. P.  V.  Goodrode,  132  Mich.  532, 
94  N.  W.  13,  10  Det.  Leg.  19.  Th& 
rule  of  the  text  does  not  apply  to 
depositions. 


CHAPTER  TiXXVIII. 

THE  CLASSES  OP  WITNESSES  AND  OP  THEIR  TESTIMONY. 

§§  1135.  Introduction. 

1136-1150.  In  General  and  some  Particulars. 

1151-1155.  Husband  and  Wife. 

1156-1172.  Accomplices. 

1173-1176.  Informers  and  the  like. 

1177-1180.  Experts  and  others  as  to  Opinions. 

1181-1187.  Defendants   testifying   for   themselves. 

§  1135.  How  Chapter  divided. — ^We  shall  consider  of  this 
subject,  I.  In  General  and  as  to  some  Particulars;  II.  Hus- 
band and  Wife;  HI.  Accomplices;  IV.  Informers  and  the 
like;  V.  Experts  and  Others  as  to  Opinions;  VI.  Defend- 
ants testifying  for  themselves. 

I.    In  General  and  as  to  some  Particulars. 

§  1136.  The  Same  as  in  Civil  Causes — are  most  of  the 
rules  for  the  witnesses  in  criminal.®  Yet  the  criminal 
present  some  different  issues,  for  which  and  other  reasons 
this  chapter  becomes  necessary.  Among  the  common  dis- 
qualifications is — 

§  1137.  1.  Conviction  for  Crime, — explained  in  another 
oonnection.® 

2.  Abstaining  from  Objecting — to  a  witness,  whether  for 
this  incapacity  ^^  or  any  other,"  it  a  waiver  which  ordi- 
narily takes  away  the  right  to  complain  after  verdict. 

8.  S.  V.  Levy,  6  La.  Ann.  64;  competency  In  Pennsylvania.  V.  S. 
tr.  S.  V.  Freeman,  4  Mason,  505.  v.  Hughes,  175  Fed.  238. 

9.  New  Crlm.  Law,  I,  §§  972-  10.  C.  v.  Green,  17  Mass.  515. 
976.  See  P.  v.  Amanacus,  50  Cal.  11.  Cole  v.  S.,  40  Tex.  147;  S.  v. 
233;  S.  V.  Pearson,  37  Wash.  405,  Scott,  1  Bailey,  270;  S.  v.  McLaugh- 
79  P.  985;  Menefee  v.  S.,  59  Pla.  lln,  44  Iowa,  82.  See  C.  v.  Kimball, 
316,  51  So.  555.  Pardon  or  serv-  24  Pick.  366;  Harris  v.  Barnett,  4 
Ing  term  of  Imprisonment  restores  Blackf.  369;   Donelson  v.  Taylor,  S 
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§  1138.  1.  Interest  in  the  Subject — of  the  indictment 
does  not  disqualify  a  witness;  ^^  as,  that  he  is  the  person 
injured  by  the  crime,^^  or  is  accused  of  a  crime  committed 
at  the  same  time."    But — 

2.  Interest  in  the  Event, — if  direct  and  positive,  com- 
monly disqualifies;  ^^  as,  if  the  verdict  sought  or  the  judg- 
ment thereon  will  be  evidence  for  the  witness  in  a  civil 
suit,  or  if  other  wise  it  will  inure  directly  to  his  benefit,  he  is 
incompetent  on  the  side  of  such  verdict.^"  An  instance  of 
this  is  where  it  will  entitle  him  to  a  penalty  of  three  times 
the  value  of  property  stolen.^''  But  one  is  a  competent 
witness  against  a  defendant  though  on  his  conviction  there 
will  be  an  order  for  the  restitution  to  him  of  stolen  goods.^* 
In  deed,  from  considerations  of  public  policy  or  from  the 
terms  of  a  statute,  testimony  which  will  somewhat  directly 
benefit  the  witness  is  often  received;  ^®  as,  where  he  will  be 


Pick.  390;  Howser  v.  C,  51  Pa.  332; 
S.  V.  Mullen,  33  La.  Ann.  159;  P.  v. 
Anderson,  239  111.  168,  87  N.  B.  917; 
S.  V.  Rippey,  228  Mo.  342,  128  S.  W. 
726;  Foster  v.  TJ.  S.,  101  C.  C.  A. 
485,  178  Fed.  165;  Robinson  v.  S., 
143  Wis.  205,  126  N.  W.  750.  To 
disqualify  for  a  conviction  of  crime 
a  valid  Judgment  and  sentence  must 
be  shown.  Deckard  v.  S.,  57  Tex. 
Cr.  359,  123  S.  W.  417.  A  federal 
statute  disqualifying  a  convict  in 
any  court  of  the  United  States 
means  federal  courts.  Samuels  v. 
Com.,  110  Va.  901,  66  S.  B.  222. 
See  also,  O'Leary  v.  U.  S.,  86  C.  C. 
A.  56,  158  Fed.  796;  U.  S.  v.  Sims, 
161  Fed.  1008. 

12.  C.  v.  Peck,  1  Met.  428,  429. 

13.  S.  V.  Nettleton,  1  Root,  308; 
Kersh  v.  S.,  24  Ga.  191;  Reg.  v. 
Sewel,  7  Mod.  118;  Anonymous,  12 
Mod.  512;  Gassenheimer  v.  S.,  52 
Ala.  313;  S.  v.  Bateman,  3  Ire.  474; 
Rex  v.  Treble,  2  Taunt.  328;  S.  v. 
Casados,  1  Nott  &  McC.  91;   Salis- 


bury V.  S.,  6  Conn.  101;  Com.  v. 
Moulton,  9  Mass.  29,  30;  S.  v.  Pray, 
14  N.  H.  464,  466. 

14.  Lucre  v.  S.,  7  Bax.  148;  Rob- 
inson V.  S.,  41  Ark.  400.  See  Helm 
V.  S.,  20  Tex.  Ap.  41. 

15.  Brldgeford  v.  Lexington,  7  B. 
Monr.  47. 

16.  C.  V.  Peck,  supra  (compared 
with  S.  V.  Stanton,  1  Ire.  424);  S. 
V.  Hasset,  (Taylor),  55;  Rex  v. 
Hulme,  7  Car.  &  P.  8;  Rex  v.  Eden, 
1  Bsp.  97;  S.  V.  Bishop,  1  D.  Chip, 
120;  C.  V.  Hart,  2  Rdb.  Va.  819; 
P.  V.  Howell,  4  Johns.  296;  S.  v. 
Foster,  3  McCord,  442;  S.  v.  Mc- 
Grew,  13  Rich.  316;  Rex.  v.  Wil- 
liams, 9  B.  &  C.  549. 

17.  S.  v:  Pray,  14  N.  H.  464; 
C.  V.  Hargesheimer,  1  Ashm.  413; 
S.  V.  Vaughan,  1  Bay,  282.  See  S, 
V.  Hope,  2  Brev.  463. 

18.  C.  V.  Moulton,  9  Mass.  30; 
S.  V.  Williams  (Del.),  2  Har.  532. 

19.  Murphy  v.  S.,  28  Miss.  637; 
Reg.  V.  Sewel,  7  Mod.  118;  Respub- 
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entitled  to  a  reward  for  procuring  the  apprehension  and 
conviction  of  the  offender  against  whom  lie  testifies.^"  A 
fortiori,  an  indirect  interest  in  the  result  does  not  disqual- 
ify ;^i  as,  that  on  conviction  a  penalty  will  go  to  the  town, 
of  which  the  witness  is  an  inhabitant.^^ 

§  1139.  The  Parties, — except  as  we  shall  see  under  a  sub- 
sequent sub-title,^°  are  within  the  same  common-law  rule 
which  in  civil  causes  excludes  parties  to  the  record;^* 
therefore  persons  indicted  together  cannot  at  the  common_ 
law  be  witnesses  at  the  trial.^^  We  have  already  seen 
whether  and  how  far  joint  defendants  can  testify  for  one 
another  on  separate  trials.^® 

§  1140.  Relatives, — for  example,  parents  and  children,. 
— are  competent  for  and  against  one  another;  subject  ta 
observation  on  the  effect  of  the  relationship  upon  their 
evidence.^'^ 


lica  V.  Ray,  3  Yeates,  65;  Gilbert  v. 
Steadman,  1  Root,  403;  Rex  v.  John- 
son, (Willes),  425,  note;  Rex  v. 
Teasdale.  3  Esp.  68;  S.  v.  McGlynn, 
34  N.  H.  422;  Bright  v.  Com.,  27 
Ky.  L.  R.  677,  86  S.  W.  527. 

20.  XJ.  S.  V.  Patterson,  3  McLean, 
53,  299;  Baxter  v.  P.,  3  Oilman, 
368;  S.  V.  Bennet,  1  Root,  249;  U. 
S.  V.  Wilson,  Bald.  78.  See  C.  v. 
Sacket,  22  Pick.  394;  Rivers  v.  S., 
97  Ala.  72,  12  So.  434;  Union  v.  S., 
7  Ga.  Ap.  27,  66  S.  B.  24;  S.  v. 
Barber,  2  Kan.  Ap.  679,  43  P.  800; 
S.  V.  Tosney,  26  Minn.  262,  263,  264, 
3  N.  W.  345;  Heldt  v.  S.,  20  Neb. 
492,  30  N.  W.  626,  57  Am.  St.  835. 

21.  Thus,  under  the  farmer  slave 
laws,  the  owner  of  a  slave  was  a 
competent  witness,  though  the  re- 
sult might  he  the  loss  of  the  slave's 
time  by  Imprisonment  or  his  en- 
tire value  by  hanging.  Elijah  v. 
S.,  1  Humph.  102;  S.  v.  Jim,  3 
Jones,  N.  C.  348;   Austin  v.  S.,  14 


Ark.  555;  Spence  v.  S.,  17  Ala.  192, 
See  S.  V.  Charity,  2  Dev.  543. 

22.  S.  V.  Stuart,  23  Me.  Ill;  S- 
V.  Woodward,  34  Me.  293. 

23.  Post,  §  1181  et  seq. 

24.  1  Greenl.  Bv.,  §§  327,  330; 
Page  V.  Page,  15  Pick.  368;  Ken- 
nedy V.  Niles,  14  Me.  54. 

25.  Batre  v.  S.,  18  Ala.  119;  S. 
V.  Connell,  38  N.  H.  81;  S.  v.  Flan- 
ders, 38  N.  H.  324;  Whelchell  v.  S.„ 
23  Ind.  89;  C.  v.  Marsh,  10  Pick. 
57. 

26.  Ante,  §§  1019-1023,  1033; 
Lemasters  v.  S.,  10  Ind.  391;  Anony- 
mous, 12  Mo.  40. 

27.  Cass  V.  S.,  2  Greene,  Iowa, 
353;  S.  V.  Thompson,  10  La.  Ann. 
122;  S.  V.  Nash,  8  Ire.  35;  Unruh 
V.  S.,  105  Ind.  117,  4  N.  E.  453; 
Bersch  v.  S.,  13  Ind.  434,  74  Am.  D. 
263.  And  see  Ward  v.  Valentine,  7 
La.  Ann.  183;  Tardlf  v.  Baudoin,  9 
La.  Ann.  127;  In  re  Gangwere's  Es- 
tate, 14  Pa.  417,  53  Am.  D.  654;   S. 
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§  1141.  Insanity, — in  a  sort  of  general  way,  disquali- 
fies.^* But  not  so  does  every  degree  of  it  which  might  in- 
capacitate for  crime.  In  the  words  of  Field,  J.,  an  in- 
sane person  is  competent  "if  he  have  sufficient  understand- 
ing to  apprehend  the  obligation  of  an  oath,  and  to  be  cap- 
able of  giving  a  correct  account  of  the  matters  which  he  has 
seen  or  heard  in  reference  to  the  questions  at  issue.  "^* 
Proof  of  his  insanity  is  addressed  to  the  judge,  whose  de- 
cision thereon  is  conclusive  as  to  his  competency;^"  but 
the  effect  of  his  testimony  to  the  main  issue  is,  of  course, 
for  the  jury,  and  they  will  give  the  weight  they  deem  just 
to  what  appears  of  his  mental  condition.^^ 

§  1142.  A  Drunkard — ^is  not  necessarily  incompetent.^^ 
But  one  should  not  be  admitted  while  too  drunk  to  compre- 


V.  Rankin,  8  Iowa,  355;  S.  v.  Guyer, 
6  Iowa,  263,  2  Bishop  Mar.  Div.  & 
S.,  §  775;  P.  V.  Shattuok,  109  Cal. 
673,  42  Pac.  315;  Smith  v.  S.,  143 
Ind.  685,  42  N.  E.  913 ;  S.  v.  Calkins, 
73  Iowa,  128,  131,  34  N.  W.  777;  S. 
V.  Farrell,  82  Iowa,  553,  48  N.  W. 
'940;  S.  V.  Hllsaheck,  132  Mo.  348,  34 
S.  W.  38;  S.  V.  Byers  100  N.  Car. 
512,  6  S.  E.  420;  V.  S.  v.  Ford,  33 
Fed.  861.  As  to  parent  and  child. 
Powers  V.  Powers,  53  A.  D.  384, 
€6  N.  Y.  S.  9;  Stanley  v.  S.  (Tex. 
Cr.  1903),  74  S.  W.  320.  Widow  of 
person  killed  by  accused.  Johnson 
V.  S.,  Ala.  53  So.  769. 

28.  1  Greenl.  Ev.  §  365;  Evans 
V.  llettich,  7  Wheat.  453;  "Living- 
ston V.  Kiersted,  10  Johns.  362; 
Armstrong  v.  Timmons,  3  Harring. 
Del.  342;  Marler  v.  S.,  67  Ala.  55, 
42  Am.  R.  95;  Hoard  v.  S.,  15  Lea, 
318;  Lopez  v.  S.,  30  Tex.  Ap.  487, 
28  Am.  St.  935,  17  S.  W.  1058. 

29.  District  of  Columbia  v. 
Armes,  107  U.  S.  519,  521,  522,  2  S. 
Ct.  840.  See  Gross  v.  S.,  62  Md. 
179;  Walker  v.  S.,  97  Ala.  85,  86,  12 
So.  83;  S.  V.  Brown,  2  Marv.  (Del.) 


380,  36  Atl.  458;  S.  v.  Simes,  12 
Idaho,  310,  85  Pac.  914;  Tucker  v. 
Shaw,  158  111.  326,  41  N.  E.  914; 
Covington  v.  O'Meara  (Ky.  1909), 
119  S.  W.  187;  District  v.  Armes, 
107  U.  S.  519,  520,  524,  27  L.  Ed. 
618,  2  Sup.  Ct.  840. 

30.  Holcomb  v.  Holcomb,  28 
Conn.  177;  Robinson  v.  Dana,  16 
Vt.  474;  Livingston  v.  Kiersted,  10 
Johns.  362;  Reg.  v.  Hill,  5  Cox  C.  C. 
259;  S.  V.  Whltsett,  232  Mo.  511, 
134  S.  W.  555;  P.  v.  Cole,  43  N.  Y. 
508,  512,  513;  Singleton  v.  S.,  57 
Tex.  Cr.  Ap.  560,  124  S.  W.  92;  Rex 
V.  Kinloch,  19  How.  St.  Tr.  395, 
402;  Rex  v.  Wade,  1  Moody  C.  C. 
86;  Rex  v.  White,  2  Leach  Cr.  482; 
Reg.  V.  Whitehead,  L.  R.  1  C.  C.  R. 
33;  S  V.  Crouch,  130  Iowa,  478,  107 
N.  W.  473;  Pones  v.  S.,  43  Tex.  Cr. 
201,  63  S.  W.  1021;  Mills  v.  S. 
(Tex.),  57  S.  W.  81. 

31.  Holcomb  v.  Holcomb,  supra; 
District  of  Columbia  v.  Armes, 
supra. 

32.  Gebhart  v.  Shlndle,  15  S.  & 
R.  235;  Pettis  Co.  v.  De  Bold,  136 
Mo.  Ap.  265,  117  S.  W.  88. 
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lend  the  oath  or  deliver  his  testimony;  in  proper  circum- 
stances, the  court  will  postpone  the  trial  for  him  to  be- 
<3ome  sober. ''^  His  condition  while  the  facts  were  transpir- 
ing may  affect  the  value  of  his  testimony.^* 

§  1143.  A  Deaf  Mute, — who  can  be  communicated  with 
"by  signs  or  writing,  may  be  a  witness;  and  his  testimony 
should  be  in  the  form  which  will  be  with  him  the  more  ac- 
■curate.^^ 

§  1144.  Immature  Age, — even  below  that  of  seven,  when 
"the  capacity  for  crime  begins,  does  not  disqualify.^®  The 
■question  "is  not  of  years,  but  of  intelligence  and  under- 
standing of  the  nature  of  an  oath,  to  be  decided  by  the 
judge  on  examination  in  open  court.^'^    In  his  discretion,  he 


33.  S.  V.  Underwood,  6  Ire.  96; 
Hartford  v  Palmer,  16  Johns.  143. 
■See,  Myers  v.  S.,  37  Tex.  Cr.  208, 
39   S.  W.  111. 

34.  Mercer  v.  S.,  17  Ga.  146;  S. 
T.  Castello,  62  Iowa,  404,  17  N.  W. 
■605.  And  see  S.  v.  Buckley,  72  N. 
•C.  358;  Fincli  v.  S.,  81  Ala.  41,  1  So. 
■565;  S.  V.  Seiours,  113  La.  676,  37 
■So.   599. 

35.  S.  V.  DeWolf,  8  Conn.  93,  20 
A.m.  D.  90;  P.  v.  Weston,  236  III. 
104,  86  N.  E.  188;  Skaggs  v.  S.,  108 
Ind.  53,  56,  57,  8  N.  E.  695;  S.  v. 
Rohn,  140  Iowa,  640,  119  N.  W.  88; 
Tlitchey  v.  P.,  23  Colo.  314,  47  P. 
272;  Com.  v.'  Hill,  14  Mass,  207; 
•S.  V.  Howard,  118  Mo.  127,  144,  24 
S.  W.  41;  Kirk  v.  S.  (Tex.)  37  S. 
W.  440;  Ruston's  Case,  1  Leach, 
■Cr.  L.  455,  456. 

36.  S.  V.  Morea,  2  Ala.  275; 
Young  V.  Slaughterord,  11  Mo. 
228;  S.  V.  Whittier,  21  Me.  341,  38 
Am.  D.  272;  Blackwell  v.  S.,  11  Ind. 
196;  S.  V.  Denis,  19  La.  Ann.  119; 
P.  V.  Bernal,  10  Cal.  66;  S.  v.  Le 
"Blanc,  3  Brev.  339',  1  Tread.  354;  C. 
•V.  Hutchinson,  10  Mass.  225;  Wade 

2  C.  P.— 62 


V.  S.,  50  Ala.  164;  Washburn  v.  P., 
10  Mich.  372;  McGuire  v.  P.,  44 
Mich.  286,  38  Am.  R.  265,  6  N.  W. 
669;  S.  V.  Washington,  49  La.  Ann. 
1602,  22  So.  841. 

37.  lb.;  C.  V.  Mullins,  2  Allen, 
295;  Wade  v.  S.,  50  Ala.  164;  Peter- 
son V.  S.,  47  Ga.  524;  Simpson  v. 
S.,  31  Ind.  90;  Jones  v.  P.,  6  Par. 
Cr.  126;  Johnson  v.  S.,  61  Ga.  35; 
S.  V.  Levy,  23  Minn.  104,  23  Am. 
R.  678;  S.  v.  Richie,  28  La.  Ann. 
327,  26  Am.  R.  100;  Brown  v.  S.,  2 
Tex.  Ap.  115;  S.  v.  Doyle,  107  Mo. 
36,  17  S.  W.  751;  S.  v.  Edwards,  79 
N.  C.  648;  S.  v.  Jackson,  9  Ore.  457; 
Williams  v.  S.,  12  Tex.  Ap.  127;  S. 
V.  Belton,  24  S.  C.  185,  58  Am.  R. 
245;  Oliver  v.  C,  77  Va.  590;  John- 
son V.  S.,  76  Ga.  76;  Season  v.  S., 
72  Ala.  191.  And  see  S.  v.  Stewart, 
9  Ire.  342;  Rex  v.  Pike,  3  Car.  &  P. 
598;  Williams  v.  S.,  109  Ala.  64, 
19  So.  530;  Eatman  v.  S.,  139  Ala. 
67,  36  So.  16;  Gordon  v.  S.,  147 
Ala.  42,  41  So.  847;  Simmons  v.  S., 
158  Ala.  8,  48  So.  606;  Crosby  v. 
S.,  93  Ark.  156,  124  S.  W.  781;  P.  v. 
Craig,   111   Cal.   460,   44   Pac.   186; 
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may  continue  the  cause  for  the  witness  to  be  instructed.^* 
§  1145.  Judge. — ^A  mere  supernumerary  may  leave  the- 
bench  and  testify,  not  returning.  But  a  judge  whose  pres- 
ence is  essential  to  the  constitution  of  the  tribunal  cannot 
at  the  same  time  serve  as  a  witness.^*  If  it  becomes  im- 
portant to  show  what  was  done  at  another  trial  before  sl. 
different  judge,  the  later  is -not  incompetent;  and  if  his  is 
an  inferior  court,  it  is  not  generally  deemed  improper  to 
call  him.^"*  But  none  of  the  superior  judges  should  be- 
asked ;  for  there  are  always  other  witnesses,  and  public  pol- 
icy forbids.  Probably,  if  such  a  judge  were  served  with  a 
subpoena,  he  should  decline  obedience.*" 


p.  V.  Wilmot,  139  Cal.  103,  72  P. 
838;  P.  V.  Stouter,  142  Cal.  146, 
75  fac.  780;  P.  v.  Bradford,  1  Cal. 
Ap.  41,  81  Pac.  712;  Clinton  t.  S., 
53  Fla.  98,  43  So.  312;  Moore  v. 
State,  79  Ga.  498,  503,  5  S.  E.  51; 
Gaines  v.  State,  99  Ga.  703,  26  S. 
E.  760;  Young  v.  S.,  122  Ga.  725, 
50  S.  E.  99'6;  Shannon  v.  Swanson, 
208  111.  52,  69  N.  E.  869,  aff'g  109 
111.  Ap.  274;  Sokel  v.  P.,  212  111.  238, 
72  N.  E.  382;  S.  v.  Gregory,  148 
lo-wa,  152,  126  N.  W.  1109;  McGulre 
V.  P.,  44  Mich.  286,  287,  6  N.  W. 
669,  38  Am.  265;  S.  v.  Cadotte,  17 
Mont.  315,  42  Pac.  857;  Evers  v. 
S.,  84  Neb.  708,  12  N.  W.  1005;  Ter. 
V.  DeGutman,  8  N.  Mex.  92,  42  Pac. 
68;  Trim  v.  S.  (Miss.  1903),  33  So. 
718;  P.  V.  Washor,  196  N.  Y.  104,  89 
N.  E.  441;  Com.  v.  Furman,  211  Pa. 
549,  60  Atl.  1089,  107  Am.  St.  574; 
S.  V.  Cracker,  63  N.  J.  L.  410,  47  A. 
643;  Hoist  v.  S.,  23  Tex  Ap.  1,  8,  3 
S.  W.  757,  59  Am.  St.  770;  Reyna  v. 
S.  (Tex.  Cr.  Ap.  1903),  75  S.  W.  25; 
Moore  v.  S.,  49  Tex.  Cr.  Ap.  449,  96 
S.  W.  327;  Robinson  v.  S.,  143 
W^is.  205,  126  N.  "W.  750. 

38.    Ante,   §  951c    (3);    Common- 


•wealth  V.  Lynes,  142  Mass.  577,  580^ 
8  N.  E.  408,  56  Am.  709,  2  Russ.  Cr. 
(8tb  Am.  Ed.)    969;   Rex  v.  Wade,. 

1  Mood.  C.  C.  86,  87;  Rex  v.  White, 

2  Leach  Cr.  L.  482. 

39.  P.  V.  Dohring,  59  N.  Y.  374,. 
17  Am.  R.  349;  Ross  v.  Buhler,  2" 
Mart,  n.  s.,  312;  P.  v.  Miller,  2- 
Par.  Cr.  197;  McMillan  v.  Andrews, 
10  Ohio  St.  112;  Rogees  v.  S.,  60- 
Ark.  76,  87,  29  S.  W.  894,  46  Am. 
St.  164,  31  L.  R.  A.  466;  State  v. 
DeMaio,  69  N.  J.  L.  590,  55  Atl. 
644;  S.  V.  Houghton,  44  Ore.  110,. 
75  P.  887  (permitted  by  statute). 

39a.  S.  V.  Bringgold,  40  Wash.  12, 
82  P.  132   (Justice  of  Peace). 

40.  Welcome  v.  Batchelder,  23- 
Me.  85;  Reg.  v.  Gazard,  8  Car.  & 
P.  595;  Reg.  v.  Harvey,  8  Cox,  C. 
C,  99,  103;  Reg.  v.  Browning,  S 
Cox,  C.  C,  437;  S.  v.  Duffy,  57  Conn. 
525,  18  A.  791.  And  see  Helm  v. 
S.,  67  Miss.  562,  7  So.  487;  Noland 
V.  P.,  33  Colo.  322,  80  P.  887;  S.  v. 
Finch,  54  Ore.  482,  103  P.  505.  See- 
S.  V  Brown,  1  Pennewill,  286,  40  A. 
938;  S.  V.  Hindman,  159  Ind.  586, 
65  N.  E.  911;  P.  v.  Hartwell,  165 
N.  Y.  361,  59  N.  E.  929. 
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§  1146.  Juror.*! — One  who  is  to  be  a  witness  ougM  prop- 
erly not  to  sit  as  a  grand  or  petit  juror,  though  summoned- 
therefor.*^  But  his  violating  this  rule  does  not  deprive  the 
parties  of  his  evidence;  he  may  give  it  in  open  court,  like 
any  other  witness,  yet  not  privately  in  the  jury  room.*^  And: 
a  member  of  the  grand  jury  that  found  the  indictment  may. 
testify  before  the  petit  jury.** 

§  1147.  Believing  Witness. — The  effect  of  evidence  be- 
ing for  the  jury,*^  they  may  believe  a  witness  or  not,  as. 
their  judgments  dictate,*^  even  though  he  is  of  competent 
age  and  unimpeached.*''  They  should  not  be  told  it  is  im- 
possible he  should  be  innocently  in  error,**  or  they  must  be- 
lieve him  unless  they  deem  him  wilfully  false,*®  or  unless  he; 
is  impeached,^"  or  unless  they  think  the  contradicting  wit- 
ness entitled  to  more  credit.^^  The  truth  or  falsity  or  hon-' 
est  mistake  of  the  witness  is  entirely  for  them;^^  and — '■ 


41.  See  ante,  §  874;  post,  § 
1270. 

42.  Ante,  §  902  (1).  See  S.  v. 
Martin,  28  Mo.  580. 

43.  Ante,  §§  363,  998a  (3); 
Howser  v.  C,  51  Pa.  332;  S.  v. 
Powell,  2  Halst.  244;  Booby  v.  S., 
4  Yerg.  Ill;  McKain  v.  Love,  2 
Hill,  S.  C.  506,  27  Am.  D.  401; 
Dunbar  v.  Parks,  2  Tyler,  217; 
Wharton  v.  S.,  45  Tex.  2;  Anony- 
mous, 1  Salk.  405;  Rex  v.  Rosser, 
7  Car.  &  P.  648;  Manley  v.  Shaw, 
Car.  &  M.  361;  Savannah  F.  &  W. 
Ry.  Co.  V.  Quo,  103  Ga.  125,  29 
S.  E.  607,  40  L.  R.  A.  483,  68  Am. 
St.  85;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Collier,  1  Neb.  (unof.)  278,  95  N. 
W.  472. 

44.  Ante,  §§  857  (2),  874;  S.  v. 
McDonald,  73  N.  C.  346;  g.  v.  Ben- 
ner,  64  Me.  267;  Hinshaw  v.  S.,  147 
Ind.  334,  47  N.  E.  157;  Com.  v. 
Mead,  12  Gray  (Mass.)  167,  170,  171, 
71  Am.  D.  741;  Little  v.  Com.,  25 
Gratt.  (Va.)  921,  931;  U.  S.  v.  Reed, 
2   Blatchf.   C.   C.   435,   465,  27   Fed. 


Cas.  16134;  S.  v.  Campbell,  73  Kan. 
688,  9  L.  R.  A.  (N.  S.)  533,  85  P. 
784. 

45.  Ante,  §§  977  (2),  979  (3,  4), 
989a. 

46.  Whitten  v.  S.,  47  Ga.  297; 
Kinchelow  v.  S.,  5  Humph.  9;  S.  v. 
Gunter,  1  McMul.  458;  Lane  v.  S., 
6  Tex.  Ap.  164;  S.  v.  Union  Rid., 
70  Md.  69,  18  A.  1032;  Owens  v.  S., 
63  Miss.  450;  S.  v.  McDevitt,  69^ 
Iowa,  549,  29  N.  W.  459;  P.  v.  Chun 
Heong,  86  Cal.  329,  24  P.  1021; 
S.  V.  Rose,  47  Minn.  47,  49  N.  W. 
404;  Allen  v.  U.  S.,  164  U.  S.  492, 
17  S.  Ct.  154. 

47.  S.  v.  Smallwood,  75  N.  C. 
104. 

48.  S.  V.  Presley,  13  Ire.  494,  495. 

49.  Gamble  v.  Johnson,  9  Mo. 
605;   S.  V.  Thomas,  7  Ire.  381. 

50.  S.    V.    Smallwood,    supra. 

51.  Corley  v.  S.,  28  Ala.  22. 

52.  And  see  S.  v.  Potts,  4  Halst. 
26,  17  Am.  D.  449;  P.  v.  Harper,  88 
Mich.  273,  47  N.  W.  221;  Pickett  v. 
S.,  91  Ark.  570,  121  S.  W.  732. 
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§  1148.  How  Many. — They  may  convict,  or  not,  on  the 
testimony  of  one  witness  or  of  many,  impeached  or  unim- 
peached,  as  they  deem  truth  to  demand.^^  We  shall  see 
in  the  second  volume  that  treason  and  perjury  furnish 
partial  exceptions  to  the  number  of  witnesses.  And  there 
are  cautions  ^*  which  the  judge  in  some  circumstances 
should  give  the  jury  as  to  the  credit  due  them.    Thus, — 

§  1149.  False  in  One. — If,  corruptly  and  wilfully,  not  of 
mere  mistake,  the  witness  has  sworn  falsely  to  one  material 
thing,  it  is  palpably  not  safe  to  believe  him  on  another; 
thereupon  the  judge  may  well  remind  the  jury  of  the 
familiar  maxim  Falsus  in  uno  falsus  in  omnibus,  and  of  its 
approved  applications.^^  He  may  suggest  to  them  that  the 
witness's  credit  will  not  be  restored  by  corroborating  evi- 
dence to  some  particular  point,^''  yet  a  fuller  corrobora- 
tion will  be  more  effectual.^^  He  should  not  tell  them  that 
his  false  swearing  with  the  defendant's  knowledge  and 
consent  is  an  admission  of  everything  said  on  oath  to  the 
contrary.^®  It  should  be  kept  in  mind  that  this  maxim  is 
not  of  law,  but  of  sound  sense,  to  be  applied  or  not  as  the 
jury  deem  the  individual  case  to  require.^®    Again,- — 

§  1150.  Corroborating.^In  like  caution,  it  should  in 
various  familiar  circumstances  be  stated  to  the  jury  that 

53.  Huffman  v.  S.,  29  Ala.  40;  BilUngsley  v.  S.,  4  Okla.  Cr.  Ap. 
C.  V.  Bosworth,  6  Gray,  479,  481;  597,  113  P.  241;  Miller  v.  S.,  139 
Kinchelow  v.  S.,  5  Humph.  9;  C.  v.     Wis.  57,  119  N.  W.  850. 

Gregor,  7  Grat.  591;  Bishop  v.  S.,  43  56.     Smith  v.  S.,  23  Ga.  297. 

Tex.  390;  Lipsey  v.  P.,  227  111.  364,  57.    Day  v.  Crawford,  13  Ga.  508; 

81   N.    E.    348;    Com.   v.    Pioso,    18  Mexisell  v.  Williamson,  35  111.  529; 

lane.  L.   185.  Brett  v.  Catlin,  47  Barb.  404. 

54.  Ante,   §   982.  58.    Boyd  v.  S.,  16  Lea,  149.    And 

55.  S.  V.  Mix,  15  Mo.  153;  S.  v.  see  Hoge  v.  P.,  117  111.  35,  6  N.  E. 
Jim,  1  Dev.  508;  S.  v.  Peace,  1  796;  P.  v.  Flynn,  73  Cal.  511,  15 
Jones,   N.   C.  251;    S.  v.  Dwire,  25  P.   102. 

Mo.  553;  Oliver  y.  Cameron,  MacAr.  59.     S.   v.   Vi'^illiams,   2   Jones,  N. 

&    M.    237;     Smith    v.    Forbes,    14  C.  257;  Parsons  v.  Huff,  41  Me.  410; 

Bradw.  477;.  P.  v.  Davis,  14  Cal.  Ap.  Merrill  v.  Whiteneld,  41  Me.  414; 

117,  111  P.  268;  Argabrlght  v.  S.,  49  Davidson  v.  Davidson,  Deane  &  S., 

Neb.  760,  69  N.  W.  102;  S.  v.  Mar-  132,  141;  Ducharme  v.  Holyoke  St. 

tin,    77    N.    J.    L.    65,    73    A.    548;  Ry.    Co.,    203    Mass.    384,    89    N.   E. 

P.  V.  Lundsen,  125  N.  Y,  S.  1079;  561. 
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tkey  cannot  safely  convict  on  the  testimony  of  tlie  witness 
unless  corroborated  by  witnesses  or  otherwise.®" 

II.    Husband  and  Wife. 

§  1151.  The  Doctrine, — in  brief  and  general  terms,  is, 
that  as  of  public  policy  and  for  the  protection  of  the  mar- 
riage relation,  as  well  as  because  of  the  legal  indentity  and 
mutual  interests  of  married  persons,  a  husband  or  wife' 
cannot  be  a  witness  for  or  against  the  other  who  is  sa 
party;  '^^  nor  even  on  an  issue  between  third  persons  canj 
either  testify  to  a  crime  committed  by  the  other;  ^^  or 


60.  Smith  V.  S.,  23  Ga.  297;  S. 
V.  LeBlanc,  3  Brev.  339;  Mercer 
V.  S.,  17  Ga.  146;  S.  v.  Ben,  1 
Hawks,  434;  Day  v.  Crawford,  13 
Ga.  508;  Mg,rtin  v.  S.,  28  Ala.  71; 
S.  V.  Brown,  76  N.  C.  222. 

61.  Bird  v.  Davis,  1  McCarter, 
467;  U.  S.  V.  Crow  Dog,  3  Dak.  106; 
Merriwetlier  v.  S.,  81  Ala.  74;  S. 
V.  Jones,  89  N.  C.  559';  Stanford  v. 
Murphy,  63  Ga.  410;  Watkins  v. 
Turner,  34  Ark.  663;  U.  S.  v.  White, 
4  Utah,  499,  11  P.  570;  Owen  v.  S., 
89  Tenn.  698,  704,  16  S.  W.  114,  115; 
Graves  v.  U.  S.,  150  U.  S.,  118,  14 
S.  Ct.  40;  Wilke  v.  P.,  53  N.  Y.  525; 
Stewart  v.,  Johnson,  3  Harrison,  87; 
S.  V.  Wilson,  2  Vroom,  77;  C.  v. 
Sparks,  7  Allen,  534;  Overton  v.  S., 
43  Tex.  616;  Rex  v.  Ast,  Car.  Grim. 
Law  (3d  Ed.)  66;  Grigg's  Oase,  1 
T.  Raym  1;  S.  v.  Bradley,  9  Rich. 
168;  Farley  v.  Flanagan,  1  E.  D. 
Smith,  313.  See  Redman  v.  S.,  1 
Blackf.  429;  Rex  v.  Grattan,  Car. 
Crim.  Law  (3  Ed.)  66;  TurnbuU  v. 
C,  79  Ky.  495;  Fincher  v.  S.,  58  Ala. 
215;  Barron  v.  Anniston,  157  Ala. 
399,  48  So.  58;  Elmore  v.  S.,  140  Ala. 
184,  37  So.  156;  S.  v.  Smith,  5  .Pen. 
(Del.)  1,  37  Atl.  368;  Rivers  v.  S., 
118  Ga.  42,  44  S.  E.  849;  Gillespie  v. 


P.,  176  111.  238,  52  N.  E.  250;  S.  v. 
Wright,  41  La.  An.  600,  603,  6  So. 
135;  S.  V.  Pain,  48  La.  Ann.  311, 
19  So.  138;  Finklea  v.  S.,  94  Miss. 
777,  48  So.  1;  S.  v.  Vaughan,  136 
Mo.  Ap.  645,  118  S.  W.  1186;  S.  v. 
Evans,  138  Mo.  Sup.  116.  39  S.  W. 
462;  S.  v.  Wooley,  215  Mo.  620,  115 
S.  W.  417;  S.  V.  Record,  151  Ni  G. 
695,  65  S.  E.  1010;  S.  v.  Orth,  79 
Ohio  St.  130,  86  N.  E.  476;  S.  v. 
Workman,  15  S.  Car.  540,  546; 
Johnson  v.  S.,  27  Tex.  Ap.  135,  11. 
S.  W.  34;  Downing  v.  S.  (Tex  Cr. 
Ap.  1911),  136  S.  W.  471;  S.  v- 
Kephart,  56  Wash.  561,  106  P.  165; 
S  V.  Woodrow,  58  W.  Va.  527,  52' 
S.  E.  545;  Baker  v.  State,  120  Wis.. 
135,  97  N.  W.  566;  Hendrix  v.  U.  S... 
31  S.  Ct.  193,  219  U.  S.  79,  Adv.  S. 
U.  S.  193,  55  L.  Ed.;  Wesoky  v.  U^ 
S.,  99  C.  C.  A.,  121,  175  F. 
333.  The  text  applies  to  a  casw 
where  the  parties  married  subse- 
quent to  the  lalleged  crime.  See 
cases  supra.  The  prt)duction  of  a 
paper  belonging  to  the  wife  in  her 
possession  cannot  be  compelled.. 
Farmer  v.  S.,  100  Ga.  41,  28  S.  B.  26.. 
62.  lb.;  Stewart  v.  Johnson,  3' 
Harrison,  87.  See  P.  v.  Langtee,  64 
Cal.  256,  30  P.  813;  Ware  v.  S.,  6 
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give  evidence  for  or  against  a  third  person  jointly  tried, 
or  commonly  only  jointly  indicted,**^  with  the  other.**  Not 
to  descend  to  every  detail,  the  most  important  qualifications 
of  the  doctrine  are — 

§  1152.  Statutes, — ^in  a  part  of  the  States,  permit  hus- 
band and  wife  to  testify  for  and  against  each  other  in 
some  or  all  trials  for  crime,  their  terms  and  interpretations 
not  being  quite  uniform."^  Other  statutes  enlarging  the 
rights  and  powers  of  married  women  do  not  have  this  ef- 
fect.®®   Again, — 


Vroom,  553;  Clubb  v.  S.,  14  Tex. 
Ap.  192;  Jackson  v.  Heath,  1 
Bailey,  355;  Keaton  v.  McGwier,  24 
Ga.  217;   Powell  v.  S.,  58  Ala.  362. 

63.  Ante,  §  1020  (1);  Rivers  v. 
S.,  118  Ga.  42,  44  S.  E.  859. 

64.  Ante,  §  1019  (4,  5);  Stat. 
Crimes,  §  688;  S.  v.  McGrew,  13 
Rich.  316;  Birge  v.  S.,  78  Ala.  435; 
■Carr  v.  S.,  42  Ark.  204;  Pullen  v. 
IP.,  1  Doug.  Mich.  48;  S.  v.  Harbi- 
son, 94  N.  C.  885.  See  Reg.  v.  Sills, 
1  Car.  &  K.  494;  Alonzo  v.  S.,  15 
Tex.  Ap.  378,  49  Am.  R.  207;  Wil- 
liams V.  S.,  69  Gta.  11;  Woods  v. 
S.,  76  Ala.  35,  37,  38,  52  Am.  314; 
iSTewman  v.  S.,  160  Ala.  102,  49  So. 
786;  Woodward  v.  S.,  84  Ark.  119, 
104  S.  W.  1109;  Emmons  v.  Bar- 
ton, 109  Cal.  662,  42  Pac.  303;  Com. 
V.  Fisher,  221  Pa.  St.  538,  70  Atl. 
865;  Dill  v.  S.,  1  Tex.  Ap.  278,  283; 
Hearne  v.  S.,  50  Tex.  Cr.  Ap.  431, 
S7  S.  W.  1050;  S.  v.  Sargood,  77 
•Vt.  80,  58  Atl.  971;  Rex  v.  Smith, 
1  Mood.  C.  C.  289.  Rule  does  not 
-apply  to  testimony  of  husband  in 
firosecution  of  another  for  adultery 
with  his  wife.  S.  v.  West,  118  Wis. 
469,  95  N.  W.  521. 

65.  S.  V.  Brown,  67  N.  C.  470; 
S.  V.  Straw,  50  N.  H.  460;  S.  v. 
Black,  63  Me.  210;   S.  v.  Bennett, 


31  Iowa,  24;  S.  v.  Hazen,  39  Iowa, 
648;  S.  V.  Rankin,  8  Iowa,  355; 
S.  V.  Guyer,  6  Iowa,  263;  S.  v. 
Collins,  2,0  Iowa,  S5;  S.  v.  Bernard, 
45  Iowa,  234;  Hampton  v.  S.,  45 
Tex.  154;  S.  v.  Newberry,  43  Mo. 
429;  P.  V.  Gaboon,  88  Mich.  456,  50 
N.  W.  384;  Curry  v.  Stephens,  84 
Mo.  442;  Lord  v.  S.,  17  Neb.  526.  23 
N.  W.  507;  Hutchason  v.  S.,  67  Ind. 
449;  Murphy  v.  S.,  122  Ga.  149,  50 
S.  E.  48;  S.  V.  Reynolds,  48  S.  C. 
384,  26  S.  E.  679  (in  any  action); 
S.  V.  Witherspoon,  231  Mo.  706,  133 
S.  W.  323;  Com.  v.  Barker,  185 
Mass.  324,  70  N.  E.  203  (statute  per- 
missive merely). 

66.  Lucas  v.  S.,  23  Conn.  18 
(compare  with  Merriam  v.  Hart- 
ford, etc.  Rid.,  20  Conn.  354,  52 
Am.  D.  344);  S.  v.  Donovan,  41 
Iowa,  587;  Wilke  v.  P..  53  N.  Y. 
525,  526;  Compton  v.  S.,  13  Tex.  Ap 
271,  44  Am.  R.  703  (overruling 
Morrill  v.  S.,  5  Tex.  Ap.  447,  and 
Roland  v.  S.,  9  Tex.  Ap.  277,  35 
Am.  R.  743) ;  Reg.  v.  Brittleton,  12 
Q.  B.  D.  266,  15  Cox,  C.  C.  431; 
Turpin  v.  S.,  55  Md.  462;  Byrd  v. 
S.,  57  Miss.  243,  34  Am.  R.  440; 
Schultz  V.  S.,  32  Ohio  St.  276;  Gib- 
son V.  C,  87  Pa.  253. 
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§  1153.  If  Personal  Violence — is  inflicted  on  the  wife  by 
the  husband,  she  from  necessity  may,  or  if  required  must,^'' 
"testify  to  it  in  a  criminal  proceeding  against  him  for  the 
l)attery;  ®*  and  he  may  do  the  like  if  she  beats  him.''*  There- 
upon, since  they  are  competent  against  each  other,  they  in 
like  circumstances  are  so  also  in  each  other's  favor.'^''  The 
Tight  seems  limited  in  North  Carolina  to  lasting  injuries,'^^ 
but  is  believed  not  to  be  in  our  other  States.  It  no- 
Tvhere  extends  to  such  a  wrong  as  polygamy.''^ 

§  1154.    Only  Lawful  Marriage — is  protected  under  the 


67.  Turner  v.  S.,  60  Miss.  351, 
^54,  45  Am.  R.  412;  Carnley  v.  S., 
162  Ala.  94,  50  So.  362;  S.  v.  Sloan, 
S5  Iowa,  217,  220,  7  N.  W.  516; 
S.  V.  Dyer,  59  Me.  303,  307;  S.  v. 
Pennington,  124  Mo.  388,  391,  27 
S.  W.  1106;  S.  V.  Vaughan,  136  Mo. 
App.  645,  118  S.  W.  1186;  Bram- 
lette  V.  S.,  21  Tex.  Ap.  611,  718,  2 
■S.  W.  765,  57  Am.  622;  Navarro  v. 
S.,  24  Tex.  Ap.  378,  6  S.  W.  542; 
Baxter  v.  S.,  34  Tex.  Cr.  Ap.  516, 
■31  S.  W.  394,  53  Am.  St.  720;  U.  S. 
TT.  Bassett,  5  Utah,  131,  13  Pac.  227; 
XT.  S.  V.  Smallwood,  5  Cranch,  C.  C. 
(V.    S.)    35,    27    Fed.    Cas.    16316; 

Audley's  Case,  3  How.  St.  Tr.  401, 
402,  1  Whart.  Cr.  L.  767;  P.  v. 
■Cliegaray,  18  Wend.  (N.  Y.)  637, 
642. 

68.  Vol.  Ill,  §§  69,  649;  Vane's 
Case,  13  East,  172,  note;  S.  v.  Boyd, 
2  Hill,  S.  C.  288,  27  Am.  D.  376; 
Tucker  v.  S.,  71  Ala.  342;  Whipp  v. 
S.,  34  Ohio  St.  87,. 32  Am.  R.  359; 
Hanon  v.  S.,  63  Md.  123;  S.  v. 
Parker,  42  La.  Ann.  972,  8  So.  473; 
■Stevens  v.  S.,  76  Ga.  96;  Murray 
V.  S.,  48  Tex.  Cr.  Ap.  141,  86  S.  W. 
1024. 

69.  S.  V.  Davidson,  77  N.  C.  522; 
P.  V.  Green,  1  Denio,  614;  Moore 
-V.   S.,  12  Ala.  764,  46  Am.  D.  276; 


Rex  V.  Jagger,  1  East,  P.  C.  455; 
P.  V.  Marble,  38  Mich.  117.  See 
Goodrum  v.  S.,  60  Ga.  509. 

70.  Vol.  ni,  §  69;  Moore  v.  S., 
supra;  C.  v.  Murphy,  4  Allen,  491; 
S.  V.  Neill,  6  Ala,  685;  Com,  v. 
Murphy,  4  Allen  (Mass.)  4^1,  492; 
P.  V.  Fltzpatrick,  5  Park.  Cr..  26, 
284;  Rex  V.  Serjeant,  IRy.  &  Mood. 
352;  S.  V.  Patterson,  2  Ired.  (N. 
C.)  L.  346,  366,  38  Am.  Dec.  699-. 

71.  S.  V.  Hussey,  Busbee,  123;  S. 
V.   Davidson,  77  N.  C.   52'2. 

72.  S!  V.  McDavid,  15  La.  Ann. 
403.  As  to  adultery  see,  Heacock 
V.  S.,  4  Okla.  Cr.  Ap.  606,  112  P. 
949;  also,  Sargent  v.  S.  (Tex.),  133 
S.  W.  885.  Either  spouse  may  tes- 
tify against  the  paramour  separ- 
ately tried  or  indicted.  Campbell 
v.  S.,  133  Ala.  158,  32  So.  635; 
Pruett  V.  g.,  141  Ala.  69,  37  So. 
343;  S.  V.  West,  118  Wis.  469,  95 
N.  W.  521,  99  Am.  St.  1002;  S.  v. 
Nelson,  39  Wash.  221,  81  P.  721. 
The  first  wife  is  competent  against 
husband  in  bigamy.  S.  v.  Ryan,  1 
Penn.  (Del.)  81,  39  A.  777;  Richard- 
son V.  S.,  103  Md.  112,  63  A.  317; 
S.  V.  Melton,  120  N.  Car.  591,  26  S. 
E.  933;  contra,  Barber  v.  P.,"  203 
111.  543,  68  N.  E.  93;  Bryan  v.  S., 
55  Tex.  Cr.  136,  114  S.  W.  811. 
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doctrines  of  this  sub-title.  Persons  merely  cohabiting^ 
whether  calling  themselves  husband  and  wife  or  not,  are  not 
incompetent  witnesses  in  each  other's  causes/*  But  deser- 
tion, mutual  enmity,  and  other  matrimonial  wrongs  create- 
no  exceptions  to  the  incapacity  while  the  Vinculum  of  the- 
marriage  remains  undissolved.'* 

§  1155.  Utterances. — Conversations  between  husband 
and  "vvife  ''^^  overheard,''^  and  declarations  in  each  other's- 
presence,''^  are,  when  testified  to  by  third  persons,  admissi- 
ble; but  not  declarations  in  absence,  except  when  connected 


73.  Stat.  Crims,  §  613;  Coleman 
V.  S.,  14  Mo.  157;  Reg.  v.  Young,  2 
Cox,  C.  C.  291;  S.  v.  Patterson,  2 
Ire.  346,  38  Am.  D.  699;  Peat's  Case, 
2  Le-win,  111,  288;  Planagin  v.  S., 
25  Ark.  92;  Rickerstrlcker  v.  S.,  31 
Ark.  207;  Wrye  v.  S.,  95  Ga.  466, 
22  S.  B.  273;  S.  v.  Rocker,  130  lo-wa, 
239,  106  N.  W.  645;  Porter  v.  U.  S., 
7  Ind.  Ter.  616,  104  S.  W.  855; 
S.  V.  Hancock,  28  Nev.  300,  82  Pac. 
93;  Com.  v.  Mudgett,  174  Pa.  St. 
211,  34  Atl.  588;  Lara  v.  S.,  48  Tex. 
Cr.  568,  89  S.  W.  840;  Oliorn  v.  S., 
143  Wis.  249,  126  N.  W.  737.  To 
illustrate  on  a  trial  for  bigamy  if 
a  prior  marriage  is  proved  by  other 
■witnesses  the  woman  -whom  de- 
fendant last  married  is  competent 
against  him.  Murphy  v.  S.,  122  Ga. 
149,  50  S.  E.  48;  Lowery  v.  P.,  172 
111.  466,  50  N.  B.  165,  64  Am.  St. 
60;  Clark  v.  P.,  178  111.  37,  52  N. 
E.  857;  S.  v.  Shreve,  137  Mo.  1, 
38  S.  W.  548;  Barber  v.  P.,  203  111. 
543,  68  N.  B.  93;  Hoch  v.  P.,  219 
111.  265,  76  N.  E.  356,  109  Am.  St. 
257;  as  to  rape,  P.  v.  Schoonmaker, 
119  Mich.   242,  77  N.  W.   934. 

74.  2  Bishop  Mar.  Dlv.  &  S.,  §§ 
1613,  1662;  P.  v.  Marble,  38  Mich. 
117;  Johnson  v.  S.,  27  Tex.  Ap.  135, 
11  S.  W.  34.     If  these  authorities 


do  not  quite  cover  the  text  in  form,, 
they  do  in  principle. 

74a.  After  a  divorce  a  former 
husband  or  wife  is  competent- 
against  the  other  as  to  all 
facts,  except  confidential  com- 
munications, made  during  the  mar- 
riage. Hitt  v.  Sterling  Goold  Co., 
Ill  Iowa,  458,  82  N.  W.  919;  Tomp- 
kins V.  Com.,  Ill  Ky.  138,  25  Ky.  L. 
1254,  77  S.  W.'712;  Long  v.  Martin, 
152  Mo.  668,  54  S.  W.  473;  S.  v. 
Leasla,  45  Ore.  410,  78  P.  328;  S.  v. 
Nelson,  39  Wash.  221,  81  P.  721. 
Contra,  under  a  statute.  S.  v.  Kodat,. 
158  Mo.  125,  59  S.  W.  73,  51  L.  R.  A. 
509,  81  Am.  St.  292;  contra,  as  to- 
adultery  during  marriage.  S.  v.. 
Raby,  121  N.  C.  682,  28  S.  B.  490. 

75.  C.  V.  Griffin,  110  Mass.  181; 
Rex  V.  Simons,  6  Car.  &  P.  540; 
Hendrickson  v.  P.,  1  Par.  Cr.  406.. 
See  C.  V.  Cleary,  152  Mass.  491,  25- 
N.  E.  834;  S.  v.  Savage,  69  Me. 
112;  Miller  v.  Miller,  14  Mo.  Ap.- 
418. 

76.  Rex  V.  Bartlett,  7  Carr.  &  P. 
832;  Rex  v.  Smithies,  5  Car.  &  P. 
332;  P.  v.  Murphy,  45  Oal.  137;  Rey- 
nolds v.  S.,  147  Ind.  3,  46  N.  B.  31; 
Head  v.  Thompson,  77  Iowa,  263„ 
42  N.  W.  188;  P.  v.  Lewis,  62  Hun.. 
622,'  16  N.  Y.  S.  81,  Affd  136  N.  Y. 
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"with,  the  party  against  whom  they  are  offered  in  a  way  to 
make  them  evidence  were  there  no  marriage.''^ 

III.     Accomplices. 

§  1156.  1.  The  Doctrine  of  Accomplices  as  Witnesses 
— is  the  successor  to  that  of  approvement,  long  since  ob- 
solete. 

2.  Approvement. — ^Anciently,  by  leave  of  court,  one  in- 
dicted for  a  capital  offence  might,  instead  of  pleading  in 
the  ordinary  way,  "confess  the  fact"  and  "accuse  others 
his  accomplices  in  the  same  crime,  in  order  to  obtain  his 
pardon."  He  was  termed  an  approver.  The  persons  thus 
accused  were  then  tried  on  the  indictment  against  the  ac- 
cuser; and  if  convicted  by  a  jury,  or  vanquished  in  a  trial 
by  battle,  they  were  hanged  and  the  approver  was  par- 
doned. Or,  if  they  were  acquitted,  the  other  was  hanged 
on  his  confession.'^^ 

§  1157.  Afterward — this  practice,  without  being  formal- 
ly abrogated,  fell  gradually  into  disuse.'^^  And  statutes, 
since  repealed  in  England,  and  probably  never  of  force  with 
us,— namely,  4  &  5  Will.  &  M.  c.  8;  6  &  7  Will.  3,  c.  17;  10 
&  11  Will.  3,  c.  23;  5  Anne,  c.  31;  and  29  Geo.  2,  c.  30,— 
provided  for  certain  cases  a  different  way  to  the  like  end, 
and  party  supplied  its  place.  But  the  best  of  all  methods 
was  deduced  from  the  principles  of  the  common  law;^'* 
thus, — 

§1158.  "King's  Evidence.— It  became  the  practice  of 
committing  magistrates,  on  a  charge  of  felony,  to  suffer  an 
accomplice  "to  become,"  as  expressed  by  Blackstone,  "a 
witness  (or,    as  is    generally    termed,    king's    evidence) 

633,  32  N.  E.  1014,  49  N.  Y.  St.  913;  78.     4'  Bl.  Com.  330,  331,  Whiskey 

Com.  V.  Cieary,  152  Mass.  491,  25  Cases,  99  U.  S.  594,  599. 

N.  E.  834.    As  for  example  a  con-  79.    Bl.     Com    ut   sup.;    Rex   v. 

fesslon  in  a   letter   from   husband  Rudd,  Cowp.  331,  1  Leach,  115. 

to  wife.    P.  V.  Swaile,  12  Cal.  Ap.  80.    That  the  competency  of  an 

192,  107  P.  134.  acompllce  does  not  depend  on  the 

77.    Warren    v.    C,    37    Pa.    45;  doctrine  of  approvement,  see  Byrd 

Kingen  v.  S.,  50  Ind.  557.  v.  C,  2  Va.  Cas.  490,  493. 
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•against  Ms  fellows;  upon  an  implied  confidence,  whicli  tlie 
judges  of  jail  delivery  have  usually  countenanced  and 
adopted,  that  if  such  accomplice  makes  a  full  and  com- 
plete discoyery  of  that  and  of  all  other  felonies  to  which 
he  is  examined  by  the  magistrate,  and  afterwards  gives 
his  evidence  without  prevarication  or  fraud,  he  shall  not 
himself  be  prosecuted  for  that  or  any  other  previous  offence 
of  the  same  degree."*^  And  such,  in  substance,  is  the 
modern  practice,  now  to  be  stated  more  in  detail.     - 

§  1159.  An  Accomplice — is  a  partaker  with  others  in  a 
crime,  whether  in  the  same  or  a  different  degree.®^  His 
guilt  must  be  of  the  legal  sort,  not  a  mere  moral  **  or  only 


81.  Bl.    Com.    ut    sup.;    Rex   v. 
Rudd,  supra. 

82.  Foster,  341;   1  Russ.  Crimes 
(5th  Eng.  Ed.)   156;   Lindsay  v.  P., 

«3  N.  Y.  143,  153;  C.  v.  Elliot,  110 
Mass.  104;  S.  v.  Coppenburg,  2 
Strob.  273;  Keech  v.  S.,  15  Fla.  591; 
P.  V.  Curlee,  53  Cal.  604;  P.  v.  Kra- 
ker,  72  Cal.  459,  1  Am.  St.  65,  14  P. 
196.  Partly  contrary  to  this 
view,  a  principal  in  a  felony 
seems  not  to  he  deemed  in 
Illinois  an  accomplice.  Cross 
V.  P.,  47  111.  152,  95  Am.  D. 
474.  But  see  post,  §  1160.  See  also 
Irvin  V.  S.,  1  Tex.  Ap.  301;  Nourse 
V.  S.,  2  Tex.  Ap.  304,  317;  Miller 
V.  S.,  4'  Tex.  Ap.  251;  Cook  v.  S.,  14 
Tex.  Ap.  96;  Allison  v.  S.,  14  Tex. 
Ap.  122;  O'Neal  v.  S.,  14  Tex.-Ap. 
582;  Rhodes  v.  S.,  11  Tex.  Ap.  563; 
Hancock  v.  S.,  14  Tex.  Ap.  392  (as 
to  a  statutory  defining) ;  Phillips  v. 
S.,  17  Tex.  Ap.  169;  Bean  v.  S.,  17 
Tex.  Ap.  60;  Smith  v.  S.,  13  Tex. 
Ap.  507;  House  v.  S.,  16  Tex.  Ap. 
25;  Redd  v.  S.,  63  Ark.  457,  40  S. 
W.  374;  P.  V.  CoUum,  122  Cal.  186, 
54  Pac.  589;  S.  v.  Ean,  90  Iowa, 
534,  58  N.  W.  898;  S.  v.  Jones,  115 
Iowa,   113,   88   N.    W.    196;     S.    v. 


Brown  (la.  1909),  121  N.  W.  513 ; 
S.  V.  Dufe,  144  Iowa.  142,  122  N.  W. 
829;  S.  V.  Feinberg,  145  Iowa,  329, 
124  N.  W.  208;  Boyd  v.  Com.,  141 
Ky.  247,  132  S.  W.  423;  S.  v. 
Wilkens,  221  Mo.  444,  120  S.  W. 
22;  Territory  v.  Baker,  4  Gild.  (N. 
Mex.)  236,  13  Pac.  30;  People  v. 
McGuire,  135  N.  Y.  639,  32  N.  E. 
146;  State  v.  Roberts,  15  Ore.  187, 
13  Pac.  896;  Smith  v.  State,  37  Tex. 
Cr.  Ap.  488,  36  S.  W.  586;  Skidmore 
V.  S.,  57  Tex.  Cr.  Ap.  497,  123  S.  W. 
1129;  Pace  v.  S.,  58  Tex.  Cr.  Ap. 
90,  124  S.  W.  949.  Woman  on  whom 
incest  is  committed  by  force  is  not 
an  accomplice.  Gaston  v.  S.,  95 
Ark.  233,  128  S.  W.  1033.  Pur- 
chaser of  liquors  not  an  accom- 
plice. Trinkle  v.  S.,  69  Tex.  Cr. 
187,  131  S.  W.  583,  127  S.  W.  1060. 
Contra.  S.  v.  Ryan  (Del.),  75  A. 
869;  In  adultery  both  parties  are. 
S.  V.  Brown  (Iowa,  1909),  .121  N. 
W.  513.  Thief  is  not  accomplice 
of  receiver  of  the  stolen  gooda. 
Atchinson  v.  S.,  90  Ark.  457,  119 
S.  W.  651. 

83.  C.  V.  Boynton,  116  Mass.  343; 
C.  V.  Wood,  11  Gray,  85,  93;  Dunn 
V.  P.,  29  N.  Y.  523,  527,  86  Am.  D. 
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colorable  ^*  delinquency. 

§  1160.  Competent — is  such  a  witness,*^  whether  the 
crime  is  infamous  or  not;  unless,  it  being  infamous,  there 
has  been  a  conviction  and  judgment  thereon.*'  And  it  is 
not  otherwise  though  the  witness's  guilt  is  higher  in  grade 
than  the'  defendant's;  *^  as,  where  the  former  is  a  principal 
and  the  latter  an  accessory.®* 


319;  Allen  v.  S.,  74  Ga.  769;  S.  v. 
•Crowley,  33  La.  Ann.  782;  Harris 
■V.  S.,  7  Lea,  124;  S.  v.  Reader,  60 
Iowa,  527;  Noftsinger  v.  S.,  7  Tex. 
Ap.  301.  And  see  P.  v.  Josslyn,  39 
Cal.  393;  Davidson  v.  S.,  33  Ala. 
350;  English  v.  S.,  35  Ala.  428; 
Strawhern  v.  S.,  37  Miss.  422;  S. 
■V.  Kouhns,  103  Iowa,  720,  73  N.  W. 
353;  Wadkins  v.  S.,  58  Tex.  Cr.  Ap. 
110,  124  S.  W.  959. 

84.  S.  V.  McKean,  36  Iowa,  343, 
14  Am.  R.  530;  Harrington  v.  S., 
36  Ala.  236;  Williams  v.  S.,  55  G<a. 
391;  P.  V.  Farrell,  30  Cal.  316;  P. 
V.  Smith,  28  Hun,  626,  92  N.  Y. 
665;  P.  V.  Bolanger,  71  Cal.  17.  11 
P.  799;  P.  V.  Miller,-  66  Cal.  468,  6 
P.  99;  O'Connor  v.  S.,  23  Tex. 
Ap.  288,  13  S.  W.  14;  Smith  v. 
S.,  28  Tex  Ap.  309,  12  S.  W.  1104; 
Wright  V.  S.,  7  Tex.  Ap.  574;  Camp- 
bell V.  C,  84  Pa.  187;  Green  v. 
State,  51  Ark.  189,  10  S.  W.  266;  P. 
V.  Kosta,  14"  Cal.  Ap.  696,  112  P. 
907;  Allen  v.  State,  74  Ga.  769; 
Springer  v.  State,  102  Ga.  447,  30 
S.  B.  971;  Bradley  v.  State,  2  Ga. 
Ap.  622,  58  S.  E.  1064;  S.  v.  Staf- 
ford, 145  Iowa,  285,  123  N.  W.  167; 
Ochsner  v.  Com.,  109  S.  W.  326, 
33  Ky.  L.  119;  P.  v.  Rlcker,  51  Hun. 
(N.  Y.)  643,  4  N.  Y.  S.,  70,  7  N.  Y. 
Cr.  19;  Martin  v.  S.,  47  Tex.  Cr. 
Ap.  29,  83  S.  W.  390;  Wilson  v.  S., 
49  Tex.  Cr.  Ap.  496,  93  S.  W.  54; 
Greathouse  v.  S.,  53  Tex.  Cr.  Ap. 


218,  109  S.    W.    165;    Levering    v. 
Com.,  132  Ky.  666,  117  S.  W.  253. 

85.  Rex  V.  Dodd,  1  Leach,  155; 
U.  S.  V.  Lancaster,  2  McLean,  431; 
Johnson  v.  S.,  2  Ind.  652;  Dick  v. 
S.,  30  Miss.  593;  Solander  v.  P.,  2 
Colo.  48;  Rex  v.  Tinckler,  1  East 
P.  C.  354;  Rex  v.  Darrel,  10  Mod. 
321;  S.  V.  Sneff,  22  Neb.  481; 
Oliver  v.  C,  77  Va.  590; ,  P.  v. 
Wright,  38  Mich.  744,  31  Am.  R. 
331;  Hudglns  v.  S.,  61  Ga.  182;  S. 
V.  Brown,  146  lowia,  113,  124'  N.  W. 
899;  S.  V.  Cobley,  128  Iowa,  114, 
103  N.  W.  99;  P.  v.  Van  Worner, 
175  N.  Y.  188,  67  N.  B.  299;  S.  v. 
Magone,  32  Ore.,  206,  51  P.  452; 
Caudle  v.  S.  (Tex.  Cr.  Ap.  1903), 
74  S.  W.  545;  Wong  Din  v.  U.  S., 
68  C    C.  A.,  340,  135  F.  702. 

86.  New  Grim.  Law,  I,  §§  972- 
975.  In  some  States,  even  the  final 
judgment  does  not  render  the  wit- 
ness incompetent.  S.  v.  Adair,  68 
N.  C.  68;  Ex  parte  Harris,  73  N.  C. 
65. 

87.  Lindsay  v.  P,  63  N.  Y.  143. 

88.  Keech  v.  S.,  15  Pla.  591;  S. 
v.  Coppenburg,  2  Strob.  273;  Lins- 
day  V.  P.,  63  N.  Y.  143;  P.  v.  Evans, 
40  N.  Y.  1.  And  see  Rex  V.  Has- 
1am,  1  Leach,  418;  Patram's  Case, 
1  Leach,  419,  note;  Wild's  Case,  2 
East  P.  C.  783;  Reg.  v.  Lyons,  6 
Car.  &  P.  555;  Roberts  v.  S.,  55  Ga. 
220;  Reg.  v.  Pratt,  4  Fost.  &  P. 
315. 
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§  1161.    1.    The  Methods  of  admitting  the  Witness— to 

testify  under  the  privileges  of  an  accpmplice  are  various; 
as, — 

2.  The  Examining  Magistrate, — ^in  England,  may  admit 
him,  as  already  stated.®®  But  it  is  said  that  the  higher  court 
will  not  receive  him  as  of  course.®"  With  us  this  method 
is  not  unknown,®^  yet  for  obvious  reasons  it  would  be 
prudent  first  to  procure  the  approbation  of  the  State's  at- 
torney. 

3.  The  Court — ^where,  as  commonly  in  England,  there  is 
a  private  prosecutor  and  the  Attorney-General  does  not 
appear,  will  determine  the  question;  relying  mainly,  but 
not  implicitly,  on  the  discretion  of  the  prosecutor's  coun- 
sel.®^ With  us,  a  prosecuting  officer  with  powers  cor- 
responding to  those  of  the  English  Attorney-General  be- 
ing always  present,®^  there  is  no  scope  for  this  practice. 

4.  State's  Attorney. — ^It  is  in  England  competent  for 
the  Attorney-General,  doubtless  in  all  cases,  certainly  where 
he  prosecutes  in  person,  to  discharge  a  defendant  by  his 
nolle  prosequi  and  use  him  as  a  witness  against  the  others.®* 
But  as  this  officer  is  seldom  present  at  criminal  trials  in 
England,  this  method  is  rarely  resorted  to  there;  yet  it  is 
appropriate  and  common  with  us.®^  The  defendant  thus 
discharged,  being  in  fact  an  accomplice  and  called  as  a 
witness,  becomes  thereby  State's  evidence  by  agreement 
with  officer  who,  more  distinctly  than  the  judge,®^  repre- 
sents the  pardoning  power.  And  whether  this  method  is 
pursued,  or  any  other  to  the  same  end,  it  is  believed  that 

89.  Ante,  §  1158;   Roscoe  Grim.         93.    Ante,   §§   962    (5),   964'   (3); 
Ev.    (3d  Eng.  Ed.)    159,   160;    Gar-      post,   §   1388. 

side's  Case,  2  Lewln,  38.  94.    Man   v.  Ward,   2  Atk.   228  r 

90.  3.  Russ.   Crimes    (5th   Eng.  Rex    v.    Ellis,    1    MacN.    Ev.    55  p 
Ed.),  601  602;  Roscoe  ut  sup.  153.  Anonymous,  1  MaoN.  Ev.  55. 

91.  P.  V.  Peter,  48  Cal.  .250;   C.  95.    Ante,  §  1020. 

V.  Bosworth,  22  Pick.  397.  96.    But   see   S.   v.    Graham,    IZ 

92.  3    Russ.    Crimea    (5th   Eng.  Vroom,  15,  32  Am.  R.  174;  TJ.  S.  v. 
Ed.)  602;  Roscoe  ut  sup.  154;  Rex  Hinz,  35  Fed.  Rep.  272.  And  see  S. 
V.  Barnard,  1  Car.  &  P.  87,  and  the  v.  Miller,  100  Mo.  606,  626,  627. 
reporter's  note. 
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the  more  common,  certainly  the  better,  American  practice 
commits  the  receiving  or  rejecting  of  an  accomplice,  and 
the  question  of  his  immunity  from  punishment,  solely  to  the 
discretion  of  the  prosecuting  officer.®'^  In  the  few  States 
wherein  the  nolle  prosequi  is  entered  only  with  the  consent 
of  the  court,  doubtless,  by  analogy,  it  retains  more  or  less 
supervision  over  the  whole  matter.®®  Statutes,  in  some  of 
the  States,  regulate  this  question.®" 

§  1162.  Grounds  for  Admitting. — Obviously,  in  general, 
the  least  guilty  morally,  and  least  hardened,  of  several 
participants  should  be  selected  as  State's  evidence.^  And 
it  should  appear  probable  that  his  testimony  will  secure  a 
conviction,  which,  without  it,  presumably  cannot  be  had.^ 
Various  other  considerations  of  good  sense  will  more  or  less 
influence  the  discretion.    And — 

§  1163.  Possibly  Statutes, — ^in  some  exceptional  States, 
take  away  this  protection  to  the  accomplice.  So  it  was 
formerly,  perhaps  it  still  is,  in  Virginia;  the  provision  be- 


97.  C.  V.  Knapp,  10  Pick.  477, 
484,  491  493,  20  Am.  D.  534;  Run- 
nels V.  S.,  28  Ark.  121;  Kinchelow 
V.  S.,  5  Humph.  9;  U.  S.  v.  Blais- 
dell,  3  Ben.  132;  U.  S.  T.  Lee,  4  Mc- 
Lean, 103;  C.  V.  Brown,  103  Mass. 
422;  C.  V.  Denehy,  103  Mass.  424, 
note;  C.  v.  Woodside,  105  Mass. 
594;  Holsenbake  v.  S.,  45  Ga.  43; 
S.  V.  Moody,  69  N.  C.  529-  Craft  v. 
S.,  3  Kan.  450;  S.  v.  West,  69  Mo. 
401,  33  Am.  R.  506;  Hardin  v.  S., 
12  Tex.  Ap.  186. 

98.  Nickelson  v.  Wilson,  60  N. 
Y.  362;  Linsdiay  v.  P.,  63  N.  Y.  143; 
Bowden  v.  S.,  1  Tex.  Ap.  137;  P. 
-v.  Whipple,  9  Cow  707,  711,  712. 

99.  P.  V.  Peter,  48  Cal.  250;  P. 
V.  Bruzzo,  24  Cal.  41;  Crutchfleld 
V.  S.,  7  Tex.  Ap.  65;  P.  v.  Gibson, 
53  Cal.  601;  Myers  v.  S.,  3  Tex.  Ap. 
8;  Doughty  v  S.,  18  Tex.  Ap.  179, 
Bl  Am.  R.  303.    And  see  Ray  v.  S., 


1    Greene,    Iowa,    316,    48    Am.    D. 
379. 

1.  P.  V.  Whipple,  9  Cow.  707; 
U.  S.  V.  Hinz,  35  Fed.  Rep.  272. 

2.  Roscoe  Crim.  Ev.  (3d  Eng. 
Ed.)  153,  154;  3  Rus:s.  Crimes  (5th 
Eng.  Ed.)  602  and  notes.  "It  Is  not 
usual,"  we  read  in  this  place,  "to 
admit  more  than  one  accomplice. 
Barnsley  Rioters'  Case,  1  Lewin, 
5,  Parke,  J.  But  under  peculiar 
circumstances  three  have  been  ad- 
mitted. Scott's  Case,  2  Lewin,  36, 
Lord  Denman,  C.  J.  In  this  case 
the  accomplices  spoke  to  different 
facts,  and  no  one  could  prove  the 
whole.  See  Rex  v.  Noakes,  5  Car. 
&  P.  326."  Ray  v.  State,  1  Greene 
(Iowa),  316,  48  Am.  Dec.  379;  State 
V.  Pratt,  98  Mo.  482,  11  S.  W.  977; 
Reg.  V.  Sparks,  1  Post.  &  Fin.  388. 
That  he  testifies  under  a  promise  of 
immunity  is  relevant.  S.  v.  Var- 
nado,  126  La.  732,  52  So.  1006. 
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ing  that  "approvers  shall  never  be  admitted  in  any  case> 
whatever."  And  this  was  by  the  majority  of  the  court 
held  to  abrogate  the  common  law  practice.® 

§  1164.  As  to  the  Nature  of  the  Agreement  with  the  Ac- 
complice,— doubtless  ordinarily  the  mere  fact  that  he  testi- 
fies for  the  government,  freely  and  fully  acknowledging  hi&' 
own  participation  in  the  offence,  implies  the  common 
equitable  understanding,  not  amounting  to  an  agreement 
enforceable  at  law,  that  a  pardon  shall  follow.*  But  where 
the  testifying  was  not  with  the  concurrence  of  the  State's" 
attorney,  or  arranged  for  by  any  other  authorized  person,. 
or  even  under  the  expectation  of  a  pardon,  it  was  held  not 
to  have  this  effect.^  The  substance  of  the  implied  or  ex- 
pressed understanding  is,  that  the  accomplice  shall  honest- 
ly and  fairly  disclose  all  he  knows,**  including  his  own 
guilt,''  and  even  confidential  communications  to  attorneys;  * 
thereupon,  if  his  testimony  is  corrupt,  or  if  otherwise  his 
disclosures  are  only  partial,  he  gains  nothing,  and  his  con- 
fessions may  be  used  against  him.«    If  he  does  his  part,  his 

3.  C.  V.  Dataey,  1  Rob.  Va.  696,  7.  Post,  §  1172;  Lockett  v.  S., 
40  Am.  D.  717.  63  Ala.  5;   S.  v.  Foster,  3  Fost.  N. 

4.  S.  V.  Graham,  12  Vrqom,  15,  H.  348..  .  ,  ,  „ 
32  Am  R.  174;  Whiskey  Cases,  99  «•  Hamilton  v.  P.,  29  Mich.  173, 
TJ  S  594.  But  see  Long  v.  S.,  86  18*:  Alderman  v.  P.,  4  Mich.  414, 
Ala.  36,  5  So.  482;  C.  v.  Plummer,  69  ^^-  ^-  321;  Foster  v.  P.,  IS 
147  Mass.  601,  18  N.  B.  567;  Lowe  ^ich.  266;  S.  v.  Condry,  5  Jones, 
V  S ,  111  Md.  1,  73  A.  637;  Ex  parte  N.  C.  418;  P.  v.  Gallagher,  75  Mich. 
Cart;r,  62  Tex.  Cr.  Ap.  113,  136  S.  ^12,  42  N.  W.  1036^ 

,„    __.  9.    Hamilton  v.  P.,  supra;  Rex  v.. 

•      ■         ■  Rudd,    Cowp.    331,    1    Leach,    115; 

5.  C.  V.  Woodslde,  105  Mass.  594;  Moore's  Case,  2  Lewin,  37;  C.  v. 
C.  V.  Brown,  103  Mass.  422;  C.  v.  gnapp,  10  Pick.  477,  480,  20  Am. 
Denehy,  103  Mass.  424,  note;  Run-  ^  gg^.  ^^^  ^  ^^^.j^y^  3  jj^^^^^ 
nels  V.  S.,  28  Ark.  121,  123;  S.  v.  crimes  (5th  Eng.  Ed.),  601,  note; 
Guild,  149  Mo.  370,  376,  50  S.  W.  ^^^  ^  g^.^^^  3  j^^^^  primes  (5tb 
909,  73  Am.  St.  395;  U.  S.  v.  Ford,  ^^^-  ^^^^  gQj_  ^^^^.  ^^^  ^  stokes, 
99  U.  S.  594,  605,  25  L.  Ed.  399;  3  j^^^^  Crimes  (5th  Eng.  Ed.),  601, 
U.  S.  V.  Hinz,  35  Fed.  272,  279,  280.  ^^^^.    ^^^     ^     Holtham,    3    Russ. 

6.  P.  V.  Langtree,  64  Cal.  256,  (5th  Eng.  Ed.),  601,  note;  Neeley 
30  P.  813;  S.  V.  Lyon,  81  k  C.  v.  S.,  27  Tex.  Ap.  324;  U.  S.  v.  Hinz, 
600,  31  Am.  R.  518;  P.  v.  Freshour,  35  Fed.  272.  See  Reg.  v.  Beard- 
55  Cal.  375.                                  '  more,  8  Car.  &  P.  260. 
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claim  to  consideration  will  not  be  impaired  should  the  de- 
fendant be  acquitted.^"  Since  he  cannot  plead  his  ac- 
quired right  in  bar,  if  the  attorney  for  the  State  refuses  ta 
recognize  it,  the  court  only  continue  the  cause  to  permit 
him  to  apply  to  the  executive  for  pardon.^^ 

§  1165.  Other  Offences, — connected  with  the  one  to- 
which  he  has  testified,  though  in  legal  contemplation 
separate  crimes,  are  within  the  protection  of  the  ac- 
complice; ^2  but  not  so  are  distinct  offences.^^ 

§  1166.  Methods — Indict  or  not. — In  the  time  of  Lord 
Hale,  it  was  the  usage  not  to  indict  one  who  was  to  be  a- 
witness,  because  this,  it  was  thought,  would  disparage  his 
testimony  with  the  jury.^*  But  nothing  is  gained  to  justice- 
by  casting  over  the  real  facts  a  gauze  so  transparent. 
Hence,  with  us,  one  of  the  methods  is  for  the  prosecuting^ 
officer  to  require  the  accomplice  to  submit  to  be  indicted 
with  the  rest.  He  is  then  within  the  rule  that  a  joint  de- 
fendant cannot  be  a  witness  for  or  against  the  others,  even 
on  a  separate  trial,  till  the  case  is  disposed  of  as  to  him  by 
a  conviction  or  acquittal  ^^  or  by  a  nolle  prosequi ;  ^®  yet,  tO' 

10.  U.  S.  V.  Lee,  4  McLean,  103;  Walker,  98  Mo.  95,  9  S.  W.  646,  11 
P.  V.  Whipple,  9  Cow.  707.  S.  W.  1133. 

11.  U.    S.    V.    Blalsdell,    S   Ben.         14.    1  Hale,  P.  C.  305. 

132;  TJ.  S.  V.  Leej  supra;  Rex  v.  15.  Ante,  §  1020  (1,  3);  P.  v.. 
Rudd,  supra;  Rex  v.  Garside,  2  A.  Donnelly,  2  Par.  Cr.  182;  S.  v.  Ed-^ 
&  E.  266;  Newton  v.  S.,  15  Fla.  610.  wards,  19  Mo.  674;  Shay  v.  C,  36 
And  see  P.  v.  King,  28  Cal.  265;  Pa.  305;  Baker  v.  U.  S.,  1  Minn. 
Rex  V.  Lee,  Russ.  &  Ry.  361;  Rex  207;  S.  v.  Nash,  7  Iowa,  347;  S.  v. 
V.  Brunton,  Russ.  &  Ry.  454;  S.  v.  Blennerhassett,  Walk.  Miss.  7;  P.- 
Lyon, 81  N.  C.  600,  31  Am.  R.  518;  v.  Bill,  10  Johns.  95;  S.  v.  Wier, 
Holmes  v.  S.,  20  Tex.  Ap.  509.  Con-  1  Dev.  363;  S.  v.  Carr,  Coxe,  1;  S. 
tra,  Bowden  y.  S.,  1  Tex.  Ap.  137.  v.  Mooney,  1  Yerg.  431;   Patterson 

12.  Garside's  Case,  2  Lewin,  38.  v.  C,  86  Ky.  313,  5  S.  W.  387.    See 

13.  Rex  V.  Lee,  Russ.  &  Ry.  361;  Rex  v.  Lafone,  5  Esp.  154.  The- 
Rex  V.  Brunton,  Russ.  &  Ry.  454;  case  of  S.  v.  Nash,  above,  was  atter- 
P.  V.  Whipple,  9  Cow.  707;  Love  v.  ward  overruled  on  the  ground  that 
P.,  160  111.  501,  43  N.  E.  710,  32  L.  the  Constitution  and  statutes  of 
R.  A.  139;  S.  v.  Steifel,  106  Mo.  129,  Iowa  have  changed  the  law  on  this- 
17  S.  W.  227;  Underwood  v.  S.,  point  there.  S.  v.  Nash,  10  Iowa,. 
38  Tex.  Cr.  193,  41  S.  W.  618;  Lewis  81,'  85,  86.  But  see  S.  v.  Spencer^ 
V.  S.,  85  Miss.  35,  37  So.  497;  S.  v.  15  Ind.  249;  Rex  v.  Ryan,  Jebb,  5; 
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render  him  competent,  judgment  need  not  be  pronounced 
on  a  conviction.  Thereupon  the  accomplice  simply  pleads 
guilty,  and  then  testifies."  If  his  testimony  is  satisfactory, 
-a  nolle  prosequi  or  other  form  of  discharge  follows ;  other- 
wise, sentence  is  entered  on  his  plea  of.  guilty.  If,  in  the 
■case  of  an  infamous  crime,  the  sentence  of  the  accomplice 
preceded  the  trial,  his  evidence  would  be  lost.^® 

§1167.  Other  Methods.— We  may  still,  following  the 
old  practice,"  not  indict  the  accomplice,  when,  of  course, 
he  will  be  competent.^"  Or,  he  may  be  indicted  separately 
from  the  rest,  and  then  he  can  testify  though  his  case  is 
not  disposed  of.^^  It  will  not  destroy  his  evidence  that  on 
&  former  occasion  he  denied  his  guilt.^^ 

§  1168.  1.  Before  Testifying, — the  accomplice  has  ac- 
quired no  special  privileges;  as, — 

2.  Bail — Recognizance.— He  is  not  consequently  to  have 
hail.^*  And  a  forfeited  recognizance  is  not  thereby  dis- 
oharged.^*  \ 


ArmiBtead  v.  S.,  18  Ga.  704;  Garret 
-V.  S.,  6  Mo.  1.  See,  however,  S.  v. 
■Stotts,  26  Mo.  307.  That  in  some 
•of  the  States  joint  defendants  are 
made  witnesses  before  the  case  as 
to  them  is  disposed  of,  and  when, 
■see  ante,  §  1020;  Jones  v.  S.,  1 
Kelly,  610;  Lazier  v.  C,  10  Grat. 
•708;  EUege  v.  S.,  24  Tex.  78;  Tilley 
V.  S.,  21  Tex.  200;  S.  v.  Mason,  38 
X,a.  Ann.  476. 

16.  Ante,  §  1020  (4');  Anonym- 
ous, 12  Mod.  40;  S.  v.  Clump,  16 
Mo.  385;  Linsday  v.  P.,  63  N.  Y. 
143;  S.  V.  Palger,  154  Mo.  Ap.  1, 
133   S.  W.   85. 

17.  Reg.  T.  Gallagher,  13  Cox, 
■C.  C.  61,  13  Bng.  R.  416;  Reg.  v. 
King,  1  Cox,  C.  C.  232;  Morgan  v. 
-S.,  44  Tex.  51;  C.  v.  Smith,  12  Met. 
238;  Thornton  v.  S.,  25  Ga.  301. 
And  see  Allen  v.  S.,  10  Ohio  St.  287. 


18.  Woods  V.  C,  86  Va.  929,  11 
S.  E.  798;  Brown  v.  C,  86  Va. 
935. 

19.  Ante,  §  1166. 

20.  Phillips  V.  S.,  34  Ga.  502; 
Sumpter  v.  S.,  11  Fla.  247;  Me- 
Kenzie  v.  S.,  24  Ark.  636;  P.  v. 
Lohman,  2  Barb.  216. 

21.  U.  S.  V.  Henry,  4  Wash,  C. 
C.  428;  P.  V.  Whipple,  9  Cow.  707; 
Byrd  v.  C,  2  Va.  Cas.  490.  See 
Whitaker  v.  S.,  79  Ga.  87,  3  S.  E. 
403;  S.  V.  Riney  (Mo.),  38  S.  W. 
812. 

22.  Brown  v.  C,  2  Leigh,  769. 
And  see  Barrara  v.  S.,  42  Tex.  260; 
Ex  parte  Birch,  3  Gilman,  134. 

23.  Rex  V.  Beardmore,  7  Car.  & 
P.  497. 

24.  S.  V.  Moody,  69  N.  C.  529. 
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§  1169.  1.  Adequacy  of  Evidence. — Under  the  common 
law,  the  mere  uncorroborated  testimony  of  an  accomplice 
"vrill,  if  beyond  a  reasonable  doubt  it  satisfies  the  jury  who 
are  the  sole  judges  of  the  evidence,^^  sustain  a  verdict  of 
guilty.2«    But— 


25.  P.  V.  Gibson,  53  Cal.  601; 
P.  V.  Hare,  57  Mich.  505,  24  N.  W. 
■843;  P.  V.  O'Brien,  60  Mich.  8,  14, 
26  N.  W.  795;  S.  v.  Russell,  33  La. 
Ann.  135;  S.  v.  Short,  7  Pen.  (Del.), 
295,  75  A.  868;  S.  v.  Sowell,  85  S. 
•C.  278,  67  S.  E.  316;  Richardson  v. 
V.  S.,  104  0.  C.  A.  69,  181  Fed.  1. 

26.  Reg.  V.  Stubbs,  Dears.  555,  7 
<!ox  C.  C.  48,  33  Eng.  L.  &  Eq.  551; 
Reg.  V.  Boyes,  1  B.  &  S.  311;  Stein- 
liam  V.  U.  S.,  2  Paine,  168;  S.  v. 
Brown,  3  Strob.  508;  P.  v.  Costello, 

1  Denio,  83;  C.  v.  Price,  10  Gray, 
472,   71  Am.   D.   668;    Brown  v.  C, 

2  Leigh,  769;  Rex  v.  Jones,  2  Camp. 
131;  Coats  v.  P.,  4  Par.  Cr.  662; 
Allen  V.  S.,  10  Ohio  St.  287;  tUmer 
v.  S.,  14  Ind.  52;  Rex  v.  Hastings, 
7  Car.  &  P.  152;  Rex  v.  Atwood,  1 
Leach,  464;  Rex  v.  Durham,  1  Leach, 
478;  Rex  v.  Sheehan,  Jebb,  54;  P. 
T.  Dyle,  21  N.  Y.  578;  S.  v.  Steb- 
iDine,  29  Conn.  463,  79  Am.  D.  223; 
Dunn  V.  P.,  29  N.  Y.  523,  86  Am. 
D.  319;  C.  V.  Brooks,  9  Gray,  299; 
Hamilton  v.  P.,  29  Mich.  173;  Earll 

•T.  P.,  73  111.  329;  White  v.  S.,  52 
Miss.  216;  Fitzcox  v.  S.,  52  Miss. 
S23;  S.  V.  Jones,  64  Mo.  391;  P. 
V.  Jenness,  5  Mich.  305,  330;  S.  v. 
Cunningham,  31  Me.  355;  S.  v.  Litch- 
field, 58  Me.  267;  C.  v.  Grant, 
Thacher  Crim.  Cas.  438;  C.  v.  Bos- 
worth,  22  Pick.  397;  Reg.  v.  Avery, 
1  Cox,  C.  C.  206;  Reg.  v.  Gallagher, 
15  Cox  C.  C.  291;  Stocking  v.  S., 
7  Ind.  326;  S.  v.  Wolcott,  21  Conn. 
272;  S.  V.  Williamson,  42  Conn.  261; 
2  C.  P.— 63 


P.  V.  Gallagher,  75  Mich.  512,  42  N. 
W.  1063;  Johnson  v.  S.,  65  Ind.  269; 
S.  V.  Holland,  83  N.  C.  624,  35  Am. 
R.  587;  Ingalls  v.  S.,  48  Wis.  647, 
4  N.  W.  785;  Olive  v.  S.,  11  Neb.  1, 
7  N.  W.  444;  S.  v.  Harkins,  100 
Mo.  666,  13  S.  W.  830;  P.  v.  O'Brien, 
60  Mich.  8,  26  N.  W.  795;  S.  v. 
Streeter,  20  Nev.  403,  22  P.  758; 
Ayers  v.  S.,  88  Ind.  275;  Stape  v. 
P.,  21  Hun,  399;  Linsday  v.  P.,  63 
N.  Y.  143;  Collins  v.  P.,  98  111. 
584,  38  Am.  R.  105;  S.  v.  Prater,  26 
S.  C.  198,  2  S.  E.  108;  S.  v.  Kibling, 
63  Vt.  636,  22  A.  613;  Bacon  v.  S., 
22  Fla.  51;  U.  S.  v.  Neverson,  1 
Mackey,  152;  U.  S.  v.  Bicksler,  1 
Mackey,  341;  S.  v.  Dana,  59  Vt.  614, 
10  A.  727;  S.  v.  Miller,  97  N.  C.  484, 
2  S.  E.  363;  S.  v.  Carey,  76  Conn. 
342,  56  Atl.  632;  S.  v.  Stewart,  6 
Del.  435,  67  Atl.  786;  S.  v.  Horner, 
1  Mary.  (Del.),  504,  2  Hardesty,  178, 
26  Atl.  73,  41  Atl.  139;  Caldwell  v. 
S.,  59  Fla.  4,  39  So.  188;  Knight  v. 
S.,  60  Fla.  19,  53  So.  541;  Stone  v. 
S.,  118  Ga.  705,  45  S.  E.  639,  98  Am. 
St.  145n;  Beaty  v.  S.,  7  Ga.  327, 
66  S.  E.  808;  P.  v.  Feinberg,  237  111. 
348,  86  N.  E.  584;  S.  v.  Hauser,  112 
La.  313,  36  S(J.  396;  S.  v.  Firmatura, 
121  La.  676,  46  So.  691;  Com.  y. 
Vrennor,  194  Mass.  17,  79  N.  E.  799; 
S.  V.  Tobie,  141  Mo.  547,  42  S.  W. 
1076;  S.  V.  Black,  143  Mo.  166,  44 
S.  W.  340;  S.  V.  Wigger,  196  Mo.  90, 
93  S.  W.  390;  S.  v.  Simon,  71  N.  J. 
L.  142,  58  Atl.  107;  S.  v.  Lieber- 
man,   80   N.   J.   L.   506,   79   A.   331; 
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2.  Corroborating. — So  manifest  is  the  danger  of  con- 
victing men  on  evidence  from  a  source  confessedly  corrupt^ 
and  delivered  by  the  witness  to  shield  himself  from  mer- 
ited punishment,  that  the  judges,  while  explaining  to  the- 
jury  their  right  to  convict  on  it  alone,  by  way  of  caution  ^'^ 
advise  them  not  to  return  a  verdict  of  guilty  unless  it  is 
corroborated  ^^  by  evidence  from  a  purer  source.^  ^  Yet 
they  are  not  as  of  law  required  to  give  this  advice.*"  And — 

3.  Statutes — in  some  of  the  States  forbid  a  conviction 
on  the  testimony  of  an  uncorroborated  accomplice.*^     A. 


Olive  V.  S.,  11  Neb.  1,  30.  7  N.  W. 
444;  In  re  Hardenbrook,  121  N.  Y. 
S.  250,  135  Ap.  Div.  634,  order  aff'd 
199  N.  Y.  539,  92  N.  B.  1086;  S.  v. 
Kelllher,  49  Ore.  77,  88  Pac.  867;  S. 
V.  Sowell,  85  S.  C.  878,  67  S.  B.  316; 
Crenshaw  v.  S.,  48  Tex.  Cr.  Ap.  77, 
85  S.  W.  1147;  Powell  v.  S.,  50  Tex. 
Cr.  Ap.  593,  99  S.  W.  1905;  Criner  v. 
S.,  53  Tex.  Or.  Ap.  174,  109  S.  W. 
128;  Jones  v.  Com.,  HI  Va.  862,  69 
S.  E.  953;  S.  v.  Ray,  62  Wash.  582, 
114  P.  439;  Ahearn  v.  TJ.  S.,  158 
Fed.  606,  85  C.  C.  A.  428. 

27.  Ante,  §  982. 

28.  Ante,  §|  982,  1076,  1148-1150. 

29.  Allen  v.  S.,  supra;  Green  v. 
S.,  55  Miss.  454;  Reg.  v.  Stubhs, 
supra,  pp.  557,  558,  of  the  reiwrt  In 
Dears.;  Reg.  v.  Gallagher,  15  Cox 
C.  C.  291.  And  see  Rex  v.  Blrkett, 
Russ.  &  Ry.  251;  Rex  v.  Wells, 
Moody  &  M.  326;  Rex  v.  Moores,  7 
Car.  &  P.  270;  Rex  v.  Dawber,  8 
Stark.  34;  U.  S.  v.  Troax,  3  McLean, 
224;  Flanagin  v.  S.,  25  Ark.  92;  U. 
S.  V.  Kessler,  Bald.  15,  22;  C.  v. 
Bosworth,  22  Pick.  397;  Reg.  v. 
Robinson,  4  Fost.  &  F.  43 ;  S.  v.  Kel- 
lerman,  14  Kan.  135;  P.  v.  Haynes, 
55  Barb.  450,  38  How.  Pr.  369;  Moses 
V.  S.,  58  Ala.  117.  It  has  been 
deemed    not    error    to    refuse    this 


charge.  Josselyn  v.  McAllister,  2J 
Mich.  300;  S.  v.  Potter,  42  Vt.  495. 
See  Craggs's  Case,  2  Lewin,  35; 
Reg.  V.  Sparks,  1  Fost.  &  F.  388;  P. 
V.  Dyle,  21  N.  Y.  578;  Rex  v.  Dur- 
ham, 1  Leach,  478;  Palmer  v.  S.,. 
165  Ala.  129,  51  So.  358;  Wisdom  v. 
P.,  11  Colo.  170,  174,  17  Pac.  519; 
Mllner  v.  S.,  7  Ga.  Ap.  82,  66  g.  B_ 
280;  Archer  v.  S.,  106  Ind.  426,  434,. 
7  N.  B.  225;  S.  v.  Michel,  111  La. 
434,  35  So.  629;  S.  v.  Litchfield,  58- 
Me.  267,  270;  S.  v.  Miller,  97  N. 
Car.  *484,  2  S.  B.  363;  Rice  v.  S., 
50  Tex.  Cr.  Ap.  648,  100  S.  W.  771; 
S.  V.  Potter,  42  Vt.  495,  506;  Ingall* 
V.  S.,  48  Wis.  647,  153,  4  N.  W.  785 

30.  C.  V.  Wilson,  152  Mass.  12, 
25  N.  E.  16;  Cheatham  v.  S.,  67 
Miss.  335,  19  Am.  St.  310,  7  So.  204; 
S.  V.  Betsall,  11  W.  Va.  703.  See- 
Pollock  V.  Pollock,  71  N.  Y.  137; 
Cox  V.  C,  125  Pa.  94,  17  A.  227; 
Black  V.  S.,  59  Wis.  471,  18  N.  W. 
457;  S.  V.  Lowber,  1  Houst.  Crim. 
324;  S.  V.  Sowell,  85  S.  C.  278,  67" 
S.  B.  316. 

31.  Coleman  v.  S.,  44  Tex.  109; 
Thomas  v.  S.,  43  Tex.  658;  Barrara. 
V.  S.,  42  Tex.  260;  Lopez  v.  S.,  3* 
Tex.  133;  S.  v.  Thornton,  26  Iowa,. 
79;  P.  V.  Ames,  39  Cal.  403;  Chll- 
ders  V.  S.,  52  Ga.  106;  Hammack  v. 


U170 


Classes  of  Witnesses. 


995 


feigned  accomplice  is  not  within  these  statntes.^^  And  un- 
der some,  and  perhaps  by  exceptional  opinions  under  the 
common  law,  a  misdemeanor  indictment  is  not.^^ 

§  1170.  1.  What  Corroboration. — Where  there  are  stat- 
utes on  this  subject,  they  commonly,  yet  in  differing  terms, 
provide  the  rule;  no  minute  interpretation  of  them  is  here 
proposed.^*    The  cases  at  the  common  law  are  not  quite  har- 


S.,  52  Ga.  397;  Middleton  v.  S..  52 
Ga.  527;  S.  v.  Clemens,  38  Iowa, 
257;  P.  V.  Cloonan,  50  Cal.  449;  Hart 
V.  S.,  40  Ala.  32,  88  Am.  D.  752; 
Roberts  v.  S.,  55  Ga.  220;  S.  v. 
Pepper,  11  Iowa,  347;  Irvln  v.  S.,  1 
Tex.  Ap.  301,  302;  Johnson  v.  S.,  4 
Greene,  Iowa,  65;  Wright  v.  S.,  43 
Tex.  170;  Gillian  v.  S.,  3  Tex.  Ap. 
132,  137;  Roach  v.  S.,  4  Tex.  Ap.  46; 
Hoyle  V.  S.,  4  Tex.  Ap.  239;  Craft 
V.  C,  80  Ky.  349;   ZollicofCer  v.  S., 

16  Tex.   Ap.   312;    Harrison  v.   S., 

17  Tex.  Ap.  442;  Tisdale  v.  S.,  17 
Tex.  Ap.  444;  Bowling  v.  C,  79  Ky. 
€04;  P.  V.  Vedder,  98  N.  Y.  630;  P. 
V.  Hooghkerk,  96  N.  Y.  149;  Porter 
V.  S.,  76  Ga.  658;  P.  v.  Clough,  73 
Cal.  348,  15  P.  5;  Powell  v.  S.,  15 
Tex.  Ap.  441;  Dunn  v.  S.,  15  Tex. 
Ap.  560;  P.  V.  Ortega,  7  Cal.  Ap. 
480,  94.  Pac.  869;  McCrory  v.  S.,  101 
Ga.  779,  28  S.  E.  921;  Bishop  v.  S., 
9  Ga.  Ap.  205,  70  S.  E.  976;  S.  v. 
Bopd,  12  Idaho,  424,  86  Pac.  43; 
S.  V.  Gordon,  105  Minn.  217,  117  N. 
W.  483;  S.  V.  McCarthy,  36  Mont. 
226,  92  Pac.  521;  P.  v.  Mayhew,  150 
N.  Y.  346,  44  N.  E.  971;  P.  v.  Am- 
mon,  179  N.  Y.  540,  71  N.  E.  1135, 
92  Ap.  Div.  205,  87  N.  Y.  S.  358; 
Smith  V.  S.  (Tex.  Civ.  Ap.),  38  S. 
W.  201;  P.  V.  Strauss,  94  Ap.  Div. 
453,  88  N.  Y.  S.  40;  P.  v.  EUen- 
hogen,  114  Ap.  Div.  182,  99  N.  Y.  S. 
897;  P.  V.  Eaton,  122  Ap.  Div.  (N. 
Y.)    706,    107   N.     Y.    S.  849;  P.  v. 


White,  62  Hun  (N.  Y.),  114  Cooper 
v.  Ter.,  19  Okla.  496,  91  Pac.  1032r 
S.  V.  Carr,  28  Ore.  389,  42  Pac.  215  r 
Robertson  v.  S.,  46  Tex.  Cr.  Ap.  441, 
80  S.  W.  1000;  S.  v.  Spencer,  15 
Utah,  149,  49  Pac.  302. 

32.  P.  T.  Farrell,  30  Cal.  316. 

33.  Askea  v.  S.,  75  Ga.  356;  Wall 
V.  S.,  75  Ga.  474;  Truss  v.  S.,  13 
Lea,  311. 

34.  P.  V.  Ames,  39  Cal.  403;  S. 
V.  Thornton,  26  lows),,  79;  Barker 
V.  S.,  36  Tex.  201;  P.  v.  Eckert,  16 
Cal.  110;  P.  V.  Cleveland,  49  Cal. 
577;  Childers  v.  S.,  52  Ga.  106;  Ham- 
mack  V.  S.,  52  Ga.  397;  Middleton 
V.  S.,  52  Ga.  527;  S.  v.  Clemens,  38; 
Iowa,  257;  P.  v.  Cloonan,  50  Cal. 
449;  P.  V.  Thompson,  50  Cal.  480;: 
P.  V.  Josselyn,  39  Cal.  393;  P.  v.. 
Courtney,  28  Hun,  589;  P.  v.  Ry- 
land,  28  Hun,  568;  P.  v.  Clough,  73: 
Cal.  348,  15  P.  5;  P.  v.  McLean,  84j 
Cal.  480,  24  P.  32;  Bell  v.  S.,  73  Ga> 
572;  Marler  v.  S.,  67  Ala.  55,  66,  42 
Am.  R.  95;  Hudspeth  v.  S.,  50  Ark. 
534,  9  S.  W.  1;  Fort  v.  S.,  52  Ark. 
180,  20  Am.  St.  163,  11  S.  W.  959r 
P.  V.  Kraker,  72  Cal.  459,  1  Am.  St. 
65,  14  P.  196;  Casey  v.  S.,  37  Ark. 
67;  McCalla  v.  S.,  66  Ga.  346;  Par- 
tee  V.  S.,  67  Ga.  570;  Territory  v. 
Corbett,  3  Mont.  50;  S.  v.  Dietz,  67 
Iowa,  220,  25  N.  W.  141;  Smith  v. 
S.,  59  Ala.  104;  S.  v.  Stanley,  48 
Iowa,  221;  Washington  v.  S.,  58  Ala. 
355;  Nourse  v.  S.,  2  Tex.  Ap.  304, 
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monious;  but,  considering  them  both  of  themselves  and 
in  connection  with  various  statutory  expositions,  we  have 
the  result  that  the  corroborating  evidence  must  tend  to 
prove  the  defendant's  guilt,  not  merely  the  credibility  of 
the  accomplice.^^  Also  it  must  extend  beyond  the  corpus 
delicti,  which  the  accomplice  may  be  expected  to  relate 
correctly,  to  something  connecting  the  defendant  with  the 
offense,  though  not  necessarily  covering  it  in  all  minute 


317;  Davis  v.  S.,  2  Tex.  Ap.  588; 
Carroll  v.  S.,  3  Tex.  Ap.  117;  Gillian 
V.  S.,  3  Tex.  Ap.  132;  Jones  v.  S.,  3 
Tex.  Ap.  575;  Hoyle  v.  S.,  4  Tex. 
Ap.  239;  Jackson  v.  S.,  4  Tex.  Ap. 
292;  Jones  v.  S.,  4  Tex.  Ap.  529; 
Hozier  v.  S.,  6  Tex.  Ap.  501; 
Jones  V.  S.,  7  Tex.  Ap.  457; 
Myers  v.  S.,  7  Tex.  Tex.  Ap.  640; 
Simms  v.  S.,  8  Tex.  Ap.  230;  Roach 
T.  S.,  8  Tex.  Ap.  478;  Watson  v.  S., 
S  Tex.  Ap.  237;  Welden  v.  S.,  10 
Tex.  Ap.  400;  Jernlgan  v.  S.,  10 
Tex.  Ap.  546;  Cohea  v.  S.,  11  Tex. 
Ap.  622;  Williams  v.  S.,  15  Tex.  Ap. 
401;  House  v.  S.,  15  Tex.  Ap.  522; 
Harris  v.  S.,  15  Tex.  Ap.  629;  Zol- 
licofEer  v.  S.,  16  Tex.  Ap.  312;  Horns- 
lierger  v.  S.,  19  Tex.  Ap.  335;  Boyd 
V.  S.,  24  Tex.  Ap.  570,  5  Am.  St.  908, 
€  S.  W.  853;  Hamilton  v.  S.,  26  Tex. 
Ap.  206,  9  S.  W.  687;  Hines  v.  S., 
27  Tex.  Ap.  104,  10  S.  W.  448;  Pur- 
year  V.  S.,  28  Tex.  Ap.  73,  11  S.  W. 
■929;  Chumley  v.  S.,  28  Tex.  Ap. 
87,  12  S.  W.  491;  Shulze  v.  S.,  28 
Tex.  Ap.  316,  12  S.  W.  1084;  Cooper 
T.  S.,  29  Tex.  Ap.  8,  19,  25  Am.  St. 
712,  13  S.  W.  1011;  Sanders  v.  S., 
31  Tex.  Cr.  525,  21  S.  W.  258; 
Beach  v.  S.,  32  Tex.  Cr.  240,  22  S. 
W.  976;  Scott  v.  S.,  63  Ark.  310,  38 
S.  W.  339;  P.  V.  SpadonI,  11  Cal. 
Ap.  216,  104  P.  588;  P.  v.  Leavens, 
12  Cal.  Ap.  178,  106  P.  1103;  S.  v. 
Cowell,  149  la.  460,  128  N.  W.  836; 


P.  V.  Barry,  196  N.  Y.  507,  89  N.  E. 
1107;  aff'g  23  N.  Y.  Cr.  R.  447,  116 
N.  Y.  S.  870;  S.  v.  Lay,  38  Utah,  143, 
110  P.  986. 

35.     S.   V.   Howard,    32   Vt.    380; 

C.  V.  Bosworth,  22  Pick.  397;  Ray 
V.  S.,  1  Greene  (Iowa),  316,  48  Am. 

D.  379;  Martin  v.  S.,  28  Ala.  71;  S. 
V.  Moran,  34  Iowa,  453;  Ford  v.  S., 
70  Ga.  722;  Snoddy  v.  S.,  75  Ala. 
23;  S.  V.  Graff,  47  Iowa,  384;  g.  v. 
Smalls,  11  S.  C.  262;  Celender  v.  S., 
86  Ark.  23,  109  S.  W.  1024;  P.  v. 
Clough,  73  Cal.  348,  352,  15  P.  54; 
P.  V.  Parker,  114  Cal.  617,  46  P.  601; 
Tollifson  V.  P.,  49  Colo.  219,  112 
P.  794;  Blois  v.  S.,  92  Ga.  584,  20 
S.  E.  12;  Smith  v.  S.,  7  Ga.  Ap.  781, 
68  S.  E.  335;  S.  v.  Ozias,  136  Iowa, 
175,  113  N.  W.  761;  Simpson  v. 
Com.,  126  Ky.  441,  103  S.  W.  332, 
31  Ky.  L.  769;  S.  v.  Banks,  40  La. 
Ann.  736,  5  So.  18;  S.  v.  Jackson,  106 
Mo.  174,  17  S.  W.  301;  P.  v.  Patrick, 
182  N.  Y.  131,  74  N.  E.  843;  S.  v. 
Miller,  97  N.  Car.  484,  488,  2  S.  E. 
363;  S.  V.  Turner,  119  N.  Car.  841, 
25  S.  E.  810;  Schoenfeldt  v.  S.,  30 
Tex.  Ap.  695,  18  S.  W.  640;  Craw- 
ford v.  S.  (Tex.  Cr.  Ap.),  34  S.  W. 
927;  Smith  v.  S.  (Tex.  Cr.  Ap.),  38 
S.  W.  200;  U.  S.  V.  Yhanez,  53  Fed. 
536;  S.  V.  Hardenbrook,  121  N.  Y. 
S.  250,  135  A.  D.  64,  199  N.  Y.  539, 
92  N.  E.  1086. 
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particulars.^^  •  Corroboration  as  to  one  defendant  is  not 
such  as  to  others.*'^  And  one  accomplice's  testimony  does 
not  corroborate  another's  or  his  own.^*    But  most  judges 


36.  Reg.  V.  Stubbs,  Dears.  555, 
7  Cox  C.  C.  48;  Rex  v.  Barnard,  1 
Car.  &  P;  87;  XJpton  v.  S.,  5  Iowa, 
465;  Rex  v.  Addis,  6  Car.  &  P.  388; 
Kelsey's  Case,  2  Lewin,  45;  Rex. 
V.  Webb,  6  Car.  &  P.  595;  Rex  v. 
Wilkes,  7  Car.  &  P.  272;  Reg.  v. 
Dyke,  8  Car.  &  P.  261;  Reg.  v. 
Farler,  8  Car.  &  P.  106  Reg.  v. 
Birkett,  8  Car.  &  P.  732;  S.  v.  Kel- 
lerman,  14  Kan.  135;  C.  v.  Bos- 
wortb,  supra;  U.  S.  v.  Babcock,  3 
Dil.  581;  C.  v.  Savory,  10  Cush.  535; 
Reg.  V.  Pratt,  4  Post.  &  F.  315;  P. 
T.  Cleveland,  49  Cal.  577;  P.  v. 
Davis,  21  Wend.  309;  P.  v.  Eckert, 
16  Cal.  110;  C.  v.  O'Brien,  12  Allen, 
183;  S.  V.  Thornton,  26  Iowa,  79-; 
Powers  V.  S.,  44  Ga.  209;  C.  v. 
Snow,  111  Mass.  411;  U.  S.  v. 
Troax,  3  McLean,  224;  Craft  v.  S., 
3  Kan.  450;  Reg.  v.  Boyes,  1  B.  & 
S.  311;  Reg.  v.  MuUins,  3  Cox  C. 
C.  526;  P.  V.  Garnett,  29  Cal.  622; 
P.  V.  Josselyn,  39  Cal.  393;  Lins- 
day  V.  P.,  63  N.  Y.  143;  S.  v.  Hen- 
nessy,  55  Iowa,  299,  7  N.  W.  641; 
S.  V.  Allen,  57  Iowa,  431,  10  N.  W. 
805;  C.  V.  Holmes,  127  Mass.  424, 
34  Am.  R.  391;  Robison  v.  S.,  16 
Lea,  146;  S.  v.  Lawlor,  28  Minn. 
216,  9  N.  W.  698;  Watson  v.  C,  95 
Pa.  418;  Ettinger  v.  C,  98  Pa.  338; 
Cook  V.  S.,  75  Ark.  540,  87  S.  W. 
1176;  P.  V.  Balkwell,  143  Cal.  259, 
76  Pac.  1017;  P.  v.  Bunkers,  2  Cal. 
Ap.  197,  84  Pac.  364,  370;  Harigrove 
V.  S.,  125  Ga.  270,  54  S.  B.  164; 
Altman  v.  S.,  5  Ga.  Ap.  833,  63  S. 
E.  928;  Dixon  v.  S.,  7  Ga.  Ap.  604, 
67  S.  E.  699;   S.  v.  Allen,  57  Iowa, 


431,  10  N.  W.  805;  S.  v.  Brown,  146 
Iowa,  113,  1'24  N.  W.  899;  Lanasa 
V.  S.,  109  Md.  602,  71  Atl.  1058; 
Com.  V.  Holmes,  127  Mass.  424,  439, 
34  Am.  391n;  S.  v.  Black,  143  Mo. 
166,  44  S.  W.  340;  P.  v.  Elliott,  106 
N.  Y.  288,  12  N.  B.  602;  Chambers 
v.  S.  (Tex.  Cr.  Ap.),  44  S.  W.  495; 
XJ.  S.  V.  Ybanez,  53  Fed.  536,  538, 
541.  A  confession  may  corrobo- 
rate. Russell  V.  S.,  97  Ark.  92,  133 
S.  W.  188;  Tollifson  v.  P.,  49  Colo. 
219,  112  P.  794. 

37.  Reg.  V.  Jenkins,  1  Cox  C.  C. 
177;  Rex  v.  Moores,  7  Car.  &  P. 
270;  TJ.  S.  V.  Neverson,  1  Mackey 
(D.  C.)  352,  Reg.  v.  Stubbs,  7  Cox 
C.  C.  48. 

38.  Russ.  Crimes  (5th  Eng.  Ed.) 
609;  Rex  v.  Noakes,  5  Car.  &  P. 
326;  Blakely  v.  S.,  24  Tex.  Ap.  616. 
5  Am.  St.  912;  Heath  v.  S.,  7  Tex. 
Ap.  464;  Hannahan  v.  S.,  7  Tex. 
Ap.  664;  Harper  v.  S.,  11  Tex.  Apl 
1;  Gonbales  v.  S.,  9  Tex.  Ap.  374; 
P.  V.  Creegan,  121  Cal.  554,  53  Pac. 
1082;  S.  V.  Williamson,  42  Conn. 
261;  Lane  v.  Com.,  134  Ky.  519. 
121  S.  W.  4S6;  P.  v.  O'Neil,  109  N. 
Y.  251,  16  N.  E.  68;  Com.  v.  Simon. 
44  Pa.  Sup.  Ct.  538,  545;  McCon- 
nell  v.  S.  (Tex.  Ap.),  18  S.  W.  645; 
Whitlow  V.  S.  (Tex.  Ap.),  18  S.  W. 
865;  Schwartz  v.  S.,  55  Tex.  Cr. 
Ap.  36,  114  S.  W.  809;  Skidmore  v. 
S.,  57  Tex.  Cr.  Ap.  497,  123  S.  W. 
1129;  Jones  v.  Com.,  Ill  Va.  862, 
69  S.  E.  953;  U.  S.  v.  Hinz,  35  Fed. 
272. 


998 


New  Cbiminal  Peoceduee.        §§  1171, 1172 


deem  the  testimony  of  tlie  accomplice's  wife  corroborative 
of  his.^^    Besides  which, — 

2.  Probable  Credibility— The  jury  may  consider  evi- 
dence tending  to  show  the  probable  credibility  of  the  ac- 
complice's narrative,  though  coming  short  of  the  required 
confirmation.*" 

§  1171.  For  Defendant. — ^When  an  accomplice  is  compe- 
tent against  a  prisoner,  he  is  equally  so  in  his  favor.*^ 

§  1172.  Criminate  Self. — The  accomplice  testifying  for 
the  State  cannot  withhold  his  answer  to  a  relevant  ques- 
tion on  the  ground  *^  that  it  will  criminate  him.**  But  he 
can  decline  disclosing  an  independent  offense.** 


39.  Dill  T.  S.,  1  Tex.  Ap.  278; 
S.  V.  Moore,  25  Iowa,  128,  95  Am. 
D.  776;  Haskins  v.  P.,  16  N.  Y.  344; 
Adams  v.  S.,  28  Fla.  511,  10  So.  106; 
Woods  V.  S.,  76  Ala.  35,  52  Am.  R. 
314;  S.  V.  Mclntire,  58  Iowa,  572, 
12  N.  W.  593;  Contra,  Rex  v.  Neal, 
7  Car  &  P.  168.  See  U.  S.  v.  Horn, 
5  Blatch.  102;  Askea  v.  S.,  75  Ga. 
356;  Edmonson  v.  S.,  51  Ark.  115, 
10  S.  W.  21. 

40.  S.  V.  Twitty,  2  Hawks,  4'49, 
452  (compare  with  Klnchelow  v. 
S.,  5  Humph.  9);  Bersch  v.  S.,  13 
Ind.  434,  74  Am.  D.  263;  S.  v. 
Ford,  3  Strob.  517,  note;  S.  v.  Pul- 
ley, 63  N.  C.  8;  C.  v.  Bosworth,  22 
Pick.  397.  And  see  Lee  v.  S.,  21 
Ohio  St.  151;  Patten  v.  P.,  18  Mich. 
314,  100  Am.  D.  173;  P.  v.  Williams, 
18  Cal.  187;  Allen  v.  S.,  10  Ohio 
St.  287;  U.  S.  v.  Wilson,  Bald.  78. 
This  must  be  taken  in  connection 
■with  the  rule  that  no  conviction 
ought  to  be  had  unless  the  cor- 
roboration is  on  some  material 
facts.  In  the  absence  of  corro- 
boration as  required  by  statute 
Bome  judges  have  directed  an  ac- 
quittal. P.  V.  Strybe  (Cal.  1849), 
86  P.  S;   Craft  y.  Com.,  80  Ky.  349. 


Some  other  Connected  Questions 
are  considered  in  S.  v.  Prater,  26 
S.  C.  198,  2  S.  E.  108;  S.  v.  Cousins, 
58  Iowa,  250,  12  N.  W.  251;  S.  v. 
Walker,  98  Mo.  95,  9  S.  W.  646,  11 
S.  W.  1133;  Edmonson  v.  S., 
51  Ark.  115,  10  S.  W.  21;  S.  v. 
Dana,  59  Vt.  614,  10  A.  727;  Dennis 
V.  S.,  103  Ind.  142,  2  N.  B.  349;  S.  " 
V.  Reavis,  71  Mo.  419';  S.  v.  Odell, 
8  Or.  30;  Mosher  v.  P.,  19  Hun, 
625;  Ross  v.  S.,  74  Ala.  532,  Ray  v. 
S.,  50  Ala.  104;  Cohen  v.  S.,  50 
Ala.  108;  P.  v.  Lee,  2  Utah,  441: 
Hughes  v.  S.,  58  Miss.  355. 

41.  S.  v.  Spencer,  15  Ind.  249; 
Strawhern  v.  S.,  37  Miss.  422.  See 
under  the  Tex.  statute,  Myers  v. 
S.,  3  Tex.  Ap.  8. 

42.  Ante,  §  1047. 

43.  C.  V.  Price,  10  Gray,  472, 
71  Am.  D.  668;  Foster  v.  P.,  18 
Mich.  266. 

44.  Ante,  §  1165.  And  see  S.  v. 
Enochs,   69   Ind.   314. 

Corroboration.  Proof  that  ac- 
cused was  seen  going  to  the  place 
of  the  crime  or  was  seen  near  it,  is 
not  alone  sufficient  corroboration 
but,  with  evidence  of  subsequent 
flight,   may  be   enough.     Smith  v. 
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IV.    Informers  and  the  Like. 

§  1173.  1.  An  Informer — is  any  person  who  gives  the 
authorities  information  whereon  a  prosecution,  especially 
■on  a  penal  statute,  is  instituted.  A  common  informer  is 
■one  who  habitually,  or  as  a  business,  does  it.  His  work  may 
be  corrupt,  or  it  may  proceed  from  the  highest  and  purest 
motives.    Hence, — 

2.  As  a  Witness, — he  is  ordinarily  admissible,  though 
there  may  be  cases  and  conditions  of  the  law  wherein  he 
IS  not, — a  question  depending  on  the  principles  stated  in 
•our  first  sub-title. 

3.  In  the  Nature  of  an  Accomplice — is  an  informer,  or 
other  witness,  who  participated  in  the  defendant's  crime 
in  a  way  to  be  guilty  morally  yet  not  legally.  His  status 
as  a  witness  is  not  that  of  an  accomplice,*^  yet  it  may  well 
Tje  observed  upon  to  the  jury.    Thus, — 

4.  In  Abortion, — if,  as  the  law  generally  is,  the  woman 
is  not  indictable,  her  testimony  against  the  guilty  party  will 
1)6  received  subject  to  special  observation,  and  corrobor- 
ation may  be  desirable  though  not  necessary.*^     Again, — 

■Com.,  13  Ky.  L.  369,  17  S.  W.  182.  Kean,*  36   Iowa,   343,    14   Am.    530; 

But  proof  that  accused  was  seen  S.  v.  Brownlee,  84  Iowa,  473,  476, 

near  the  place  of  the  crime  in  com-  54  N.  W.  25;  Garland  v.  S.,  112  Md. 

pany   with   the   accomplice   is   cor-  83,  75  A.  631;    Com.  v.  Baker,  155 

roboration.     P.  v.  Barker,  114  Cal.  Mass.  287,  291,  29  N.  E.  512;  Com. 

-617,    46    P.    601;    S.   v.    Russell,    90  v.    Downing,    4   Gray    (Mass),    29; 

Iowa,    493,    58    N.    W.    890;     S.    v.  Com.  v.  Willard,  22  Pick.   (Mass.) 

Townsend,   19   Ore.  213,  23   P.  968.  476;    S.  v.  Beaucleigh,  92  Mo.   490, 

A  confession  may  be  considered  in  4  S.  W.  666;  S.  v.  Douglas,  26  Nev. 

•corroboration  and  if  supported  by  196,   65   Pac.   802,   99   Am.   St.    688 

proof  of  corpus  dicti  may  be  suf-  (larceny) ;    P.  v.  Noelke,   94  N.  Y. 

ficient   corroboration.     P.   v.   Solo-  137,  46  Am.  128;  De  Graff  v.  S.,  2 

-mon  (Cal.  1899),  58  P.  55;  Schaefer  Okla.   Cr.  Ap.  519,     103     P.     538; 

v.  S.,  93  Ga.  177,  18  S.  E.  552;    S.  Campbell   v.    Com.,   84  Pa.   St.   187 

V.  Chauvet,  111  Iowa,  687,  83  N.  W.  (Molly  Magulre  case). 
717,  51  L.  R.  A.  630.  46.     Stat.    Crimes,    §    760;    C.    v. 

45.     S.   V.   Baden,    37   Minn.    212,  Wood,  11  Gray,  85;   P.  v.  Josselyn, 

34  N.  W.  24;  P.  v.  Bolanger,  71  Cal.  39  Cal.  393;   Frazer  v.  P.,  54  Barb. 

17,  11  Pac.  799;   O'Grady  v.  P.,  42  306;   P.  v.  Wah  Hing,  15  Cal.  Ap. 

Colo.  312,  315,  95  P.  346;  S.  v.  Mc-  129.   114   P.   416;    S.  v.    Carey,   76 
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5.  In  Unlicensed  Liquor-selling, — the  one  who  through 
buying  tempts  the  seller,  stands  nominally,  perhaps  mor- 
ally also,  in  this  position  as  a  witness  against  him.*''  Yet 
in  the  absence  of  some  further  fact,  it  would  be  difficult  to- 
convince  the  twelve  good  men  of  a  jury  that,  therefore,  he 
was  not  to  be  believd  on  his  oath.    So, — 

6.  In  Prize-fight, — the  approving  spectators,  though 
even  accomplices  technically,  were  deemed  not  of  the  class, 
of  witnesses  whose  testimony  needs  corroboration.*^ 

§  1174.  The  Term  "Spies  and  Informers" — is  sometimes 
derisively  applied,  especially  in  liquor-selling  cases,  to  per- 
sons who  not  merely  buy,  as  just  stated,  but  do  it  for  the 
purpose  of  prosecuting  the  seller.  They  are  competent 
witnesses,  not  even  under  the  disabilities  of  an  accomplice.** 
Some  have  deemed  it  judicious  to  advise  the  jury  to  receive 
their  testimony  "with  the  greatest  caution  and  distrust."  ^* 
But  if,  as  is  commonly  the  fact,  they  act  from  the  prompt- 
ings of  conscience,  expecting  their  pay  in  public  odium,, 
to  enforce  a  law  for  the  piiblic  good,  how  can  we  say,, 
however  injudicious  we  deem  their  method,  that  there- 
fore they  commit  perjury?  It  is  too  late  in  the  world's 
history  to  question  the  veracity  of  men  simply  because 
they  do  unpopular  things  which  we  disapprove.  And  most 
judges  deem  it  not  necessary  to  administer  to  the  jury  a. 
caution  in  this  class  of  eases.^^ 

Conn.   342,   56   A.   632;    S.   v.   Staf-  Tex.    257,    127    S.    W.    1060;    S.    v. 

ford,  145  Iowa,  285,  123  N.  W.  167;  Smith,  152  N.  C.  798,  67  S.  E.  508, 

Smartt  v.  S.,  112  Tenn.   539,  80  S.  See  Kirksey  v.  S.,  133  S.  W.  577. 

W.  586.  50,    C.   V.   Downing,   4   Gray,    29, 

47.  New  Crim.  Law,  I,  §§  658  (1),  31;  S.  v.  Ryan  (Dl.  Gen.  Sess, 
761    (2);    C.   V.   Downing,   4   Gray,  1910),    75    A.    869. 

29.  51.     St.    Charles   v.   O'Mailey,   1!?. 

48.  Rex  V.  Hargrave,  5  Car.  &  111.  407,  412;  Hronek  v.  P.,  134  111. 
P.  170.  ]39,  23  Am.  St.  652,  24  N.  B.  861; 

49.'   S.   V.   Baden,    37   Minn.   212,  C.  v.  Mason,  135  Mass.   555;    S.  v. 

34      N.     W.     24;      S.      v.      Barck.  Hoxsie,  15  R.  I.  1,  2  Am.   St.  838,. 

(Ala.    1905),    39    So.    580;     S.    v.  10    A.    1059;     C.    v.    Ingersoll,    14& 

Gibbs,   109   Minn.   247,   250,   123  N.  Mass.   231,   13   N.   E.    613.     See   S. 

"W.    810;    S.    V.    O'Brien,    35    Mont.  v.   Tosney,   26   Minn.   262,   3   N.  W. 

482,    90   P.    514;    Trinkle   v.    S.,    59  345;   S.  v.  Ryan   (Del.  1910),  75  A. 
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§  1175.  1.  An  Informer  for  Gain, — or  other  witness 
who  expects  to  be  benefited  by  a  conviction,  if  his  interest 
does  not  exclude  him,^^  is  more  or  less,  according  to  the 
circumstances,  liable  to  observation.^*    And — 

2.  The  Hope  to  benefit  a  Friend — ^by  a  conviction  to 
which  the  testimony  tends — as,  that  it  will  procure  the 
pardon  of  the  witness's  husband — may  be  taken  into  the 
account  on  the  question  of  credibility.^* 

§  1176.  In  Conclusion, — questions  of  this  class  depend 
more  on  the  good  sense  of  judge  and  jury,  in  the  varying^ 
circumstances  of  cases,  than  upon  absolute  rules  of  law.®^ 

V.    Experts  and  Others  as  to  Opinions. 

§  1177.  1.  Opinion, — it  has  been  sufficiently  explained,^* 
is  the  foundation  of  all  evidence.  Even  what  we  term  di- 
rect proof  is,  when  truly  viewed,  but  the  witness's  opinion 
of  the  source  of  what  he  has  felt  in  the  organs  of  sense.®'^ 
This  is  something  of  which,  from  the  experiences  of  his 
lifetime,  he  has  become  competent  to  judge,  and  no  one 
else  is  competent;  in  other  words,  he  is,  as  to  this,  an  exclu- 
sive expert.  But  neither  in  legal  phrase  nor  in  common 
speech  do  we  term  him  such;  we  say  that  his  evidence  is 
direct,  of  his  personal  knowledge.     And — 

869;    S.    V.    Musgrave,    43    W.    Va.  ment,   apparent   fairness   or   infair- 

672,   28    S.   E.   813.  ness,  partiality     or     the     reverse 

52.  Ante,  §  1138;  U.  S.  v.  Pat-  manner,  intelligence  or  lack  of  it, 
terson,  3  McLean,  53,  299 ;  Gilliam  and  the  reasonableness  of  his  testi- 
V.  C,  4  Leigh,  688;  Bradley  v.  U.  mony,  P.  v.  Whalen,  151  111.  Ap. 
S.,    12    Ct.    CI.   578;    Williamson   v.  16. 

S.,  16  Ala.  431.  54.     Rex  v.  Rudd,   1   Leach,   115, 

53.  S.  V.  Kane,  1  McCord,  482;       127. 

S.    V.    Hoxsie,    15    R.    I.    1,    2    Am.  55.     And    see,    on    this    subject, 

St.   838,  10  A.   1059;    Pederre  v.   S.  Roscoe    Crim.    Ev.    153    et    seq.;    1 

(Miss.  1911),  54  So.  721;   S.  v.  Lee,  Greenl.  Ev.   §   379  et  seq.;    1   Chit. 

228  Mo.  480,  128  S.  W.  987;  Remer  Crim.  Law,  603;    2  Hawk.  P.  C.  c. 

V.   S.,   3   Okla.   Cr.  Ap.   706,   109   P.  46,  §  89  et  seq. 

247.     Jury   may    consider   his    mo-  56.    Ante,  §§  1073  (2),  1096. 

tive,  relationship,  interest,  employ-  57.    Ante,  §  1073   (2). 
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2.  If  an  Inference — is  to  be  deduced  from  the  facts  thus 
testified  to,  and  he  has  no  special  qualifications  for  drawing 
it,  the  jury  will  do  it,  and  he  will  not  be  permitted  to  state 
"what  his  opinion  thereon  is.^^    Again, — 

§  1178.  Non-expert  Opinions. — There  are  classes  of  facts 
£LS  to  which,  by  reason  of  their  complicated  or  other  spec- 
ial nature,  no  one  testifying  to  them  can  put  the  jury  in  a 
position  to  judge  as  well  as  the  witness,  for  example,  that 
"the  defendant  did  a  thing  in  "an  offensive  and  insulting 
xnanner,"^*  that  one  person  manifested  affection  for  an- 
other,^" or  facts  showing  identity  or  handwriting.®^    And 


58.  Garret  v.  S.,  6  Mo.  1;  Klare 
-V.  S.,  43  Ind.  483;  Luning  v.  S.,  1 
■Chand.  178,  52  Am.  D.  153;  Crews 
V.  Threadgill,  35  Ala.  334;  Hay- 
wood V.  Poster,  16  Ohio,  88;  Cam- 
•eron  v.  S.,  14  Ala.  456,  48  Am.  D. 
Ill;  Berry  v.  S.,  10  Ga.  511;  Haw- 
iins  V.  S.,  25  Ga.  207,  71  Am.  D. 
166;  Smith  y.  C,  6  B.  Monr.  21; 
■Cooper  V.  S.,  23  Te'^.  331;  Johnson 
V.  S.,  35  Ala.  370;  Evans  v.  P.,  12 
Mich.  27;  Gibson  y.  Hatchett,  24 
Ala.  201;  Otis  v.  Thom,  23  Ala. 
469,  58  Am.  D.  303;  Rider  v.  Ocean 
Ins.  Co.,  20  Pick.  259;  C.  y.  Cooley, 
■6  Gray,  350;  P.  v.  Kerr,  15  Cal. 
Ap.  273,  114  P.  584;  S.  v.  Camp- 
hell,  82  Conn.  671,  74  A.  927;  Per- 
due y.  S.,  135  Ga.  277,  69  S.  E.  184; 
Ter.  V.  Archuleta,  16  N.  M.  219,  114 
P.  285;  S.  V.  Thompson,  153  N.  C. 
■618,  69  S.  E.  254. 

59.  Raisler  y.  Springer,  38  Ala. 
703,  82  Am.  D.  736. 

60.  McKee  y.  Nelson,  4  Cow. 
335,  15  Am.  D.  384.  A  non-expert 
may  testify  that  the  accused  was 
nervous;  S.  v.  Vanella,  40  Mont. 
526,  106  P.  364;  that  he  showed  no 
sorrow  on  an  occasion  which  de- 
manded It.  Crowell  V.  S.,  56  Tex. 
Cr.   480,   120   S.   W.   897;    that  he 


was  under  the  influence  of  liquor. 
Crowell  V.  S.,  56  Tex.  Cr.  480,  120 
S.  "W.  897;  as  to  his  age,  P.  v. 
Bond,  13  Cal.  Ap.  175,  109  P.  150; 
or  Identity,  S.  v.  Morrow,  63  Wash. 
2S7,  115  P.  161;  Gray  v.  S.,  6  Ga. 
Ap.  428,  65  S.  E.  191;  and  gener- 
ally as  to  the  appearance,  actions 
and  conditions  of  a  person,  S.  v. 
McDonough,  104  Iowa,  6,  73  N.  W. 
357.  Such  evidence  is  also^  re- 
ceived to  show  that  liquors  are 
intoxicating,  Wilcox  v.  S.,  8  Ga.  Ap. 
536,  69  S.  B.  1086;  to  identify  per- 
sonal property,  Jackson  v.  S.,  167 
Ala.  77,  52  So.  730;  to  show  value, 
Lewis  V.  S.,  165  Ala.  83,  51  So. 
308;  or  speed  and  distance,  Mc; 
Clendon  y.  S.,  7  Ga.  Ap.  784,  68  S. 
B.  331;  mental  condition  may  gen- 
erally be  proved  by  non-experts.  S. 
V.  George  (Wis.  1910),  109  N.  W. 
114;  S.  V.  Rumble,  81  Kan.  16,  105 
P.  1;  Bacot  v.  S.,  96  Miss.  125,  50 
So.  500;  though  such  evidence  to 
show  that  the  accused  seemed  not 
well  pleased  but  mad  and  angry 
was  rejected,  P.  v.  Meert,  157  Mich. 
93,  121  N.  W.  318. 

61.  1  Greenl.  By.,  §  440;  S.  v. 
Witherspoon,  231  Mo.  706,  133  S.  W. 
323;   Time,  S.  v.  Williams,  31  Nev. 
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the  illustrations  are  numberless  in  variety.  Though,  the 
jury  are  to  pass  upon  such  facts,  the  witness's  opinion 
of  them  is  commonly  helpful  therein;  and  the  judges  ordi- 
narily, yet  not  in  all  circumstances,  allow  it  to  be  given. 
Thereby  are  the  inevitable  imperfections  in  the  narrative 
in  a  measure  supplied.®^  We  do  not  call  this  sort  of  wit- 
ness an  expert ;  because,  though  he  is  in  a  position  to  judge 
better  than  another,  he  has  no  special  qualifications.*^* 

§  1179.    1.    An  Expert  Witness — ^is  one  specially  versed 
in  the  particular  matter.®* 


360,  102  Pac.  974;  Com  v.  Wyoda, 
44  Pa.  Sup.  Ct.  552;  Sparkman  v. 
S.    (Tex.  Cr.  1911),  135  S.  W.  134. 

As  to  identity  based  on  what 
the  witness  knows  of  the  person, 
Roberson  v.  S.,  40  Fla.  509,  24  So. 
474;  Alford  v.  S.,  47  Fla.  1,  36  So. 
436;  Jordan  v.  S.,  50  Fla.  94,  39 
So.  155;  as  to  identity  of  a  team. 
Com.  V.  Best,  180  Mass.  492,  62  N. 
E.  748;  and  see  following  cases. 
S.  V.  James,  194  Mo.  268,  92  S.  W. 
€79;  Thornton  v.  S.,  113  Ala.  43, 
21  So.  356;  P.  v.  Gray,  148  Cal. 
.507,  83  P.  707;  S.  v.  Richards,  126 
Iowa,  497,  102  N.  W.  439;  S.  v. 
Herbert,  63  Kan.  516,  66  P.  235; 
Com  V.  Kennedy,  170  Mass.  18,  48 
N.  E.  770;  S.  v.  Costner,  127  N.  C. 
566,  37  S.  E.  326,  80  Am.  St.  809; 
S.  V.  Welch,  33  Ore.  33,  54'  P.  513; 
as  to  the  opinion  of  a  non-expert 
on  the  personal  identity  of  the  ac- 
cused. 

62.  Sydleman  v.  Beckwith,  43 
•Conn.  9;  Taylor  v.  Monroe,  48 
Conn.  36;  Hall  v.  Goodson,  32  Ala. 
277;  P.  V.  Bell,  49  Cal.  485;  Barker 
Y.  Coleman,  35  Ala.  221;  Blackman 
V.  Johnson,  35.  Ala.  252;  Wilson  v. 
McClean,  1  Cranch  C.  C.  465; 
Campbell  v.  S.,  23  Ala.  44;  Stanley 
V.  S.,  26  Ala.  26;   Bennett  v.  Fall, 


26  Ala.  605;  Stone  v.  Watson,  37 
Ala.  279;  Detroit,  etc.  Rid.  v.  Van 
Steinburg,  17  Mich.  99;  Kent  v.. 
Tyson,  20  N.  H.  121;  Willis  v. 
Quimby,  11  Fost.  N.  H.  485;  S.  v. 
Avery,  44  N.  H.  392;  Merrill  v. 
Grinnell,  30  N.  Y.  594;  Harris  v. 
Panama  Rid.,  3  Bosw.  7;  Peterson 
V.  S.,  47  Ga.  524;  Riley  v.  S.,  88 
Ala.  193,  7  So.  149;  Ford  v.  S. 
96  Ark.  582,  132  S.  W.  995;  Taylor 
V.  S.,  135  Ga.  622,  70  S.  E.  237;  S. 
V.  Hassan,  149  la.  518,  128  N.  W. 
960;  Holland  v.  S.,  60  Tex.  Cr.  Ap. 
117,  131  S.  W.  563;  Williams  v. 
S.,  60  Tex.  Cr.  Ap.  453,  132  S.  W. 
345. 

63.  And  see  Gregory  v.  S.,  80 
Ga.  269,  7  S.  E.  222;  Jones  v.  S., 
71  Ind.  66. 

64.  S.  V.  Maynes,  61  Iowa,  119, 
15  N.  W.  864;  S.  v.  Baldwin,  36 
Kan.  1,  12  P.  318;  S.  v.  Speaks,  94 
N.  C.  865;  S.  v.  O'Connell,  82  Me. 
30,  19  A.  86;  Downing  v.  S.,  66  Ga. 
110,  160;  Polk  V.  S.,  36  Ark.  117; 
P.  V.  Millard,  53  Mich.  63,  18  N.  W. 
562;  g.  V.  Sheets,  89  N.  C.  543; 
Heacock  v.  S.,  13  Tex.  Ap.  97;  Aus- 
muB  V.  P.,  47  Colo.  167,  107  P.  204; 
S.  V.  Nordmark,  84  Kan.  628,  114 
P.  1068;  S.  V.  Bell,  212  Mo.  Ill,  111 
S.  W.  24;  P.  V.  Koerner,  154  N.  T. 
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2.  The  Court, — not  the  jury,  determines  the  fact  of  his 
competeney.^^ 

3.  The  Jury — give  to  his  opinions,  and  to  his  direct 
evidence  when  he  delivers  any,  the  weight  they  deem  just, 
not  being  ruled  thereby  otherwise  than  by  the  testimony 
of  any  other  witness.*'" 

4.  The  Sphere  of  the  Expert  Witness — is  bounded  by 
his  particular  or  professional  knowledge,  and  by  the  needs 
of  the  individual  case.  Upon  the  part  of  the  case  within 
his  special  acquirements,  he  can  state  his  opinions  on  any 
facts  which  he  has  personally  observed,  on  those  testified 
to  by  others;  and  on  such  assumed  facts' as  being  within 
the  issue,  the  evidence  tends  to  establish  and  the  court  per- 
mits counsel  to  submit  to  him.^''^    The  assumption  of  a  fact 


355,  48  N.  E3.  730;  S.  v.  Smails,  63 
Wash.  172,  115  P.  82;  Lowe  v.  S., 
118  Wis.  641,  96  N.  W.  417;  Hamil- 
ton V.  TJ.  S.,  26  Ap.  Cas.  D.  C.  382. 
•  65.  Ante,  §  989  (2,  3);  S.  v.  Hin- 
son,  103  N.  C.  374,  9  S.  E.  552; 
Hammond  v.  ScMff,  100  N.  C.  161, 
6  S.  E.  753.  See  P.  v.  Sutton,  73 
Cal.  243,  15  P.  86;  Laros  v.  C,  84 
Pa.  200;  S.  v.  Smalles,  63  Wash. 
172,  115  P.  82;  White  v.  S.,  133 
Ala.  122,  32  So.  139;  Bradley  v. 
District,  20  Ap.  D.  C.  169;  Davis  v. 
S.,  44  Fla.  32,  32  So.  822;  Schley  v. 
S.,  48  Fla.  53,  37  So.  518;  Isenhour 
V.  S.,  157  Ind.  517,  62  N.  B.  40,,  87 
Am.  St.  228;  S.  v.  Cole,  63  Iowa, 
697,  17  N.  W.  183;  S.  Webb,  18 
Utah,  441,  56  P.  159. 

66.     Ante,   §  989a;    Snyder  v.   S., 

70  Ind.  349;  Anderson  v.  Barksdale, 
77  Ga.  86;  Williams  v.  S.,  50  Ark. 
511,   9   S.  W.   5;    P.  V.  Vanderhoof, 

71  Mich.  158,  39  N.  W.  28;  Riley  v. 
S.,  88  Ala.  193,  7  So.  149;  S.  v. 
Kelly,  77  Conn.  266,  58  A.  705;  Rouse 
V.  S.,  135  Ga.  1227,  69  S.  E.  180; 
Mitchell  V.  S.,  6  Ga.  Ap.  554,  65  S. 


B.  326;  McClendon  v.  S.,  7  Ga.  Ap. 
784,  68  S.  B.  331;  Lucas  v.  S.,  17? 
Ind.  302,  90  N.  E.  305;  P.  v.  Vander- 
hoof, 71  Mich.  158,,  39  N.  W.  28;  S. 
V.  Johnson,  66  S.  C.  23,  44  S.'E.  58; 
S.  V.  Newcomb,  58  Wash.  414,  109' 
P.  355.  Jury  may  keep  in  mind 
facts  stated  in  hypothetical  ques- 
tion and  if  facts  are  not  stated  the 
opinion  is  valueless.  Hedger  v.  S., 
144  Wis.  279,  128  N.  W.  80.  Con> 
pare,  P.  v.  Benham,  160  N.  Y.  402, 
55  N.  E.  11,  14  N.  y.  Cr.  48.  Jury 
should  always  consider  expert's 
means  of  knowledge  and  the  rea- 
sons he  assigns  for  his  opinion.  S. 
V.  Collins,  5  Pen.  (Del.)  2631,  62 
A.  224. 

67.     U.   S.  V.  McGlue,   1  Curt.  C. 

C.  1;  C.  V.  Livingston,  14  Grat.  592; 
S.  V.  Candler,  3  Hawks,  393;  S.  v. 
Wilson,  65  Me.  74;  Pate  v.  P.,  3 
Gilman,  644;  Hammond's  Case,  2 
Greenl.  33,  11  Am.  D.  39;  Goldstein 
V.  Black,  50  Cal.  462;  Clay  v.  Rob- 
inson, 7  W.  Va.  348;  C.  v.  Webster, 
5  Cush.  295,  52  Am.  D.  711;  P.  v. 
Morrigan,    29   Mich.    4;    Rumsey   v. 
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must  be  on  the  condition  tliat  it  is  true  '^^  and  suiSciently 
proved.^" 


p.,  19  N.  T.  41;  Perkins  v.  Concord 
Hid.,  44  N.  H.  223;  S.  v.  Powell,  2 
Halst.  244;  Cook  v.  S.,  4  Zab.  843; 
Kennedy  v.  P.,  39  N.  Y.  245;  Choice 
V.  S.,  31  Ga.  424;  Wilson  v.  S.,  41 
Tex.  320;  S.  v.  Porter,  34  Iowa,  131; 
C.  V.  Piper,,  120  Mass.  185;  S.  v. 
Smith,  32  Me.  369,  54  Am.  D.  578; 
S.  V.  Powell,  2  Halst.  244;  S.  v. 
Knights,  43  Me.  11;  Mandum  v.  C, 
€  Rand.  704;  Lunlng  v.  S.,  1  Chand. 
178,  52  Am.  D.  153;  Bell  v.  Mor- 
Tisett,  6  Jones  (N.  C),  178;  P.  v. 
Clark,  33  Mich.  112;  P.  v.  Bodine, 
1  Denio,  281;  McLean  v.  S.,  16  Ala. 
672;  Cook  v.  Parham,  24  Ala.  21; 
Conway  v.  S.,  118  Ind.  482,  21  N.  E. 
285;  Grubb  v.  S.,  117  Ind.  277,  20  N. 
E.  257,  725;  P.  v.  Mitchell,  94  Cal. 
550,  29  P.  1106 ;  Craig  v.  Noblesville, 
«tc.  Gravel  Road,  98  Ind.  109;  P.  v. 
McElvaine,  121  N.  Y.  250,  24  N.  E. 
465;  P.  V.  Kemmler,  119  N.  Y.  580, 
24  N.  E.  9;  P.  v.  Smiler,  125  N.  Y. 
717,  26  N.  E.  312;  Cowley  v.  P., 
83  N.  Y.  464,  38  Am.  R.  464;  Love- 
lady  V.  S.,  14  Tex.  Ap.  545;  Parrish 
V.  S.,  139  Ala.  16,  36  So.  1012;  Green 
T.  S.,  64  Ark.  523,  43  S.  W.  973; 
P.  V.  James,  5  Cal.  Ap.  427,  90  Pac. 
561;  Com.  v^  Spiropoulos,  208  Mass. 
71,  94  N.  B.  451;  S.  v.  Pagels,  92 
Mo.  300,  315,  4  S.  W.  931;  S.  v. 
Privitt,  175  Mo.  207,  75  S.  W.  457; 
S.  V.  Dunn,  179  Mo.  95,  77  S.  W. 
848;  S.  V.  Bell,  212  Mo.  Ill,  111  S. 
W.  24;  S.  V.  Hyde,  234  Mo.  200,  136 
S.  W.  316;  S.  V.  Thompson,  153  N. 
C.  618,  69  S  B.  254;  Cabrera  v.  S.. 
56  Tex.  Cr.  Ap.  141,  118  S.  W.  1054; 
Johnson  v.  Com.,  Ill  Va.  877.  69  S. 
E.  1104;  S.  V.  Smails,  63  Wash.  172, 
115  P.  82;  S.  V.  Muegrave,  43  W.  Va. 


672,  28  S.  E.  813;  Schissler  v.  S., 
122  Wis.  365,  99  N.  W.  593.  Two 
limitations  are  placed  upon  the 
scope  of  the  testimony  of  an  ex- 
pert. First  he  cannot  testify  to  an 
opinion  which  determines  the  ques- 
tion at  issue,  as  in  rape,  that  a  man, 
however  strong,  cannot  ravish  a 
vigorous  and  well  developed  woman 
struggling  with  him.  P.  v.  Bene, 
130  Cal.  1B9,  62  P.  404;  S.  v.  Peter- 
sen, 110  Iowa,  647,  82  N.  W.  829. 
Second,  he  cannot  give  an  opinion 
in  a  question  of  ordinary  knowl- 
edge or  observation. 

68.  S.  V.  Cole,  94  N.  C.  958;  Reed 
V.  S.,  62  Miss.  405;  P.  v.  Augsbury, 
97  N.  Y.  501;  Ryan  v.  P.,  50  Colo. 
99,  114  P.  36. 

69.  Kreuziger  v.  Chicago,  etc. 
Ry.,  73  Wis.  158,  40  N.  W.  657;  Mc- 
Mechen  v.  McMechen,  17  W.  Va. 
683,  41  Am.  R.  682.  For  further 
questions,  see  P.  v.  Brown,  53  Mich. 
531,  19  N.  W.  172;  P.  v.  Sutton,  73 
Cal.  243,  15  P.  86;  Walker  v.  S.,  58 
Ala.  393;  Bennett  v.  S.,  57  Wis.  69, 
46  Am.  R.  26,  14  N.  W.  912;  Daeg- 
ling  V.  S.,  56  Wis.  586,  14  N.  W.  593; 
S.  V.  Sanders,  68  Mo.  202,  30  Am.  R. 
782;  S.  V.  Justus,  11  Ore.  178,  50 
Am.  R.  470,  8  P.  337;  Boyd  v.  S.,  14 
Lea,  161;,  P.  v.  Bowen,  165  Mich. 
231,  130  N.  W.  706;  S.  v.  Maioni,  78 
N.  J.  L.  339,  74  A.  526;  S.  v.  Swen- 
son,  26  S.  D.  589,  129  N.  W.  119; 
S.  V.  Musgrave,  43  W.  Va.  672,  28  S. 
B.  813.  Hypothetical  questions  need 
not  include  the  evidence  on  both 
sides.  P.  V.  Foglesong,  116  Mich. 
556,  74  N.  W.  730.  What  they  shall 
contain  largely  discretionary  with 
the  trial   court.     All   the  material 
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§  1180.  Books. — ^An  expert  may  testify  as  well  to  what 
he  has  learned  from  books  as  from  personal  observation, 
and  experience,^"  and  even  give  an  opinion  derived  from 
reading  and  study  alone.'' ^  But  the  books  themselves  are 
not  evidence.  We  have  seen  '"^  that  the  law  of  a  case  should 
be  laid  before  the  jury  by  the  judge,  not  read  from  law 
books;  because  books  state  the  law  abstractly,  while  the 
jury  must  have  the  rule  for  the  particular  facts  which  the 
evidence  tends  to  prove.  For  the  same  reason,  it  is  the 
better  doctrine  that  no  other  scientific  book,  however  high 
in  authority,  should  be  submitted  to  the  jufy.''^  Yet 
equally  in  the  judge's  charge,''^  and  in  the  testimony  of  ex- 
perts,''^ and  even  to  some  extent  in  the  arguments  of  coun- 
sel,''® passages  from  standard  books,  explained  and  applied 


facts  need  not  be  Included.  How- 
ard V.  P..  185  111.  552,  57  N.  E.  441; 
S.  V.  Prlvltt,  175  Mo.  207,  75  S.  W. 
457;  Schlssler  v.  S.,  122  Wis.  365, 
99  N.  W.  593;  Ince  v.  S.,  77  Ark. 
426,  93  S.  W.  65.  Facts  omitted 
may  be  Included  in  cross-examina- 
tion. Davidson  v.  S.,  135  Ind.  254, 
34  N.  E.  972;  S.  v.  Wood,  112  Iowa, 
411,  84  N.  W.  520.  Long,  hypotheti- 
cal questions  that  neither  jury  nor 
witness  can  remember  should  be 
avoided.  P.  v.  Brown,  53  Mich.  531, 
19  N.  W.  172. 

70.  Vol.  Ill,  §  686;  Taylor  v. 
Grand  Trunk  Ry.,  48  N.  H.  304,  2 
Am.  R.  229;  S.  v.  Baldwin,  36  Kan. 
1,  12  P.  318;  Dugan  v.  Com.,  102 
Ky.  241,  43  S.  W.  418. 

71.  S.  V.  Wood,  53  N.  H.  484. 
See  S.  V.  .Winter,  72  Iowa,  627,  34 
N.  W.  475;  Ausmus  v.  P.,  47  Colo. 
167,  107  P.  204;  Copeland  v.  S.,  58 
Fla.  21,  50  So.  621. 

72.  Ante,  §  982a.  And  see  §§ 
978,  980;  Vol.  Ill,  §  686;  Reg.  v. 
Parish,  8  Car.  &  P.  94;  Barker  v. 
Pool,  6  Mo.  260. 


73.  Vol.  Ill,  i  686;  Davis  v.  S., 
38  Md.  15;  C.  v.  Sturtivant,  117 
Mass.  122,  19  Am.  R.  401;  C.  v. 
Brown,  121  Mass.  69;  Melvin  v.  Eas- 
ley,  1  Jones,  N.  C.  386,  62  Am.  D. 
171;  Reg.  v.  Crouch,  1  Cox  C.  C. 
94;  Boyle  v.  S.,  57  Wis.  472,  46  Am. 
R.  41,  15  N.  W.  827;  P.  v.  Glover, 
71  Mich.  303,  38  N.  W.  874;  Epps  v. 
S.,  102  Ind.  539,  1  N.  E.  491;  Huff- 
man V.  Click,  77  N.  C.  55. 

74.  S.  V.  Dearing,  65  Mo.  530; 
Wright  V.  S.,  18  Ga.  383;  S.  v.  Sar- 
tor, 2  Strob.  60;  S.  v.  McDonnell, 
32  Vt.  491,  535,  536;  Stephens  v. 
P.,  4  Par.  Cr.  396. 

75.  Merkle  v.  S.,  37  Ala.  139; 
S.  V.  Sartor,  supra. 

76.  Vol.  Ill,  §  686;  S.  v.  Whit,  5. 
Jones,  N.  C.  224,  72  Am.  D.  533; 
McMath  V.  S.,  55  Ga.  303;  Reg.  v. 
Taylor,  13  Cox  C.  C.  77,  13  Eng. 
Rep.  427  and  Moak's  note;  Harvey 
V.  S.,  40  Ind.  516;  Toe  v.  P.,  49  IlL 
410;  C.  V.  Austin,  7  Gray,  51;  S.  v. 
Klinger,  46  Mo.  224;  P.  v.  Anderson, 
44  Cal.  65;  Lett  v.  Horner,  5  Blackf. 
296;   Melvin  v.  Easley,  1  Jones.  N. 
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to  the  case  in  controversy,  are,  under  limitations  varying^ 
in  some  degree  in  our  different  courts,  permitted  to  be  read. 

"VT.    Defendants  Testifying  for  Themselves. 

§  1181.  1.  At  the  Common  Law, — a  defendant  or  other 
party  to  the  record  is  never  competent  to  testify  to  the 
main  issue.''''    But — 

2.  Late  Legislation, — widely  in  our  States,  first  in  terms 
not  ordinarily  extending  to  criminal  causes,  made  the  par- 
ties witnesses  in  civil  ones;  and  later,  in  a  constantly  in- 
creasing proportion  of  the  States,  statutes,  which  now  in- 
clude most  of  them,  have  in  varying  words  and  interpreta- 
tions given  indicted  persons  permission  to  testify  for  them- 
selves. A  considerable  part  of  the  more  recent  cases  there- 
on are  here  cited  in  a  note.''® 


C.  386;  Dempsey  v.  S.,  3  Tex.  Ap. 
429,  30  Am.  R.  148;  Hines  v.  S., 
3  Tex.  Ap.  483. 

77.  Hoagland  v.  S.,  17  Ind.  488; 
Deloohery  v.  S.,  27  Ind.  521;  P.  v. 
Thomas,  9  Mich.  314;  Segee  v. 
.Thomas,  3  Blatch.  11;  U.  S.  v.  Black, 
12  Bankr.  Reg.  340;  U.  S.  v.  Haw- 
thorne, 1  Dil.  422. 

78.  Alabama.  Stewart  v.  S.,  78 
Ala.  436;  Clarke  v.  S.,  78  Ala.  474, 
56  Am.  R.  45;  Harris  v.  S.,  78  Ala. 
482;  Smith  v.  S.,  79  Ala.  21;  Brown 
V.  S.,  79  Ala.  51;  McKee  v.  S.,  82 
Ala.  32,  2  So.  451;  Dick  v.  S.,  87 
Ala.  61,  6  So.  395;  Clarke  v.  S.,  87 
Ala.  71,  6  So.  368;  Norris  v.  S., 
87  Ala.  85,  6  So.  371;  Cotton  v.  S., 

87  Ala.  103,  6  So.  372;  Lewis  v.  S., 

88  Ala.  11,  6  So.  755;  Rains  v.  S., 
88  Ala.  91,  7  So.  315;  Smith  v.  S., 
165  Ala.  50,  51  So.  610. 

California.  P.  v.  McGungill,  41 
Cal.  429;  P.  v.  Brown,  53  Cal.  66; 
P.  V.  Johnson,  57  Cal.  571;  P.  v. 
Beck,  58  Cal.  212;  P.  v.  Morrow,  60 


Cal.  142;  P.  v.  O'Brien,  66  Cal.  602, 
6  P.  695;  P.  V.  Wong  Ah  You,  67 
Cal.  31,  7  P.  8;  P.  v.  O'Neal,  67  Cal. 
378,  7  P.  790;  P.  v.  Hamblin,  68  Cal. 
101,  8  P.  687;  P.  v.  Knapp,  71  Cal. 
1,  11  P.  793;  P.  V.  Morton,  72  Cal. 
62,  13  P.  150;  P.  v.  Bentley,  77  Cal. 
7,  11  Am.  St.  225,  18  P.  799;  P.  v. 
Rozelle,  78  Cal.  84,  20  P.  36;  P.  v. 
Bishop,  81  Cal.  113,  22  P.  477;  P.  v. 
Mullings,  83  Cal.  138,  17  Am.  St. 
223,  23  P.  229. 

Colorado.  Petite  v.  P.,  8  Colo. 
518,  9  P.  622;  Reagan  v.  P.,  49  Colo. 
316,   112   P.  785. 

Illinois.  Gifford  v.  P.,  87  111. 
210;  Angelo  v.  P.,  96  111.  209,  36  Am. 
R.  132;  Hayward  v.  P.,  §6  111.  492; 
Austin  V.  P.,  102  111.  261;  Bartholo- 
mew V.  P.,  104  111.  601,  44  Am.  R. 
97;  Chambers  v.  P.,  105  111.  409; 
Baker  v.  P.,  105  111.  452;  Lycan  v. 
P.,  107  111.  423;  Sullivan  v.  P.,  114 
111.  24,  28  N.  E.  381;  Spies  v.  P., 
122  111.  1,  3  Am.  St.  320,  12  N.  E. 
865,  17  N.  E.  898;  McDonald  v.  P., 
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§  1182.    The  Effect  of  being  Witnesses— is,  that  the  par- 


126  111.  150,  9  Am.  St.  547,  18  N.  E. 
S17;  Parrell  v.  P.,  133  111.  244,  24 
N.  E.  423. 

Indiana.  Long  v.  S.,  56  Ind.  182, 
26  Am.  R.  19;  Farley  v.  S.,  57  Ind. 
231;  Greenley  v.  S.,  60  Ind.  141; 
Woods  V.  S.,  63  Ind.  353;  S.  v.  Beal, 
68  Ind.  345,  34  Am.  R.  263;  Sho- 
-walter  v.  S.,  84  Ind.  562;  Hartford 
V.  S.,  96  Ind.  461,  49  Am.  R.  185; 
Thomas  v.  S.,  103  Ind.  419,  2  N.  B. 
808;  Boyle  v.  S.,  105  Ind.  469,  55 
Am.  R.  218,  5  N.  B.  203;  Bird  v.  S., 
107  Ind.  154,  8  N.  B.  14;  Keyes  v. 
S.,  122  Ind.  527,  23  N.  B.  1097. 

Iowa.  S.  V.  Darrington,  47  Iowa, 
518;  S.  V.  Red,  53  Iowa,  69,  4  N.  W. 
«31;  S.  V.  Black,  59  Iowa,  390,  13  N. 
"W.  345;  S.  V.  Tatman,  59  Iowa,  471, 
13  N.  W.  632;  S.  v.  Noble,  66  Iowa, 
541,  24  N.  W.  34;  S.  v.  Stevens,  67 
Iowa.  557,  25  N.  W.  777;  S.  v.  Tee- 
ter, 69  Iowa,  717,  27  N.  W.  485;  S. 
V.  Ryan,  70  Iowa,  154,  30  N.  W.  397; 
S.  V.  Sterrett,  71  Iowa,  386,  32  N. 
W.  387;  S.  V.  Montgomery,  71  Iowa, 
630,  33  N.  W.  143;  S.  v.  Munchratli, 
78  Iowa,  268,  43  N.  W.  211. 

Kansas.  S.  v.  Mosley,  31  Kan. 
355.  2  P.  782;  S.  v.  Pfefferle,  36  Kan. 
90,  12  P.  406. 

Kentucky.  Lockard  v.  C,  87  Ky. 
201. 

Louisiana.  S.  y.  Brownson,  42 
La.  Ann.  186;  S.  v.  Baker,  43  La. 
Ann.   1168. 

iVlalne.  S.  v.  Witham,  72  Me. 
531;  S.  V.  Barrows,  76  Me.  401,  49 
Am.  R.  629;  S..v.  Banks,  78  Me. 
490;   S.  V.  Parmer,  84  Me.  436. 

IVIaryland.  Fenwlck  v.  S.,  63  Md. 
239. 

IVIassachusetts.  C.  v.  Harlow,  110 
Mass.  411;  C.  v.  Nichols,  114  Mass. 


285,  19  Am.  R.  346;  C.  v.  Scott,  123 
Mass.  239,  25  Am.  R.  87;  C.  v.  Han- 
ley,  140  Mass.  457,  5  N.  B.  468;  C. 
V.  Worcester,  141  Mass.  58,  6  N.  B. 
700;  C.  V.  Sullivan,  150  Mass.  315, 
23  N.  E.  47;  C.  v.  Harrington,  152 
Mass.  488,  25  N.  E.  835. 

IVIichlgan.  P.  v.  Cummins,  47 
Mich.  334,  11  N.  W.  184,  186;  P.  v. 
Howard,  73  Mich.  10,  40  N.  W.  789; 
P.  V.  Hess.  85  Mich.  128,  48  N.  W. 
181. 

IVIinnesota.  S.  v.  Lessing,  16 
Minn.  75;  S.  v.  Curtis,  39  Minn. 
357,  40  N.  W.  263. 

IVIississippi.  Howze  v.  S.,  59 
Miss.  230;  Williamson  v.  S.,  59 
Miss.  235;  Owens  v.  S.,  59  Miss. 
547;  Farkas  v.  S.,  60  Miss.  847; 
Buckley  v.  S.,  62  Miss.  705;  John- 
son V.  S.,  63  Miss.  313;  Hill  v.  S., 
64  Miss.  431,  1  So.  494;  Woods  v. 
S.,  67  Miss.  575,  7  So.  495. 

IVlissouri.  S.  v.  Clinton,  67  Mo. 
380,  29  Am.  R.  506;  S.  v.  Rugan, 
68  Mo.  214;  S.  v.  Maguire,  69  Mo. 
197;  S.  V.  Zorn,  71  Mo.  415;  S.  v. 
Cooper,  71  Mo.  436;  S.  v.  Bddings, 
71  Mo.  545,  36  Am.  R.  496;  S.  v. 
Porter,  75  Mo.  171;  S.  v.  McLaugh- 
lin, 76  Mo.  320;  S.  v.  Turner,  76 
Mo.  350;  S.  v.  Jefferson,  77  Mo. 
136;  S.  V.  Cook,  84  Mo.  40;  S.  v. 
Anderson,  86  Mo.  309;  S.  v.  Palmer, 

88  Mo.  568;  S.  v.  Chamberlain,  89 
Mo.  129,  1  S.  W.  145;    S.  v.  Bulla, 

89  Mo.  595,  1  S.  W.  764;  S.  v.  West, 
95  Mo.  139,  8  S.  W.  354;  S.  v. 
Mathews,  98  Mo.  125,  10  S.  W. 
144,  11  S.  W.  1135;  S.  v.  Day,  100 
Mo.  242,  12  S.  W.  365;  S.  v.  Brent, 
100  Mo.  531,  13  g.  W.  874;  S.  v. 
Shroyer,  104  Mo.  441,  24  Am.  St. 
344,   16   S.  W.  286;    S.   v.   Sanders, 
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ties' who  submit  themselves  thereto  occupy,  in  addition  to 


106   Mo.   188,   17   S.   W.   223;    S.   v. 
36aty,  25  Mo.  Ap.  214. 

Nebraska.  Murphy  v.  S.,  15  Neb. 
383,  19  N.  W.  489;  Heldt  v.  S.,  20 
Neb.  492,  57  Am.  R.  835,  30  N.  W. 
«26. 

Nevada,  S.  v.  Harrington,  12 
Nev.  125;  S.  v.  McLane,  15  Nev. 
345;  S.  V.  Johnson,  16  Nev.  36;  S. 
Y.  Vasquez,  16  Nev.  42;  S.  v.  May- 
mard,  19'  Nev.  284,  9  P.  514. 

New  Jersey.  Disque  v.  S.,  20 
"Vroom,  249. 

New  Mexico.  Territory  v.  Ro- 
mine,   2   New   Mex.   114. 

New  York.  Donohue  v.  P.,  56  N. 
Y.  208;  P.  V.  Brown,  72  N.  Y.  571, 
28  Am.  R.  183;  Arnold  v.  P.,  75 
N.  Y.  603;  P.  v.  Crapo,  76  N.  Y. 
288,  32  Am.  R.  302;  Pontius  v.  P., 
«2  N.  Y.  339;  P.  v.  Courtney,  94 
N.  Y.  490;  P.  v.  Irving,  95  N.  Y. 
541;  P.  V.  Crowley,  102  N.  Y.  234, 
6  N.  E.  384;  P.  v.  Tlcff,  131  N.  Y. 
'esi,  30  N.  E.  494;  P.  v.  Moett,  58 
How  Pr.  467,  23  Hun,  60;  P.  v.. 
Hovey,  29  Hun,  382;  P.  v.  Lane,  31 
Hun,  13. 

North  Carolina.  S.  v.  Efler,  85  N. 
C.  585;  S.  V.  Smith,  86  N.  C.  705; 
S.  V.  Lawhorn,  88  N.  C.  634;  S.  v. 
Davis,  92  N.  C.  764;  S.  v.  Gilmer, 
•S7  N.  C.  429,  1  S.  E.  491;  S.  v. 
Ellis,  97  N.  C.  447,  2  S.  E.  525;  S. 
v.  Bethel,  97  N.  C.  459,  1  S.  E.  551; 
S.  V.  Thomas,  98  N.  C.  599,  2  Am. 
St.  351,  4  S.  E.  18. 

Ohio.  Duttenhofer  v.  S.,  34 
■Ohio  St.  91,  32  Am.  R.  362;  Hanofe 
-V.  S.,  37  Ohio  St.  178,  41  Am.  R. 
496;  Jackson  v.  S.,  39  Ohio  St.  37. 

Oregon.  S.  v.  Ahrams,  11  Ore. 
169,  8  P.  327;  S.  v.  Saunders,  14 
Or.   300,  12   P.  441. 

Pennsylvania,     0.  v.  Orr,  138  Pa. 
2  C.  P.— 64 


276,  20  A.  866;  C.  v.  Murray,  13 
Philad.  454. 

Rhode  Island.  S.  v.  McGuire,  15 
R.  I.  23,  22  A.  1118. 

South  Carolina.  S.  v.  Robertson, 
26  S.  ,C.  117,  1  S.  E.  443;  S.  v. 
Howard,  35  S.  C.  197,  14  S.  E. 
481;  S.  V.  Peterson,  35  S.  C.  279, 
14  S.  B.  617. 

Tennessee.  Peck  v.  S.,  86  Tenn. 
259,  6  S.  W.  389;  Morgan  v.  S.,  86 
Tenn.  472,  7  S.  W.  456;  Staples  v. 
S.,  89  Tenn.  231,  14  S.  W.  603. 

Texas.  Hunt  v.  S.,  28  Tex.  Ap. 
149,  19  Am.  St.  815,  12  S.  W.  737; 
Huffman  v.  S.,  28  Tex.  Ap.  174,  12 
S.  W.  588;  McPadden  v.  S.,  28  Tex. 
Ap.  241,  14  S.  W.  128;  Williams 
V.  S.,  28  Tex.  Ap.  301,  12  S.  W. 
1103;  Fulcher  v.  S.,  28  Tex.  Ap. 
465,  13  S.  W.  750;  Shannon  v.  S., 
28  Tex.  Ap.  474,  13  S.  W.  599; 
Jordan  v.  S.,  29  Tex.  Ap.  595,  16 
S.  W.  543;  Berry  v.  S.,  30  Tex. 
Ap.  423,  17  S.  W.  1080;  White  v. 
S.,  30  Tex.  Ap.  652,  18  S.  W.  462; 
Ferguson  v.  S.,  31  Tex.  Cr.  9'3,  19 
S.  W.  909;  Muely  v.  S.,  31  Tex. 
Cr.  155,  18  S.  W.  411,  19  S.  W.  915; 
Reed  v.  S.,  32  Tex.  Cr.  25,  22  S. 
W.  22;  Alvilla  v.  S.,  32  Tex.  Cr. 
136,  22  S.  W.  406. 

Vermont,  S.  v.  Arnold,  50  Vt. 
731;  S.  V.  Ward,  61  Vt.  153,  17 
A.  483;  S.  v.  Broderick,  61  Vt.  421, 
17  A.  716. 

Virginia.  Price  v.  C,  77  Va.  393; 
Kirby  v.  C,  77  Va.  681,  46  Am. 
R.  747;  Sutton  v.  C,  85  Va.  128, 
7  S.  E.  323. 

Washington.  Linbeck  v.  S.,  1 
Wash.  336,  25  P.  452. 

West  Virginia.  S.  v.  Miller,  24 
W.  Va.  802;  S.  v.  Kinney,  26  W. 
Va.  141. 
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the  position  of  defendant/^  that  of  other  witnesses,  are 
examined  and  cross-examined  under  the  same  rules,  and 
have  the  same  burdens  and  privileges.^"  And  they  may 
testify  to  any  fact  to  which  another  witness  could.*^  Pre- 
cisely as  in  the  case  of  any  other  witness,  the  jury  give  the 
testimony  of  the  defendant  the  weight  they  think  it  de- 
serves; but  they  do  not  banish  from  their  thoughts  what 


Wisconsin.  S.  v.  Glass,  50  Wis. 
218,   36   Am.  R.   845,   6   N.  W.   500. 

United  States.  U.  S.  v.  MuUaney, 
32  Fed.  370;  TJ.  S.  v.  Brown,  40 
Fed.  457. 

79.  S.  V.  Beal,  68  Ind.  345,  34 
Am.  R.  263. 

80.  S.  V.  Huff,  11  Nev.  17;  Bran- 
don V.  P.,  42  N.  Y.  265;  S.  v.  Home, 
9  Kan.  119;  Clark  v.  S.,  50  Ind.  514; 
Ruloff  V.  P.,  45  N.  Y.  213,  221;  S.  v. 
Pfefferle,  36  Kan.  90,  12  P.  406; 
S.  V.  Teeter,  69  Iowa,  717,  27  N. 
W.  385;  S.  V.  Red,  53  Iowa,  69,  4 
N.  W.  831;  Haywood  v.  P.,  96  111. 
492;  Gifeord  v.  P.,  87  111.  210;  P. 
V.  Bishop,  81  Cal.  113,  22  P.  477; 
P.  V.  Howard,  73  Mich.  10,  40  N. 
W.  789;  P.  V.  Rozelle,  78  Cal.  84, 
20  P.  36;  Smith  v.  S.,  79  Ala.  21; 
Harris  v.  S.,  78  Ala.  482;  Clarke 
V.  S.,  78  Ala.  474,  56  Am.  R.  45; 
TJ.  S.  V.  Brown,  40  Fed.  457;  Huff- 
man V.  S.,  28  Tex.  Ap.  174,  12  S. 
W.  588;  S.  V.  Beaty,  25  Mo.  Ap. 
214;  S.  V.  Abrams,  11  Or.  169,  8 
P.  327;  S.  V.  Davis,  92  N.  C.  764; 
S.  V.  Harrington,  12  Nev.  125;  S.  v. 
Brent,  100  Mo.  531,  13  S.  W.  874; 
S.  V.  Anderson,  86  Mo.  309;  S.  v. 
Clinton,  67  Mo.  380,  29  Am.  R.  506; 
S.  v.Witham,  72  Me.  531;  P.  v. 
Mullings,  83  Cal.  138,  17  Am.  St. 
223,  23  P.  229.  See  S.  v.  Cohn,  9 
Nev.  179';.  Mitchell  v.  S.,  94  Ala. 
68,  73,  10  So.  518;  P.  v.  Un  Dong, 
106  Cal.  83,  39  P.  12;  P.  v.  Foo, 
112  Cal.  17,  44  P.  453;  P.  v.  Mayes, 


113  Cal.  618,  45  P.  860;  P.  v. 
Roemer,  114  Cal.  51,  45  P.  1003; 
McKeone  v.  P.,  6  Colo.  346;  Maloy 
V.  S.,  52  Fla.  101,  41  So.  791;  S. 
V.  Gruber,  19  Idaho,  692,  115  P.- 
1;  Boyle  v.  S.,  105  Ind.  469,  5  N.  E. 
203,  55  Am.  218;  Stalcup  v.  S.,  146- 
Ind.  270,  45  N.  B.  334;  S.  v.  Bran- 
denberger,  151  Iowa,  197,  130  N.. 
W.  1065;  S.  V.  Snyder,  8  Kan.  Ap. 
686,  57  P.  135;  Newman  v.  Com.,. 
28  Ky.  L.  81,  88  S.  W.  1089;  S.  v. 
McKowen,  126  La.  1075,  53  So.  353; 
Com.  v.  Nichols,  114  Mass.  285,  19- 
Am.  346n;  P.  v.  Burkhart  (Mich. 
1911),  130  N.  W.  597,  18  Det.  Leg. 
N.  107;  S.  V.  Nelson,  98  Mo.  414, 
11  S.  W.  997;  S.  v.  Harvey,  131 
Mo.  339,  32  S.  W.  1110;  S.  v.  Hub- 
bard, 223  Mo.  86,  122  S.  W.  694; 
Nlckollzak  v.  S.,  75  Neb.  27,  105  N. 
W.  89'5;  S.  V.  Sharp,  233  Mo.  269, 
135  S.  W.  488;  P.  v.  Conroy,  153: 
N.  Y.  274,  47  N.  E.  258;  P.  v. 
Meadows,  24  N.  Y.  Cr.  Ct.  297; 
Com.  V.  Williams,  41  Pa.  Super. 
Ct.  326;  Edwards  v.  S  (Tex.  Cr. 
Ap.  1911),  135  S.  W.  540;  Yanke- 
V.  S.,  51  Wis.  464,  8  N.  W.  276; 
Prank  v.  S.,  94  Wis.  211,  68  N.  W. 
657.  His  history,  where  he  lived,, 
his  previous  occupations  and  un- 
der what  circumstances  he  lived' 
may  be  inquired  int6.  Barb.  v.  S., 
143  Wis.  561,  128  N.  W.  65. 

81.     S.   V.   Bethel,   97   N.   C.   459, 
1  S.  E.  551. 
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they  see,  that  he  is  testifying  for  himself,  under  a  strong 
temptation  to  make  the  best  of  his  case,  and  if  need  be  to 
speak  falsely.®^  In  exceptional  States,  the  statute  qualifies 
a  little  this  doctrine;  as,  by  limiting  the  cross-examination 
to  the  matter  of  the  direct  testimony.* ^ 

§  1183.  Constitutional — Criminate  Self.— This  legisla- 
tion, when  it  simply  authorizes  the  party  to  become  a  wit- 
ness if  he  chooses,  and  forbids  any  inference  of  guilt  to 
be  drawn  from  his  declining,  does  not  violate  the  constitu- 
tional provision  that  no  one  shall  be  compelled  to  testify 
against  himself.**  Besides,  the  tender  of  his  testimony  is 
a  waiver  ^^  of  every  form  of  the  exemption  from  criminat- 
ing himself;  *"  so  that,  without  the  violation  of  any  terms 
of  the  constitutional  guaranty,  he  may  be  fully  questioned 
concerning,  his  alleged  crime.*^    But  he  cannot  be  required 


82.  S.  V.  Sterrett,  71  Iowa,  386, 
32  N.  W.  387;  Sullivan  v.  P.,  114 
111.  24,  28  N.  B.  381;  Chambers  v. 
P.,  105  111.  409;  P.  V.  Knapp,  71  Cal. 
1,  11  P.  793;  P.  V.  O'Neal,  67  Cal. 
378,  7  P.  790;  C.  v.  Orr,  138  Pa. 
276,  20  A.  866;  P.  v.  Crowley,  102 
N.  Y.  234;  Murphy  v.  S.,  15  Neb. 
383,  19  N.  W.  489;  S.  v.  Cook,  84 
Mo.  40;  S.  V.  Zorn,  71  Mo.  415;  S. 
V.  Maguire,  69  Mo.  197.  See  Hart- 
ford V.  S.,  96  Ind.  461,  49  Am.  R. 
185;  Bird  v.  S.,  107  Ind.  154,  8  N. 
E.  14;  Buckley  v.  S.,  62  Miss.  705; 
P.  V.  Dole,  122  Cal.  486,  55  P.  581, 
68  Am.  St.  50. 

83.  S.  V.  Porter,  75  Mo.  171; 
S.  V.  Saunders,  14  Or.  300,  12  P. 
441;  S.  V.  Chamberlain,  89  Mo. 
129,  1  S.  W.  149;  S.  v.  McLaugh- 
lin, 76  Mo.  320;  S.  v.  Turner,  76 
Mo.  350;  S.  v.  Bulla,  89  Mo.  595,  1  S. 
W.  764.     See  P.  v.  O'Brien,  66  Cal. 

.602,  6  P.  695;  S.  v.  Underwood,  44 
La.  Ann.  852,  11  So.  277;  S.  v. 
Wiggins,  50  La.  330,  23  So.  334;  S. 
V.  Campbell,  129  Iowa,  154,  105  N. 
W.  395;   S.  v.  Chamberlain,  89  Mo. 


129,  133,  1  S.  W.  145;  S.  v.  Harvey, 
131  Mo.  339,  32  S.  W.  1110;  S.  v. 
Glelm,  17  Mont.  17,  41  P.  998,  52 
Am.  St.  655,  31  L.  R.  A.  294;  S.  v. 
Hyle,  177  Mo.  659,  76  S.  W.  1014; 
Elliott  V.  S.,  34-  Neb.  48,  50,  51  N. 
W.  315;  g.  V.  Zdamowicz,  69  N.  J. 
L.  619,  55  A.  743;  S.  v.  Saunders, 
14  Ore.  300,  309,  12  P.  441;  S.  v. 
Cottrell,  56  Wash.  543,  106  P.  179. 

84.  P.  V.  Courtney,  94  N.  Y.  490. 

85.  Cotton  V.  S.,  87  Ala.  103,  S 
So.  372;  Clarke  v.  S.,  87  Ala.  71, 
6  So.  368;  Spies  v.  P.,  122  111.  1,  3 
Am.  St.  320,  12  N.  E.  865,  17  N.  E. 
898;  S.  V.  Thomas,  98  N.  C.  599, 
2  Am.  St.  351,  4  S.  E.  518;  P.  v. 
Tice,   131  N.  Y.   651,   30   N.   E.   494, 

86.  Ante,  §  1172. 

87.  S.  V.  Ober,  52  N.  H.  459,  13 
Am.  R.  88;  C.  v.  Lannan,  13  Allen. 
563;  Connors  v.  P.,  50  N.  Y.  240; 
C.  v.  Nichols,  114  Mass.  285,  19 
Am.  R.  346;  C.  v.  Tolliver,  119 
Mass.  312;  S.  v.  Wentworth,  65 
Me.  234;  Roddy  v.  Finnegan,  43 
Md.  490;  S.  v.  Bartlett,  55  Me.  200; 
C.   V.    Mullen,    97    Mass.    545.     See 
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to  disclose  other  and  independent  offenses,^^  thougli  to 
avoid  this  on  cross-examination  he  must  claim  his  privi- 
lege like  any  other  witness.^®    Therefore, — 

§  1184.  Full  as  to  the  Entire  Accusation — may  be  the 
testimony  of  the  defendant.  He  may  even  explain  the  in- 
tent and  motive  of  his  several  acts.®" 

§  1185.  Discrediting. — Since  the  jury  is  to  determine 
the  effect  of  the  testimony  of  this  witness  the  same  as  of 
any  other,®^  he  may  be  discredited  by  the  same  means;  ®^ 
as,  by  showing  his  reputation  for  truth  ^^  or  his  character 
otherwise  to  be  bad,**  or  a  prior  conviction,*^  to  whatever 


p.  V.  McGunglll,  41  Cal.  429;  S.  v. 
Wilson,  223  Mo.  173,  122  S.  W.  671; 
S.  V.  Simmons,  78  Kan.  852,  98 
.  P.  277;  P.  V.  Owen,  15  Det.  Leg.  N. 
881,  118  N.  W.  590;  P.  v.  Barry, 
196  N.  Y.  507,  89  N.  E.  1107. 

88.  S.  V.  Carson,  66  Me.  116. 
And  see  Gale  v.  P.,  26  Mich.  157; 
Welch  V.  Co.,  33  Ky.  L.  57,  108  S. 
W.  863;  S.  V.  Williams,  36  Utah, 
273,   103  P.   250. 

89.  Brandon  v.  P.,  42  N.  Y.  265; 
Connors  v.  P.,  supra.  As  to  which 
see  Brown  v.  P.,  8  Hun,  562. 

90.  Kerrains  v.  P.,  60  N.  Y.  221, 
228,  19  Am.  R.  158;  Berry  v.  S., 
30  Tex.  Ap.  423,  17  S.  W.  1080; 
Fenwick  v.  S.,  63  Md.  239;  P.  v. 
Morton,  72  Cal.  62,  13  P.  150.  See 
Bolen  V.  S.,  26  Ohio  St.  371; 
Stewart  v.  S.,  78  Ala.  436;  Brown 
V.  S.,  79  Ala.  51;  Cummings  v.  S., 
50  Neb.  274,  69  N.  W.  756;  Contra, 
Crumpton  v.  S.,  167  Ala.  4,  52  So. 
€05. 

91.  Ante,  §  1182;  C.  v.  Wright, 
107  Mass.  403;  Miller  v.  S.,  15  Fla. 
577;  P.  V.  Rodundo,  44  Cal.  538; 
S.  V.  Menz,  81  Kan.  197,  105  P.  24. 

92.  Woods  V.  S.,  63  Ind.  353. 

93.  Adams  v.  P.,  9  Hun,  89; 
Mershon  v.  S.,  51  Ind.  14,  21;  S.  v. 


Robertson,  26  S.  C.  117,  1  S.  E.  443; 
Peck  V.  S.,  86  Tenn.  259,  6  S.  W. 
389;  P.  V.  Beck,  58  Cal.  212;  P.  v. 
Bentley,  77  Cal.  7,  18  P.  799,  11  Am. 
St.  225;  Clinton  v.  S.,  58  Fla.  23, 
50  So.  580. 

94.  S.  V.  Palmer,  88  Mo.  568; 
Keyes  v.  S.,  122  Ind.  527,  23  N.  E. 
1097;  S.  V.  Day,  100  Mo.  242,  13 
S.  W.  365;  S.  v.  Shroyer,  104  Mo. 
441,  24  Am.  St.  344,  16  S.  W.  286; 
S.  V.  Efler,  85  N.  C.  585;  S.  v. 
Broderick,  61  Vt.  421,  17  A.  716;  P. 
V.  Crapo,  76  N.  Y.  288,  32  Am.  R. 
302.  See  Farley  v.  S.,  57  Ind.  331; 
S.  V.  May,  742  Mo.  135,  43  S.  W. 
637.  Accused  may  be  cross-examin- 
ed as  to  motives.  Eatman  v.  S., 
139  Ala.  67,  36  So.  16;  as  to  his 
movements  after  the  crime.  tJn- 
treiner  v.  S.,  146  Ala.  26,  41  So. 
285,  as  to  his  attempt  to  silence 
a  witness.  Carothers  v.  S.,  75  Ark. 
574,  88  S.  W.  585;  and,  where  he 
was  on  trial  for  killing  a  police- 
man, if  deceased  had  not  arrested 
him  before  or  tried  to  arrest  him. 
P.  V.  Morales  143  Cal.  550,  77  P. 
470. 

95.  S.  V.  Lawhorn,  88  N.  C.  634; 
Bartholomew  v.  P.,  104  111.  601, 
44  Am.  R.   97;    C.  v.   Sullivan,   150 
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extent  would  be  competent  in  the  case  of  a  disinterested 
witness.  And  he  may  reply  with  proofs  of  good  character. 
If,  as  defendant,  he  has  not  put  his  character  into  the  case, 
this  evidence  of  bad  character  goes  only  to  his  veracity, 
not  otherwise  to  his  guilt  or  innocence.** "^  If  the  statute  in 
terms  unqualifiedly  permits  the  defendant  to  be  a  witness, 
a  prior  conviction  for  an  infamous  crime,  or  any  other  com- 
mon law  disability,  does  not  exclude  him;®''  but  the  jury 
may  consider  it  as  diminishing  the  weight  of  his  evidence. 

§1186.    Declining  to  Testify— Accusing  Self.— It  is  a 

cherished  principle  of  the  common  law,®*  in  varying  terms 
affirmed  in  our  constitutions,®®  that  no  one  shall  be  required 
to  furnish  evidence  criminating  himself.  These  late  stat- 
utes, whatever  their  merits  on  the  one  side,  have  on  the 
other  side  the  great  demerit,  not  possible  to  be  avoided, 
of  a  partial  abrogation  of  this  principle.  A  defendant  must 
either  give  or  withhold  his  personal  testimony.  If  he  gives 
it  and  is  guilty,  he  must  declare  the  fact  or  commit  perjury. 
If  he  withholds  it,,  he  canpot  avoid  the  jury's  inference  of 

Mass.  315,  23  N.  E.  47;    S.  v.  Par-  Ap.  474,  13  S.  W.  599;   Williams  v. 

mer,   84  Me..  436,   24  A.   985;    S.  v.  S.,  28  Tex.  Ap.  301,  303,  12  S.  W. 

Watson,   65   Me.   74;    P.  v.   Carson,  1103;  Delamater,  v.  P.,  5  Lans.  332; 

155  Cal.  164,  99  P.  970;  Shaw  v.  S.,  Newman     v.    P.,    63    Barb.    630,    & 

102  Ga.  660,  29  S.  B.  477;  S.  v.  Hub-  Lans.   460. 

bard,   223   Mo.   80,   122   S.   W.   694;  98.     1  Greenl.  Ev.  §  451. 

S.   V.   Payne,   223    Mo.   112,   122    S.  9'9.    Ante,      §      1183;      Com.      v. 

W.   1062;    S.   V.   Holder,   153   N.   C.  Cameron,   229    Pa.    592,   79   A.    169. 

606,   69   S.   E.   66;    Cowan   v.   S.,   5  The  rule  is  found  in  none  of  the 

Okla.  Cr.  Ap.  313,  114  P.  627;  Bruce  continental     systems    of    jurlspru- 

V.  S.,  39  Tex.  Cr.  Ap.  26,  44  S.  W.  dence  nor  is  it  recognized  at  all  in 

852;   Knight  v.  S.,  55  Tex.  Cr.  Ap.  every  day  affairs.    The  most  recent 

243,    116    S.    W.    56;    White    v.    S.  cases  treat  it  as  a  rule  of  expedi- 

57     Tex.    Cr.    Ap.    196,    122    S.    W.  ency  not  of  natural  right  and  only 

391;    White    v.    S.     (Tex.    Cr.    Ap.  to  be  recognized  when  based  on  ex- 

1911),  135  S  W.   562.  press  constitutional  provisions.     It 

96.  Adams  v.  P.,  supra;  Powell  may  be  abridged  by  a  state  consti- 
V.  S.,  101  Ga.  9,  29'  S.  E.  309;  S.  tution  and  it  by  no  means  ranks 
V.  Traylor,  121  N.  C.  674,  28  S.  E.  with  hearing  before  condemnation, 
493.  immunity    from    arbitrary     power, 

97.  Morgan  v.  S.,  86  Tenn.  472,  and  vested  rights  in  private  prop- 
7  S.  W.  456;  Shannon  v.  S.,  28  Tex.  erty.    U.  S.  v.  Twining,  211  IT.  S.  78. 
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guilt  whatever  the  real  fact  may  be.^  He  may  choose  in 
which  of  two  forms  the  evidence  against  himself  shall  be 
delivered,  but  to  furnish  it  or  commit  perjury  he  is  com- 
pelled. How  shall  the  court,  steering  a  case  between  this 
Scylla  and  this  Charybdis,  proceed?  Some  have  deemed 
it  just  to  tell  the  jury  that,  in  weighing  the  evidence  against 
the  prisoner,  they  are  to  put  into  the  scale  his  declining 
to  testify.^  Others,  it  is  deemed  more  wisely,  hold  that 
this  declining  should  not  be  urged  by  counsel  against  him, 
and  that  the  judge  should  either  be  silent  upon  it  or  tell 
the  jury  to  consider  the  case  as  though  it  did  not  exist.* 
And  so,  at  the  time  of  the  present  writing,  the  statutes  in 
most  of  our  States,  in  terms  not  quite  uniform,  directly 
or  in  effect  provide.  Under  them,  many  questions  have 
arisen;  and  the  charge  to  the  jury  is  variously  modified 
by  the  special  statutory  terms,  and  the  exigencies  of  the 
particular  case.* 


1.  S.  V.  Cameron,  40  Vt.  555. 
"His  declining^  to  avail  himself  of 
the  privilege  of  testifying  is  an 
existent  and  obvious  fact.  It  is 
a  fact  patent  in  the  case.  The  jury 
•cannot  avoid  perceiving  it."  Ap- 
pleton,  C.  J.,  in  S.  v.  Cleaves,  59 
Me.  298,  300,  8  Am.  R.  422. 

2.  S.  V.  Cleaves,  supra;  S.  v. 
Bartlett,   55  Me.  200. 

3.  P.  V.  Tyler,  36  Cal.  522.  See 
ante,  §  1119;  Price  v.  C,  77  Va. 
393;  Culbreath  v.  S.,  96  Ark.  177, 
131  S.  W.  676;  P.  v.  Pitts  (Cal.  Ap. 
1906),  91  P.  536;  King  v.  Com., 
143  Ky.  125,  136  S.  W.  147;  Miller 
■V.  P.,  216  111.  309,  74  N.  E.  743;  S. 
T.  Goft,  10  Kan.  Ap.  286,  61  P. 
680;  S.  v.  Pearce,  56  Minn.  226,  57 
N.  W.  652,  1065;  S.  v.  Robinson, 
117  Mo.  469.  23  S.  W.  1066. 

4.  C.  V.  Harlow,  110  Mass.  411; 
RulofC  V.  P.,  45  N.  Y.  213,  222; 
Ormshy  v.  P.,  53  N.  T.  472;  Brandon 
T.  P.,  42  N.  Y.  265,  268,  269;    S.  v. 


Cameron,  40  Vt.  555;  C.  v.  Scott, 
123  Mass.  239,  241;  Long  v.  S.,  56 
Ind.  182,  26  Am.  R.  19;  Calkins  v. 
S.,  18  Ohio  St.  366,  372,  98  Am.  D. 
121;  S.  V.  Ward,  61  Vt.  153,  17  A. 
483;  Fulcher  v.  S.,  28  Tex.  Ap.  465, 
13  S.  W.  750;  Hunt  v.  S.,  28  Tex. 
Ap.  149,  19  Am.  St.  815,  12  S.  W. 
737;  Stapels  v.  S.,  89  Tenn.  231,  14 
S.  W.  603;  S.  V.  Howard,  35  S.  C. 
197,  14  S.  E.  481;  S.  v.  Mathews,  98 
Mo.  125,  132,  10  S.  W.  144,  11  S.  W. 
1135;  P.  V.  Hess,  85  Mich.  128,  48 
N.  W.  181;  C.  V.  Worcester,  141 
Mass.  58,  6  N.  E.  700;  C.  v.  Scott, 
123  Mass.  239,  25  Am.  R.  87; 
Angelo  V.  P.,  96  111.  209,  36  Am. 
R.  132;  P.  V.  Brown,  53  Cal.  66; 
Stover  V.  P.,  56  N.  Y.  315;  Johnson 
V.  S.,  63  Miss.  313;  C.  v.  Harlow, 
110  Mass.  411;  C.  v.  Nichols,  114 
Mass.  285,  19  Am.  R.  346;  S.  v. 
Banks,  78  Me.  490,  7  A.  269;  S.  v. 
Mosley;  31  Kan.  355,  2  P.  782;  S.  v. 
Ryan,  70  Iowa,  154,  30  N.  W.  397; 
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§  1187.  Practical  Views. — In  some  rare  and  extreme 
<3ases,  tMs  legislation  is  a  great  boon  to  indicted  persons 
■who  are  innocent.  And  it  exactly  suits  old  and  practised 
■dissemblers,  to  whose  faces  the  thought  of  their  crimes 
brings  no  blushes,  and  the  capacity  of  whose  stomachs  for 
perjury  has  no  bounds.  To  the  mass  of  wrongfully  indicted 
men,  who  have  no  skill  in  appearing  before  the  public,  or 
in  lying,  it  is  a  horror.  Having  both  its  good  and  its  evil 
side,  the  approbation  given  it  by  some  is  far  from  univer- 
sal.^ And  "in  the  great  body  of  cases,"  to  quote  from 
Steele,  J.,®  "no  wise  practitioner  would  permit  his  client, 
whether  he  believed  him  guilty  or  innocent,  to  testify  when 
upon  trial  on  a  criminal  charge.  The  very  fact  that  he 
testifies  as  if  with  a  halter  about  his  neck,  that  he  is  under 
such  inducement  to  make  a  fair  story  for  himself,  his  char- 
acter and  his  liberty  if  not  his  fortune  and  his  life  being 
a,t  stake,  is  enough  to  usually  deprive  his  testimony  of  all 
weight  in  his  favor,  whether  it  be  true  or  false.  This  is 
the  case  even  when  his  manner  upon  the  stand  is  unexcep- 
tionable; while  his  critical  condition  often  creates  such  ap- 
prehension and  excitement  that  his  manner  is  open  to  great 
-criticism,  and  if  he  does  make  a  misstep  after  voluntarily 
•assuming  the  responsibility  of  testifying,  it  will  naturally 
be  construed  strongly  against  him. ' '  '^  Contrary  to  fre- 
quent facts  in  trials,  and  inferences  of  the  unthinking  pub- 
lic, a  wise  jury  will  never  take  the  ornission  of  the  prisoner 
to  testify  for  himself  as  weighing  a  particle  against  his  in- 
nocence. 

■Showalter  v.   S.,  84  Ind.   562;    Fox-  P.,  133  111.  244,  24  N.  E.  423;   S.  v. 

-well  V.   S.,   63   Ind.   539;   Parrell  v.  Hogan,  115  Iowa,  455,  88  N.  W.  1074; 

P.,  133  111.   244,  24  N.  E.  423;    Mc-  S.  v.  Landry,  85  Me.  95,  26  A.  998; 

Donald  v.  P.,  126  111.  150,  9  Am.  St.  Com.  v.  Brown,  167  Mass.  144,  45  N. 

547,    18    N.    E.    817;    Lycan    v.    P.,  B.  1;  S.  v.  O'Grady,  65  Vt.  66,  25  A. 

107   111.   423;   Austin  v.  P.,   102   111.  905. 

■261;    Stalllngs   v.   S.,   136   Ga.   131,  5.     Connors  v.  P.,  50  N.  Y.  240, 

70  S.  B.  1015;  S.  V.  Perrell,  233  Mo.  343. 

452,   136   S.  W.   709;    P.   v.  Rosen-  6.    S.  v.  Cameron,  40  Vt.  555,  565, 

helmer,  128  N.  Y.  S.  1093,  70  Misc.  566. 

Rep.  433;   Brown  v.  S.,  3  Okla.  Cr.  7.     And     see     similar     language 

Ap.  442,  106  P.  808;  S.  v.  Pendarvis,  from  Allen,  X,  in  Ruloff  v.  P.,  45  N. 

S8  S.  C.  548,  71  S.  E.  45;  Farrell  v.  Y.  213,  221,  222. 


CHAPTEE  LXXIX. 

EXCLUDING  THE  WITNESSES  IN  WAITING. 

§  1188.  1.  The  Doctrine — is,  that  for  the  promotion  of 
purity  in  the  evidence,  the  trial  court  has  the  discretion  to- 
exclude  from  the  court  room,  while  testimony  is  being  de- 
livered, witnesses  waiting  to  be  examined.  In  some  local- 
ities, this  is  called  putting  the  witness  under  the  rule.*  As. 
to  which, — 

2.  The  Practice — is  for  the  court,  on  motion  of  either 
party,  and  almost  as  of  course,®  yet  not  of  strict  right,^*^ 
to  direct  the  retirement  of  witnesses  to  a  separate  room,, 
whence  they  return  and  testify  one  by  one  as  called.^^ 

§  1189.  Discretionary — with  the  presiding  judge  are  the 
making  or  refusing  of  the  order,  and  the  form  of  it,^^  so- 
that  commonly  his  action  therein  is  not  subject  to  revision 
by  a  higher  tribunal.^^ 


8.  McMillan  v.  S.,  7  Tex.  Ap.  142; 
Lyman  v.  S.,  69  Ga.  404. 

9.  Reg.  V.  Murphy,  8  Car.  &  P. 
297;  Johnson  v.  S.,  14  Ga.  55;  S.  v. 
Zellers,  2  Halst.  220. 

10.  Vaughan's  Case,  Holt,  689; 
S.  V.  Fitzsimmons,  30  Mo.  236; 
Thomas  v.  S.,  27  Ga.  287;  P.  v.  Gar- 
nett,  29  Cal.  622;  Porter  v.  S.,  2 
Ind.  435;  Johns  v.  S.,  88  Neb.  145, 
129  N.  W.  247;  S.  v.  Hakon,  21  N.  D. 
133,  129  N.  W.  234. 

11.  Johnson's  Case,  Poster,  46, 
47;  1  Chit.  Crim.  La-w,  618;  Barnes 
V.  S.,  88  Ala.  204,  7  So.  38,  16  Am. 
St.  48;  Kelly  v.  P.,  17  Colo.  130,  29 
Pac.  865;  Talley  v.  S.,  2  Ga.  Ap.  395, 
58  S.  E.  667;  S.  v.  Pell,  140  Iowa, 
655,  119  N.  W.  154;  S.  v.  Davis,  48 
Kan.     1,     28     Pac.     1092;      Joseph 


V.  Com.,  99  S.  W.  311,  30  Ky.  L.  638; 
Roberts  v.  Com.,  94  Ky.  499,  22  S. 
W.  845,  15  Ky.  L.  341;  Com.  v. 
Thompson,  159  Mass.  56,  33  N.  E. 
1111;  S.  V.  Whit-worth,  126  Mo,  573^ 
29  S.  W.  595;  Maynard  v.  S.,  81 
Neb.  301,  116  N.  W.  53;  Conley  v. 
S.,  55  Tex.  Cr.  370,  116  S.  W.  806; 
Haines  v.  Ter.,  3  Wyo.  167,  IS 
Pac.  8. 

12.  McMillan  v.  S.,  7  Tex.  Ap. 
142;  Binfleld  v.  S.,  15  Neb.  484,  19 
N.  W.  607;  Com.  v.  Ellis,  133  Ky.. 
625,  118  S.  W.  793. 

13.  P.  V.  Green,   1  Par.   Cr.  11; 
S.  V.  Giroux,  26  La.  Ann.  582;  King- 
V.  S.,  1  Mo.  717;   McLean  v.  S.,  1ft 
Ala.  672;  Johnson  v.  S.,  2  Ind.  652; 
Coins  V.  S.,  41  Tex.  334,  336;  Brown. 
V.   S.,  3  Tex.  Ap.  294;   Bond  v.  S., 


(1016) 


-^1190 


Excluding  Witnesses. 


1017 


§1190.  1.  Not  all  Witnesses," — as,  neither  experts,^^ 
nor  others  assisting  in  the  prosecution  or  defense,^® — are 
thus  to  be  shut  out  from  the  court  room.  A  fortiori,  the- 
party,  though  he  is  also  to  be  a  witness,  cannot  be  ex- 
cluded." 

2.  The  Excluded  Witnesses  in  Waiting— may  well  be 
prohibited  conversation  with  those  who  have  testified.^*  And 
plainly  for  the  like  reason  and  as  resulting  from  the  main 
ground  on  which  the  exclusion  proceeds,^^  they  may  be 
directed  not  to  read  newspaper  reports  of  the  evidence;  yet 
in  one  case,  from  some  cause  not  appearing,  the  court  re- 
fused to  give  this  direction.^"  Practically  and  justly  the 
excluding  order  will  widely  vary  with  the  circumstances.^^ 


20  Tex.  Ap.  421;  Walling  v.  S.,  7 
Tex.  Ap.  625;  Shields  v.  S.,  8  Tex. 
Ap.  427;  Barnes  v.  S.,  88  Ala.  204, 
16  Am.  St.  48,  7  So.  38;  McGufE  v. 
S.,  88  Ala.  147,  16  Am.  St.  25,  7  So. 
35;  Heath,  v.  S.,  7  Tex.  Ap.  464;  Mc- 
Guffl  V.  S.,  88  Ala.  147,  7  So.  35,  16 
Am.  St.  25;  S.  v.  Lockhart,  18, 
Idaho,  730,  111  R.  853;  Druin  v. 
Com.  (Ky.  1910),  124  S.  W.  856; 
Com.  V.  Ellis,  133  Ky.  625,  118  S. 
W.  973;  P.  V.  Machen,  101  Mich. 
400,  59  N.  W.  664;  Murphey  v.  S., 
43  Neb.  34,  61  N.  W.  491;  Zoldoske 
V.  S.,  82  Wis.  580,  52  N.  W.  778; 
S.  V.  Hakon,  21  N.  D.  133,  129  N. 
W.  234;  S.  V.  Pell,  140  Iowa,  655, 
1191  N.  W.  154:  S.  v.  Daniels.  122 
La.  261,  47  So.  599. 

14.  Riley  v.  S.,  88  Ala.  193. 

15.  C.  V.  Hersey,  2  Allen,  173, 
176. 

16.  Thomas  v.  S.,  27  Ga.  287; 
Powell  V.  S.,  13  Tex.  Ap.  244;  Betls 
V.  S.,  66  Ga.  508;  Webb  v.  S.,  100 
Ala.  47,  14  So.  865;  P.  v.  Oliver 
(Cal.  1908),  95  P.  172;  P.  v.  ftlunley, 
142  Cal.  441,  76  Pac.  45;  Kelly  v. 
P.,  17  Colo.  130,  20  Pac.  805;  Askew 
V.  S.,  3  Ga.  Ap.  79,  59  S.  E.  311; 


Benton  v.  S.,  9  Ga.  Ap.  291,  71  S. 
E.  8;  S.  V.  Pell,  140  Iowa,  655,  119 
N.  W.  154;  Perkins  v.  Com.  (Ky. 
1910),  124  S.  W.  794;  S.  v.  Werner, 
128  La.  1,  54  So.  402;  S.  v.  High,  122 
La.  251,  47  So.  878;  P.  v.  Burns,  67 
Mich.  537,  35  N.  W.  154;  S.  v.  Vari, 
35  S.  Car.  175,  14  S.  E.  392;  Green 
V.  S.,  49  Tex.  Cr.  645,  98  S.  W.  1059; 
Smith  V.  S.,  52  Tex.  Cr.  80,  105  S. 
W.  501;  Jackson  v.  S.,  55  Tex.  Cr. 
79,  115  S.  W.  262.  As  a  deputy 
sheriff.  Brite  v.  S.  (Tex.),  43  S. 
W.  342. 

17.  Mcintosh  v.  Mcintosh,  79- 
Mich.  198,  44  N.  W.  592 ;  Garman  v. 
S.,  66  Miss.  196,  5  So.  385; 
Schneider  v.  Haas,  14  Or.  174,  5S 
Am.  R.  296,  12  P.  236;  French  v. 
Sale,  63  Miss.  386;  Boatmeyer  v. 
S.,  31  Tex.  Cr.  473,  20  S.  W.  1102. 

18.  Pleasant  v.  S.,  15  Ark.  624. 
See  Welhousen  v.  S.,  30  Tex.  Ap. 
623,  18  S.  W.  300. 

19.  Ante,  §  1188    (1). 

20.  C.  V.  Hersey,   supra,  p.   176. 

21.  McMillan  v.  S.,  7  Tex.  Ap. 
142;  Druin  v.  Com.  (Ky.  1910),  124 
S.  "W.   856. 
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New  Ceimikal  Peoceduee.        ^i^^  1191, 1192 


§  1191.  1.  A  Witness's  Disobedience — of  the  order  is  a 
contempt  of  court  for  which  he  is  punishable.^^    And — 

2.  If  the  Party — participated  therein,  the  court  has  a 
■discretion  also  to  reject;  his  testimony;  though,  even  then, 
it  will  sometimes  receive  it  on  special  cause  shown.^^  Yet 
a  party  who  with  his  attorney  is  without  fault  cannot  be 
punished  for  the  wrong  of  the  witness.  He  is  entitled  to 
the  evidence,  and  the  court  is  compelled  to  accept  it;  sub- 
ject, of  course,  to  observation  to  the  jury.^*  Still,  while 
such  is  the  law  in  principle  and  on  a  part  of  the  authori- 
ties,— 

§  1192.  Some  Courts, — less  mindful  of  these  reasons,  ap- 
pear to  demit  within  their  discretion  in  all  cases  of  dis- 
obedience to  the  order  to  reject  the  witness.^^ 


22.  p.  V.  Boscovltch,  20  Cal.  436; 
Bulliner  v.  P.,  95  111.  394;  Lassiter 
T.  S.,  67  Ga.  739;  Cross  v.  S.,  11 
Tex.  Ap.  84. 

23.  Bird  v.  S.,  50  Ga.  585;  Jack- 
son V.  S.,  14  Ind.  327;  Com.  v. 
Crowley,  168  Mass.  121,  46  N.  E, 
415;  Boyd  v.  S.,  154  Ala.  1,  45  So. 
591. 

24.  P.  V.  Boscovitch,,  supra; 
Gregg  V.  S.,  3  W.  Va.  705;  S.  v. 
Salge,  2  Nev.  321;  Rooks  v.  S.,  65 
Ga.  330;  Lassiter  v.  S.,  supra;  Bul- 
liner V.  P.,  95  111.  394;  Parker  v. 
S.,  67  Md.  329,  1  Am.  St.  387,  10  A. 
219;  O'Bryan  v.  Allen,  95  Mo.  68,  8 
S.  W.  225.  See  George  v.  S.,  17 
Tex.  Ap.  513;  Walker  v.  S.,  17  Tex. 
Ap.  16;  Grant  v.  S.,  89  Ga.  393,  15 
S.  E.  488;  Cunningham  v.  S.,  97  Ga. 
214,  22  S.  B.  954;  Taylor  v.  S.,  132 
Ga.  235,  63  S.  B.  1116;  Withrow  v. 
S.,  136  Ga.  337,  71  S.  E.  139;  Bow  v. 
P.,  160  111.  438,  43  N.  E.  59'3;  S.  v. 
Pell,  140  Iowa,  655,  119  N.  W.  154; 
S.  V.  Jones,  47  La.  An.  1524,  18  So. 
515;  Parker  v.  S.,  67  Md.  329,  10 
Atl.  219,  1  Am.  St.  387;   Taylor  v. 


S.,  130  Ind.  66,  29  N.  B.  415;'  S.  v. 
Benjamin  (R.  L  1908),  71  A.  65; 
Fouse  V.  S.,  83  Neb.  258,  119  N.  W. 
478;  S.  V.  King,  9  S.  Dak.  628,  70 
N.  W.  1046;  Price  v.  U.  S.,  1  Okla. 
Cr.  291,  97  P.  1056;  Ashwood  v.  S., 
37  Tex.  Cr.  550,  40  S.  W.  273;  Con- 
ley  V.  S.,  55  Tex.  Cr.  Ap.  370,  116 
S.  W.  806;  S.  V.  Ward,  61  Vt.  153, 
17  Atl.  483;  S.  v.  Lee  Boon,  7  Wash. 
308,  34  Pac.  1103. 

25.  Sartorious  v.  S.,  24  Miss. 
602;  Porter  v.  S.,  2  Ind.  435;  Goins 
V.  S.,  41  Tex.  334,  336';  S.  v.  Brook- 
shire,  2  Ala.  303;  S.  v.  Silver,  3 
Dev.  332;  Freleigh  v.  S.,  8  Mo.  606; 
Rex  V.  Wylde,  6  Car  &  P.  380;  Rex 
V.  Colley,  Moody  &  M.  329;  Rex  v. 
Brown,  4  Car.  &  P.  588,  note; 
Laughlin  v.  S.,  18  Ohio,  99,  51  Am. 
D.  444;  S.  v.  Pltzslmmons,  30  Mo. 
236;  Pleasant  v.  S.,  15  Ark.  624; 
Montgomery  v.  S.,  40  Ala.  684;  S. 
V.  Cole,  38  La.  An.  843;  Etheridge 
V.  Hol^s,  77  Ga.  531,  3  S.  E.  251; 
Kelly  V.  P.,  17  Colo.  130,  29  Pac. 
805;  Taylor  v.  S.,  131  Ga.  765,  63 
S.  E.  296;  S.  v.  Pell,  140  Iowa,  655, 


■§§  1193, 1193a  Excluding  Witnesses. 
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§  1193.  Inadvertent  Disobedience — to  the  order,  or  dis- 
obedience by  a  witness  who  did  not  know  of  it,  or  did  not 
expect  to  be  called,  is,  by  all  opinions,  no  ground  for  re- 
jecting his  testimony.^* 

§  1193  a.  Communications — ^may  be  freely  had  between 
excluded  witnesses  in  their  room,  and  the  counsel  of  the 
parties,  subject  if  necessary,  it  would  seem,  to  proper  reg- 
ulations.^^ 


119  N.  W.  154;  Carlton  v.  Com.,  18 
S.  W.  535,  13  Ky.  L.  946;  Com.  v. 
Ellis,  133,  625,  US  S.  W.  973;  Pouse 
-V.  S.,  83  Neb.  258,  119  N.  W.  478; 
Trujillo  V.  Ter.,  6  N.  M.  589,  30  Pac. 
S70;  Turner  v.  S.  (Tex.),  32  S.  W. 
700;  Cook  v.  S.,  30  Tex.  Ap.  607,  18 
S.  W.  412. 

26.  S.  V.  Hare,  74  N.  C.  591;  S. 
Y.  Harrison,  38  La.  An.  501; 
Bulliner  v.  P.,  95  m.  394;  Cook  v. 
S.,  30  Tex.  Ap.  607,  18  S.  W.  412; 
Hey  V.  C,  32  Grat.  946,  34  Am.  R. 
799;   S.  V.  Ward,  61  Vt.  153.  17  A. 


483;  P.  V.  O'Loughlin,  3  Utah,  133, 
1  P.  653;  S.  V.  Gregory,  33  La.  Ann. 
737;  Lyman  v.  S.,  69  Ga.  404;  Smith 
V.  S.,  4  Lea,  428.  And  see  S.  v. 
Sparrow,  3  Murph.  487. 

27.  Brown  v.  S.,  3  Tex.  Ap.  294; 
Kennedy  v.  S.,  19  Tex.  Ap.  618; 
Allen  V.  S.,  61  Miss.  627;  S.  v.  Mc- 
Graw,  35  S.  C.  283,  14  S.  E.  630; 
Bryan  v.  Com.,  33  S.  W.  9'5,  17  Ky. 
L.  965;  Allen  v.  S.,  61  Miss.  627; 
Williams  v.  S.,  35  Tex.  355.  Contra. 
Magee  v.  S.  (Tex.  C.  Ap.),  43  S.  W. 
98. 


CHAPTER  LXXX. 


WITNESSES  DECEASED  OR  OTHERWISE  ABSENT. 


§  1194.  1.  The  Doctrine — ^is,  that  except  as  to  docu- 
mentary evidence  already  explained,^*  one  can  be  convicted 
of  crime  only  on  the  testimony  of  witnesses  whom,  now  or 
on  a  previous  occasion,  he  has  or  had  the  opportunity  of 
meeting  face  to  face  and  cross-examining.  More  minutely, — 

2.  Common  Law — Constitutions. — Such  is  both  the  an- 
cient and  modern  common  law  rule,  confirmed  by  our  con- 
stitutions.^' And  it  requires  the  evidence  to  be  delivered 
personally  and  orally  before  the  same  triers  who  are  to 
pronounce  the  verdict  of  guilty  or  not  guilty;  ^°  except 
that, — 

§  1195.     Of  Necessity ,^^ — ^if  a  witness  has  died,^^  or  has 


28.  Ante,  §  1134;  P.  v.  Jones,  24 
Mich.  215;  Rogers  v.  S.,  11  Tex.  Ap. 
608;  May  v.  S.,  15  Tex.  Ap.  430, 
439. 

29.  Post,    §   1204. 

30.  2  Inst.  49;  2  Hawk.  P.  C.  c. 
46,  §  23;  1  Chit.  Crim.  Law,  585; 
Rex  V.  Paine,  1  Salk  281,  5  Mod. 
163;  s.  c,  nom.  Rex  v.  Payne,  1 
Ld.  Raym.  729,  s.  c,  nom.  Rex  v. 
Pain,  Comb.  358,  Holt,  294;  P.  v. 
Restell,  3  Hill,  N.  Y.  289;  C.  v. 
Ricketson,  5  Met.  412,  427;  Reg.  v. 
Upton  St.  Leonard's,  10  Q.  B.  827; 
Reg.  V.  Chapman,  8  Car.  &  P.  558; 
P.  V.  Restell,  3  Hill,  N.  Y.  289; 
Dominges  v.  S.,  7  Sm.  &  M.  475,  45 
Am.  t>.  315;  Johnson  v.  S.,  27  Tex. 
758;  S.  V.  Cherry,  154  N.  C.  1,  24, 
70  S.  E.  294;  Motes  v.  U.  S.,  20  S. 
Ct.  993,  178  XJ.  S.  458;  Kirby  v.  U. 
S.,  19  S.  Ct.  574,  174  U.  S.  47. 

31.  Ante,   §  493  et  seq. 


32.  O'Brian  v.  C,  6  Bush,  563; 
Davis  V.  S.,  17  Ala.  354;  S.  v.  Tay- 
lor, Phillips,  N.  C.  508;  U.  S.  v. 
Penn,  13  Bankr.  Reg.  464;  P.  v. 
Dowdigan,  67  Mich.  95,  38  N.  W. 
920;  Weatherford  v.  S.,  78  Ark.  36, 
93  S  W.  61;  S.  v.  Simmons,  78  Kan. 
832,  98  Pac.  277;  S.  v.  Huds- 
peth, 159  Mo.  178,  60  S.  W. 
136;  Lipscomb  v.  S.,  76  Miss.  223,  25- 
So.  158;  S.  V.  Thompson,  109  La. 
296,  33  So.  320;  Hair  v.  S.,  16  Neb, 
601,  605,  21  N.  W.  464;  S.  v.  John- 
son, 12  Nev.  121,  123;  S.  v.  Walton, 
53  Carey,  557,  99  P.  431;  Sullivan 
V.  S.,  6  Tex.  App.  319,  32  Am.  580; 
Nixon  V.  S.,  53  Tex.  Cr.  325',  327,  10» 
S.  W.  931;  Roquemare  v.  S.,  59  Tex. 
568,  129  S.  W.  1120;  Wyatt  v.  S., 
58  Tex.  Cr.  App.  115,  124  S.  W.  929; 
P.  Elliott,  172  N.  Y.  146,  64  N.  E. 
837,  60  L.  R.  A.  318;  Parks  v.  Com. 
(Va.  1909),  68  S.  E.  462. 
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become  insane  though  but  temporarily,®^  or  by  the  opposite 
party  is  kept  out  of  the  way,®*  or  is  too  ill  or  infirm  to  come 
to  the  court ®^  (for  it  cannot  adjourn  to  his  house®'');  or 
if  from  any  cause  for  which  the  party  is  not  responsible, 
such  as  residence  beyond  the  process  of  the  court,  or  the 
like,  the  witnesses  personal  presence  cannot  be  had  (a  rule 
as  to  which  the  decisions  are  somewhat  indistinct  and  in- 
harmonious) ;  ®''  added  to  which,  if  there  has  been  a  prior 


33.  Archb.  Grim.  PI.  &  Ev.  (13th 
X,ond.  Ed.),  213,  214;  Reg.  v.  Mar- 
shall, Car.  &  M.  147;  Rex  v.  Eris- 
-well,  3  T.  R.  707,  720;  Marler  v. 
S.,  67  Ala.  55,  42  Am.  R.  95.  If 
the  insaaity  will  probably  have 
passed  away  at  any  time  to  which 
the  case  can  reasonably  be  post- 
poned, doubtless  such  is  ordinarily 
the  proper  step,  but  if  there  is  no 
way  of  obtaining  the  competent 
presence  of  the  witness,  it  can  make 
no  difference  whether  his  incapacity 
IS  termed  temporary  or  permanent. 
Por  the  principle  see  McLain  v.  C, 
■99  Pa.  86,  97;  S.  v.  Wheat,  111  La. 
«60,  35  So.  955;  S.  v.  Laque,  41  La. 
Ann.  1070,  6  So.  787;  S.  v.  King,  86 
T^.  Car.  603.  The  death  or  insanity 
of  the  witness  must  be  proved  by 
competent  evidence  and  an  affidavit 
■alone  is  not  enough.  P.  v.  Flyer, 
126  Cal.  379,  58  P.  904;  Johnson  v. 
■Com.,  24  Ky.  L.   842,   70   g.  W.   44. 

34.  Rex  V.  Harrison,  4  Harg.  St. 
Tr.  487,  492,  12  How.  St.  Tr.  833; 
Rex  V.  Morley,  J.  Kel.  55;  S.  v. 
Houser,  26  Mo.  43;  U.  S.  v.  Rey- 
nolds, 1  Utah,  319;  Williams  v.  S., 
19  Ga.  402.  But  see  Berger  v.  P., 
17  111.  426,  65  Am.  D.  672. 

35.  2  Phil.  Ev.  97;  1  Hale,  P.  C. 
■305;  2  Hale,  P.  C.  52;  Reg.  v.  Wil- 
■shaw.  Car.  &  M.  145;  McLain  v. 
C,  99  Pa.  86;  Reg.  v.  Bull,  12  Cox, 
C.   C.   31.     See   post,,  §   1201,'  note. 


Pruitt  V.  S.,  92  Ala.  41,  43,  9  So. 
406;  Matthews  v.  S.,  96  Ala.  62,  11 
So.  203;  Shirley  v.  S.,  144  Ala.  35, 
40  So.  269;  Pate  v.  S.,  158  Ala.  1, 
48  So.  388;  Bell  v.  S.,  158  Ala.  76, 
47  So.  242;  Shackelford  v.  S.,  33 
Ark.  539,  542;  Dolan  v.  S.,  40  Ark. 
454,  461;  Benson  v.  Shotwell,  103 
Cal.  163,  37  Pac.  147;  S.  v.  Timber- 
lake,  59  La.  Ann.  308,  23  So.  276; 
P.  V.  Gilhooley,  187  N.  Y.  551,  80 
N.  E.  1116;  Ozark  v.  S.,  51  Tex.  Cr. 
106,  100  S.  W.  927;  Hobbs  v.  S.,  53 
Tex.  Cr.   71,  112   S.  W.   308. 

36.  Adams  v.   S.,  19  Tex.  Ap.  1. 

37.  Dupree  v.  S.,  33  Ala.  380,  73 
Am.  D.  422;  P.  v.  Newman,  5  Hill, 
N.  Y.  295;  Brogy  v.  C,  10  Grat.  722; 
Bergen  v.  P.,  17  111.  426;  Collins  v. 
C,  12  Bush,  271;  Barron  v.  P.,  1 
Comst.  386;  P.  v.  Devlne,  46  Cal. 
45;  P.  V.  Ward,  4  Par.  Cr.  516; 
Rex  V.  Smith,  2  Stark.  208,  211, 
note;  Sullivan  v.  S.,  6  Tex.  Ap.  319, 
32  Am.  R.  580;  Perry  v.  S.,  87  Ala. 
30,  6  So.  425;  Cooper  v.  S-.,  7  Tex. 
Ap.  194;  S.  V.  Granville,  34  La.  Ann. 
1088;  S.  V.  Riley,  42  La.  Ann.  995, 
8  So.  469;  McCoUum  v.  S.,  29  Tex. 
Ap.  162,  14  S.  W.  1020;  Martlnas  v. 
S.,  26  Tex.  Ap.  91,  9  S.  W.  356; 
Johnson  v.  S.,  26  Tex.  Ap.  631,  640, 

10  S.  W.  235;  Harris  v.  S.,  73  Ala. 
495;    Crook  v.   S.,   27  Tex.  Ap.   198, 

11  S.  W.  444;  S.  v.  Laque,  41  La. 
Ann.   1070,   6   So.   787;    S.   v.   King, 
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proceeding  involving  the  same  issue  between  the  same  par- 
ties,^* conducted  regularly  in  pursuance  of  law,^*  and  there- 
in the  defendant  had  the  opportunity  to  cross-examine  the 
witnesses  against  him,*"  not  otherwise,*^ — what  was  on 


86  N.  C.  603.  There  are  cases  ap- 
parently holding  that  the  former 
testimony  of  a  living  witness  now 
out  of  the  State  is  never  admissi- 
ble. Owens  V.  S.,  63  Miss.  450,  452, 
453;  Burton  v.  S.,  115  Ala.  — ,  22 
So.  585;  Maloney  v.  S.,  91  Ark.  485, 
121  S.  W.  728. 

38.  Davis  v.  S.,  17  Ala.  354;  Reg. 
V.  Langbridge,  1  Den.  C.  C.  448,  2 
Car.  &  K.  975,  3  Cox,  C.  C.  465;  Reg. 
V.  Liedbetter,  3  Car.  &  K.  108.  Tes- 
timony before  the  examining  mag- 
istrate on  a  charge  of  felonious 
wounding  was  deemed  admissible 
on  the  trial  for  murder,  where  the 
injured  person  had  died  of  the 
wound.  Reg.  v.  Beeston,  Dears. 
405.  See  Rex  v.  Radbourne,  1 
Leach,  457. 

39.  Note  to  Rex  v.  Smith,  2 
Stark.  208,  211,  referring  to  obser- 
vation of  Grose,  J.  in  Rex  v.  Lambe, 
2  Leach,  552,  and  to  Rex  v.  Paine, 
1  Salk.  281,  5  Mod.  163.  See  also, 
S.  V.  Johnson,  12  Nev.  1*21;  P.  v. 
Garrett,  6  Cal.  203;  Hawkins  v.  U. 
S.,  3  Okla.  Cr.  Ap.  65,  108  P.  561. 

40.  S.  V.  Harman,  27  Mo.  120; 
Barron  v.  P.,  1  Comst.  386;  Bebee 
V.  P.,  5  Hill,  N.  Y.  32;  Rex  v.  Paine, 
1  Salk.  281;  Rex  y.  "Woodcock,  1 
Leach,  500;  Pyke  v.  Crouch,  1  Ld. 
Raym.  730;  Rex  v.  Dingier,  2  Leach, 
561;  1  Stra.  162;  Bull.  N.  P.  243; 
Rex  V.  Forbes,  Holt,  N.  P.  540; 
Johnson  v.  S.,  26  Tex.  Ap.  631,  640, 
10  S.  W.  235;  S.  v.  Wilson,  24  Kan. 
189,  36  Am.  R.  257;  Sneed  v.  S.,  47 
Ark.  180,  186,  1  S.  W.  68.  And  see 
Rex  V.  Smith,  Russ.  &  Ry.  339,  2 


Stark.  208,  Holt,  N.  P.  614;  Haw- 
kins V.  U.  S.,  3  Okla.  Cr.  Ap.  651, 
108  P.  561;  P.  V.  Case,  105  Mich. 
92,  62  N.  W.  1017;  Com.  v.  Len- 
ousky,  206  Pa.  277,  55  A.  977.  As 
to  permanent  or  temporary  absence 
from  the  State.  S.  v.  Kline,  109^ 
La.  603,  33  So.  618,  affd  in  194- 
U.  S.  258,  48  L.  Ed.  965,  24  S.  Ct. 
650;  Burton  v.  S.,  115  Ala.  1,  22  So. 
585;  Jaeolic,  133  Ala.  1,  32  So.  158; 
Kirkland  v.  S.,  141  Ala.  45,  37  So. 
352;  Morris  v.  S.,  146  Ala.  66,  41  So. 
274;  P.  V.  Cady,  117  Cal.  10,  48  P. 
908;  S.  V.  Nelson,  68  Kan.  566,  75- 
P.  505;  S.  V.  Wheat,  111  La.  860,  35 
So.  955;  P.  V.  Gelhooley,  95  N.  Y.  S. 
636,  108  A.  D'.  234,  19  N.  Y.  Cr.  541; 
Hardin'v.  S.,  57  Tex.  Cr.  401,  123  S. 
W.  613;  P.  V.  Leavens,  12  Cal.  Ap. 
78,  106  P.  1103;  Malony  v.  S.,  91 
Ark.  485,  121  S.  W.  728;  Hobbs  v. 
g.,  55  Tex.  Cr.  299,  117  S.  W.  811. 

41.  S.  V.  Hill,  2  Hill,  S.  C.  607,. 
27  Am.  D.  406;  S.  v.  Campbell,  1 
Rich.  124;  P.  v.  Cole,  43  N.  Y.  508; 
Rex  V.  Dingier,  2  Leach,  561;  S.  v. 
Porter,  74  Iowa,  623,  38  N.  W.  514; 
Wray  v.  S.,  154  Ala.  36,  45  So.  697, 
15  L.  R.  A.  (N.  S.)  493n;  Butler  v. 
S.,  83  Ark.  272,  103  S.  W.  382;  S. 
V.  O'Brien,  81  Iowa,  88,  46  N.  W. 
752;  S.  V.  Herlihy,  102  Me.  310,  6() 
Atl.  643;  Hair  v.  S.,  16  Neb.  601„ 
605,  21  N.  W.  464;  Com.  v. 
Lenousky,  206  Pa.  277,  55  Atl.  977; 
Cline  V.  S.,  36  Tex.  Cr.  320,  36  S. 
W.  1099,  37  S.  W.  722,  61;  Pratt 
V.  S.,  53  Tex.  Cr.  281,  109  S.  W. 
138. 
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sucli  former  hearing  testified  to  by  a  witness  whose  pres- 
ence cannot  now  be  had  may  be  shown  against  the  defend- 
ant.*^ Where,  since  such  witness  gave  in  his  testimony, 
he  has  been  convicted  of  an  infamous  crime  rendering' 
him  incompetent,  the  testimony  is  lost;  for  now  his  inca- 
pacity appears,  though  it  did  not  then.*^  Familiar  illus- 
trations are — 

§  1196.  1.  Former  Trial. — In  the  circumstances  thus 
explained,  what  the  witness  swore  to  at  a  former  trial  of 
the  same  cause,  or  another  presenting  the  same  issue  be- 
tween the  same  parties,  may  be  shown  in  evidence.**  And — 

2.  The  Proof  of  such  Former  Testimony — may  be  from 
any  one  who  heard  it,  and  who,  with  or  without  the  aid  of 
meniioranda,  can  state  the  entire  substance  of  it,  though 
not  the  exact  words;  *^  still,  we  have  a  few  cases  requiring- 


42.  Rex  V.  Buckworth,  2  Ket. 
403,  T.  Raym.  170;  U.  S.  v.  Wood, 
3  Wash.  C.  C.  440;  C.  v.  Richards, 
18  Pick.  434,  29  Am.  D.  60S;  TJ. 
S.  V.  Macomb,  5  McLean,  286;  Sum- 
mons V.  S.,  5  Ohio  St.  325;  Ken- 
drick  V.  S.,  10  Humph.  479  (see 
S.  V.  Atkins,  1  Tenn.  229);  S.  v. 
McO'Blenis,  24  Mo.  402,  69  Am.  D. 
435;  S.  V.  Baker,  24  Mo.  437;  S.  v. 
Houser,  26  Mo.  431;  S.  v.  Elliott,  90 
Mo.  350,  2  S.  W.  411.  Such  is  by 
all  opinions  the  'doctrine  in  civil 
causes;  but  there  may  be  a  State 
or  two  wherein  it  is  not  received 
in  criminal.  Owens  v.  S.,  63  Miss. 
450;  Finn  v.  C,  5  Rand.  701; 
Mendum  v.  C,  6  Rand.  704;  Brogy 
V.  C,  10  Grat.  722.  And  see  P.  v. 
Diaz,  6  Cal.  248;  Lucas  v.  S.,  96 
Ala.  51,  11  So.  216;  Putnal  v.  S., 
56  Pla.  86,  47  So.  864;  S.  v.  Fitz- 
gerald, 63  Iowa,  268,  19  N.  W.  202; 
S.  V.  Walton,  53  Ore.  557,  99  Pac. 
431;  Com.  v.  Cleary,  148  Pa.  St. 
26,  23  Atl.  1110,  1113;  Com.  v.  Keck, 
148  Pa.  St.  639,  24  Atl.  161;  Sullivan 


V.  S.,  6  Tex.  Ap.  319,  32  Am.  580; 
Arnwine  v.  S.,  54  Tex.  Cr.  213,  114 
S.  W.  796,  802. 

43.  LeBaron  v.  Crombie,  14- 
Mass.  234;  St.  Louis,  etc.  Ry.  v.. 
Harper,  50  Ark.  157,  7  Am.  St.  86, 
6  S.  W.  720. 

44.  O'Brian  v.  C,  6  Bush,  563; 
S.  V.  Johnson,  12  Nev.  121;  KeaiL 
V.  C,  10  Bush,  190,  19  Am.  R.  63; 
Johnson  v.  S.,  1  Tex.  Ap.  333;  Black 
V.  S.,  1  Tex.  Ap.  368;  Pope  v.  S.,  22 
Ark.  372;  Summons  v.  S.,  5  Ohio- 
St.  325;  Kendrick  v.  S.,  10  Humph. 

'479;  Cox  v.  S.,  28  Tex.  Ap.  92,  12' 
S.  W.  493;  cases  cited  ante,  §  1195; 
P.  V.  Devine,  46  Cal.  45. 

45.  Kendrick  v.  S.,  16  Humph. 
479;  SumtQons  v.  S.,  5  Ohio  St.  325; 
Young  V.  Dearborn,  2  Fost.  N.  H> 
372;  S.  V.  Able,  65  Mo.  357;  P.  v. 
Murphy,  45  Cal.  137;  Barnett  v.  P.,. 
54  111.  325;  S.  v.  Cook,  23  La.  An. 
347  (compare  with  S.  v.  Oliver,  4$ 
La.  Ann.  1003) ;  Kean  v.  C,  lO- 
Bush,  190,  19  Am.  R.  63;  Davis  v. 
S.,  17  Ala.  354;  Potts  v.  S.,  26  Tex. 
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the  words.*®  Of  course,  the  latter  are  equally  good  with 
"the  substance;  as.  they  may  be  read  by  the  official  stenog- 
rapher from  his  minutes,*''  which  alone  are  inadmissible.*" 
Again, — 

§  1197.  Examination  before  Magistrate. — Since  the  laws 
in  all  our  States  provide  for  a  preliminary  examination 
"before  a  committing  magistrate,  what  a  witness  testified 
"to  therein  may,  in  the  circumstances  we  are  considering, 
Tse  shown.*"  The  manner  of  the  showing  will  depend  on 
"the  form  of  the  provision.     Thus, — 


Ap.  663,  14  S.  W.  456;  S.  v.  Fltz- 
serald,  63  Iowa,  268,  19  N.  W.  202; 
Gilbreatli  v.  S.,  26  Tex.  Ap.  315,  9 
«.  "W.  618;  Avery  v.  S.,  10  Tex.  Ap. 
199;  Wade  v.  S.,  7  Bax.  80;  Pur- 
year  V.  S.,  63  Ga.  692;  Mitchell  v. 
■S.,  71  Ga.  128;  S.  v.  O'Brien,  81 
Iowa,  88,  46  N.  W.  752;  Poe  v.  S., 
•95  Ark.  172,'  129  S.  W.  292;  S.  v. 
Able,  65  Mo.  357,  369,  373;  Brown 
V.  Com.,  73  Pa.  St.  321,  13  Am.  740; 
Jackson  v.  S.,  81  Wis.  127,  51  N. 
W.  89^;  S.  V.  Herlihy,  102  Me.  310, 
:S15,  66  A.  643. 

46.  C.  V.  Richards,  18  Pick.  434', 
•29  Am.  D.  6808;  Smith  v.  Smith, 
Wright,  Ohio,  643;  Warren  v. 
TSTichols,  6  Met.  261;  V.  S.  v.  Wood, 
3  Wash.  C.  C.  440. 

47.  Sage  v.  S.,  127  Ind.  15,  26  N. 
'E.  667;  Watrous  v.  Cunningham,  71 
Gal.  30,  11  P.  811;  Burton  v.  S., 
115  Ala.  1,  22  So.  585;  S.  v.  Kendig, 
133  Iowa,  164,  110  N.  W.  463;  Aus- 
tin V.  Com.,  124  Ky.  55,  98  S.  W. 
■295,  30  Ky.  L.  295;  Moore  v.  Com., 
143  Ky.  405,  136  S.  W.  608;  S.  v. 
Trederic,  69  Me.  400;  S.  v.  Bolden, 
109  La.  484',  33  So.  571;  P.  v.  Sligh, 
48  Mich.  54,  58,  11  N.  W.  782; 
Hair  v.  S.,  16  Neb.  601,  606,  21  N. 
W.  464;  Flohr  v.  Ter.,  14  Okla.  417, 
78   Pac.   565;    Dowd  v.   S.,   52   Tex. 


Cr.  563,  108  S.  W.  389;  Hobbs  v. 
S.,  53  Tex.  Cr.  71,  112  S.  W.  308; 
S.  V.  Peterly,  33  Wash.  599,  74  Pac. 
810;  Rounds  v.  S.,  57  Wis.  45,  47, 
52,  14  N.  W.  865;  Jackson  v.  S.,  81 
Wis.  127,  51  N.  W.  89;  Morawitz 
V.  S.,  49  Tex.  Cr.  366,  91  S.  W.  217. 
The  written  testimony  signed  by 
absent  witness  received  in  Wilkins 
V.  S.,  68  Ark.  441,  60  S.  W.  30;  as  to 
transcripts  see  Cunning  v.  S.,  79 
Miss.  284,  30  So.  658;  Gamblin  v. 
S.,  82  Miss.  73,  33  So.  724;  McMas- 
ters  V.  S.,  83  Miss.  1,  35  So.  302. 

Interpreter, — where  the  testi- 
mony was  delivered  through,  P. 
V.  Ah.  Yute,  56  Cal.  119;  P.  v.  Lee 
Fat,  54  Cal.  527. 

48.  P.  V.  Sligh,-  48  Mich.  54,  11 
N.  W.  782;  P.  v.  Chung  Ah  Chue, 
57  Cal.  567;  P.  v.  Qurise,  59  Cal. 
343,  unless  by  statute.  P.  v.  Lewan- 
douski,  143  Cal.  574,  77  P.  467;  P. 
V.  Bulkley,  143  Cal.  375,  77  P.  169. 

49.  U.  S.  v.  Penn,  13  Bankr.  Reg. 
464;  Davis  v.  S.,  17  Ala.  354;  S.  v. 
Hooker,  17  "Vt.  658;  Rex  v.  Barber, 
1  Root,  76;  Reg.  v.  Williams,  12 
Cox  C.  C.  101;  S.  v.  Stewart,  34' 
La.  Ann.  1037;  Davis  v.  S.,  9  Tex. 
Ap.  363;  P.  V.  Nelson,  85  Cal.  421, 
24  P.  1006;  P.  V.  Dowdigan,  67 
Mich.  95,  38  N.  W.  920;  Pinkney  v. 
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§  1198.  Our  Common  Law — on  the  subject  comes  from 
two  ancient  English  statutes,  which  were  accepted  as  of 
common-law  force  in  Pennsylvania,^"  in  Maryland,^  ^  and 
Phil.  &  M.  c.  13,  §  4,  5;  and  2  &  3  Phil.  &  M.  c.  10.  By  them, 
probably  in  the  other  States  generally.  They  are  1  &  2 
justices  of  the  peace,  committing  or  bailing  one  on  a  charge 
of  felony,  were  to  "take  the  examination  of  the  said  pris- 
oner, and  information  of  them  that  bring  him,  of  the  fact 
and  circumstances  thereof,"  and  reduce  to  writing  "the 
same  or  as  much  thereof  as  shall  be  material  thereof  to 
prove  the  felony, ' '  and  certify  it  to  the  court  before  which 
the  further  proceedings  were  to  occur.  And  a  similar  com- 
mand was  laid  upon  coroners  taking  inquisitions.  Now, 
these  statutes  being  silent  as  to  what  should  be  done  with 
the  certified  examinations,  it  results  from  the  foregoing 
and  other  principles  that, — 

§  1199.  1.  As  the  Testimony — before  the  magistrate  or 
coroner  is  thus  by  command  of  law  reduced  to  writing,  a 
familiar  rule  of  evidence  excludes  oral  proofs  of  it,  but  its 
written  form  must  be  produced.^^  and  it  is  competent;  ^^ 
whereas,  were  there  no  provision  for  putting  the  evidence 
in  writing,  oral  testimony  to  it  would  be  good  and  in  the 
correct  form.^*     But — 

2.    Misdemeanor  and  Treason.— As  these  statutes  relate 

S.,   12   Tex.  Ap.   352;    Evans  v.   S.,  50.    Report  of  the  Judges,  3  Bina. 

12  Tex.  Ap.  370;    S.  v.  Harvey,  28  595.  620. 

La.  Ann.  105;   P.  v.  Carty,  77  Cal.  51.     Kilty  Rep.  Stats.  234. 

213,  19  P.  490;  Dolan  v.  S.,  40  Ark.  52.     Reg.  v.  Taylor,  8  Car.  &  P. 

454;   cases  cited  ante,  §  1195.     But  726;  Rex  v.  Fearshire,  1  Leach,  202. 

see  Nelson  v.    S.,    2    Swan,    Tenn.  And    see    Orrok   v.    Commonwealth 

237;    S.  V.  McLeod,  1  Hawks,  344;  Ins.   Co.,  21  Pick  456,  465,  32  Am. 

S.  V.  Collins,  32  Iowa,  36;  P.  v.  Ed-  D.  271;   post,   §  1213;    Powell  v.  S. 

wards,  14  Cal.  Ap.  128,  111  P.  263;  (Miss.  1898),  23  So.  266. 

S.    V.    Timberlake,    5d    La.    308,    23  53.     Reg.   v.   Langhridge,   1   Den. 

So.  276;  P.  V.  Butler,  111  Mich.  483,  C.  C.  448,  2  Car.  &  K.  975,  3  Cox 

69  N.  W.  734;  Hobbs  v.  S.,  55  Tex.  C.  C.  465;  Hurley  v.  S.,  29  Ark.  17; 

Cr.  Ap.  299,  117  S.  W.  811.    Though  S.   v.   Valentine,   7   Ire.   225;    P.   v. 

accused   was    not    represented    by  Restell,    3   Hill,   N.   Y.   289';    Tharp 

counsel.    Poe  v.  S.,  95  Ark.  172,  129  v.  S.,  15  Ala.  749. 

S.  W.  292.  54.     Ante,    §§    1196,    1197. 
2  C.  P.— 65 
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onyl  to  felony,  a  certified  examination  in  a  case  of  misde- 
meanor,55  or,  it  seems,  of  treason,'^  was  not  admissible. 
Moreover, — 

3.  The  Statutory  Directions — as  to  taking  the  evidence- 
must  in  all  other  respects  have  been  complied  with,^^  'and 
it  must  be  duly  certified.^* 

4.  Destroyed  or  Lost,— if  the  written  testimony  is  showrt 
to  be,  proof  of  it  may  be  made  orally.^^ 

§  1200.  Depositions  before  a  Coroner, — taken  under  a. 
statute  like  the  old  English  ones,^"  in  the  absence  of  the- 
accused  party,  and  signed  by  the  coroner  as  such,*i  are  by 
some  English  opinions  receivable;  ^^  but  certainly  they 
would  not  be  competent  with  us.^^ 


55.  Rex  V.  Pain,  Comb.,  358, 
359;  s.  c.  nom.  Rex  v.  Payne,  1 
Ld.  Raym.  729.  See  Rex  v.  Fear- 
shire,  1  Leach,  202.  In  1826,  In 
England,  these  old  statutes  were, 
by  7  Geo.  4,  c.  64,  §  2-5,  slightly 
modified,  and  extended    to    Include 

Misdemeanor,  or  suspicion  there- 
of," in  addition  to  felony.  The 
later  statute  there  is  11  &  12  Vict, 
c.  42,  §§  17,  18. 

56.  1  Hale  P.  C.  305;  Foster, 
337. 

57.  Rex  V.  Dingier,  2  Leach,  561; 
Reg.  V.  Johnson,  2  Car.  &  K.  355; 
Reg.  V.  Arnold,  8  Car.  &  P.  621; 
Reg.  V.  Johnson,  2  Car.  &  K.  394; 
Adams  v.  S.,  19  Tex.  Ap.  250. 

As  to  the  form, — see  Rex  v.  Flem- 
ming,  2  Leach,  854;  Reg.  v.  Os- 
borne, 8  Car.  &  P.  113;  Reg.  V. 
France,  2  Moody  &  R.  207;  Clark 
V.  S.,  28  Tex.  Ap.  189',  19  Am.  St. 
817,  12  S.  W.  729. 

Magistrate  as  witness — Though 
the  testimony  of  the  magistrate  to 
the  correctness  and  regularity  of 
the  depositions  is  not  legally  essen- 
tial, it  is  sometimes  deemed  prac- 
tically desirable.    Reg.  v.  Pikesley, 


9  Car.  &  P.  124;  Reg.  v.  Wilshaw, 
Car.  &  M.  145.  See  Tharp  v.  S.,  15- 
Ala.  749. 

58.  O'Connell  v.  S.,  10  Tex.  Ap. 
567;  Dunlap  v.  S.,  9  Tex.  Ap.  179, 
35  Am.  R.  736;  S.  v.  Frederic,  6* 
Me.  400;  P.  v.  Morine,  54  Cal.  575; 
Kerry  v.  S.,  17  Tex.  Ap.  178,  50 
Am.  R.  122. 

59.  Potts  V.  S.,  26  Tex.  Ap.  663,. 
14  S.  W.  456. 

60.  Ante,    §    1198. 

61.  Rex  V.  England,  2  Leach,  767^ 
770. 

62.  Archb.  Crlm.  PI.  &  Ev.  (13th 
Lond.  Ed.)  213,  214,  referring  to- 
Bull.  N.  P.  242;  2  Phil.  Ev.  91;  per 
BuUer,  J.,  In  Rex  v.  Eriswell,  3  T. 
R.  707,  713;  2  Stark.  Ev.  384;  Rex 
V.  Puefoy,  Peake  Ev.  64;  Jervis 
Cor.  217,  218.  See  also  Reg.  v. 
Thompson,  13  Cox  C.  C.  181. 

63.  S.  V.  McElmurray,  3  Strob- 
33;  S.  V.  Campbell,  1  Rich.  124. 
As  to  Louisiana,  S.  v.  McNeil,  33 
La.  Ann.  1332;  Pooler  v.  S.,  9T 
Wis.  627,  73  N.  W.  336,  but  com- 
pare "West  V.  S.,  109  La.  622,  33 
So.  618,  affirmed  in  194  TJ.  S.  258, 
24  S.  Ct.  650,  48  L.  Ed.  975. 
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§  1201.  Epitomized — is  the  common-law  doctrine  as  to 
depositions  before  committing  magistrates,  taken  under 
statutes  like  the  former  English  ones,  in  the  later  11  &  12 
Vict.  c.  42,  §  17,  thus:  "If,  upon  the  trial,"  it  appears  "that 
any  person  whose  deposition  shall  have  been  taken  as  afore- 
said is  dead,  or  is  so  ill  as  not  to  be  able  to  travel,®*  and 
if  also  it  be  proved  that  such  deposition  was  taken  in  the 
presence  of  the  person  so  accused,  and  that  he  or  his  coun- 
sel or  attorney  had  a  full  opportunity  of  cross-examining- 
the  witness,  then,  if  such  deposition  purport  to  be  signed 
by  the  justice  by  or  before  whom  the  same  purports  tO' 
have  been  taken,  it  shall  be  lawful  to  read  such  deposition 
as  evidence  in  such  prosecution,  without  further  proof 
thereof,  unless  it  shall  be  proved  that  such  deposition  was 
not  in  fact  signed  by  the  justice  purporting  to  sign  the 
same." 

§  1202.  1.  To  Contradict  a  Witness, — these  depositions 
and  written  examinations  are  sometimes  used  on  the  trial.®^ 
In  such  a  case,  the  opportunity  of  cross-examination  and 
other  like  formalities  are  immaterial."® 

2.  The  Evidence  at  the  Trial — is  not  restricted  to  that 
before  the  magistrate,  or  to  what  the  witness  testified  ta 
there.®'' 

64.  III.— See  Reg.  V.  Riley,  3  Car.  746;  P.  v.  Rector,  19  Wend.  569 r 
&  K.  116;  Reg.  v.  Farrell,  Law.  Sanchez  t.  P.,  4  Par.  Cr.  535;; 
Rep.,  2  C.  C.  116,  12  Cox  C.  C.  505,  Wormeley  v.  C,  10  Grat.  658;  Nel- 
9  Bng.  Rep.  499'.  Pregnacy,  with  son  v.  S.,  1  Swan,  Tenn.  237;  S.  v. 
daily  and  hourly  expectation  of  McLeod,  1  HawkSi  344;  S.  v. 
■being  confined,  is  illness  within  Lazarus,  1  Mill,  34,  35;  Coppage  v. 
this  statute.  Reg.  v.  Wellings,  3  C,  3  Bush,  532;  S.  v.  Phillips,  2* 
<3.  B.  D.  426;  Reg.  v.  Heesom,  14  Mo.  475;  S.  v.  Hull,  26  Iowa,  292; 
Cox  C.  C.  40,  20  Bng.  Rep.  384;  Reg.  Wilson  v.  S.  (Ind.  1911),  93  N.  E.. 
V.  Goodfellow,  14  Cox  C.  C.  326.  In  609;  S.  v.  Rlpey,  229  Mo.  657,  129 
Reg.  V.  Scaife,   2  Den.   C.   C.   281,  S.  W.  646. 

286,  17  Q.  B.  238,  It  was  Intimated  66.    lb.;    P.    v.   Devine,    44    Cal. 

that  this  provision  as  to  a  sick  wit-  452;  Stephens  v.  P.,  19  N.  Y.  549; 

ness  was  new;  hut  see  ante,  §  1195.  P.  v.  Arnold,  43  Mich.  303,  38  Am. 

65.  Reg.  V.  Taylor,  8  Car.  &  P.  R.  182. 

726;   Reg.  v.  Hallett,  9  Car.  &  P.  67.    Reg.  v.  Ward,  2  Car.  &  K. 

748;   Reg.  t.  Griffiths,  9  Car.  &  P.      759';    S.  v.  Bowers,  17  Iowa,  46. 
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§  1203.  Before  the  Grand  Jury, — doubtless,  is  admissi- 
ble all  evidence  of  former  testimony  which  will  be  so  at 
the  trial.^®  It  has  been  so  held  of  depositions  under  stat- 
utes like  11  &  12  Vict.  c.  42,  §  17.«« 

1204.  Constitutional — "Face  to  Face." — The  law,  as 
expounded  in  the  foregoing  sections,  is  not  in  conflict  with 
the  constitutional  guaranty,  to  an  indicted  person,  of  the 
right  "to  meet  the  witnesses  against  him  face  to  face." 
At  his  already  explained  opportunity  to  cross-examine 
them,''"  he  does  or  may  thus  meet  them.^^    Again, — 

§  1205.  Waiver — Consent. — A  party,  having  the  power 
to  waive  most  rights,''^  may  under  various  circumstances 
waive  this  one,''^  and  by  consent  submit  to  evidence  by  dep- 
ositions, and  to  other  testimony  not  delivered  orally  at  the 
trial.''*    And- 


es.   Ante,   §  865    (1,  2). 

69.  Reg.  V.  Clements,  2  Den.  C. 
C.  251;  P.  V.  Stuart,  4  Cal.  218,  225; 
Keg.  V.  Gerrans,  13  Cox  C.  C.  158; 
Heg.  V.  Wilson,  12  Cox  C.  C.  622. 

70.  Ante,  §§  1194,  1195;  Wilson 
V.  S.  (Ind.  1911),  93  N.  B.  609;  P. 
V.  Furlong,  127  N.  Y.  S.  422. 

71-  C.  V.  Richards,  18  Pick.  434, 
29  Am.  D.  608;  Summons  v.  S.,  5 
Ohio  St.  325;  P.  v.  Oiler,  66  Cal. 
101,  4  P.  1066;  Sage  v.  S.,  127  Ind. 
15,  25,  26  N.  E.  667;  P.  v.  Pen- 
hollow,  42  un,  103;  Hair  v.  S.,  16 
Neb.  601,  21  N.  W.  464.  Compare 
•with  ante,  §  1134.  And  see  Rey- 
nolds V.  V.  S.,  98  U.  S.  145;  S.  v. 
Heffernan,  24  S.  D.  1,  123  N.  W. 
■87;  S.  V.  Greene  (Utah  1911),  115 
■p.  181;  S.  V.  Walton,  53  Ore.  557, 
■99  P.  431;  West.  v.  Louisiana,  194 
U.  S.  248,  24  S.  Ct.  605,  48  L.  Ed. 
965;  affirming  109  La.  622,  33  So. 
618;  Reynolds  v.  U.  S.,  98  TJ.  S. 
145;.  Mattox  t.  U.  S.,  15  S.  Ct.  337, 
156  IT.  S.  237;  Murray  v.  Louisiana, 
16   S.  Ct.  990,   163  U.  S.   101.     See 


contra,  Kirby  v.  U.  S.,  19  S.  Ct.  574, 
174  U.  S.  47;  Motes  v.  U.  S.,  20  S. 
Ct.  993,  178  U.  S.  458. 

72.  Ante,   §   117  et  seq. 

73.  Allen  v.  S.,  16  Tex.  Ap.  237; 
Williams  v.  S.,  61  Wis.  281,  21  N. 
W.  56;  Gore  v.  S.,  52  Ark.  285, 
286,  12  S.  W.  564;  S.  v.  Wagner, 
78  Mo.  644,  47  Am.  R.  131;  Hancock 
V.  S.,  14  Tex.  Ap.  392;  S.  v.  Fooks, 
65  Iowa,  452  21  N.  W.  561,  773;  But- 
ler V.  S.,  97  Ind.  378;  Smith  v.  S., 
146  Wis.  Ill,  130  N.  W.  461. 

74.  Rex  V.  Morphew,  2  M.  &  S. 
602;  S.  V.  Poison,  29  Iowa,  133; 
Hurley  v.  S.,  29  Ark.  17;  S.  v. 
Bowen,  4  McCord,  254;  P.  v. 
Guidici,  100  N.  Y.  503,  3  N.  E.  493; 
Wlghtman  v.  P.,  67  Barb.  44.  See 
Johnson  v.  S.,  27  Tex.  758;  P.  v. 
Lee,  49  Cal.  37.  Certificate  of  clerk 
showing  his  failure  to  find  record 
of  order  of  naturalization  of  de- 
fendant inadmissible  under  consti- 
tution. P.  V.  Bromwich,  24  N.  Y. 
Cr.  R.  159,  119  N.  Y.  S.  833. 
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§  1206.  For  the  Defendant, — under  statutes  or  by  con- 
sent of  the  prosecuting  officer,  evidence  may  be  taken  by 
ordinary  deposition.'^^  The  court  sometimes  compels  such 
officer's  consent,  by  refusing  to  try  the  ease  unless  he  will 
give  itJ** 


75.  See  the  statutes  of  various 
States.  And  see  McLane  v.  S.,  4 
Ga.  335;  P.  v.  Oiler,  66  Cal.  101,  4 
P.  1066;  Newton  v.  S.,  21  Fla.  53; 
U.  S.  V.  Cameron,  5  McCrary,  93,  15 
Fed.  Rep.  794;  U.  S.  v.  Wilder,  4 
"Woods,  475,  14  Fed.  Rep.  393; 
Kaelin  v.  C,  84  Ky.  354,  1  S.  W. 
594.     Deposition  of  sick  witness  at 


his  home  before  a  magistrate  re- 
ceived against  accused  when  he 
had  opportunity  to  cross-examine. 
P.  V.  Droste,  160  Mich.  66,  125  N. 
W.  87. 

76.  Anonymous,  stated  Cowp. 
174;  Anonymous,  stated  8  Rich. 
461;  S.  V.  Bowen,  4  McCord,  254, 
256. 


CHAPTER  LXXXI. 


DYING  DECLARATIONS. 


§  1207.  1.  Defined, — Dying  declarations  are  affirma- 
tions under  the  sanction,  not  of  an  oath/'^  but  of  the  solemn 
sense  of  impending  death;  ''^  of  necessity,  made  without 
cross-examination,'^''  and  for  the  protection  of  life  accepted 
as  ■  anomalous  evidence  ^°  simply  in  criminal  prosecutions 
for  homicide.®^    Hence, — 


77.  Gray  v.  Goodrich,  7  Johns. 
95;  Ashton's  Case,  2  Lewin,  147; 
Rex  V.  Woodcock,  1  Leach,  500, 
501;   S.  V.  Oliver,  2  Houst.  585. 

78.  Rex  V.  Woodcock,  supra; 
Reg.  V.  Forester,  10  Cox  C.  C.  368, 
4  Fost.  &  F.  857;  Donnelly  v.  S.,  2 
Dutcher,  463,  601;  McHugh  v.  S., 
31  Ala.  317;  Scott  v.  P.,  63  111.  508; 
Reg.  V.  Reaney,  Dears.  &  B.  151,  7 
Cox  C.  C.  209,  40  Eng.  L.  &  Eq. 
552;  Lowry  v.  S.,  12  Lea,  142; 
Hammil  v.  S.,  90  Ala.  577,  8  So. 
380;  Cole  v.  S.,  105  Ala.  76,  16  So. 
762;  White  v.  S.,  Ill  Ala.  92,  21  So. 
330;  P.  V.  Glover,  141  Cal.  233,  74 
Pac.  745;  Fogg  v.  S.,  81  Ark.  417,  99 
S.  W.  537;  Brennan  v.  P.,  37  Colo. 
256,  86  Pac.  79;  S.  v.  Cronln,  64 
Conn.  293,  305,  29  Atl.  536;  Gard- 
ner V.  S.,  55  Fla.  25,  45  So.  1028; 
Sutherland  v.  S.,  121  Ga.  190,  48  S. 
E.  915;  Pyle  v.  S.,  4  Ga.  Ap.  811,  62 
S.  E.  540;  Brom  v.  P.,  216  111.  14'8, 
74  N.  E.  790;  Archibald  v.  S.,  122 
Ind.  122,  123,  23  N.  E.  758;  S.  v. 
Schmidt,  73  Iowa,  469,  35  N.  W. 
590;  S.  V.  Knoll,  69  Kan.  767,  77 
Pac.  580;  Brown  v.  Com.,  83  S.  W. 
645,    26   Ky.    L.   1269;     Bricker    v. 


Com.,  102  S.  W.  1175,  31  Ky.  L. 
596;  S.  V.  Daniels,  115  La.  59,  38 
So.  894;  Com.  v.  Brewer,  164  Mass. 
577,  42  N.  E.  92;  Com.  v.  Bishop, 
165  Mass.  148,  42  N.  E.  560;  S.  v. 
Wilson,  121  Mo.  434,  442,  26  S.  W. 
357;  Collins  v.  S.,  46  Neb.  37,  64  N. 
W.  432;  Peak  v.  S.,  50  N.  J.  L.  179, 
182,  12  Atl.  701 ;  P.  v.  Del  Vermo, 
192  N.  Y.  470,  85  N.  E.  690;  Bilton 
V.  Territory,  1  Okla.  Cr.  566,  99  Pac. 
163;  Com.  v.  Mika,  171  Pa.  St.  273, 
33  Atl.  65;  S.  v.  Banister,  35  S. 
Car.  290,  296,  14  S.  E.  678;  S.  v. 
Faile,  41  S.  Car.  551,  19  S.  E.  690; 
S.  V.  McCoomer,  79  S.  Car.  63,  60 
S  E.  237;  S.  v.  Clark,  64  W.  Va. 
625,  63  S.  E.  402. 

79.  S.  v.  Brunette,  13  La.  Ann. 
45;  Collier  v.  S.,  13  Ark.  676;  Lane 
V.  S.  (Tex.  Cr.  Ap.  1910),  129  S. 
W.  353. 

80.  S.  V.  Bohan,  15  Kan.  407; 
Walker  v.  S.  37  Tex.  366. 

81.  Thompson  v.  S.,  24  Ga.  297; 
Gibson  v.  C,  2  Va.  Cas.  Ill;  King 
V.  C,  2  Va.  Cas.  78;  Hill  v.  C,  2 
Grat.  594;  Wright  v.  S.,  41  Tex.  246; 
Reg.  V.  Whitworth,  1  Fost.  &  F. 
382;  Hill  v.  S.,  41  Ga.  484;   Rex  v. 
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2.  The  Limits — are,  that  the  declaration  must  proceed 
from  the  very  person  alleged  to  have  been  killed,*^  one  from 
any  third  person  not  being  admissible;  ®*  it  must  relate  to 
"the  circumstances  of  the  killing  and  by  whom;  *.*  it  cannot 
also  include  what  went  before,*^  or  a  separate  and  discon- 


Hutchinson,  2  B.  &  C.  608,  note; 
^ast  Tennessee,  etc.  Rid.  v.  Maloy, 
77  Ga.  237,  2  S.  E.  941;  P.  v.  Fong 
Ah  Sing,  70  Cal.  8,  13,  11  Pac.  323; 
"Weaver  v.  P.,  47  Colo.  617,  108  P. 
331;  McBride  v.  P.,  5  Colo.  Ap.  91, 
37  P.  953;  S.  v.  Baldwin,  79  Iowa, 
714,  45  N.  W.  297;  Mitchell  v.  Com., 
14  S.  W.  489,  12  Ky.  L.  458;  S.  v. 
Harris,  112  La.  937,  36 ,  So.  810; 
■S.  V.  Nelson,  101  Mo.  464,  14  S.  W. 
712;  P.  V.  Smith,  104  N.  Y.  491, 
10  N.  E.  873,  58  Am.  537n;  P.  v. 
•Schiavi,  96  Ap.  Div.  479,  89  N.  Y. 
•S.  564;  S.  V.  McCoomer,  79  S.  Car. 
"63,  60  S.  E.  237;  Connell  v.  S.,  46 
Tex.  Cr.  Ap.  259,  81  S.  W.  746; 
Richards  v.  Com.,  107  Va.  881,  59 
S.  E.  1104. 

82.  Brown  v.  C,  73  Pa.  321,  13 
Am.  R.  740;  S.  v.  Bohan,  supra; 
Benavides  v.  S.,  31  Tex.  579;  Hud- 
«on  V.   S.,  3  Coldw.   355. 

83.  West  V.  g.,  76  Ala.  98; 
Poteete  v.  S.,  9  Bax.  261,  40  Am.  R. 
■SO;    S.  V.  Westfall,  49  Iowa,   328. 

84.  S.  V.  Draper,  65  Mo.  335;  P. 
T.  Knapp,  26  Mich.  112;  Leiber  v. 
■C.,  9  Bush,  11;  Rex  v.  Mead,  2  B. 
^  C.  605,  608;  Nelson  v.  S.,  7 
Humph.  542;  S.  v.  Shelton,  2  Jones, 
N.  C.  360,  64  Am.  D.  587;  Moore  v. 
•S.,  12  Ala.  764,  46  Am.  D.  276; 
Hackett  v.  P.,  54  Barb.  370;  P.  v. 
Davis,  56  N.  Y.  95,  103;  Lister  v.  S., 
1  Tex.  Ap.  739;  Reg.  v.  Hind,  Bell, 
■C.  C.  253,  8  Cox,  C.  C.  300;  McLean 
V.  S.,  16  Ala.  672;  Walker  v.  S.,  52 
Ala.  192;  Johnson  v.  S.,  17  Ala.  618; 
Crookham    v.    S.,    5    W.    Va.    510; 


Collins  v.  C,  12  Bush,  271;  Dumas 
V.  S.,  65  Ga.  471;  Boyle  v.  S.,  105 
Ind.  469,  55  Am.  R.  218,  5  N.  E. 
203;  P.  V.  Sweeney,  41  Hun,  332; 
Puryear  v.  C,  83  Va.  51,  1  S.  E.  512; 
Bi-own  V.  S.,  74  Ala.  478;  S.  v. 
Schmidt,  73  Iowa,"  469,  35  N.  W. 
590;  g.  V.  Furney,  41  Kan.  115,  13 
Am.  St.  262,  21  P.  213;  Whitaker 
v.  S.,  79  Ga.  87,  3  S.  E.  403; 
Vaughan  v.  C,  86  Ky.  431,  6  S.  W. 
153;  Irby  v.  S.,  25  Tex.  Ap.  203,  7 
S.  W.  705;  Starr  v.  Com.,  97  Ky.  193, 
30  S.  W.  397,  16  Ky.  L.  843;  S.  v. 
Colvln,  226  Mo.  446,  126  S.  W.  448; 
S.  V.  Crean,  43  Mont.  47,  114  P.  603; 
S.  V.  Doris,  51  Ore.  136,  94  Pac.  44; 
S.  V.  Harris,  112  La.  937,  36  So. 
810;  S.  V.  Johnson,  26  S.  Car.  152, 
153,  1  S.  E.  510;  S.  v.  Smalls,  87 
g.  C.  550,  70  S.  E.  300;  Blalock  v. 
S.,  40  Tex.  Cr.  34,  49  S.  W.  100; 
Wakefield  v.  S.,  50  Tex.  Cr.  Ap.  124, 
94  S.  W.  1046;  Wakefield  v.  S.,  50 
Tex.  Cr.  Ap.  124,  94  S.  W.  1046; 
S.  V.  Moody,  18  Wash.  165,  51  P. 
356. 

85,  S.  V.  Wood,  53  Vt.  560; 
Montgomery  v.  S.,  80  Ind.  338.  41 
Am.  R.  81;  P.  v.  Pong  Ah  Sing, 
64  Cal.  253,  28  P.  233;  Thomas  v. 
S.,  11  Tex.  Ap.  315;  Henson  v.  Com., 
139  Ky.  173,  129  S.  W.  566;  P.  v. 
Alexander,  161  Mich.  645,  126  N.  W. 
837,  17  Det.  Leg.  N.  408;  S.  v. 
O'Shea,  60  Kan.  772,  57  P.  970;  S. 
V.  Parker,  172  Mo.  191,  72  S.  W. 
650;  P.  V.  Smith,  172  N.  Y.  210,  64 
N.  E.  814. 
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nected  fact,*^  or  an  opinion,^''  or  the  state  of  feeling  existing" 
between  the  declarant  and  the  defendant.^*  To  no  greater 
extent,  and  in  no  other  causes,  civil  or  criminal,  is  it  re- 
ceivable.®^ Yet  being  admissible  against  defendants,  it 
is  consequently  so  also  in  their  favor.®" 

§  1208.    Constitutional— ("Witnesses  Face  to  Face"). — 

While  the  declaration  is  receivable  as  evidence,  the  declar- 
ant is  not  regarded  as  a  "witness,"  whom  the  defendant 
is  constitutionally    entitled    to    meet    "face    to    face.""^ 


86.  Ex  parte  Barber,  16  Tex.  Ap. 
369;  P.  V.  Fong  Ah  Sing,  70  Cal.  8, 
11  P.  323. 

87.  S.  V.  Chamters,  87  Mo.  406; 
Payne  v.  S.,  61  Miss.  161;  Walker 
V.  S.,  39  Ark.  221;  P.  v.  Lanagan, 
81  Cal.  142,  22  P.  482;  S.  v.  Parker, 
96  Mo.  382,  9  S.  W.  72;  Darby  v. 
S.,  79  Ga.  63,  3  S.  E.  663;  Boyle  v. 
S.,  97  Ind.  322;  Roberts  v.  S.,  5  Tex. 
Ap.  141;  P.  v.  Wasson,  65  Cal.  538, 
4  P.  555;  S.  v.  demons,  51  Iowa, 
274,  1  N.  W.  546;  Montgomery  v. 
S.,  supra;  George  v.  S.,  145  Ala. 
41,  40  So.  961,  117  Am.  St.  17; 
Baker  v.  S.,  85  Ark.  300,  107  S.  W. 
983;  Gardner  v.  S.,  55  Fla.  25,  45 
So.  1028;  White  v.  S.,  100  Ga.  659, 
28  S.  B.  423;  Moeck  v.  P.,  100  III. 
242,  39  Am.  38;  Matherly  v.  Com., 
19  S.  W.  977,  14  Ky.  L.  182;  Johnson 
V.  Com.,  107  S.  W.  768,  32  Ky.  L. 
1117;  S.  V.  Black,  42  La.  Ann.  861, 
8  So.  594;  S.  v.  Elkins,  101  Mo.  344, 
14  S.  W.  116;  S.  V.  Mace,  118  N.  Car. 
1244,  24  S.  B.  798;  Berry  v.  S.  (Tex. 
1897),  38  S.  W.  1038;  Connell  v.  S., 
46  Tex.  Cr.  App.  259,  81  S.  W.  746; 
Gaines  v.  S.,  58  Tex.  Cr.  Ap.  631, 
127  S.  W.  181. 

88.  Reynolds  v.  S.,  68  Ala.  502; 
Sanford  v.  S.,  143  Ala.  78,  39  So. 
370;  Starr  v.  Com.,  97  Ky.  193,  30 
S.  W.  397,  16  Ky.  L.  843;  S.  v.  Doris, 


51  Ore.  136,  94  Pac.  44;  g.  v.  Harris,. 
112   La.   937,   36   So.  810. 

89.  Wooten  v.  Wilkins,  39  Ga. 
223,  99  Am.  D.  456;  Johnson  v.  S., 
50  Ala.  456;  P.  v.  Davis,  56  N.  Y. 
95,  100;  Rex  v.  Lloyd,  4  Car.  &  P. 
233;  Friedman  v.  Rid.,  7  Philad. 
203;  Duling  v.  Johnson,  32  Ind.  155; 
Wilson  V.  Boerem,  15  Johns.  286; 
Rex  V.  Hutchinson,  2  B.  &  C.  608, 
note;  Rex  v.  Mead,  2  B.  &  C.  605; 
Marshall  v.  Chicago,  etc.  Ry.,  48^ 
111.  475,  95  Am.  D.  561;  Railing  v. 
C,  110  Pa.  100,  1  A.  314.  Formerly 
this  evidence  was  supposed  to  b& 
admissible  in  some  civil  causes;  as 
see  Aveson  v.  Kinnaird,  6  East,  188; 
McFarland  v.  Shaw,  2  Car.  Law 
Repos.  102;  Youngs  v.  Vredenhergh, 
1  Johns.  159.  See  C.  v.  Homer,  153 
Mass.  343,  26  N.  E.  872. 

90.  Rex  V.  Scaife,  2  Lewin,  150, 
1  Moody  &  R.  551;  P.  v.  Knapp,  26 
Mich.  112;  Moore  v.  S.,  12  Ala.  764. 
See  Moeck  v.  P.,  100  111.  242,  39' 
Am.  R.  38;  Brook  v.  Com.,  92  Ky. 
183,  17  S.  W.  337,  13  Ky.  L.  450; 
S.  v.  Ashworth,  50  La.  Ann.  94,  23 
So.  270;  Felder  v.  S.,  23  Tex.  Ap. 
477,  5  S.  W.  145,  59  Am.  777n;  P.  v. 
Southern,   120  'Cal.   645,   53   P.   214. 

91.  Ante,  §§  1134,  1204;  Mont- 
gomery V.  S.,  11  Ohio,  424;  Rex  v. 
Jollifee,  4  T.  R.  285;  U.  S.  v.  Wood, 
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Therefore  the  reception  of  this  evidence  is  not  nnconsti- 
tutional.82    Still  — 

§  1209.  1.  Competent  as  a  Witness — must  the  declar- 
ant be;  *^  as,  he  must  not  be  too  unconscious  "^^  or  insane,** 
or  too  young  and  uninstructed  to  understand  the  nature  and 
obligations  of  an  oath,"®  or  under  the  disqualification  of  in- 
famy.'"'   And — 

2.  The  Bad  Character — of  the  declarant  for  veracity 
will  impair  his  dying  declarations,  the  same  as  of  a  wit- 


3.  A  Declaration  may  be  contradicted— by  the  declar- 
ant's contrary  statements  or  otherwise,  and  with  the  same 
effect  as  the  testimony  of  a  witness."*    Again, — 


3  Wash.  C.  C.   (U.  S.),  440,  28  Fed. 
Cas.  16756. 

92.  Brown  v.  C,  73  Pa.  321,  13 
Am.  R.  740;  C.  v.  Carey,  12  Cush. 
246;  Burrell  v.  S.,  18  Tex.  713; 
P.  V.  Glenn,  10  Cal.  32;  S.  v.  Nash, 
7  Iowa,  347;  Campbell  v.  S.,  11  Ga. 
353;  Woodsides  v.  S.,  2  How.  (Miss.) 
655;  Walston  v.  C,  16  B.  Monr.  15; 
Anthony  v.  S.,  Meigs,  265,  33  Am.  D. 
143;  S.  V.  Tllghman,  11  Ire.  513; 
■Robhins  v.  S.,  8  Ohio  St.  131;  S.  v. 
Dickinson,  41  Wis.  299;  Green  v. 
S.,  66  Ala.  40,  41  Am.  R.  744;  S.  v. 
Saunders,  14  Ore.  300,  12  P.  441; 
S.  V.  Vansant,  80  Mo.  67,  76;  Jones 
V.  S.,  130  Ga.  274,  60  S.  E.  840; 
Walston  V.  Com.,  16  B.  Mon.  (Ky) 
15;  S.  V.  Price,  6  La.  Ann.  691; 
Com.  V.  Carey,  12  Cush.  (Mass.) 
246,  249;  P.  v.  Murray,  52  Mich. 
288,  17  N.  W.  843;  S.  v.  Colvin,  226 
Mo.  446,  126  S.  W.  448;  P.  v.  Carey, 
157  N.  Y.  332,  51  N.  B.  1024;  Mulkey 
V.  S.,  5  Okla.  Cr.  Ap.  75,  113  P. 
532;    S.   V.    Baldwin,    15   Wash.    15, 

45  P.  650;  S.  v.  Jeswell,  22  R.  I.  136, 

46  A.  405;   Payne  v.  S.,  45  Tex.  Cr. 
564,   78   S.   W.   934. 

93.  1  Greenl.  Ev.,  %  157;  Wilson 


V.  Boerem,  15  Johns.  286;  P.  v. 
Chin  Mook  Sow,  51  Cal.  597;  S.  v. 
Elliott,  45  Iowa,  486;  Barnett  v. 
P.,  54  111.  325.  See  S.  v.  Ah  Lee,  S 
Ore.  214;  Tibbs  v.  Com.,  138  Ky. 
558,  128  S.  W.  871;  S.  v.  Blount^ 
124  La.  202,  50  So.  12. 

93a.  Under  morphine.  Walker  v. 
S.,  139  Ala.  56,  35  So.  1011.  De- 
lirious. Keith  V.  Com.,  29  Ky.  L. 
158,  92  S.  W.  599.  Semi-uncon- 
scious but  intelligent  when, 
aroused.  Hughes  v.  S.,  109  Mo. 
397,  85  S.  W.  333. 

94.  Mitchell  v.  S.,  71  Ga.  128; 
Bolin  V.  S.,  9  Lea,  516;  Mitchell  v. 
S.,  71  Ga.  128;  Lyles  v.  S.,  48  Tex.. 
Cr.  Ap.  119,  86  S.  W.  763. 

95.  Rex  V.  Pike,  3  Car.  &  P.  598; 
Reg.  V.  Perkins,  9  Car.  &  P.  395,  Z 
Moody,  135. 

96.  Rex  V.  Drummond,  1  Leach, 
337,  1  East  P.  C.  353,  note. 

97.  S.  V.  Thomason,  1  Jones,.  N.. 
C.  274'. 

98.  P.  V.  Lawrence,  21  Cal.  368; 
Wroe  V.  S.,  20  Ohio  St.  460,  472; 
McPherson  v.  S.,  9  Yerg.  279,- 
Moore  v.  S.,  12  Ala.  764,  46  Am.  D> 
276;  Shell  v.  S.,  88  Ala.  14,  7  So.  40; 
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§  1210.  Since  a  Husband  or  Wife — may  testify  to  per- 
sonal violence  inflicted  by  the  other,*"  the  dying  declara- 
tions of  either  are  admissible  on  a  trial  of  the  other  for 
feloniously  killing  the  declarant.^ 

§  1211.  What  is  Irrelevant  or  Incompetent  in  Testimony 
— ^is  equally  so  in  a  dying  declaration.  And  admissible 
in  the  latter  is  whatever  would  be  good  in  the  former,^  if 
limited  to  the  circumstances  of  the  killing  and  by  whom.^ 

§  1212.  1.  The  Court, — not  the  jury,  determines  the  ad- 
missibility of  a  dying  declaration,  the  same  as  of  other 
evidence,  itself  finding  the  necessary  facts  upon  testimony 
laid  before  it.*    As  to  which, — 


Morelock  v.  S.,  90  Tenn.  528,  18  S. 
W.  258;  S.  V.  Blackburn,  80  N.  C. 
474;  Tracy  v.  P.,  97  111.  101;  S.  v. 
Burt,  41  La.  Ann.  787,  6  So.  631; 
Battle  V.  S.,  74  Ga.  101;  Gregory  v. 
•S.,  140  Ala.  16,  37  So.  259;  S.  v. 
X,odge,  9  Houst.  (Del.)  542,  33  Atl. 
312;  Green  v.  S.,  154  Ind.  655,  57 
N.  E.  637;  S.  v.  Puller,  52  Ore.  42, 
■$6  Pac.  456;  Dunn  v.  P.,  172  m. 
582,  50  N.  E.  137;  S.  v.  Mills,  79  S. 
•Car.  187,  60  S.  E.  664;  Morelock  v. 
S.,  90  Tenn.  528,  18  S.  W.  258;  Mc- 
■Corquodale  v.  S.  (Tex.  Cr.  Ap.),  98 
S.  W.  879;  S.  v.  Mayo,  42  Wash. 
•540,  85  Pac.  251;  Carver  v.  U.  S., 
164  U.  S.  694,  41  L.  Ed.  602,  17 
Sup.  Ct.  228.  Holding  also  that  no 
-foundation  need  be  laid.  Some 
cases  hold  the  contradictory  decla- 
rations must  be  dying  declarations, 
■or  of  the  res  gestae  or  at  least  un- 
der oath.  S.  V.  Taylor,  56  S.  C. 
360,  34  S.  E.  939;  see  contra,  S.  v. 
Charles,  111  La.  933,  36  So.  29. 

99.    Ante,  §  1153. 

1.  Moore  V.  S.,  12  Ala.  764,  46 
Am.  D.  276;  P.  v.  Green,  1  Denlo, 
^14;  C.  V.  Stoops,  Addison,  381;  P. 
V.  Conklin,  175  N.  Y.  233,  67  N.  E. 
€24. 


2.  Rex  V.  Sellers,  Car.  Crim. 
Law  (3d  Ed.)  233;  Mose  v.  S.,  35 
Ala.  421;  McPherson  v.  S.,  22  Ga. 
478;  Shaw  v.  P.,  5  Thomp.  &  C. 
439,  3  Hun,  272;  S.  v.  Arnold,  13 
Ire.  184;  Maine  v.  P.,  9  Hun,  113; 
Wroe  V.  S.,  20  Ohio  St.  460;  Scott 
V.  P.,  63  111.  508;  Leiber  v.  C,  9 
Bush,  11;  Oliver  v.  S..  17  Ala.  587; 
P.  V.  Shaw,  63  N.  Y.  36;  P.  v.  Olm- 
stead,  30  Mich.  431;  Whitley  v.  S., 
38  Ga.  50;  Luby  v.  C,  12  Bush,  1. 

3.  Ante,  §  1207    (2). 

4.  Ante,  §§  989,  989a;  McDaniel 
V.  S.,  8  Sm.  &  M.  401,  47  m.  D.  93; 
S.  V.  Elliott,  45  Iowa,  486;  S.  v. 
Bennett,  14  La.  Ann.  651;  S.  v. 
Ross,  18  La.  Ann.  340;  S.  v.  Wil- 
liams, 67  N.  C.  12;  Rex  v.  John,  1 
East  P.  C.  357;  Rex  v.  Welbourn, 
1  East  P.  C.  358;  Rex  v.  Hucks,  1 
Stark..  521;  P.  v.  Glenn,  10  Cal.  32; 
Collier  v.  S.,  20  Ark.  36;  Swisher  v. 
C,  26  Grat.  963,  965,  21  Am.  R.  330; 
Smith  V.  S.,  9  Humph.  9;  Donnelly 
V.  S.,  2  Dutcher,  463,  601;  Rex  v. 
Van  Butchell,  3  Car.  &  P.  629;  S. 
V.  Howard,  32  Vt.  380;  Hill  v.  C,  2 
Grat.  594;  Rex  v.  Johns,  1  Leach, 
504,  note;  Johnson  v.  S.,  47  Ala.  9; 
Reg.  V.  Hunt,  2  Cox  C.  C.  239 ;  Lam- 
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2,  The  Rule — is,  that  the  declaration  must  have  been 
littered  in  the  solemnity  of  mind  which  comes  from  the 
•expectation  of  almost  immediate — or  impending — death.® 
As  to  some  particulars, — 


beth  V.  S.,  23  Miss.  322;  Campbell 
T.  S.,  38  Ark.  498;  Owens  v.  S.,  59 
Miss.  547;  S.  v.  Molisse,  36  La.  Ann. 
S20;  Varnedoe  v.  S.,  75  Ga.  181;  C. 
T.  Sullivan,  13  Phila.  410;  S.  v. 
JYazier,  1  Houst.  Crlm.  176;  S.  v. 
Cain,  20  W.  Va.  679.  But  see  Jack- 
son V.  S.,  56  Ga.  235;  Campbell  v. 
S.,  11  Ga.  353;  Starkey  v.  P.,  17  111. 
17;  Dumas  v.  S.,  62  Ga.  58;  P.  v. 
Cord,  157  Cal.  562,  108  P.  511; 
Coyle  V.  Com.,  122  Ky.  781,  93  S. 
W.  584;  Hawkins  v.  U.  S.,  3  Okla. 
Cr.  Ap.  651,  108  P.  561;  Willoughby 
V.  Ter.,  16  Okla.  577,  86  P.  56. 

5.  Sullivan  v.  C,  93  Pa>  284; 
Kehoe  v.  C,  85  Pa.  127;  Pulliam  v. 
S.,  88  Ala.  1,  6  So.  839;  Kelly  v. 
U.  S.,  27  Fed.  Rep.  616;  Miller  v. 
S.,  27  Tex.  Ap.  63,  10  S.  W.  445; 
Small  V.  C,  91  Pa.  304;  S.  v. 
Belcher,  13  S.  C.  459;  Fitzgerald  v. 
S.,  11  Neb.  577,  10  N.  W.  495;  Reg. 
V.  Reaney,  Dears.  &  B.  151,  7  Cox 
C.  C.  209;  Edmondson  v.  S.,  41  Tex. 
496;  P.  V.  Ah  Dat,  49  Cal.  652;  Reg. 
V.  Forester,  10  Cox  C.  C.  368,  4 
Fost.  &  F.  857;  P.  v.  Knapp,  26 
Mich.  112;  Kilpatrick  v.  C,  31  Pa. 
198,  215;  P.  V.  Knickerbocker,  1 
Par.  Cr.  302;  S.  v.  Garrand,  5  Ore. 
216;  P.  V.  McLaughlin,  44  Cal.  435; 
Morgan  v.  S.,  31  Ind.  193;  P.  v. 
Perry,  8  Abb.  Pr.,  n.  s.,  27;  S.  v. 
Medlicott,  9  Kan.  257;  S.  v.  Mc- 
Canon,  51  Mo.  160;  Brown  v.  S.,  32 
Miss.  433;  Walker  v.  S.,  52  Ala. 
192;  Starkey  v.  P.,  17  111.  17;  S.  v. 
Poll,  1  Hawks,  442,  9  Am.  D.  655; 
P.  V.  Green,  1  Par.  Cr.  11;  P.  v. 
Vernon,  35  Cal.  49,  95  Am.  D.  49; 


Reg.  V.  Whitworth,  1  Fost.  &  F. 
382;  Walston  v;  C,  16  B.  Monr.  15; 
Smith  V.  S.,  9  Humph.  9;  Logan  v. 
S.,  9  Humph.  24;  Scott  v.  P.,  63  111. 
508;  Benavides  v.  S.,  31  Tex.  579; 

C.  V.  Cooper,  5  Allen,  495,  81  Am. 

D.  762;  C.  v.  Densmore,  12  Allen, 
535;  Barnett  v.  P.,  54  111.  325;  S.  v. 
Spencer,  30  La.  Ann.  362;  S.  v. 
Johnson,  26  S.  C.  152,  1  S.  E.  510; 
S.  V.  Leeper,  70  Iowa,  748,  30  N.  W. 
501;  S.  V.  Newhouse,  39  La.  Ann. 
862,  2  So.  799;  S.  v.  Keenan,  38  La. 
Ann.  660;  S.  v.  Mills,  91  N.  C.  581; 
Baxter  v.  S.,  15  Lea,  657;  P.  v.  Lee 
Sare  Bo,  72  Cal.  623,  14  P.  310; 
Jordan  v.  S.,  82  Ala.  1,  2  So.  460; 
Ward  V.  S.,  78  Ala.  441;  S.  v.  John- 
son, 76  Mo.  121;  Curtis  v.  S.,  14' 
Lea,  502;  Watson  v.  S.,  63  Ind.  548; 
S.  V.  Daniel,  31  La.  Ann.  91; 
Brotherton  v.  P.,  75  N.  Y.  159; 
Faire  v.  S.,  58  Ala.  74;  May  v.  S., 
55  Ala.  39 ;  S.  v.  McEvoy,  9  S.  C. 
208;  S.  V.  Cantieny,  34  Minn.  1,  24 
N.  W.  458;  Hussey  v.  S.,  87  Ala. 
121,  6  So.  420;  P.  v.  Lanagan,  81 
Cal.  142,  22  P.  482;  S.  v.  Wyse,  32 
S.  C.  45,  10  S.  E.  612;  P.  v.  Ramirez, 
73  Cal.  403,  15  P.  33;  S.  v.  Black- 
burn, 80  N.  C.  474;  Hunnicutt  v.  S., 
18  Tex.  Ap.  49«,  51  Am.  R.  330;  S. 
V.  Johnson,  72  Iowa,  393,  34  N.  W. 
177;  S.  V.  Nance,  25  S.  C.  168;  P.  v. 
Samario,  84  Cal.  484,  24  P.  283; 
Lang  V.  S.,  166  Ala.  22,  52  So.  340; 
Patterson  v.  S.,  171  Ala.  2,  54  So. 
696;  S.  V.  Luther,  150  la.  158,  129 
N.  W.  801;  S.  V.  Colvin,  226  Mo.  446. 
126  S.  W.  448. 
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3.  Any  Hope  of  Recovery — renders  tte  declaration  in- 
admissible; «  even,  it  has  been  held,  though  death  actually 
occurred  within  an  hour.'' 

4.  How  Immediate — What  Belief.— The  declarant  need 
not  believe  himself  to  be  dying,*  yet  a  mere  expectation  of 
ultimate  death  from  the  injury  is  too  remote.®  Where  his 
sense  of  impending  death  is  adequate,  the  admissibility 
of  the  declaration  will  not  be  destroyed  by  his  living  for 
days  or  even  months."  In  short,  it  is  immaterial,  on  the 
one  hand,  that  the  declarant  does  not  die  so  soon  as  he 


,6.  Jackson  v.  C,  19  Grat.  656; 
Starkey  v.  P.,  17  111.  17;  C.  v. 
Roberts,  108  Mass.  296;  S.  v. 
Simon,  50  Mo.  370;  Rex  v.  Fagent, 

7  Car.  &  P.  238;  Rex  v.  Bonner,  6 
Car.  &  P.  386;  Rex  v.  Crockett,  4 
Car.  &  P.  544;  Rex  v.  Welbourn,  1 
Leach,  503,  note,  1  Bast  P.  C.  358; 
Dunn  V.  S.,  2  Pike,  229,  35  Am.  D. 
54;  Reg.  v.  Megson,  9'  Car.  &  P. 
418;  Errington's  Case,  2  Lewin, 
142;  Rex  V.  'Hay ward,  6  Car.  &  P. 
157;  Rex  v.  Christie,  Car.  Crim. 
Law    (3d  Ed.)    232;    Robhins  v.   S., 

8  Ohio  St.  131;  Dixon  v.  S.,  13  Fla. 
636;  Digby  v.  P.,  113  111.  123,  55 
Am.  R.  402;  P.  v.  Evans,  40  Hun, 
492;  Ex  parte  Nettles,  58  Ala.  268; 
Walton  V.  S.,  79  Ga.  446,  5  S.  E. 
203;  Reg.  v.  Gloster,  16  Cox  C.  C. 
471. 

7.  P.  V.  Hodgdon,  55  Cal.  72,  36 
Am.  R.  30. 

8.  S.  V.  Tilghman,  11  Ire.  513; 
S.  V.  Nash,  7  Iowa,  347;  S.  v.  Wil- 
son, 24  Kan.  189,  36  Am.  R.  257; 
P.  V.  Cord,  157  Cal.  562,  108  P.  511; 
Bowles  V.  Com.,  103  Va.  816,  48  S. 
E.  527;  S.  v.  Taylor,  56  S.  C.  360,  34 
S.  E.  939;  S.  v.  Gianfala,  113  La. 
463,  37  So.  30. 

9.  Rex  V.  Van  Butchell,  3  Car.  & 
P.  629;  Smith  v.  S.,  9'  Humph,  9,  20; 


Reg.  V.  Forester,  10  Cox  C.  C.  368, 
4  Fost.  &  F.  857;  S.  v.  Belcher,  13 
S.  C.  459. 

10.  g.  V.  Schmidt,  73  Iowa,  469, 
35  N.  W.  590;  Fulcher  v.  S.,  28  Tex. 
Ap.  465,  13  S.  W.  750;  Titus  v.  S., 
117  Ala.  16,  23  So.  77  (several 
weeks) ;  P.  v.  Lee  Sare  Bo,  72  Cal. 
623,  625,  14  Pac.  310;  P.  v.  Cord,  157 
Cal.  562,  108  P.  511;  Lester  v.  S., 
37  Fla.  382,  20  So.  232;  Wallace 
V.  S.,  90  Ga.  117,  15  S.  'B.  700; 
Digby  V.  P.,  113  III.  123,  128,  55 
Am.  402;  S.  v.  Reed,  53  Kan.  767, 
773,  37  Pac.  174,  42  Am.  St.  322; 
S.  V.  Brown,  111  La.  696,  35  So.  818; 
Burton  v.  Com.,  24  Ky.  8,  1162,  70 
S.  W.  831  (eleven  days);  Com.  v. 
Roberts,  108  Mass.  296;  P.  v.  Wea- 
ver, 108  Mich.  649,  66  N.  W.  567; 
S.  V.  Colvin,  226  Mo.  446,  126  S.  W. 
448;  S.  V.  Hendricks,  172  Mo.  654, 
73  S.  W.  194;  S.  v.  Byrd,  41  Mont. 
585,  111  P.  407;  Peak  v.  S.,  50  N. 
J.  L.  179,  12  A.  701;  S.  v.  Craine, 
120  N.  Car.  601,  27  S.  E.  72  (five 
months) ;  Moore  v.  S.,  96  Tenn.  209, 
33  S.  W.  1046;  Reg.  v.  Jenkins,  L. 
R.,  1  C.  C.  187,  191;  Rex  v.  Mosly, 
1  Mood,  C.  C.  98,  101;  Woodcock's 
Case,  2  Leach,  C.  Law,  563;  S.  v. 
Webster,  21  Wash.  63,  57  P.  361. 
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-expects;  ^^  or,  on  the  other,  that  he  is  in  truth  dying,  if 
not  conscious  of  his  condition.^^ 

5.  The  Proof — of  the  mental  condition  which  makes  the 
declaration  admissible  may  consist  of  the  declarant's  state- 
ments,^^ or  of  any  proper  testimony  from  his  physician," 
or  a  third  person ;  ^^  or,  what  is  more  common,  of  all  the 
circumstances  of  the  particular  case  in  combination.^^  Nec- 


11.  Reg.  V.  Bernadotti,  11  Cox, 
€.  C.  316;  Rex  v.  Mosley,  1  Moody, 
S8;  Swisher  v.  C,  26  Grat.  963;  S. 
V.  Oliver,  2  Houst.  585. 

12.  Reg.  V.  Mooney,  5  Cox,  C.  C. 
318;  Montgomery  v.  S.,  11  Ohio, 
424. 

13.  S.  V.  Belton,  24  S.  C.  185,  58 
Am.  R.  245;  C.  v.  Haney,  127  Mass. 
455;  Hammil  v.  S.,  90  Ala.  577,  8 
So.  380;  S.  V.  Banister,  35  S.  C. 
290,  14  S.  E.  678;  S.  v.  Johnson, 
26  S.  C.  152,  1  S.  E.  510;  Gregory 
V.  S.,  148  Ala.  566,  42  So.  829;  Logan 
V.  S.,  149  Ala.  11,  43  So.  10;  P.  v. 
€ord,  157  Cal.  562, 108  P.  511;  Clem- 
mons  V.  S.,  43  Fla.  200,  30  So.  699; 
Newton  v.  S.,  51  Fla.  82,  41  So.  19; 
Harper  v.  S.,  129  Ga.  770,  59  S.  B. 
792;  S.  V.  Wilmbusse,  8  Idaho,  608, 
70  P.  849;  S.  v.  Aldrich,  50  Kan. 
666,  672,  32  Pac.  408;  Coyle  v.  Com., 
122  Ky.  781,  93  S.  W.  584,  29  Ky. 
L.  340;  Rowsey  v.  Com.,  116  Ky. 
617,  76  S.  W.  409,  25  Ky.  L.  841; 
S.  V.  Smith,  48  La.  Ann.  533,  19  So. 
452;  S.  V.  Glanfala,  113  La.  463,  37 
So.  30;  S.  V.  Turlington,  102  Mo. 
642,  15  S.  W.  141;  S.  v.  Kelleher, 
201  Mo.  614,  100  S.  W.  470;  S.  v. 
Jeswell,  22  R.  I.  136,  46  A.  405. 

14.  Price  v.  S.,  72  Ga.  441;  Hen- 
ingburg  v.  S.,  153  Ala.  13,  45  So. 
246. 

15.  P.  V.  Garcia,  63  Cal.  19;  S. 
V.  Ryan,  30  La.  Ann.  1176. 

16.  P.  V.  Gray,   61  Cal.   164,   44 


Am.  R.  549;  Reg.  v.  Reaney,  supra; 
Hill  V.  C,  2  Grat.  594;  Campbell 
V.  S.,  11  Ga.  353;  S.  v.  Peace,  1 
Jones,  N.  C.  251;  Kilpatrick  v.  C, 
supra;  C.  v.  Murray,  2  Ashm.  41; 
C.  V.  Williams,,  2  Ashm.  69;  P. 
V.  Robinson,  2  Par.  Cr.  235;  Rex 
V.  Tinckler,  1  East,  P.  C.  354;  Rex 
V.  Woodcock,  1  Leach,  500,  503,  1 
East,  P.  C.  354;  Rex  v.  Dingier,  1 
Leach,  504,  note,  1  Bast,  P.  C.  356; 
Rex  V.  Johns,  1  Leach,  504,  note, 
1  East,  P.  C.  357;  Anthony  v.  S., 
Meigs,  265,  33  Am.  D.  143;  S.  v. 
Tilghman,  11  Ire.  513;  Starkey  v. 
P.,  17  111.  17;  S.  V.  Gillick,  7  Iowa, 
287;  S.  V.  Nash,  7  Iowa,  347;  Mc- 
Lean V.  S.,  16  Ala.  672;  Walker 
Y.  S.,  52  Ala.  192;  Lewis  v.  S.,  9 
Sm.  &  M.  116;  Nelson  v.  S.,  7 
Humph.  542;  P.  v.  Grunzig,  1  Par. 
Cr.  299;  Reg.  v.  Peel,  2  Fost.  &  F. 
21;  Rex  v.  Spilsbury,  7  Car.  &  P. 
187;  Dunn  v.  S.,  2  Pike,  229;  S.  v. 
Scott,  12  La.  Ann.  274;  S.  v.  Cor- 
nish, 5  Harring,  Del.  502;  McLean 
V.  S.,  16  Ala.  672;  Reg.  v.  Howell, 
1  Car.  &  K.  689,  1  Den.  C.  C.  1,  1 
Cox,  C.  C.  151;  Ashton's  Case,  2 
Lewin,  147;  Bull  v.  C,  14  Grat.  613; 
Rex  V.  Mosley,  1  Moody,  98;  John- 
son V.  S.,  17  Ala.  618;  Oliver  v.  S., 
17  Ala.  587;  S.  v.  Freeman,  1 
Speers,  57;  McDaniel  v.  S.,  8  Sm. 
&  M.  401;  Dixon  v.  S.,  13  Fla.  636; 
Brakefield  v.  S.,  1  Sneed,  215;  Reg. 
V.  Cleary,   2  Fost.   &  F.   850;    Rex 
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essarily  the  presiding  judge  will  not  be  absolutely  without 
discretion  herein." 

§  1213.  Form,  and  how  delivered. — ^As  the  declarations 
are  not  the  subject  of  cross-examination,^^  so  also  they  need 
not  be  drawn  out  in  the  manner  of  testimony  at  a  trial. 
They  may  consist  of  answers  to  leading  questions,"  or  to 
those  not  leading;  ^^  be  written  ^^  or  oral,  be  sworn  to  ^^  or 


V.  Minton,  1  MacN.  Ev.  386;  S.  v. 
Somnier,  33  La.  Ann.  237;  Archi- 
bald V.  S.,  122  Ind.  122,  23  N.  E. 
758;  Stewart  v.  S.,  2  Lea,  598;  Reg. 
V.  Bedingfield,  14  Cox,  C.  C.  341; 
Reg.  V.  Morgan,  14  Cox,  C.  C.  337; 
Hammil  v.  S.,  90  Ala.  577,  581,  8 
So.  380;  P.  V.  Shehadey,  12  Cal.  Ap. 
648,  108  P.  146;  Weaver  v.  P.,  47 
Colo.  617,  108  P.  331;  Brennan  v. 
P.,  37  Colo.  256,  86  P.  79;  Jones 
V.  S.,  130  Ga.  274,  60  S.  E.  840; 
Robinson  v.  S.,  130  Ga.  361,  60  S.  E. 
1005;  Barnett  v.  S.,  136  Ga.  65,  70 
g.  B.  868;  Wiltcher  v.  S.  (Miss. 
1911),  54  So.  726;  S.  v.  Kelleher, 
201  Mo.  614,  100  S.  W.  470;  Hawkins 
V.  U.  S.,  3  Okla.  Cr.  Ap.  651,  108 
P.  561. 

17.  S.  V.  Swift,  57  Conn.  496, 
18  A.  664;  S.  v.  Ah  Lee,  7  Ore.  237; 
S.  V.  Furney,  41  Kan.  115,  13  Am. 
St.  262,  19  P.  361. 

18.  Ante,  §   1207   (1). 

19.  Reg.  V.  Smith,  Leigh  &  C. 
607;  Vass  v.  C,  3  Leigh,  786,  24 
Am.  D.  695;  C.  v.  Casey,  11  Cush. 
417,  59  Am.  D.  150;  Richard  v.  S., 
42  Fla.  528,  29  So.  413;  Park  v. 
S.,  126  Ga.  575,  55  S.  E.  489;  North 
V.  P.,  139  111.  81,  28  N.  B.  966;  S.  v. 
Ashworth,  50  La.  Ann.  94,  23  So. 
270;  Worthington  v.  S.,  92  Md.  222, 
48  A.  355,  56  L.  R.  A.  353,  84  Am. 
St.  506;  Com.  v.  Haney,  127  Mass. 
455;  P.  V.  Gardner,  144  N.  Y.  119, 
128,  38  N.  B.  1003,  43  Am.  St.  741, 


28  L.  R.  A.  699n;  Phillips  v.  S.,  50 
Tex.  Cr.  Ap.  481,  98  S.  W.  868; 
McCorquodale  v.  S.  (Tex.' Cr.  Ap.), 
98  S.  W.  879;  Hunter  v.  S.,  59  Tex. 
Cr.  Ap.  439,  129  S.  W.  125.  Several 
declarations  made  at  different  times 
are  admissible  together,  or  any  of 
them  may  be  received.  Morrison  v. 
S.,  42  Fla.  149,  28  So.  97;  Dunn  v. 
P.,  172  lU.  582,  50  N.  E.  137;  Lane 
V.  S.,  151  Ind.  511,  51  N.  E.  1056; 
Hendrickson  v.  Com.,  24  Ky.  L. 
2173,  73  S.  W.  764;  S.  v.  Ashworth, 
50  La.  Ann.  94,  23  So.  270. 

20.  Reg  V.  Fagent,  7  Car.  &  P. 
238;  S.  V.  Trivas,  32  La.  Ann.  1086, 
36  Am.  R.  293;  Ingram  v.  S.,  67 
Ala.  67. 

21.  McDaniel  v.  S.,  8  Sm.  &  M. 
401,  47  Am.  D.  93;  Turner  v.  S., 
89  Tenn.  547.  15  S.  W.  838;  S.  v. 
Martin,  30  Wis.  216,  11  Am.  R. 
567;  Heningburg  v.  S.,  153  Ala.  13, 
45  So.  246;  Zlpperian  v.  P.,  33  Colo. 
134,  79  P.  1018;  Perry  v.  S.,  102  Ga. 
365,  30  S.  E.  903;  S.  v.  Wilmbusse, 
8  Idaho,  8,  70  P.  899;  S.  v.  Byrd,  41 
Mont.  585,  111  P.  407;  S.  v.  Doris,  51 
Ore.  136,  94  P.  44;  Com.  v.  Spahr, 
211  Pa.  542,  60  A.  1084;  Bennett  v. 
S.,  47  Tex.  Cr.  Ap.  62,  81  S.  W.  30. 

22.  S.  V.  Arnold,  13  Ire.  184; 
Reg.  V.  Hunt,  2  Cox,  C.  C.  239;  P, 
V.  Knapp,  Edm.  Sel.  Cas.  177;  Reg. 
V.  Clarke,  2  Post.  &  F.  2;  S.  v. 
Bonar,  71  Kan.  800,  81  P.  484;  S, 
V.  Byrd,  41  Mont.  585,  111  P.  407: 
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not,  come  througli  an  interpreter,^^  be  by  a  mere  pressure 
of  the  hand,^*  or  otherwise.  If  made  before  death  seemed 
impending,  repetition  or  assent  afterward  will  give  them 
effect.^  ^  If  by  formal  writing,  the  writing  must  ordinar- 
ily be  produced  in  evidence;  ^^  but  not,  if  simply  a  third 
person  wrote  them  down  unsigned  or  there  were  subsequent 
oral  repetitions.^'^  If  oral,  they  may  be  orally  proved,  and 
the  substance  will  suffice.^*  A  declaration  unfinished  in 
a  way  to  render  it  probable  the  declarant  meant  to  qualify 
it  by  something  further  is  not  admissible;  but  his  inability 


S.  V.  Talbert,  41  S.  Car.  526,  19  S. 
E.  852;  S.  v.  Carter,  106  La.  407, 
30   So.   895. 

23.  Starkey  v.  P.,  17  lU.  17. 

24.  C.  V.  Casey,  supra.  See  Mc- 
Hugh  V.  S.,  31  Ala.  317,  322;  Walker 
V.  S.,  139  Ala.  56,  35  So.  1011;  Mock- 
abee  v.  Com.,  78  Ky.  380. 

25.  S.  V.  Ferguson,  2  Hill,  S.  C. 
619,  27  Am.  D.  412;  Young  v.  C,  6 
Bush,  312;  Brown  v.  S.,  32  Miss. 
433;  Reg.  v.  Steele,  12  Cox  C.  C. 
168,  2  Eng.  Rep.  221;  Mockabee  v. 
C,  78  Ky.  380.  See  S.  v.  Kilgore, 
70  Mo.  546;  Snell  v.  S.,  29  Tex.  Ap. 
236,  15  S.  W.  722;  Sims  v.  S.,  139 
Ala.  74,  36  So.  138;  Wilson  v.  Com., 
22  Ky.  L.  1251,  60  S.  W.  400;  contra. 
Harper  v.  S.,  79  Miss.  575,  31  So. 
195. 

26.  Rex  V.  Trowter,  1  East  P.  C. 
356;  P.  V.  Glenn,  10  Cal.  32;  Collier 
V.  S.,  20  Ark.  36;  S.  v.  Cameron,  2 
Chand.  172;  Beets  v.  S.,  Meigs,  106; 
McHugh  V.  S.,  31  Ala.  317;  Rex  v. 
Gray,  7  Car.  &  P.  230.  And  see 
Kelly  V.  S.,  52  Ala.  361;  Rex  v. 
Reason,  1  Stra.  499,  500;  S.  v. 
Fraunburg,  40  Iowa,  555;  S.  v.  Pat- 
terson, 45  Vt.  308,  12  Am.  R.  200; 
Rex  V.  Callaghan,  1  MacN.  Ev. 
385;  Merrill  v.  S.,  58  Miss.  65;  S. 
V.  Kindle,  47  Ohio  St.  358;  Weaver 


V.  P.,  47  Colo.  617,  108  P.  331; 
Perry  v.  S.,  102  Ga.  365,  30  S.  E. 
903;  S.  V.  Parham,  48  La.  Ann.  1309, 
20  So.  727;  King  v.  S.,  91  Tenn. 
617,  20  S.  W.  169;  Drake  v.  S.,  25 
Tex.  Ap.  293,  7  S.  W.  368;  P.  v. 
Callaghan,  4  Utah  49,  6  P.  49. 

27.  Anderson  v.  S.,  79  Ala.  5; 
Allison  V.  C,  99  Pa.  17;  Krebs  v. 
S.,  8  Tex.  Ap.  1;  S.  v.  Sullivan,  51 
Iowa,  142,  50  N.  W.  572;  Darby  v. 
S.,  92  Ala.  9,  15,  9  So.  429;  Jarvis 
V.  S.,  138  Ala.  17,  34  So.  1025;  Sims. 
V.  S.,  139  Ala.  74,  36  So.  138,  101 
Am.  St.  17;  Kirby  v.  S.,  151  Ala. 
66,  44'  So.  38;  Mixon  v.  S.,  7  Ga. 
Ap.  805,  68  S.  E.  315;  S.  v.  Sullivan, 
51  Iowa,  142,  50  N.  W.  572;  S.  v. 
Whitson,  111  N.  Car.  695,  16  S.  E. 
332;  Hunter  v.  S.,  59  Tex.  439,  129 
S.  W.  125;  S.  V.  Patterson,  45  Vt. 
308,  12  Am.  200n;  S.  v.  Clark,  64 
W.  Va.  625,  63  S.  E.  402;  Foley  v. 
S.,  11  Wyo.  464,  72  P.  627. 

28.  Ward  v.  S.,  8  Blackf.  101; 
Roberts  v.  S.,  5  Tex.  Ap.  141.  See 
ante,  §  1196,  1199;  Reg.  v.  Mitchell, 
17  Cox  C.  C.  503;  P.  v.  Chin  Mook 
So.  51  Cal.  597;  Park  v.  S.,  126  Ga. 
575,  55  S.  B.  489;  S.  v.  Clark,  64  W. 
Va.  625,  63  S.  E.  402;  Mattox  v.  V. 
S.,  146  U.  S.  140,  3.6  L.  Ed.  917,  13 
Sup.  Ct.  50. 
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or  mere  omission  to  go  over  the  whole  transaction,^®  or  to 
speak  to  another  part  of  it^^"  will  not  exclude  from  the  jury 
what  he  has  said. 

§  1214.  1.  Other  Evidence — to  the  same  matter  does 
not  render  a  dying  declaration  inadmissible.^^    Also, — 

2.  Repetitions — of  the  declaration  may  be  proved.^^ 

3.  Surplusage, — consisting  of  matter  not  within  the 
sphere  of  a  dving  declaration,^^  does  not  render  the  rest 
of  it  ill.«* 

§  1215.    Where  More  Persons  than  One  are  killed — ^by  a 

single  act  or  series  of  acts,  are  the  dying  declarations  of 
one  of  them  admissible  on  a  trial  for  the  homicide  of  an- 
other? The  authorities  hereon  are  in  conflict.^^  In  reason, 
if  there  is  reason  in  a  question  of  law  so  technical,  not  in-" 
consistently  with  the  general  doctrine  that  the  declaration 
must  proceed  from  the  very  person  slain,^®  here  is  a  single 
transaction  wherein  a  common  guilt  attaches  to  the  defend- 
ant in  respect  of  each  person,  and  the  evidence  as  to  one 
cannot  be  different  from  that  as  to  another;  so  that  declara- 
tions admissible  as  to  one  are  equally  so  as  to  another. 

29.  g.  V.  Patterson,  45  Vt.  308.  110;  P.  v.  Fong  Ah  Sing,  70  Cal.  8, 
See  post,  §  1241.  11  P.  323;  Archibald  v.  S.,  122  Ind. 

30.  Vass  V.  C,  3  Leigh,  786;  Mc-  122,  23  N.  E.  758;  S.  v.  Blount,  124 
Lean  v.  S.,  16  Ala.  672;  Brown  v.  La.  202,  50  So.  12;  Com.  v.  Spahr, 
S.,  32  Miss.  433.  211    Pa.    542,    60    A.     1084;     S.     v. 

31.  P.  V.  Knickerbocker,  1  Par.  Petsch,  43  S.  Car.  132,  20  S.  E.  993; 
Cr.  302;  Com.  v.  Roddy,  184  Pa.  St.  Bennett  v.  S.  (  Tex.  Cr.  Ap.),  75  S. 
284,  39  A.  211;  Lyles  v.  S.,  48  Tex.  W.  314;  Mattox  v.  V.  S.,  146  U.  S. 
Cr.  119,  86  S.  W.  763.  140,  36  L.  Ed.  917,  13  Sup.  Ct.  50. 

32.  P.  V.  Vernon,  35  Cal.  49,  95  35.  S.  v.  Pitzhugh,  2  Ore.  227; 
Am.  p.  49.  Respublica  v.  Langcake,  1  Yeates, 

33.  Ante,  §  1207  (2).  415;    Brown  v.   C,   73   Pa.   321,   13 

34.  P.  V.  Farmer,  77  Cal.  1,  18  P.  Am.  R.  740;  S.  v.  Wilson,  23  La. 
«00;  Ex  parte  Barber,  16  Tex.  Ap.  Ann.  558;  Rex  v.  Baker,  2  Moody 
369;  P.  V.  Sweeney,  41  Hun,  332;  &  R.  53;  S.  v.  Terrell,  12  Rich.  321; 
S.  V.  Wood,  53  Vt.  560;  Turner  v.  S.  v.  Bohan,  15  Kan.  407;  Brown  v. 
S.,  89  Tenn.  547,  15  S.  W.  838.  And  Com.,  73  Pa.  St.  321,  329,  13  Am. 
see  Archibald  v.   S.,   122  Ind.  122,  740. 

23  N.  E.  758;  West  v.  S.,  7  Tex.  Ap.  36.    Ante,   §  1207   (2). 

150;  KIrby  v.  S.,  89  Ala.  63,  8  So. 
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§  1216.  Weight  of  this  Evidence. — We  have  some  at- 
tempted comparisons  between  these  declarations  and  the 
"testimony  of  witnesses  as  to  the  weight  which  the  jury 
should  accord  them.^''  But  there  can  be  no  rule  of  law 
governing  such  a  question;  it  pertains  to  fact,  and  is  for 
the  jury.^®  Like  all  other  evidence,  these  declarations  are 
open  to  observation;  ^®  but  the  jury  alone  are  to  decide  on 
iheir  effect,  giving  them  such  weight  as  may  seem  to  them. 
Tinder  all  the  circumstances,  to  be  just.*" 


37.  Ashton's  Case,  2  Lewin,  147; 
■Green  v.  S.,  13  Mo.  382;  P.  v. 
Knapp,  Edm.  Sel.  Cas.  177;  S.  v. 
Schmidt,  73  Iowa,  469,  35  N.  W. 
S90;  S.  V.  Mathes,  90  Mo.  571,  2  S. 
W.  800;  S.  V.  Vansant,  80  Mo.  67; 
■S.  V.  Peacock,  58  Wash.  41,  107  P. 
1022. 

38.  S.  V.  McCanon,  51  Mo.  160; 
Walker  v.  S.,  42  Tex.  360;  McQueen 
V.  S.,  94  Ala.  50,  10  So.  433 ;  Justice 
■V.  S.,  99  Ala.  180,  13  So.  658;  Du- 
"Bose  V.  S.,  120  Ala.  300,  25  So.  185; 
■Evans  v.  S.,  58  Ark.  47,  55,  22  S.  W. 
1026;  Zipperian  v.  P.,  33  Colo.  134, 
79  P.  1018;  S.  V.  Adams,  6  Pen. 
(Del.)  178,  65  Atl.  510;  Gardner  y. 
•S.,  55  Fla.  25,  45  So.  1028;  Smith  v. 
S.,  118  Ga.  61,  4'4  S.  E.  817;  Bird  v. 
S.,  128  Ga.  253,  57  S.  E.  320;  Robin- 
son V.  S.,  130  Ga.  936,  60  S.  E.  1005; 
Nordgren  v.  P.,  211  111.  425,  71  N. 


E.  1042;  Jones  v.  S.,  70  Miss.  401, 
12  So.  444;  Gambrell  v.  S.,  92  Miss. 
728,  46  So.  138;  Jackson  v.  S.,  94 
Miss.  83,  47  So.  502;  S.  v.  Zorn,  202 
Mo.  12,  100  S.  W.  591;  S.  v.  Davis, 
134  N.  Car.  633,  46  S.  E.  722;  S.  v. 
Doris,  51  Ore.  136,  94  Pac.  44; 
Willoughby  v.  Ter.,  16  Okla.  577,  86 
Pac.  56. 

39.  S.  V.  Thawley,  4'  Harring. 
Del.  562;  McPherson  v.  S.,  9  Yerg. 
279;  S.  V.  Johnson,  8  Iowa,  525,  74 
Am.  D.  321;  P.  v.  Lawrence,  21  Cal. 
368,  372. 

40.  Moore  v.  S.,  12  Ala.  764,  46 
Am.  D.  276;  S.  v.  MoCanon,  supra; 
Walker  v.  S.,  supra;  Walker  v.  S., 
37  Tex.  366;  S.  v.  Quick,  15  Rich. 
342;  Donnelly  v.  S.,  2  Dutcher,  463, 
601;  Rex  v.  Trant,  1  MacN.  Ev. 
385;  Campbell  v.  S.,  38  Ark.  498;  S. 
V.  Byrd,  41  Mont.  585,  111  P.  407. 
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CHAPTEE  LXXXII. 

EXTRAJUDICIAL  CONFESSIONS. 

§§  1216a.  Introduction. 

1217-1220.     In  General. 

1221-1240.    When  and  why  Rejected  or  Received. 
1241-1246.    Further  thereof  and  their  Effect. 

§  1216  a.  How  Chapter  divided. — ^We  shall  consider,  I. 
In  Greneral  of  these  Confessions ;  II.  When  and  why  Rejected 
or  Eeceived;  III.  Further  of  them  and  their  Effect. 

I.    In  General  of  these  Confessions. 

§1217.  1.  "Confession"  and  "Admission" — are  word  & 
similar  in  meaning,  each  denoting  an  acknowledgment  of 
a  fact;  sometimes  in  our  books  are  employed  almost  inter- 
changeably. But  the  better  usage,  followed  in  these  vol- 
umes, distinguishes  them;  so  that  a  confession  is  an  admis- 
sion of  guilt  meant  to  be  inculpatory,*^  while  the  single- 
word  admission  denotes  the  acknowledgment  of  any  fact 
not  so  meant. 

2.  A  Judicial  Confession — is  one  made  in  court  or  before- 
an  examining  magistrate. 

3.  An  Extrajudicial  Confession — is  one  made  out  of 
court,  either  to  an  official  or  to  a  non-official  person.*^ 

41.     S.  V.  Carr,  53  Vt.  37;    P.  v.  Daniels  v.  S.,  57  Fla.  1,  48  So.  747; 

Le  Roy,  65  Cal.  613,  4  P.  649.     "A  Weaver  v.  S.,  135  Ga.  317,  69  S.  B. 

confession  is  a  person's  declaration  488;    Spicer  v.  Com.,  51  S.  W.  802,. 

of   his   agency   or   participation    in  21   Ky.   L.    528;    Burnett   v.    S.,    86" 

a  crime."     McKinstry,  J.,  in  P.  v.  Neb.  11,  124  N.  W.  927;  S.  v.  Helden- 

Parton,  49   Cal.  632,  637,   638.     See  reioh,  29  Ore.  381,  45  P.  755;  Run- 

Bennac  v.  P.,  4  Barb.   164;   Rex  v.  nels  v.  S.,  42  Tex.  Cr.  Ap.  555,  61 

Crossfield,  26  Ho-w.  St.  Tr.  1,  215;  S.   W.   479;    g.   v.   Moore,   36   Utah, 

S.  V.  Red,  53  Iowa,  69,  4  N.  W.  831;  521,  105  P.  293. 

P.    V.    Strong,    30    Cal.    151;    S.    v.         42.     Speer  v.   S.,  4  Tex.  Ap.  474^ 

Blackburn   (Del.  1892),  75  A.   536;  479. 
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4.  The  Doctrine, — in  its  essence  and  divested  of  its  tech-i 
nicalities,  is  that  a,  defendant's  confession  is  admissible  in 
evidence  against  him  if  made  freely  and  without  the  hope 
of  benefit  to  his  cause;  otherwise  it  is  rejected,  since  its 
purpose  may  have  been  to  secure  such  benefit  rather  than 
to  disclose  the  truth.    For, — 

§1218.  1.  Why?— As  the  defendant  knows  the  fact, 
we  accept  his  utterances  thereon  if  sufficiently  assured  that 
they  are  voluntary,  made  without  compulsion  or  threat,** 
and  prompted  by  the  spirit  of  truthfulness.  Practically, 
for  various  reasons,  the  court  will  reject  a  statement  from 
him  in  his  own  favor  unless  it  was  of  the  res  gestae ;  **  but 
will  submit  to  the  jury  his  confession  of  guilt  if,  and  only 
if,  first  satisfied  that  it  was  voluntary  and  not  prompted 
by  the  hope  of  benefit  to  himself.*^    Further — 

2.  As  to  which. — One  under  accusation  or  in  conscious 
danger  of  it,  whether  guilty  or  innocent,  is  necessarily  in 
that  disturbed  state  of  mind  which  is  constantly  seeking 
for  the  means  of  escape  from  punishment.  Nearly  all  men 
have  been  taught  from  infancy,  in  the  discipline  of  the 
family,  in  that  of  the  school,  and  in  the  expositions  of  re- 
ligion, that  repentance  is  a  leading  virtue,  bringing  clem- 
ency alike  from  God  and  man,  and  that  confession  is  the 
outward  manifestation  of  this  virtue.  Though  such  is  not 
exactly  the  doctrine  of  the  law,  it  is  that  of  ordinary  life 
among  us.  Therefore  if  one  is  charged  with  crime,  whether 
justly  or  falsely,  and  in  his  fright,  or  after  a  calm  contem- 

43.  p.  V.  Fox,  121  N.  Y.  449;  782;  S.  v.  Davis,  34  La.  Ann.  351; 
Dawson  v.  S.,  59  Ga.  333.  Reg.  v.  Thompson,  1893,  2  Q.  B.  12, 

44.  Ante,  §  1086.  17  COx,  C.  C.  641;   Coffee  v.  S.,  25 

45.  Harmon  v.  S.,  3  Tex.  Ap.  51;  Fla.  501,  23  Am.  St.  525,  6  So. 
Campbell  v.  S.,  23  Ala.  44;  C.  v.  493;  Murray  v.  S.,  25  Fla.  528,  6 
Williams,  105  Mass.  62,  68;  Wills  So.  498;  Owen  v.  S.,  78  Ala.  425, 
V.  Conley,  3  Par.  Cr.  473,  499;  Cook  56  Am.  R.  40;  P.  v.  McGloin,  91 
V.  S.,  4  Zab.  843;  S.  v.  Hildreth,  9  N.  Y.  241;  Lester  v.  S.,  170  Ala.  36, 
Ire.  440,  51  Am.  D.  369;  Birdsong  54  So.  175;  Sims  v.  S„  59  Fla.  38, 
V.  S.,  47  Ala.  68;  Addison  v.  S.,  52  So.  198;  S.  v.  Murphy,  146  Mo. 
48  Ala.  478;   Searcy  v.  S.,  28  Tex.  Ap.  707,  125  S.  W.  557. 

Ap.   513,  19  Am.  St.   851,  13   S.  W. 
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plation  of  the  evidence  reported  to  him,  or  in  reliance  on 
■what  others  say,  he  expects  to  be  convicted,  the  resource 
most  obvious  to  him  is  to  mitigate  his  calamity  by  the  clem- 
ency which  repentance  with  confession  is  supposed  to  pur- 
chase. The  cases  are  numerous  wherein  this  is  known  to 
be  so  with  innocent  persons,**  and  how  many  there  are 
in  which  the  real  fact  is  never  known  it  is  impossible  to 
state.  Therefore,  in  reason,  confessions  should  either  be 
rejected  altogether,  or  submitted  to  the  jury,  as  sometimes 
they  are,*''  under  special  cautions  from  the  court,  and  be 
carefully  weighed  by  them. 

§  1219.  The  Decisions — on  this  subject  appear  largely 
to  have  proceeded  from  superficial  or  only  partial  views, 
not  descending  to  the  foundation  reasons  of  the  law.  There- 
fore they  are  somewhat  conflicting  or  indistinct,  and  some 
of  the  earlier  are  understood  to  be  overruled  by  the  later.** 
We  shall  not  attempt  to  travel  through  all  their  varying 
facts,**  but  seek  mainly  their  governing  doctrines.  The 
general  truth  is,  that  confessions,  to  me  weighed  by  the 
jury,  are  received  in  some  circumstances  ^^  and  rejected  in 
others.^  ^    And — 

§  1220.  The  Judge, — within  a  doctrine  already  ex- 
plained,^^ and  as  a  preliminary  without  which  no  confes- 

46.  See,  for  example.  Boom's  49.  For  a  discussion  embracing 
Case,  1  Greenl.  Bv.,  §  214,  note;  the  facts  of  many  cases,  see  Mr. 
A^ionymous,  1  Leach,  264,  note;  Col-  Heard's  note  in  2  Ben.  &  H.  Lead, 
lins  V.  S.,  20  Tex.  Ap.  399,  420.  Cas.   (2d  Ed.),  570-630.    And  see  3 

47.  Coffee  v.  S.,  25  Fla.  501,  23  Russ.  Crimes  (5th  Bng.  Ed.),  440 
Am.    St.    525,    6    So.    493;    Reg.    v.  et  seq. 

Thompson,  1893,  2  Q.  B.  12,  18,  17  50.     Rex  v.  Dore,  Andr.  301;  Reg. 

Cox,  C.  C.  641;  S.  v.  Hardee,  83  N.  v.  Owen,   9  Car.  &  P.  83;   Holsen- 

C.  619.    See  post,  §  1245.  bake  v.  S.,  45  Ga.  43;  S.  v.  Squires, 

48.  For  example,  Reg.  v.  Baldry,  48  N.  H.  364. 

2  Den.  C.  C.  430,  followed  in  all  the         51.    P.  v.  Ah  How,  34  Cal.  218; 


later  cases,  was  understood  to  over- 
rule Reg.  V.  Drew,  8  Car.  &  P.  140 
Reg.  V.  Morton,  2  Moody  &  R.  514 
Reg.  T.   Furley,   1   Cox,   C.   C.   76 
and  Reg.  v.  Harris,   1  Cox,   C.   C, 
106. 


post,  §  1223.    But  see  S.  v.  Jenkins, 
2  Tyler,  377. 

52.    Ante,     i§     989,     989a,     1212 
(1.  5). 
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sion  can  go  to  a  jury,  determines,  on  testimony  laid  before 
him,  both  for  and  against,^^  whether  or  not  to  admit  the 
particular  one;^*  the  burden  being  on  the  prosecuting 
power  that  tenders  the  confession.^^    His  decision  covers, 


53.  Jackson  v.  S.,  83  Ala.  76; 
Com.  V.  Aston,  227  Pa.  112,  75  A. 
1019. 

54.  Amos  V.  S.,  83  Ala.  1,  3  Am. 
St.  682,  3  So.  749;  "Washington  v. 
S.,  53  Ala.  29;  Boyd  v.  S.,  2  Humph. 
39;  S.  V.  Davis,  63  N.  C.  578;  Carter 
V.  S.,  37  Tex.  362;  Holsenbake  v.  S., 
45  Ga.  43;  Nicholson  v.  S.,  38  Md. 
140;  C.  V.  Morrell,  99  Mass.  542; 
P.  V.  Jim  Ti,  32  Cal.  60;  P.  v.  Ah 
How,  34  Cal.  218;  Simon  v.  S.,  5 
Fla.  285;  Whaley  v.  S.,  11  Ga.  123; 
Wallace  v.  S.,  28  Ark.  531;  Run- 
nels V.  "S.,  28  Ark.  121;  S.  v.  Fid- 
ment,  35   Iowa,   541;    Spears  v.   S., 

2  Ohio  St.  583;  Woodford  v.  P.,  62 
N.  Y.  117,  20  Am.  R.  464;  Jim  v. 
Territory,  1  Wash.  76;  Sullins  v. 
S.,  53  Ala.  474;  Brister  v.  S.,  26 
Ala.  107;  Bob  v.  S.,  32  Ala.  560; 
Couley  V.  S.,  12  Mo.  462;  S.  v.  Gar- 
vey,  28  La.  Ann.  925,  26  Am.  R. 
123;  C.  V.  Taylor,  5  Cush.  605;  Fife 
V.  C,  29  Pa.  429;  Reg.  v.  Garner, 
1  Den.  C.  C.  329,  2  Car.  &  K.  920, 

3  Cox  C.  C.  175;  Metzger  v.  S.,  18 
Fla.  481;  C.  v.  Culver,  126  Mass. 
464;  S.  V.  Miller,  42  La.  Ann.  1186, 
21  Am.  St.  418,  8  So.  309;  S.  v.  Bar- 
rett, 40  Minn.  65,  67,  41  N.  W.  459, 
463;  Daniels  v.  S.,  78  Ga.  98,  6  Am. 
St.  238;  Ellis  v.  S.,  65  Miss.  44,  7 
Am.  St.  634,  3  So.  188;  Burton  v.  S., 
107  Ala.  108,  18  So.  284;  P.  v.  Siem- 
sen,  153  Cal.  387,  95  Pac.  863;  Travers 
v.  U.  S.,  6  Ap.  D.  C.  450;  Thomas 
V.  S.,  84  Ga.  613,  10  S.  E.  1016;  Pal-, 
mer  v.  S.,  136  Ind.  393,  36  N.  E. 
130;  Hauk  v.  S.,  148  Ind.  238,  46 
N.  E.  127,  47  N.  E.  465;  Howard  v. 


Com.,  28  Ky.  L.  737,  90  S.  W.  578; 
Com.  V:  Antaya,  184  Mass.  326,  6S 
N.  E.  531;  P.  V.  Howes,  81  Mich. 
396,  45  N.  W.  961;  Ford  v.  S.,  75 
Miss.  101,  21  So.  524;  Draughn  v. 
S.,  76  Miss.  574,  25  So.  153;  S.  v. 
Kinder,  96  Mo.  548,  10  S.  W.  77; 
S.  V.  Stibbens,  188  Mo.  387,  87  S.  W. 
460;  S.  V.  Sherman,  35  Mont.  512, 
90  Pac.  981,  119  Am.  St.  869;  S.  v. 
Berberick,  38  Mont.  423,  100  Pac. 
209;  P.  V.  Rogers,  192  N.  T.  331, 
85  N.  E.  135;  P.  v.  Fox,  50  Hun,  604, 
3  N.  Y.  S.  359,  24  N.  B.  922,  121  N. 
Y.  449;  S.  v.  Blodgett.  50  Ore.  329, 
92  Pac.  820;  S.  v.  Landers,  21  S. 
Dak.  606,  114  N.  E.  717;  Bronson  v. 
S.  (Tex.  Cr.  Ap.  1910),  127  S.  W. 
175;  Hintz  v.  S.,  125  Wis.  405,  104 
N.  W.  110;  Harrold  v.  Ter.  of  Okla., 
94  C.  C.  A.  415,  169  F.  47. 

55.    lb.;  Reg.  v.  Thompson,  1893,, 

2  Q.  B.  12,  17  Cox  C.  C.  641;  Amos 
V.  S.,  83  Ala.  1,  3  Am.  St.  682,  3 
So.  749;   Jackson  v.  S.,  83  AJa.  76, 

3  So.  847;  Banks  v.  S.,  84  Ala.  430,  4 
So.  382;  Cor  ley  v.  S.,  50  Ark.  305,  7 
S.  W.  255;  Amos  v.  S.,  83  Ala.  1,  3: 
So.  749,  3  Am.  St.  682;  S.  v.  Stall- 
ings,  142  Ala.  112,  38  So.  261;  Smith: 
V.  S.,  74  Ark.  397,  85  S.  W.  1123;  S> 
V.  Storms,  113  Iowa,  385,  85  N.  W. 
610,  86  Am.  St.  380;  Watts  v.  S.,. 
99  Md.  30,  57  A.  542;  P.  v.  Swe.t- 
land,  77  Mich.  53,  60,  43  N.  W.  779; 
S.  V.  Young,  67  N.  J.  L.  223,  51  A> 
939;  Johnson  v.  S.,  48  Tex.  Cr.  Ap. 
423,  88  S.  W.  223;  Travers  v.  U. 
S.,  6  Appi  D.  C.  450.  Other  cases 
support  a  presumption  that  a  con- 
fession is  voluntary.    S.  v.  Storms, 
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besides  the  law,  the  fact,^"  as  to  which  it  is  not  ordinarily 
to  be  disturbed  on  review;  ^''  and  the  jury  can  pass  merely 
on  the  effect  of  the  confession  in  evidence.^^  This  is  the 
doctrine  of  reason,  supported  by  most  of  the  cases,  but  we 
have  a  few  which  seem  to  accord  something  more  to  the 
jury,^^  or  place  on  the  defendant  the  burden  of  proving 
the  inadmissibility.^" 

II.    When  and  why  Rejected  or  Received. 

§  1221.  1.  Could  the  Judge  know  the  Real  Fact,— he 
would  accept  or  not  a  confession  according  as  it  was 
prompted  or  not  by  the  spirit  of  truthfulness.  Or,  since 
he  cannot  ascertain  this,  if  he  could  learn  that  it  came  from 
self-interest  he  would  reject  it;  that  is,  whenever  the  party 
making  it  believed  it  would  bring  him  good  or  avert  evil; 
because,  in  such  a  case,  the  probabilities  would  be  strong 
that  it  was  a  falsehood;  at  least,  it  could  not  be  trusted  as 
evidence  to  deprive  a  man  of  his  liberty  or  life.  Yet  such 
knowledge  is  impossible  to  a  judge,  hence, — 

2.  Necessity — must  furnish  the  rule.®^  And  it  must  be 
the  nearest  practical  approximation  to  that  of  abstract 
justice  and  reason.  Thus,  to  specify  various  forms  of  the 
question, — 

§  1222.  Motive  not  disclosed. — The  doctrine  that  the 
burden  is  on  the  prosecuting  power  to  show  the  admissi- 

113  Iowa,  385,  86  Am.   St.   380,   85  58.     Matthews  v.  S.,  55  Ala.  65; 

N.  W.  610;   P.  y.  Barker,  60  Mich.  Long  v.  S.,  86  Ala.  36,  5  So.  443;  S. 

277,  1  Am.  St.  501,  27  N.  "W.  529;  v.  Burgwyn,  87  N.  C.  572;  U.  S.  v. 

S.  V.  Jones,  171  Mo.  401,  71  S.  W.  Beebe,  2  Dak.  292. 

«80,  94  Am.  St.  786.  59.     P.   v.   Barker,   60   Mich.  277, 

56.  Bonner  v.  S.,  55  Ala.  242;  1  Am.  St.  501,  27  N.  W.  539;  S.  v. 
Biscoe  V.  S.,  67  Md.  6,  8  A.  571;  S.  Meyers,  99  Mo.  107,  12  S.  W.  516. 
T.  Vann,  82  N.  C.  631;  Murray  v.  See  S.  v.  Moorman,  27  S.  C.  22,  2 
S.,  25  Fla.  528,  6  So.  498;  Brown  S.  E.  621;  Com.  v.  Astpn,  75  A.  1019, 
V.  S.,  71  Ind.  470.  227  Pa.  112. 

57.  S.  V.  Hopkirk,  84  Mo.  278;  60.  Williams  v.  S.,  19  Tex.  Ap. 
S.  V.  Day,  55  Vt  510.  See  S.  v.  276,  277;  Berry  v.  S.,  4  Okla.  Cr. 
Crowson,  98  N.  C.  595,  4  S.  E.  143;  Ap.  202,  111  P.  676. 

Corley  v.  S.,  50  Ark.  305,  7  S.  W.         61.    Ante,  §  493. 
355. 
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bility  of  an  offered  confession,^^  indicates  that  the  judge 
should  inquire  into  the  circumstances  under  which  it  was 
made.*^'  Then,  if  nothing  pointing  to  the  motive  prompt- 
ing it  appears,  it  will  be  received.®*  Over  this  sort  of  ques- 
tion, the  court  has  a  wide  discretion.®^ 

§  1223.  1.  Voluntary. — Such  confession,  much  more 
one  affirmatively  appearing  to  have  been  made  with  no 
■expectation  of  its  bringing  good  or  averting  evil,  is  termed 
voluntary;  and  the  rule  is  that  a  voluntary  confession  is 
admissible.®®    But — 


62.  Ante,  §  1220. 

63.  Post,  i  1232;  P.  v.  Chapleau, 
121  N.  Y.  266. 

64.  Rufer  v.  S.,  25  Ohio  St.  464, 
470;  Stallings  v.  S.,  47  Ga.  572; 
S.  V.  Patterson,  68  N.  C.  292;  Rex 
-V.  Clewes,  4  Car.  &  P.  221;  C.  v. 
McCann,  97  Mass.  580;  S.  v.  Dar- 
nell, 1  Houst.  Crim.  321;  S.  v. 
Moorman,  27  S.  C.  22;  P.  v.  Fan- 
ning, 131  N.  Y.  659;  S.  v.  Perkins, 
31  La.  Ann.  192;  S.  v.  Carrick,  16 
TSTev.  120;  Harris  v.  S.,  6  Tex.  Ap. 
97;  S.  V.  Conrad,  95  N.  C.  666; 
Toomer  v.  S.,  112  Md.  286,  76  A. 
118. 

65.  U.  S.  V.  Nardello,  4  Mackey, 
503. 

66.  S.  V.  Potter,  18  Conn.  166; 
S.  V.  Ingram,  16  Kan.  14;  P.  v. 
Thoms,  3  Par.  Cr.  256;  C.  v.  Drake, 
15  Mass.  161;  S.  v.  Cook.  15  Rich. 
^9;  O'Brien  v.  P.,  48  Barb.  274; 
Price  V.  S.,  18  Ohio  St.  418;  S.  v. 
"White,  17  Kan,  487;  S.  v.  Portner, 
43  Iowa,  494;  S.  v.  Crank,  2  Bailey, 
•66,  23  Am.  D.  117;  S.  v.  Freeman, 
1  gpeers,  57;  S.  v.  LittleHeld,  3  R. 
I.  124;  Seaborn  v.  S.,  20  Ala.  15; 
Rafe  V.  S.,  20  Ga.  60;  S.  v.  Kitty, 
12  La.  Ann.  805;  Franklin  v.  S., 
28  Ala.  9;  Hamilton  v.  S.,  3  Ind. 
552;  Aikin  v.  S.,  35  Ala.  399;  Jim 
V.  S.,  15  Ga.  535;   P.  v.  Barrio,  49 


Cal.  342,  345;  Sam  v.  S.,  33  Miss. 
347;  Wai;d  v.  P.,  3  Hill,  N.  Y.  395; 
C.  V.  Crocker,  108  Mass.  464;  S. 
V.  Jones,  33  Iowa,  9;  Shifflet  v.  C, 
14  Grat.  652;  Dumas  v.  S.,  63  Ga. 
600;  Butler  v.  S.,  34'  Ark.  480;  C.  v. 
Sego,  125  Mass.  210;  Steele  v.  S., 
83  Ala.  20,  3  So.  547;  S.  v.  Suggs, 
89  N.  C.  527;  Lewis  v.  S.,  29  Tex. 
Ap.  201,  15  S.  W.  642;  Carr  v.  S., 
24  Tex.  Ap.  562,  5  Am.  St.  905,  7 
S.  W.  328;  S.  v.  Holden,  42  Minn. 
350,  44  N.  W.  123;  McAlpine  v.  S., 
117  Ala.  93,  23  So.  130;  P.  v.  Sil- 
vers, 6  Cal.  Ap.  69,  92  Pac.  506; 
Sims  V.  S.,  59  Fla.  38,  52  So.  198; 
Smith  V.  S.,  88  Ga.  627,  629',  15  S. 
E.  675;  Watts  v.  S.,  8  Ga.  Ap.  694, 
70  S.  E.  46;  Walker  v.  S.,  136  Ind. 
663,  36  N.  E.  356;  Pearsall  v.  Com., 
92  S.  W.  589,  29  Ky.  L.  222;  Com. 
V.  Boaz,  140  Ky.  715,  131  S.  W. 
782;  S.  V.  Chambers,  45  La.  Ann. 
46,  11  So.  944;  S.  v.  Berry,  50  La. 
Ann.  1309,  24  So.  329;  Ross  v.  S., 
67  Md.  286,  10  Ala.  218;  Watts  v. 
S.,  99  Md.  30,  57  A.  542;  Com.  v. 
Preece,  140  Mass.  276,  277,  5  N. 
E.  494;  P.  V.  Taylor,  93  Mich.  638, 
53  N.  W.  777;  Mitchell  v.  S.  (Miss. 
1898),  24  So.  312;  S.  v.  Daly,  210 
Mo.  664,  109  S.  W.  53;  S.  v.  Wilson, 
223  Mo.  173,  122  S.  W.  671;  Fouse 
V.  S.,  83  Neb.  258,  119  N.  W.  478; 


1048 


New  Criminal,  Proceduee. 


§1223 


2.  Hope  of  Benefit. — ^An  involuntary  one,  uttered  to 
bring  temporal  good  or  avert  temporal  evil,  even  where 
the  anticipated  benefit  is  small,  will  be  rejected.  It  mat- 
ters not  whether  such  benefit  is  some  specific  thing  prom- 
ised, or  an  imdefined  clemency  pictured  to  the  hope  with- 
out form  and  without  promise,  or  any  other  appreciable- 
advantage  of  a  temporal  nature.®'^     Still,  if  the  thing  ex- 


P.  V.  Deacons,  109  N.  Y.  374,  16  N. 
E.  676;  P.  V.  Fox,  121  N.  Y.  449,  24 
N.  E.  923,  aflarming  50  Hun  (N. 
Y.)  604,  3  N.  Y.  S.  559;  P.  v.  Rog- 
ers, 192  N.  Y.  331,  85  N.  E.  135; 
P.  V.  Brasch,  193  N.  Y.  46,  53, 
85  N.  E.  809;  S.  v.  Chlsen- 
hall,  106  N.  Car.  676,  680,  11  S.  E. 
518;  Berry  v.  S.,  4  Okla.  Cr.  Ap. 
202,  111  P.  676;  S.  v.  Carson,  36  S. 
Car.  524,  531,  15  S.  E.  588;  S.  v. 
Poole,  42  Wash.  192,  84  Pao.  727; 
Shaw  V.  U.  S.,  103  C.  C.  A.  494, 
180  P.  348;  Bram  v.  V.  S.  168  U. 
S.  532,  18  S.  Ct.  183. 

67.  Reg.  V.  Baldry,  2  Den.  C.  C. 
430,  5  Cox  C.  C.  523;  Thompson  v. 
C,  20  Grat.  724;  Beery  v.  U.  S., 
2  Colo.  186;  Runnels  v.  S.,  28  Ark. 
121;  Earp  v.  S.,  55  Ga.  136;  Gar- 
rard V.  S.,  50  Miss.  147;  Ward  v. 
S.,  50  Ala.  120;  Van  Buren  v.  S., 
24  Miss.  512;  Peter  v.  S.,  4  Sm.  & 
M.  31;  S.  V.  Grant,  22  Me.  171; 
Wyatt  V.  S.,  25  Ala.  9;  C.  v.  Chab- 
bock,  1  Mass.  144;  Rex.  v.  Parratt, 
4  Car.  &  P.  570;  S.  v.  Hagan,  54 
Mo.  192;  S.  V.  Whitfield,  70  N.  C. 
356;  Frain  v.  S.,  40  Ga.  529;  S.  v. 
Brockman,  46  Mo.  566;  P.  v.  Mc- 
Mahon,  15  N.  Y.  384,  386;  P.  v. 
Phillips,  42  N.  Y.  200;  Reg.  v.  Luck- 
hurst,  Dears.  245,  6  Cox  C.  C.  243, 
22  Eng.  L.  &  Bq.  604;  Rex  v. 
Thompson,  1  Leach,  291;  Rex  v. 
Cass,  1  Leach,  293,  note;  Dinah  v. 
S.,  39  Ala.  359;  Sullins  v.  S.,  53  Ala. 


474;  C.  V.  Curtis,  97  Mass.  574;  S. 
V.  Doherty,  2  Tenn.  80,  87;  Berry- 
V.  S.,  10  Ga.  511;  Stephens  v.  S., 
11  Ga.  225;  Newman  v.  S.,  49  Ala. 
9;  Rex  v.  Miles,  Car.  Crim.  Law,. 
(3d  Ed.)  61;  Rex  v.  Jones,  Russ. 
&  Ry.  152;  Rex  v.  Simpson,  1 
Moody,  410;  S.  v.  Bostick,  4  Har- 
ring.  (Del.)  563;  C.  v.  Taylor,  5- 
Cush.  605,  610;  Smith  v.  C,  10 
Grat.  734;  S.  v.  Staley,  14  Minn. 
105;  Wiley  v.  S.,  Coldw.  362;  Rex 
V.  Thomas,  6  Car.  &  P.  353;  P.  v.^ 
Barric,  49  Cal.  342;  P.  v.  Wentz,. 
37  N.  Y.  303;  Austine  v.  P.,  51  111. 
236  (compare  with  C.  v.  Callahan, 
108  Mass.  421);  Barnes  v.  S.,  36: 
Tex.  356;  Reg.  v.  Hearn,  Car.  & 
M.  109;  Rex  v.  Sexton,  3  Russ. 
Crimes  (5th  Eng.  Ed.)  445;  S.  v. 
Phelps,  11  Vt.  116,  121,  34  Am.  D. 
672;  Reg.  v.  Coley,  10  Cox  C.  C.  536; 
Rutherford  v.  C,  2  Met.  (Ky.),  387; 
S.  V.  Day,  55  Vt.  510;  Searcy  v.  S., 
28  Tex.  Ap.  513,  19  Am.  St.  851,  IS 
S.  W.  782;  Redd  v.  S.,  69  Ala.  255; 
Lopez  V.  S.,  12  Tex.  Ap.  27;  Sim- 
mons V.  S.,  61  Miss.  243;  S.  v.  Voa 
Sachs,  30  La.  Ann.  942;  Lacey  v. 
S.,  58  Ala.  385;  S.  v.  Johnson,  30- 
La.  Ann.  881;  P.  v.  Thompson,  84 
Cal.  598,  24  P.  384;  Johnson  v.  S.,. 
61  Ga.  405;  C.  v.  Nott,  135  Mass. 
269.  See  Reg.  v.  Zelgert,  10  Cox  C. 
C.  555;  Cropper  v.  U.  S.,  Morris, 
259;  S.  V.  Brooks,  220  Mo.  74',  119 
S.  W.  353. 
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pected  or  sought  is  absolutely  trivial  and  without  real 
value,  or  some  mere  collateral  boon,  it  will  not  have  this, 
effect.®* 

§  1224.  The  Reason  for  excluding  the  Confession — is,  ta 
repeat,  not  that  the  law  affirmatively  presumes  it  to  be  un- 
true, buf  that  its  truthfulness  is  so  uncertain  as  to  render 
it  unsafe  evidence  for  the  jury.  Therefore,  as  often  said,, 
the  real  question  in  every  case  is,  whether  or  not  the  con- 
fessing mind  was  influenced  in  a  way  to  create  doubt  of  the 
truth  of  the  confession.®*    Thus, — 

§  1225.  Spiritual  Hopes  or  Fears, — such  as  the  antici- 
pation of  the  rewards  or  retributions  of  a  future  state,  hav- 
ing no  tendency  to  produce  untruthfulness,  will  not,  there- 
fore, exclude  the  confessions  they  inspire.''"'  For  a  like 
reason, — 

§  1226.  1.  Artifice, — employed  in  obtaining  a  confes- 
sion, does  not  impair  its  truthfulness,  consequently  does 
not  exclude  it.'^^    So, — 


68.  Added  to  some  of  the  fore- 
going cases.  Price  v.  S.,  18  Ohio 
St.  418;.  S.  V.  Wentworth,  37  N. 
H.  1%,  218;  S.  V.  Cruse,  74  N.  C. 
491;  Rex  v.  Lloyd,  6  Car.  &  P.  393; 
C.  V.  Morey,  1  Gray,  461;  Barp  v. 
S.,  55  Ga.  136;  Rex  v.  Green,  6  Car. 
&  P.  655;  S.  V.  Tatro,  50  Vt.  483; 
Hunt  V.  S.,  135  Ala.  1.  33  So.  329. 

69.  P.  V.  McMahon,  15  N.  Y. 
384,  391;  P.  v.  Wentz,  37  N.  Y.  303, 
305,  309;  Reg.  v.  Reason,  12  Cox 
C.  C.  228,  4  Eng.  Rep.  517;  Rex  v. 
Thomas,  7  Car.  &  P.  345;  Reg.  v. 
Morton,  2  Moody  &  R.  514;  Fife  v. 
C,  29  Pa.  429;  C.  v.  Cuffee,  108 
Mass.  285,  288;  C.  v.  Morey,  1  Gray, 
461,  463;  Reg.  v.  Baldry,  2  Den. 
C.  C.  430,  432,  441,  442,  446,  5  Cox 
C.  C.  523;  Rutherford  v.  C,  2  Met. 
(Ky.),  387;  S.  v.  George,  5  Jones, 
<N.  C.'),  233,  236. 

70.  Rex  V.  Gibney,  Jebb,  15,  19; 


Rex  V.  Gilham,  Car.  Grim.  Law  (3d 
Ed.)  51,  1  Moody,  186.  See  C.  v. 
Drake,  15  Mass.  161;  Stafford  v.  S., 
55  Ga.  591,  596. 

71.  g.  V.  Phelps,  74  Mo.  128, 
136,  137;  S.  v.  Fredericks,  85  Mo. 
145;  Heldt  v.  S.,  20  Neb.  492.  57 
Am.  R.  835,  30  N.  W.  626;  S.  v. 
Rush,  95  Mo.  199,  8  S.  W.  221;  P. 
V.  Wentz,  37  N.  Y.  303,  305;  R,uther- 
ford  V.  C,  2  Met.  (Ky.),  387;  C.  v. 
Hanlon,  3  Brews.  461;  King  v.  S., 
40  Ala.  314;  Burton  v.  S.,  107  Ala. 
108,  18  So.  284;  P.  v.  Warren,  12 
Cal.  Ap.  730,  108  P.  725;  S.  v.  West- 
cott,  130  Iowa,  1,  104  N.  W.  341; 
Osborn  v.  Com.  (Ky.),  20  S.  W. 
223,  14  Ky.  L.  246;  P.  v.  Dunnlgan, 
163  Mich.  349,  128  N.  W.  180,  17 
Det.  Leg.  N.  820;  S.  v.  Hopklrk, 
84  Mo.  278;  S.  v.  Brooks,  92  Mo. 
542,  5  S.  W.  257,  appeal  dismissed. 
Brooks  V.  Missouri,  124  U.  S.  394. 
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2.  Confidential,  Overheard,  etc. — That  a  confession  is 
confidential,^-  or  overheard  when  meant  to  be  private,'^*  or 
contained  in  a  letter  opened  unauthorized,''*  or  made  in 
ihe  belief  that  the  person  listening  will  be  incompetent  as 
a  witness  to  it,''®  does  not  shut  it  out;  for  nothing  of  this 
sort  casts  suspicion  on  its  truthfulness.    Moreover, — 

§  1227.  Tell  the  Truth.-^Since  the  danger  that  a  confes- 
sion will  be  false  is  the  ground  for  excluding  it,  an  exhor- 
tation, reinforced  or  not  by  a  motive,  to  tell  the  truth  does 
not  render  inadmissible  what  is  said  in  response;''"'  unless 
the  meaning  is  that  the  real  thing  sought  is  a  confession, 
the  speaker  assuming  the  truth  to  be  guilt.'" 


5  Sup.  Ct.  443;  P.  v.  McGloin,  91 
N.  Y.  241;  P.  V.  White,  176  N.  Y. 
331,  68  N.  E.  630,  17  N.  Y.  Cr.  538; 
S.  V.  Harrison,  115  N.  Car.  706,  20 
S.  E.  175;  Com.  v.  Cressinger,  193 
Pa.  326,  44  A.  433;  Early  v.  Com., 
86  Va.  921,  11  S.  B.  795;  Heldt  v. 
S.,  20  Neb.  492,  30  N.  W.  626,  57 
Am.  83  5n;  S.  v.  Wilson,  172  Mo. 
420,  72  S.  W.  696. 

72.  Rex  V.  Thomas,  7  Car.  &  P. 
345;  Rex  v.  Shaw,  6  Car.  &  P.  372; 
S.  V.  Shannon,  33  Mo.  596;  S.  v. 
Darnell,  1  Houst.    (Del.)    321. 

73.  Ante,  §  1155;  Rex  v.  Simons, 

6  Car.  &  P.  540.  See  Reg.  v. 
Welshi  3  Fost.  &  F.  275;  Dick  v. 
S.,  30  Miss.  631;  Hawkins  v.  S.,  7 
Mo.  190;  Woolfolk  v.  S.,  85  Ga.  69, 
11  S.  E.  814;  Heldt  v.  S.,  20  Neb. 
492,  497,  498,  30  N.  W.  626,  57  Am. 
835n. 

74.  Rex  V.  Pamenter,  12  Cox  C. 
C.  177,  2  Eng.  Rep.  231,  and  Mr. 
Moak's  note  on  p.  233;  Rex  v.  Der- 
rington,  2  Car.  &  P.  418;  Donohue 
V.  P.,  56  N.  Y.  208;  S.  v.  Renaud, 
50  La.  Ann.  662,  23  So.  894. 

75.  S.  V.  Mitchell,  Phillips,  N. 
C.  447. 

76.  Reg.  V.  Jarvls,  Law  Rep.  1  C. 


C.  96,  98,  99,  10  Cox,  C.  C.  574;  Reg. 
V.  Reeve,  Law  Rep.  1  C.  C.  362,  12 
Cox  C.  C.  179;  Reg.  v.  Parker, 
Leigh  &  C.  42,  8  Cox  C.  C.  465; 
Reg.  V.  Reason,  12  Cox  C.  C.  228, 
4  Eng.  Rep.  517;  S.  v.  Harman,  3 
Harring.  (Del.)  567;  Hawkins  v. 
S.,  7  Mo.  190;  Aaron  v.  S.,  39  Ala. 
75;  King  v.  S.,  40  Ala.  314;  Rex 
V.  Court,  7  Car.  &  P.  486;  Reg.  v. 
Holmes,  1  Car.  &  K.  248;  S.  v. 
Meeklns,  41  La.  Ann.  543,  6  So.  822; 
Dotson  V.  S.,  88  Ala.  208,  7  So.  259; 
C.  V.  Preece,  140  Mass.  276,  5  N.  E. 
494;  S.  V.  Rigsby,  6  Lea,  554.  The 
reader  will  learn  from  these  cases 
that  perhaps  there  are  earlier  de- 
cisions the  other  way.  And  see 
Rex  V.  Mills,  6  Car.  &  P.  146;  Reg. 
V.  Morton,  2  Moody  &  R.  514;  Reg. 
V.  Drew,  8  Car.  &  P.  140;  Melnaka 
V.  S.,  55  Ala.  47;  C.  v.  Kennedy, 
135  Mass.  543;  P.  v.  Hevner,  13 
Cal.  Ap.  768,  114  P.  411;  Reagan 
V.  P.,  49  Colo.  316,  112  P.  785;  S. 
V.  Brooks,  220  Mo.  74,  119  S.  W. 
353;  Com.  v.  Snyder,  224  Pa.  526, 
73  A.  910. 

77.  Rex  V.  Shepherd,  7  Car.  & 
P.  579;  Rex  v.  Partridge,  7  Car.  & 
P.  551;  Reg.  v.  Hewett,  Car.  &  M. 
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§  1228.  That  a  Question  is  Leading,  or  assumes  Guilt, — 
-does  not  render  inadmissible  a  confession  given  in  answer 
thereto.''^ 

§  1229.  1.  Drunk. — In^ino  est  Veritas.  That  one  mak- 
ing a  confession  was  drunk  does  not  exclude  it;  but  the 
jury  may  give  it  the  weight  they  deem  just.^®    Yet — 

2.  Insanity, — ^whether  proceeding  from  drunkenness  or 
any  other  cause,  renders  the  confession  inadmissible.^" 

§  1230.  Asleep. — Words  uttered  by  one  asleep  are  not 
evidence  against  him,  for  he  is  then  presumed  to  be  uncon- 
scious.*^ 


534;  Vaughan  v.  C,  17  Grat  576; 
Rex  V.  Hearn,  Car.  &  M.  109;  Si- 
•mon  V.  S.,  37  Miss.  288;  C.  v.  Har- 
man,  4  Pa.  269;  Deathridge  v.  S., 
1  Sneed,  75;  S.  v.  Wintzingerode, 
■9  Or.  153;  Reg.  v.  FenneU,  7  Q.  B. 
D.  147,  14  Cox  C.  C.  607. 

78.  Reg.  V.  Vernon,  12  Cox  C. 
C.  153,  2  Eng.  Rep.  206;  P.  v. 
Wentz,  37  N.  Y.  303;  Speights  v. 
S.,  1  Tex.  Ap.  551;  Sam  v.  S.,  33 
Miss.  347;  Carroll  v.  S.,  23  Ala.  28, 
58  Am.  D.  282;  Reg.  v.  Regan,  17 
Law  T.  n.  s.  325;  Grant  v.  S.,  55 
Ala.  201;  P.  v.  Siemsen,  153  Cal. 
387,  95  Fac.  863;  S.  v.  Brinte,  4 
Pen.  (Del.)  551,  58  Atl.  258;  S.  v. 
Penney,  113  Iowa,  691,  84  N.  W. 
509;  S.  V.  Berry,  50  La.  Ann.  1309', 
24  So.  329;  S.  v.  Turner,  122  La. 
371,  47  So.  685;  Young  v.  S.,  90 
Md.  570,  45  Atl.  531;  Blrkenfleld  v. 
S.,  104  Md.  253,  65  Atl.  1;  S.  v. 
Barrington,  198  Mo.  23,  95  S.  W. 
235;  S.  V.  Brooks,  220  Mo.  74,  119 
S.  W.  353;  S.  v.  Banusik  (N.  J.), 
64'  Atl.  994;  Cox  v.  P.,  80  N.  Y.  500; 
S.  V.  Blodgett,  50  Ore.  329,  92  P. 
820;  McClain  v.  Com.,  110  Pa.  263, 
1  A.  45;  Aiken  v.  S.  (Tex.)  64  S. 
W.  57;  Tidwell  v.  S.,  40  Tex.  Cr. 
Ap.  38,  47  S.  W.  466,  48  S.  W.  184; 
V.    S.   V.   Mattliews,   26   Fed.   Cas. 


15741b.  But  see  Reg.  v.  Bodkin,  9 
Cox  C.  C.  403.  And  see  Reg.  v. 
Mick,  3  Fost.  &  P.  822;  Reg.  v. 
Stokes,  17  Jur.  192. 

79.  C.  V.  Howe,  9  Gray,  110; 
Eskridge  v.  S.,  25  Ala.  30;  Rex.  v. 
Spilsbury,  7  Car.  &  P.  187;  Whit- 
ney V.  S.,  8  Mo.  165;  Lester  v.  S., 
32  Ark.  727;  Williams  v.  S.,  12 
Lea,  211;  P.  v.  Ramirez,  56  Cal. 
533,  38  Am.  R.  73.  See  Zwicker  v. 
S.,  27  Tex.  Ap.  539,  11  S.  W.  633; 
South  V.  P.,  98  111.  261,  265;  S.  v. 
Feltes,  51  Iowa,  495,  1  N.  W.  755; 
S.  V.  Berry,  50  La.  Ann.  1309',  24 
Bo.  329;  S.  V.  Hogan,  117  La.  863, 
42  So.  352;  S.  v.  Grear,  28  Minn. 
426,  10,  N.  W.  472,  41  Am.  296;  P. 
V.  Kent,  41  Misc.  191,  83  N.  Y.  S. 
948,  17  N.  Y.  Cr.  461  (under  in- 
fluence of  drugs.)  Leach  v.  S.,  99 
Tenn.  584,  42  S.  W.  195;  Lienpo 
V.  S.,  28  Tex.  Ap.  179,  12  S.  W.  588; 
compare  McNutt  v.  S.,  68  Neb.  207, 
94  N.  W.  143. 

80.  S.  V.  Feltes,  51  Iowa,  495, 
1  N.  W.  755;  P.  v.  Miller.  135  Cal. 
69,  67  P.  12  (defendant  wounded 
in  head).  Watts  v.  S.,  99  Md.  30, 
57  A.  542  (accused  nervous  and  suf- 
fering from  shock). 

81.  P.  V.  Robinson,  19   Cal.   40. 
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§  1231.  Youth, — even  below  fourteen,  when  there  is  ca- 
pacity for  crime,  does  not  exclude  confession.*^ 

§  1232.  Proof  of  Voluntary  or  not.— On  the  tender  of  a 
confession,  the  witness  should  be  first  required  to  state  the 
circumstances  under  which  it  was  made,  to  help  the  judge 
in  determining  its  admissibility  as  voluntary  or  not,®* — 
the  burden  being  on  the  side  producing  it  to  show  it  to 
have  been  voluntary.®*     Thereon, — 

§  1233.  1.  The  Inducements, — ^if  any,  under  which  the 
confession  was  uttered,  become  of  prime  importance. 
Thus,— 

2.  If  "One  in  Authority," — to  employ  a  term  common 
in  the  books,  tells  the  suspected  person  that  it  would  be 
better  for  him  to  confess,  or  holds  out  any  of  the  other 
inducements  already  explained,®^  by  all  opinions  a  con- 
fession following  should  be  rejected  as  not  voluntary;  ** 
though,  if  it  is  shown  on  the  other  side  that  the  represen- 
tations did  not  take  effect,  or  were  not  operating  at  the 
time,  the  contrary  will  be  the  result.®'^    Now, — 

82.  S.  V.  Guild,  5  Halst.  163,  18  v.  Peter,  14  La.  Ann.  521;  P.  v. 
Am.  D.  404;  S.  v.  Aaron,  1  South.  Rodriguez,  10  Cal.  50;  Rufer  v. 
231,  7  Am.  D.  592;  C.  v.  Smith,  119  S.,  24  Ohio  St.  464;  S.  v.  Garvey, 
Mass.  305;  Rex  v.  Thornton,  1  28  La.  Ann.  925,  26  Am.  R,  123; 
Moody,  27;  Rex  v.  Wild,  1  Moody,  Rex  v.  Swatkins,  4  Car  &  P.  548; 
452;  Earp  v.  S.,  55  Ga.  136;  Martin  Rex  v.  Clewes,  4  Car.  &  P.  221. 

V.  S.,  90  Ala.  602,  24  Am.  St.  844,'  84.    lb.;    Barnes    v.    S.,    36    Tex. 

8    So.   858;    Martin   v.    S.,   90   Ala.  356;    Nicholson  v.   S.,   38   Md.   140. 

602,  8  So.  858,  861,  24  Am.  St.  844;  See  C.  v.  Curtis,  97  Mass.  574,  578. 

Bartley  v.  P.,  156  111.  234,  40  N.  E.  Contra,  Rufer  v.   S.,  supra. 

831;    Owsley  v.  Com.,  125  Ky.  384,  85.    Ante,  §  1223  (2),  and  see  §§ 

101  S.  W.  366,  31  Ky.  L.  5;  Birken-  1225,  1226. 

feld  V.  S.,  104  Md.  253,  65  Atl.  1;  86.    Cases  cited  ante,  §  1223,  the 

Com.  V.  Preece,  140  Mass.   276,  5  greater  part  of  which  are  of  this 

N.  E.  494;  Ford  v.  S.,  75  Miss.  101,  sort;  S.  v.  York,  37  N.  H.  175;  Rex 

21  So.  524;  Grayson  v.  S.,  40  Tex.  v.  Kingston,  4  Car.  &  P.  387;  P.  v. 

Cr.  Ap.  573,  51  S.  W.  246.  Barric,    49    Cal.   342;    Green   v.    S., 

83.  Ante,  §§  1220,  1222,  1223;  88  Ga.  516,  30  Am.  St.  167,  15  S. 
Thompson  v.  C,  20  Grat.  724;  Stall-  E.  10;  P.  v.  Wolcott,  51  Mich.  612, 
ing  V.  S.,  47  Ga.  572,  S.  v.  Patter-  17  N.  W.  78;  Byrd  v.  S.,  68  Ga.  661; 
son,  68  N.  C.  292;  P.  v.  Parton,  Hoober  v.  S.,  81  Ala.  51,  1  So.  574. 
49  Cal.  632;  C.  V.  Harman,  4  Pa.  87.  C.  v.  Crocker,  108  Mass.  464; 
269;    P.    V.    Soto,    49'   Cal.    67;    S.  C.  v.  Knapp,  9  Pick.  496,  20  Am. 
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3.  In  "Authority," — within  this  rule,  is  the  ofiScer  hav- 
ing the  one  confessing  in  custody,®*  the  person  injured,*® 
to  quote  from  the  English  books'"  "the  prosecutor,'^  the 
prosecutor's  wife  '^  or  his  attorney,'^  ...  or  some  per- 
son assisting  '*  a  constable  '^  or  the  prosecutor  '*  in  the  ap- 
prehension or  detention  of  the  prisoner,  or  a  magistrate 
acting  in  the  business,''^  or  other  magistrate  '*  acting  in 
his  office,'®  or  magistrate's  clerk,^  or  a  jailer,^  or  chaplain 
of  a  jail,*  but  not  a  mere  inmate  of  the  jailer's  family, 
who  occasionally  acts  unsworn  as  turnkey,*  or  a  person 
having  authority  over  the  prisoner,^as,  the  captain  of  a 
vessel  to  one  of  his  crew,^  or  a  master  or  mistress  to  a  serv- 


D.  491;  Ward  v.  P.,  3  Hill  (N.  Y.), 
395;  Simon  v.  S.,  36  Miss.  636; 
Eex  V.  Clewes,  4'  Car.  &  P.  221;  Rex 
V.  Richards,  5  Car  &  P.  318;  Ma- 
ples V.  S.,  3  Helsk.  408;  S.  v. 
Fisher,  6  Jones  (N.  C),  478;  Peter 
T.  S.,  4  Sm.  &  M.  31;  Thompson  v. 
C,  20  Grat.  724;  Van  Buren  v.  S., 
24  Miss.  512;  Beggarly  v.  S.,  8 
Bax.  520;  Walker  v.  S.,  7  Tex.  Ap. 
245,  32  Am.  R.  595;  Hoober  v.  S., 
81  Ala.  51,  1  So.  574;  P.  v.  Thomp- 
son, 84  Cal.  598,  24  Pac.  384;  Green 
V.  S.,  88  Ga.  516,  15  S.  E.  10,  30 
Am.  St.  167n;  Collins  v.  Com.,  25 
S.  W.  743,  15  Ky.  L.  691;  Com.  v. 
Myers,  160  Mass.  530,  36  N.  E.  481; 
S.  V.  Spaugh,  200  Mo.  571,  98  S.  W. 
55;  S.  V.  Carson,  36  S.  Car.  524, 
15  S.  B.  588;  Clayton  v.  S.,  31  Tex. 
Cr.  Ap.  489,  21  S.  W.  255. 

88.  S.  V.  York,  supra;  S.  v.  Sta- 
ley,  14  Minn.  105;  S.  v.  Bostick,  4 
Harring.    (Del.),  563. 

89.  Reg.  V.  Luckhurst,  Dears. 
245,  6  Cox  C.  C.  243,  22  Eng.  L.  & 
E3q.  604;  Young  v.  C,  8  Bush,  366. 

90.  3  Russ.  Crimes,  5th  Eng.  Ed. 
464. 

91.  Rex  V.  Thompson,  1  Leaoh, 
291;  Rex  v.  Cass,  1  Leach,  293,  note. 


92.  Rex.  V.  Upchurch,  1  Moody, 
465. 

93.  1  Phil.  Ev.,  407;  Reg.  v. 
Croydon,  2  Cox  C.  C.  67. 

94.  P.  V.  Wolcott,  51  Mich.  612, 
17  N.  W.  78. 

95.  1  Phil.  Ev.,  407;  Rex  v. 
Enoch,  6  Car.  &  P.  539.  But  see 
Reg.  V.  Sleeman,  Dears,  249,  6  Cox 
C.  C.  245,  22  Eng.  L.  &  Eq.  606. 

96.  Rex  V.  Stacey,  3  Russ.  Crimes, 
5th  Eng.  Ed.  464. 

97.  1  Phil.  Ev.,  407;  Rex.  v. 
Pressly,  6  Car.  &  P.  183;  C.  v.  King, 
8  Gray,  501. 

98.  Rex  V.  Clewes,  4  Car.  &  P. 
221. 

99.  Simply  holding  the  office  of 
a  magistrate  does  not  render  the 
incumbent  a  person  in  authority. 
Smith  V.  C,  10  Grat.  734.  And  see 
S.  V.  Gossett,  9  Rich.  428. 

1.  Reg.  V.  Drew,  8  Car.  &  P.  140. 

2.  Rex  V.  Gilham,  1  Moody,  186. 

3.  Rex  V.  Gilham,  supra;  Reg. 
V.  Griffin,  6  Cox  C.  C.  219. 

4.  Shifflet  V.  C,  14  Grat.  652.  Yet 
see  Reg.  v.  Windsor,  4  Fost.  &  P. 
360. 

5.  Rex  V.  Parratt,  4  Car.  &  P. 
570. 
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ant,® — or  a  person  having  authority  in  the  matter,'^  or  a 
iperson  in  the  presence  of  one  in  authority,  with  his  assent^ 
whether  direct  or  implied."* 

§  1234.  1.  The  Ground  of  the  Doctrine — ^is,  the  reader 
should  still  bear  in  mind,  that  it  is  the  hope  or  fear  where- 
under  a  confession  was  presumably  made,  which  excludes 
it;  *  and  that  it  is  admissible  if  uttered  when  these  forces 
were  not  operating.  ^^  Therefore  the  purpose  of  this  inquiry 
is  to  ascertain  T^hether  or  not  the  prisoner's  espectations 
of  favor  may  have  been  excited;  if  they  were,  even  though 
there  was  no  promise,  the  confession  is  rejected.^^  Hence 
the  superior  effect  of  representations  from  "one  in  author- 
ity;" or,  what  is  of  equal  weight,  from  one  mistakenly 
believed  to  be  in  authority.^^  Consequently  the  rule  is 
that, — 

2.  Though  there  is  no  Authority  in  Fact, — one  whom 
the  courts  have  commonly  regarded  as  supposed  by  pris- 
oners to  have  it,  is  "in  authority"  within  our  present  doc- 
trine. Thus,  a  confession  is  excluded  when  it  is  the  product 
of  hope  held  out  by  the  arresting  officer,  the  jailer,  or  the 
person  injured;  yet,  in  exact  law,  no  one  of  these  has  any 
more  control  over  the  prosecution,  the  verdict,  the  sentence, 
the  executive  clemency,  or  anything  else  capable  of  bring- 
ing favor,  than  an  indefferent  person."    Hence, — 

6.  Hex  V.  Upchurch,  supra;  Reg.     head  v.  S.,  9  Humph.  536.    And  see 
V.  Taylor,  8  Car.  &  P.  733;  Annony-     Rex  v.  Simpson,  1  Moody,  410. 
mous,  stated  2  Den.  C.  C.  522.     See         9,    Ante,  §§  1223-1225. 

Reg.  V.  Moore,  2  Den.  C.  C.  522,  3         10.     Ante,   §   1233    (2);    Jones  v. 

Car.  &  K.  153,  5  Cox  C.  C.  555,  12      S.,  58  Miss.  349. 

Eng.  L.  &  Bq.  583.  11.     Ante,   §   1223,  and  the  cases 

„        ,„„      „  there  cited;  Simon  v.  S.,  5  Pla.  285; 

7.  1    Phal.    Ev      407;    Rex^  v.     ^^^  ^   ^  g  ^^^    ^  ^ 

Stacey,   3   Russ.   Crimes,   5th  Eng.     ^.^^^  ^  ^^  ^^  ^^^  3^3 

^^-  *^*-  12.     P.  V.  Wolcott,  51  Mich.  612, 

8.  Reg.   V.    Taylor,    supra;    Rex     615,  17  N.  W.  78. 

V.  Pountney,  7  Car.  &  P.  302;  Reg.  13.    I  know  of  no  inquiries  heins 

V.  Garner,  1  Den.  C.  C.  329;  Reg.  v.  made  whether  in  fact  the  prisoner 

Laugher,  2  Car.  &  K.  225;  s.  c.  nom.  understood    this    question    of    law. 

Reg.  V.  Laugher,  2  Cox  C.  C.  134;  Said    Sir    Robert    Collier    in    the- 

Reg.    V.    Luckhurst,    supra;    More-  Privy    Council.      "To    Institute    aa 


^§  123,5, 1236  Confessions.  105& 

3;  "One  not  in  Authority," — holding  out  hope  of  favor, 
is,  in  reason,  to  be  viewed  the  same  as  one  in  authority,  if 
it  further  appears  that,  in  fact,  his  representations  took 
effect,  and  swayed  the  mind  of  the  person  confessing.  In 
adjudication^  a  part  of  the  tribunals  accept  this  doctrine 
of  reason;  ^*  while  others  admit  the  confession,  delivered 
under  whatever  inducement  from  one  "not  in  authority."  ^^ 
Indeed, — 

§  1235.  A  Self -prompted  Hope  of  Benefit, — ^where  no  one 
has  held  out  an  inducement,  will  by  the  better  opinion,  if 
clearly  shown  to  the  judge,  exclude, the  confession.^®  Yet 
■not  all  courts  appear  to  so  hold.^'^    And — 

§  1236.  In  Brief, — the  doctrine  most  conformable  to  the 
reasons  of  the  law,  and  sustained  by  many  of  the  authori- 
ties, is  that  the  judge  should  look  at  the  prisoner's  age, 
surroundings,  and  the  like,  and  the  more  direct  proofs;- 
and  if  he  is  satisfied  the  confession  was  made  while  expec- 
tation or  fear  of  the  required  sort  dominated  the  mind,, 
reject  it;  otherwise,  accept  it.^^ 

inquiry  in  each  case  as  to  the  ex-  496,  20  Am.  D.  491;  Johnson  v.  S., 
tent  of  the  prisoner's  knowledge  of  76  Ga.  76.  And  see  Rex  v.  Simp- 
law,  and  to  speculate  whether,  if  son,  1  Moody,  410;  S.  v.  Patrick,  S 
he  had  known  more,  he  would  or  Jones^  N.  C.  443. 
would  not  have  refused  to  answer  15.  Rex  v.  Row,  Russ.  &  Ry.,. 
certain  questions,  would  be  to  in-  153:  S.  v.  Kirby,  1  Strob.  378;  S.  v.. 
volve  a  plain  rule  in  endless  con-  Kirby,  1  Strob.  155;  S.  v.  Gossett,- 
fusion.  Their  Lordships  see  no  rea-  9  Rich.  428;  Young  v.  C,  8  Bush,, 
son  to  introduce,  with  reference  to  366;  Rex  v.  Gibbons,  1  Car.  &  P. 
this  subject,  an  exception  to  the  97;  Rex  v.  Tyler,  1  Car.  &  P.  129; 
rule,  recognized  as  essential  to  the  Reg.  v.  Moore,  2  Den.  C.  C.  522,  3- 
administration  of  the  criminal  law,  Car.  &  K.  153,  5  Cox  C.  C.  555,  12- 
Ignorantia  juris  non  excusat."  Reg.  Bng.  L.  &  Eq.  583;  Reg.  v.  Taylor,. 
V.  Coote,  Law  Rep.  4  P.  C.  599,  607,  8  Car.  &  P.  733.  And  see  Ulrlch  v. 
608.  And  see  Alston  v.  S.,  41  Tex.  P.,  39  Mich.  245. 
39.  16.     Rex   v.   Hall,    2   Leach,    559,. 

14.    Rex  V.  Spencer,  7  Car.  &  P.  note. 

776;   Rex  v.  Thomas,   6  Car.  &  P.  17.    S.  v.  Patrick,  3  Jones,  N.  C 

353;  Rex  v.  Dunn,  4  Car.  &  P.  543;  443,  449.    See  Reg.  v.  Boswell,  Car. 

Rex  V.  Slaughter,  4  Car.  &  P.  544,  &  M.  584;  C.  v.  Knapp,  9  Pick.  496,. 

note;  Spears  v.  S.,  2  Ohio  St.  583;  503. 

'^.  V.  Potter,  18  Conn.  166;  Simon  v.  18.    1  Greenl.  Ev.,  §  219;   Spear» 

S.,  5  Fla.  285;  C.  v.  Knapp,  9  Pick.  v.  S.,  2  Ohio  St.  583,  585,  586;  S.  v. 
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§1237.  1.  Duress,  Fear,i^  or  Threat, — extorting  a  con- 
fession, renders  it  inadmissible.^"  And  it  is  not  otherwise 
though  the  person  operating  on  the  mind  is  "one  not  in 
-authority.  "^1 

2.    Mistake — ^niay  have  a  like  effect.^^ 

§  1238.  1.  To  Whom. — In  the  absence  of  any  appeal 
"to  the  hope  or  fear,  a  confession  to  the  officer  who  has  the 
party  under  arrest  and  does  not  warn  him-,^*  or  to  an  ar- 


■Gulld,  5  Halst.  163,  18  Am.  D.  404; 
Miller  y.  S.,  40  Ala.  54;  P.  v.  Jim 
Ti,  32  Cal.  60;  Runnels  v.  S.,  28 
Ark.  121;  Reg.  v.  Rue,  13  Cox  C.  C. 
209,  14  Eng.  Rep.  646;  Reg.  v.  Jones, 
12  Cox  C.  C.  241,  4  Eng.  Rep.  530; 
TT.  S.  V.  Nott,  1  McLean,  499;  C.  v. 
TCnapp,  9  Pick.  496,  504,  20  Am.  D. 
491;  Fonts  v.  S.,  8  OMo  St.  98,  108; 
-S.  V.  Vaigneur,  5  Rich.  391;  Spence 
TT.  S.,  17  Ala.  192;  S.  v.  Grant,  22 
Me.  171,  174;  Cain  v.  S.,  18  Tex. 
587;  C.  T.  Mitchell,  117  Mass.  431; 
Speer  v.  S.,  4  Tex.  Ap.  474;  C.  v. 
Ackert,  133  Mass.  402;  Dickerson 
-v.  S.,  48  Wis.288,  4  N.  W.  321;  Green 
V.  S.,  88  Ga.  516,  30  Am.  St.  167, 
15  S.  E.  10;  Wolf  V.  C,  30  Grat.  833; 
S.  V.  Alphonse,  34  La.  Ann.  9; 
:Brown  v.  P.,  91  111.  506;  P.  v.  Eck- 
man,  72  Cal.  582,  14  P.  359;  Mat- 
thews V.  S.,  9  Lea,  128,  42  Am.  R. 
•667;  Murdock  Vi  S.,  68  Ala.  567;  S. 
V.  Platte,  34  La.  Ann.  1061;  Waite 
V.  S.,  13  Tex.  Ap.  169;  S.  v.  Carroll, 
30  S.  C.  85,  14  Am.  St.  883,  8  S.  E. 
433;  Shrivers  v.  S.,  7  Tex.  Ap.  450; 
S.  V.  Parish,  78  N.  C.  492;  Perkins 
V.  S.,  60  Ala.  7;  Dodson  v.  S.,  86 
Ala.  60,  5  So.  485;  S.  v.  Anderson, 
96  Mo.  241,  9  S.  W.  636;  Corley  v. 
-S.,  50  Ark.  305,  7  S.  W.  255;  Young 
V.  S.,  50  Ark.  501,  8  S.  W.  828; 
Thompson  v.  S.,  19  Tex.  Ap.  593; 
Lauderdale  v.  S.,  31  Tex.Cr.  46,  37 


Am.  St.  788,  19  S.  W.  679;   Terri- 
tory V.  Egan,  3  Dak.  119. 

19.  Ante,  §§  1223,  1225;  Hector 
V.  S.,  infra;  C.  v.  Mitchell,  117  Mass. 
431;  S.  V.  McCullum,  18  Wash.  394, 
51  P.  1044. 

20.  S.  V.  George,  5  Jones,  N.  C. 
233;  Miller  v.  P.,  39  111.  457;  Simon 
V.  S.,  37  Miss.  288;  S.  v.  Freeman, 
12  Ind.  100;  Smith  v.  S.,  10  Ind. 
106 ;  Hector  v.  S.,  2  Mo.  166,  22  Am. 
D.  454;  Cain  v.  S.,  18  Tex.  387;  S. 
V.  Lawson,  Phillips,  N.  C.  47,  49; 
Greer  v.  S.,  31  Tex.  129;  g.  v.  Dildy, 
72  N.  C.  325;  S.  v.  Revells,  34  La. 
Ann.  381,  44  Am.  R.  436;  Brown  v. 
S.,  26  Tex.  Ap.  308,  9  S.  W.  613.  See 
S.  V.  Carroll,  30  S.  C.  85,  14  Am. 
St.  883,  8  S.  E.  433;  Little  v.  S.,  87 
Neb.  588,  127  ]S[.  W.  895. 

21.  Jordan  v.  S.,  32  Miss.  382, 
385,  386. 

22.  Stallings  v.  S.,  29  Tex.  Ap. 
220,  15  S.  W.  716. 

23.  C.  V.  Cuffee,  108  Mass.  285; 
Reg.  V.  Priest,  2  Cox  C.  C.  378;  Rex 
V.  Long,  6  Car.  &  P.  179;  C.  v.  Mos- 
ler,  4  Pa.  264;  Hartung  v.  P.,  4  Par. 
Cr.  319;  Keenan  v.  S.,  8  Wis.  132; 
Reg.  V.  Kerr,  8  Car.  &  P.  176;  P. 
V.  Rogers,  18  N.  Y.  9,  13,  72  Am. 
D.  484;  Murphy  v.  P.,  63  N.  Y.  590; 
S.  V.  McLaughlin,  41  Iowa,  82; 
Meyer  v.  S.,  19  Ark.  156;  Wiley  v. 
S.,    3    Coldw.    362.      See    Reg.    t. 
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Testing  private  person,^*  or  to  a  person  acting  as  guard 
over  iiinij^^  or  to  the  jailer,^^  or  to  any  one  under  other  cir- 
cumstances of  a  like  nature,^^  is  admissible.    But — 

2.  The  Surroundings — and  acts  of  third  persons  may 
amount  to  a  threat  excluding  the  confession,  though  no 
objectionable  words  were  spoken.^*     But — 

3.  Under  Arrest, — that  the  confessing  person  was, 
"whether  lawfully  or  unlawfully,  while  it  is  a  circumstance 
"to  be  considered,  does  not  alone  exclude  the  confession;  ^^ 


Toole,  7  Cox  C.  C.  244;  Lester  v.  S., 
170  Ala.  36,  54  So.  175;  Reagan  v. 
P.,  49  Colo.  316,  112  P.  785;  Brown 
T.  U.  S.,  35  Ap.  D.  C.  548.  A  confes- 
sion the  result  of  a  threat  to  deliver 
accused  to  a  mob,  if  he  did  not  con- 
fess, Whitley  V.  S.,  78  Miss.  255, 
53  L.  R.  A.  402,  28  So.  852;  S.  v. 
Moore,  160  Mo.  443,  61  S.  W.  199; 
•or  made  to  a  mob  having  him  in 
custody  with  a  rope  around  his 
neck.  S.  V.  Young,  52  La.  Ann.  478, 
27   So.   50,   is  inadmissible. 

24.  Wilson  v.  S.,  3  Heisk.  232. 
But  see  S.  v.  Dildy,  72  N.  C.  325; 
Dinah  v.  S.,  39  Ala.  359. 

25.  Austin  v.  S.,  14  Ark.  555. 

26.  S.  V.  Cook,  15  Rich.  29;  Cobb 
V.  S.,  27  Ga.  648. 

27.  Cady  v.  S.,  44  Miss.  332;  Rice 
V.  S.,  47  Ala.  38;  Stephens  v.  S.; 
11  Ga.  225;  S.  v.  Carlisle,  57  Mo. 
102;  Reg.  v.  Baldry,  2  Den.  C.  C. 
-430,  5  Cox  C.  C.  523,  12  Eng.  L.  & 
Eq.  590;  Dick  v.  S.,  30  Miss.  593. 

28.  Irwin  v.  S.,  54  Ga.  39;  Self 
T.  S.,  6  Bax.  244;  Young  v.  S.,  68 
Ala.  569.  See  S.  v.  Ingram,  16  Kan. 
14. 

29.  Honeycutt  v.  S.,  8  Bax.  371; 
S.  V.  Sanders,  84  N.  C.  728;  S.  v. 
Howard,  92  N.  C.  772;  Balbo  v.  P., 
19  Hun,  424,  80  N.  Y.  484;  Cox  v. 
P.,  19  Hun,  430;   McElroy  v.  S.,  75 

2  C.  P.— 67 


Ala.  9;  P.  v.  Cassidy,  133  N.  Y.  612, 
30  N.  E.  1003;  S.  v.  Whitfield,  109 
N.  C.  876,  13  S.  B.  726;  Willett  v. 
P.,  27  Hun,  469;  C.  v.  Howe,  132 
Mass.  250;  S.  v.  Patterson,  73  Mo. 
695;  S.  V.  Guy.  69  Mo.  430;  S.  v. 
Revells,  35  La.  Ann.  302;  P.  v.  Chap- 
leau,  121  N.  Y.  266,  24  N.  E.  469; 
Redd  V.  S.,  68  Ala.  492;  P.  v.  Eaton, 
59  Mich.  559,  26  N.  W.  702;  Mc- 
■  Neezer  v.  S.,  63  Ala.  169;  Cox  v.  P., 
80  N.  Y.  500;  Anderson  v.  S.,  25 
Neb.  550,  41  N.  W.  357;  Parrish  v. 
g.,  139  Ala.  16,  36  So.  1012;  Hamil- 
ton v.  S.,  147  Ala.  110,  41  So.  940; 
Carr  v.  S.,  81  Ark.  589,  99  S.  W.  831; 
P.  v.  Walker,  140  Cal.  153,  72  P. 
831,  833;  McNish  v.  S.,  47  Fla.  69, 
36  So.  176;  Williams  v.  S.,  48  Fla. 
65,  37  So.  521;  Sims  v.  S.,  59  Fla. 
38,  52  So.  198;  Willis  v.  S.,  93  Ga. 
208,  18  S.  E.  43;  S.  v.  Davis,  6 
Idaho,  159,  53  P.  678;  S.  v.  Sopher, 
70  Iowa,  494,  30  N.  W.  917;  S.  v. 
Worthen,  124  Iowa,  408,  100  N.  W. 
330;  S.  V.  Icenbice,  126  Iowa,  16, 
101  N.  W.  273; 'S.  v.  Westcott,  130 
Iowa,  1,  104  N.  W.  341;  Jackson  v. 
Com.,  100  Ky.  239,  38  S.  W.  422, 
1091,  18  Ky.  L.  795,  66  Am.  St.  336; 
Carpenter  v.  Com.,  92  S.  W.  552,  29 
Ky.  L.  107;  S.  v.  Robertson,  111  La. 
35,  35  So.  375;  S.  v.  Rugero,  117 
La.  1040,  42  So.  495;  S.  v.  Jones,  47 
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yet  added  facts  may.*"    There  are  States  in  wHcli  the  ar- 
rest is  given  further  effect  by  statutes.*^ 

§  1239.  Continuing  Motive. — ^A  representation  influenc- 
ing the  mind  is  supposed  to  hold  its  sway  during  an  indefi- 
nite period;  *2  so  that  if,  while  it  continues,  a  confession, 
is  made,  or  repeated  to  the  same  or  another  person,  it  will 
be  excluded.**  But  where  presumptively,  or  as  shown  by 
direct  proof,  the  influence  is  removed,  a  confession  then, 
uttered  will  be  admissible.** 


La.  Ann.  1524,  IS  So.  515;  S.  v. 
Berry,  50  La.  Ann.  1309,  24  So.  329; 
Toomer  v.  S.,  112  Md.  285.  76  A.  118; 
Com.  V.  Williams,  171  Mass.  461,  50 
N.  E.  1035;  S.  v.  Armstrong,  203 
Mo.  554,  102  S.  W.  503;  S.  v.  Brooks, 
220  Mo.  74,  119  S.  W.  353;  S.  v. 
Banusik  (N.  J.  1906),  64  Atl.  994; 
P.  V.  Druse,  103  N.  Y.  655,  8  N.  B. 
733.  1  Sllv.  Cr.  Ap.  182,  5  N.  Y.  Cr. 
10,  3  N.  Y.  St.  617;  S.  v.  Exum,,  138 
N.  Car.  599,  50  S.  B.  283;Tyner  v,  U. 
S.,  2  Okla.  Cr.  Ap.  689,  103  P.  1057; 
S.  v.  Henderson,  74  S.  Car.  477,  55 
S.  B.  117;  Gibson  v.  S.,  47  Tex.  Cr. 
Ap.  489,  83  S.  W.  1119;  Smith  v. 
S.  (Tex.  Cr.  Ap.  1911),  135  S.  W. 
533;  Shaw  v.  U.  S.,  103  C.  C.  A. 
494,  180  F.  348;  Pierce  v.  U.  S.,  160 
tr.  S.  355,  40  L.  Bd.  454,  16  Sup.  Ct. 
321. 

30.  Rector  v.  C,  80  Ky.  468; 
Kelly  V.  S.,  72  Ala.  244;  Reg.  v. 
Gavin,  15  Cox  C.  C.  656;  Plagg  v. 
P.,  40  Mich.  706;  Bram  v.  U.  S.,  168 
U.  S.  532,  18  S.  Ct.  183. 

31.  For  example,, in  Texas.  Har- 
rison V.  S.,  20  Tex.  Ap.  387,  54  Am. 
R.  529;  Massey  v.  S.,  10  Tex.  Ap. 
645;  Austin  v.  S.,  15  Tex.  Ap.  388; 
Hawkins  v.  S.,  27  Tex.  Ap.  273,  11 
S.  W.  409;  Crowder  v.  S.,  28  Tex. 
Ap.  51,  19  Am.  St.  811,  11  S.  W.  835; 
Speer  v.  S.,  4  Tex.  Ap.  474;  Marshall 
V.  S.,  5  Tex.  Ap.  273;   Zumwalt  v. 


S.,  5  Tex.  Ap.  521;  Pocket  v.  S.,  5 
Tex.  Ap.  552;  Angell  v.  S.,  8  Tex. 
Ap.  451;  Walker  v.  S.,  9  Tex.  Ap, 
38;  Nolen  v.  S.,  9  Tex.  Ap.  419; 
Williams  v.  S.,  10  Tex.  Ap.  526; 
Grosse  v.  S.,  11  Tex.  Ap.  364;  Nolen: 
V.  S.,  14  Tex.  Ap.  474,  46  Am.  R.. 
247;  Loyd  v.  S.,  19  Tex.  Ap.  137; 
Davis  V.  S.,  19  Tex.  Ap.  201,  225; 
Baker  v.  S.,  25  Tex.  Ap.  1,  8  Am. 
St.  427,  8  S.  W.  23;  Brown  v.  S.,  26 
Tex.  Ap.  308,  9  S.  W.  613;  Walker  v. 
S.,  28  Tex.  Ap.  112,  12  S.  W.  503; 
Craig  V.  S.,  30  Tex.  Ap.  619,  18  S. 
W.  297. 

32.  S.  V.  Guild,  5  Halst.  163,  18^ 
Am.  D.  404;  S.  v.  Roberts,  1  Dev. 
259;  Bob  v.  S.,  32  Ala.  560;  Barnes 
V.  S.,  36  Tex.  356;  Deathridge  v.  S., 

1  Sneed.  75;  Porter  v.  S.,  55  Ala. 
95;  Reg.  v.  Doherty,  13  Cox  C.  C 
23. 

33.  Meynell's  Case,  2  Lewin,  122  r 
Sherrington's  Case,  2  Lewin,  123; 
S.  V.  Guild,  supra;   Beery  v.  U.  S.,. 

2  Colo.  186;  S.  v.  Roberts,  supra; 
S.  V.  Jones,  54  Mo.  478;  Dinah  v. 
S.,  39  Ala.  359;  S.  v.  Lowhorne,  6& 
N.  C.  638;  S.  v.  Clarissa,  11  Ala. 
57;  Bob  v.  S.,  supra;  S.  v.  Cham- 
bers, 30  Iowa,  179;  C.  v.  Harman, 
4  Pa.  269;  Rex  v.  Cooper,  5  Car.  & 
P.  535;  S.  V.  Drake,  82  N.  C.  592. 

34.  Thompson  v.  C,  20  Grat. 
724;  Peter  v.  S.,  4  Sm.  &  M.  31;  S. 
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§  1240.  Differing  Utterances. — One  who  lias  denied  Ms 
guilt,  even  on  oath,  may  afterward  make  an  admissible 
confession.*^  But  an  assertion  of.  innocence  following  a 
confession  on  a  separate  occasion  is  not  admissible  in  re- 
buttal thereof.** 


III.    Further  of  these  Confessions  and  their  Effect. 

§  1241.  1.  All. — On  the  admission  of  a  confession,  the 
defendant  is  entitled  to  have  all  he  said  on  the  one  occa- 
sion, the  exculpatory  with  the  inculpatory,  produced  be- 
fore the  jury;  *'^  yet  they  may  believe  and  act  upon  such 
part  as  to  them  seems  true,  and  reject  the  rest.'^    Further — 


V.  Hasli,  12  La.  Ann.  895;  S.  v. 
Fisher,  6  Jones,  N.  C.  478;  Strady  v. 
S.,  5  Coldw.  300;  Fife  v.  C,  29  Pa. 
429;  Maples  v.  S.,  3  Helsk.  408; 
Hex  V.  Richards,  5  Car.  &  P.  318; 
Rex  V.  Clewes,  4  Car.  &  P.  221;  P. 
T.  Jim  Ti,  32  Cal.  60;  Moore  v.  C, 
2  Leigh,  701;  S.  v.  Gregory,  5  Jones, 
N.  C.  315;  S.  V.  Scates,  5  Jones,  N. 
C.  420;  Lynes  v.  S.,  36  Miss.  617; 
Ward  V.  P.,  3  Hill,  N.  Y.  395;  Simon 
y.  S.,  36  Miss.  636;  C.  v.  Cullen,  111 
Mass.  435;  Rex  v.  Smith,  3  Russ. 
Crimes,  5th  Eng.  Ed.  461;  S.  v. 
Stuart,  35  La.  Ann.  1015;  S.  v. 
Prasier,  6  Bax.  539;  Ross  v.  S.,  67 
Md.  286;  S.  v.  Howard,  35  S.  C 
197,  14  S.  E.  481;  McAdory  v.  S., 
62  Ala.  154;  Waycaster  v.  S.,  136 
Ga.  95,  70  S.  B.  883. 

35.  S.  V.  Wright,  Phillips,  N.  C. 
486.  See  S.  v.  Washington,  40  La. 
Ann.  669,  4  So.  864. 

36.  Ante,  §  1218;  post,  §  1247; 
Ray  V.  S.,  50  Ala.  104.  And  see 
Alfred  v.  S.,  37  Miss.  296;  S.  v. 
Needham,  78  N.  C.  474. 

37.  Post,  §  1247;  Coon  v.  S.,  13 
Sm.  &  M.  246;  MoCann  v.  S.,  13 
Sm.  &  M.  471;  S.  v.  McDonnell,  32 


Vt.  491;  Long  v.  S.,  22  Ga.  40;  P. 
V.  Navis,  3  Cal.  106;  Corhett  v.  S., 
31  Ala.  329;  Conner  v.  S.,  34  Tex. 
659;  Chambers  v.  S.,  26  Ala.  59; 
S.  V.  Mahon,  32  Vt.  241;  Tipton  v. 
S.,  Peck,  308;  U.  S.  v.  Wilson,  Bald. 
78;  S.  V.  Covington,  2  Bailey,  569; 
Credit  v.  Brown,  10  Johns.  365;  S. 
V.  Martin,  28  Mo.  530,  538;  Crawford 
V.  S.,  4  Coldw.  190;  S.  v.  Brown,  1 
Houst.  Crim.  539;  S.  v.  Underwood,. 
75  Mo.  230;  Frazier  v.  S.,  42  Ark. 
70;  Stockman  v.  S.,  24  Tex.  Ap.  387,. 
5  Am.  St.  894,  6  S.  W.  298.  See  Reg. 
V.  Mansfield,  Car.  &  M.  140. 

38.  Coon  V.  S.,  and  McCann  v. 
S.,  supra;  Barnes  v.  Allen,  30  Barb> 
663;  Green  v.  S.,  13  Mo.  382;  Bower 
V.  S.,  5  Mo.  '364,  32  Am.  D.  325; 
Rex  V.  Jones,  2  Car.  &  P.  629;  Llcett 
V.  S.,  23  Ga.  57,  62;  Rex  v.  Clewes,. 
4  Car.  &  P.  221;  Biland  v.  S.,  52- 
Ala.  322;  S.  v.  HoUenschelt,  61  Mo. 
302;  Brown  v.  C,  9  Leigh,  633,  SS 
Am.  D.  263;  S.  v.  Mahon,  supra; 
S.  V.  Martin,  supra;  Rex  v.  Higglns^ 
3  Car.  &  P.  603;  Brown  v.  S.,  2  Tex. 
Ap.  139;  Riley  v.  S.,  4  Tex.  Ap. 
538,  544;  McHenry  v.  S.,  40  Tex.  46; 
Banks   v.   S.,   42   Ga.    544;    Rex  r. 
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2.  As  to  which,— It  seems  not  to  be  indispensable  that 
the'  witness  heard  *^  or  remembers  *°  absolutely  all  that 
was  said;  he  is  required  to  produce  to  the  jury  only  the 
substance,"  yet  there  is  authority  for  holding  that  it 
should  be  the  substance  of  all.*^  If  one  witness  heard  a 
part  and  another  the  residue,  the  whole  may  be  proved 
by  the  two.*^  If  tbe  prisoner  was  not  permitted  to  say  all 
he  .desired,  nothing  is  admissible.**  But  where  a  part 
only  of  a  conversation  can  be  shown,  and  it  is  complete 
in  itself,  and  there  is  no  ground  of  suspicion  that  some- 
thing qualifying  it  is  omitted,  the  courts  will  generally,  it 
appears,  receive  the  part.*^  In  reply  to  which  the  pris- 
oner may  give  evidence  of  the  rest,  or  explain  or  qualify 
any  part  or  all.** 


Steptoe,  4  Car.  &  P.  397;  S.  v.  Peak, 
85  Mo.  190;  Carr  v.  S.,  24  Tex.  Ap. 
562,  5  Am.  St.  905;  Morehead  v.  S., 
34  Ohio  St.  212;  Hanrahan  v.  P., 
SI  111.  142;  Jones  v.  S.,  29  Tex.  Ap. 
20,  25  Am.  St.  715,  13  S.  W.  990; 
"Long  V.  S.,  86  Ala.  36,  5  So.  443; 
Brewer  v.  S.,  72  Ark.  145,  78  S.  W. 
773;  S.  V.  Brinte,  4  Pen.  (Del.),  551, 
58  Atl.  258;  S.  v.  Tllghman,  6  Pen. 
(Del.),  54,  63  Atl.  772;  Johnson  v. 
S.  (Ga.  1890),  12  S.  E.  471;  Hauk 
-V.  S.,  148  Ind.  238,  46  N.  E.  127,  47 
N.  E.  465;  Com.  v.  Brown,  149  Mass. 
35,  20  N.  B.  458;  P.  v.  Taylor,  93 
Mich.  638,  53  N.  W.  777;  S.  v.  Lu 
Sing,  34  Mont.  31,  85  P.  521;  Furst 
T.  S.,  31  Neh.  403,  47  N.  W.  1116; 
P.  V.  Cassidy,  133  N.  Y.  612,  30 
-N.  E.  1003,  44  N.  Y.  St.  869;  S.  v. 
rBlodgett,  50  Ore.  329,  92  Pac.  820; 
TSTicks  V.  S.,  40  Tex.  Cr.  Ap.  1,  48 
S.  W.  186. 

39.  Sutton  V.  C,  85  Va.  128,  7  S. 
E.  323;   S.  V.  Pratt,  88  N.  C.  639. 

40.  Kendall  v.  S.,  65  Ala.  492; 
Wright  V.  S.,  35  Ark.  639;  S.  v. 
Desroches,  48  La.  Ann.  428,  19  So. 


250;   S.  V.  Berberick,  38  Mont.  423, 
100  Pac.  209. 

41.  S.  V.  Avery,  31  La.  Ann.  181; 
Berry  v.  Com.,  10  Bush  (Ky.),  15; 
S.  V.  Desroches,  48  Ann.  428,  19  So. 
250;  S.  V.  Berherick,  38  Mont.  423, 
100  Pac.  209. 

42.  Berry  v.  C,  10  Bush,  15;  S. 
V.  Hughes,  29  La.  Ann.  514.  See 
Brown  v.  C,  76  Pa.  319;  Martin  v. 
S.,  39  Ala.  523;  Finn  v.  C,  5  Rand. 
701. 

43.  Frank  v.  S.,  27  Ala.  37. 

44.  William  v.  S.,  39  Ala.  532. 
See  Levison  v.  S.,  54  Ala.  620. 

45.  S.  V.  Covington,  2  Bailey, 
569;  Brister  v.  S.,  26  Ala.  107;  P. 
V.  Thomas,  3  Par.  Cr.  256;  C.  v. 
Pitsinger,  110  Mass.  101;  S.  v.  Gos- 
sett,  9  Rich.  428;  Levison  v.  S., 
supra;  Bob  v.  S.,  32  Ala.  560.  But 
see  P.  V.  Gelabert,  39  Cal.  663.  See 
ante,  §  1213. 

46.  S.  V.  Brown,  1  Mo.  Ap.  86; 
McCann  v.  S.,  13  Sm.  &  M.  (Miss.)', 
471;  S.  V.  Williamson,  106  Mo.  162, 
171,  17  S.  W.  172;  Brown  v.  Com., 
9  Leigh.  (Va.),  633,  33  Am.  Dec. 
263. 
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§  1242.  Independent  Facts  and  Evidence, — discovered 
through  a  confession  inadmissible  because  impelled  by  hope 
or  fear,  are  not  therefore  to  be  rejected.*'^  To  illustrate: 
if  one  under  excluding  influences  confesses  a  larceny,  and 
thereon  conducts  an  unsuccessful  search  for  the  stolen 
goods,  the  search  equally  with  the  confession  will  be  with- 
held from  the  jury;*^  but  should  the  goods  be  found,  they 
may  be  exhibited  to  the  jury  and  identified  as  those  stolen. 
And  it  is  the  same  with  implements  and  other  like  things 
connected  with  any  other  crime.  There  is  some  authority 
for  saying  that  no  part  of  the  confession,  or  even  the  fact 
of  its  having  been  made,  can  be  given  in  evidence  to  con- 
nect the  defendant  with  the  thing  discovered;*^  on  the 
other  hand,  there  are  statutory  provisions  and  perhaps 
common  law  adjudications  in  some  of  the  States  permit- 
ting the  entire  confession  to  be  laid  before  the  jury  when 


47.  Rex  V.  Lockhart,  1  Leach, 
386;  Gates  v.  P.,  14  lU.  433;  Rex 
V.  Warickshall,  1  Leach,  263,  2  Bast 
P.  C.  658;  Rex  v.  Mosey,  1  Leach, 
265,  note;  Jane  v.  C,  2  Met.  (Ky.), 
30;  Elizabeth  v.  S.,  27  Tex.  329; 
Banks  v.  S.,  84  Ala.  430,  4  So.  382; 
Gregg  V.  S.,  106  Ala.  44,  17  So.  321; 
Daniels  v.  S.,  78  Ga.  98,  6  Am.  St. 
238n;  Rusher  v.  S.,  94  Ga.  363,  21 
S.  E.  593,  47  Am.  St.  175;  S.  v. 
Height,  117  Iowa,  650,  91  N.  W. 
935,  94  Am.  St.  323n,  59  L.  R.  A. 
437;  S.  V.  Moran,  131  Iowa,  645,  109 
N.  W.  187;  Taylor  v.  Com.,  42  S.  W. 
1125,  19  Ky.  L.  836;  Whitney  v. 
Com.,  74  S.  W.  257,  24  Ky.  L.  2524; 
Com.  V.  Phillips,  82  S.  W.  286,  26 
Ky.  L.  543;  S.  v.  Ruck,  194  Mo.  416, 
92  S.  W.  706;  S.  v.  Simas,  25  N.  W. 
432,  62  P.  242;  Done  v.  P.,  5  Park. 
Cr.  (N.  y.) .  364,  369;  Laros  v.  Com., 
84  Pa.  200;  S.  v.  Middleton,  69  S. 
Car.  72,  48  S.  E.  35;  Rice  v.  S.,  3 
Heisk.  (Tenn.)    215;  Jones  v.  S.,  50 


Tex.  Cr.  Ap.  329,  96  S.  W.  930; 
Smith  V.  S.,  53  Tex.  Cr.  Ap.  643, 
111  S.  W.  939;  S.  v.  Hatchings,  30 
Utah,  319,  84  Pac.  893;  U.  S.  v.  Rich- 
ards, 2  Cranch  C.  C.  439,  27  Fed. 
Cas.  16154. 

48.  Rex  V.  Jenkins,  Russ.  &  Ry., 
492.  As  a  branch  of  this  rule,  if  a 
thing  found  is  produced,  it  must 
be  shown  by  independent  evidence 
to  be  the  thing  stolen.  S.  v.  Due, 
7  Fost.  N.  H.  256,  260;  Belote  v.  S., 
36  Miss.  96,  72  Am.  D.  163.  And  see 
S.  V.  Mortimer,  20  Kan.  93;  Kennon 
V.  S.,  11  Tex.  Ap.  356;  Banks  v.  S.. 
84  Ala.  430,  4  So.  382;  S.  v.  Garvey, 
28  La.  Ann.  925,  26  Am.  123;  S.  v. 
Winston,  116  N.  Car.  990,  21  S.  E. 
37. 

49.  Rex  V.  Harvey,  2  East  P.  C. 
658;  Rex  v.  Mosey,  1  Leach,  265, 
note;  Sayers  v.  S.,  30  Ala.  15;  Reg.  v. 
Berriman,  6  Cox  C.  C.  388.  And  see 
Rex  V.  Griffin,  Russ.  &  Ry.  151. 


1062 


New  Ceiminal  Peooedtjee. 


§1243 


thus  confirmed.^"  But  the  better  common  law  doctrine  in 
authority  and  probably  in  reason  is,  that  when  the  con- 
fession is  thus  confirmed,  simply  so  much  of  it  as  led  to 
the  finding,  and,  should  the  prisoner  have  been  present 
at  the  search  and  finding,  his  declarations  and  conduct  dur- 
ing this  period,  or  his  declarations  when  he  surrenders 
back  an  article  stolen,  may  be  shown  to  the  jury  in  connec- 
tion with  the  thing  itself.  The  finding  makes  the  truth  of 
so  much  of  the  confession  sufficiently  evident.''^ 

§  1243.  Statutory  Modifications — of  the  common  law 
doctrine,  as  just  stated,  not  only  prevail  in  a  few  of  the 
States,  but  in  some  the  change  is  other  or  still  greater.^^ 

§  1244.  1.  Weight  in  Evidence. — ^A  confession  which 
the  court  submits  to  the  jury  must  be  accepted  by  them  as 
competent.^^    But  its  truthfulness  and  effect  are  for  them.^* 


50.  Speights  V.  S.,  1  Tex.  Ap. 
551,  553;  Strait  v.  S.,  43  Tex.  486; 
Selvidge  v.  S.,  30  Tex.  60;  Burfey 
V.  S.,  3  Tex.  Ap.  519;  Walker  v.  S., 
2  Tex.  Ap.  326;  CampbeU  v.  S.,  23 
Ala.  44;  Fredrick  v.  S.,  3  W.  Va. 
695;  Sarah  v.  S.,  28  Ga.  576;  Laros 
V.  C,  84  Pa.  200;  Sampson  v.  S.,  54 
Ala.  241;  Collins  v.  S.,  20  Tex.  Ap. 
399;  Allison  v.  S.,  14  Tex.  Ap.  122; 
Brown  v.  S.,  26  Tex.  Ap.  308,  9  S. 
W.  613;  Weller  v.  S.,  16  Tex.  Ap. 
200.  And  see  S.  v.  Moore,  1  Hayw. 
482;  Warreu  v.  S.,  29  Tex.  369. 

51.  Garrard  y.  S.,  50  Miss.  147; 
Reg.  V.  Gould,  9  Car.  &  P.  364; 
White  V.  S.,  3  Heisk.  338;  S.  v. 
Motley,  7  Rich.  327;  Belote  v.  S., 
36  Miss.  96;  C.  v.  Moulton,  4  Gray, 
39;  Deathridge  v.  S.,  1  Sneed,  75; 
P.  V.  Hoy  Yen,  34  Cal.  176;  S.  v. 
Valgneur,  5  Rich.  391;  Rex  v.  Grif- 
fin, Russ.  &  Ry.  151;  Jane  v.  C,  2 
Met.  (Ky.)  30;  Murphy  v.  P.,  63  N. 
y.  590;  Mountain  v.  S.,  40  Ala.  344 
Rex  V.  Butcher,  1  Leach,  265,  note 
Rex   V.    Grant,    2    East   P.   C.    658 


Lowe  V.  S.,  88  Ala.  8,  7  So.  97; 
Daniels  v.  S.,  78  Ga.  98,  6  Am.  St. 
238;  Yates  v.  S.,  47  Ark.  172,  1  S. 
W.  65.  See  Reg.  v.  Hobson,  Dears. 
400,  6  Cox  C.  C.  410,  33  Eng.  L.  & 
Bq.  525;  Grady  v.  S.,  11  Ga.  253; 
Rex  V.  Jones,  Russ.  &  Ry.  152; 
demons  v.  S.,  4  Lea,  23;  Paul  v.  S., 
65  Ga.  152. 

52.  Ante,  §  1238  (3);  S.  v.  Free- 
man, 12  Ind.  100;  Smith  v.  S.,  10 
Ind.  106;  Taylor  v.  S.,  3  Tex.  Ap. 
387,  397;  Haynie  v.  S.,  2  Tex.  Ap. 
168;  Walker  v.  S.,  2  Tex.  Ap.  326; 
Cunningham  v.  C,  9  Bush,  149; 
Davis  V.  S.,  8  Tex.  Ap.  510;  Womack 
V.  S.,  16  Tex.  Ap.  178;  Willard  t. 
S.,  26  Tex.  Ap.  126,  9  S.  W.  S58; 
Allen  V.  S.,  12  Tex.  Ap.  190;  P.  v. 
Kurtz,  42  Hun,  335;  P.  v.  Kelly,  37 
Hun,  160;  S.  v.  Grear,  29  Minn. 
221,  13  N.  W.  140. 

53.  Ante,  §§  978,  981,  989;  Boyd 
V.  S.,  2  Humph.  39;  U.  S.  v.  Glhert, 
2  Sumner,  19;  Brister  v.  S.,  26  Ala. 
107.  But  see  Earp  v.  S.,  55  Ga.  136; 
Garrard  v.  S.,  50  Miss.  147;  Holsen- 
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Still,— 

2.  Corroborated  or  not. — ^We  have  seen  that  under  our 
American  common  law,  confessions  to  the  corpus  delicti  re- 
•quire  corroboration,  and  that  something  like  this  is  pro- 
-vided  by  statute  in  some  of  the  States,*^ — a  rule  which 
appears  to  prevail  less  strictly  or  not  at  all  in  England.^* 
And  with  us,  in  the  absence  of  statutory  direction,  it  may 


"bake  v.  S.,  45  Ga.  43;  Pines  v.  S., 
-21  Ga.  227.  See  also  Reg.  v.  Garner, 
1  Den.  C.  C.  329,  2  Car.  &  K.  920,  3 
■Cox  C.  C.  175.  An  Instruction  tliat 
the  confession  must  be  disregarded 
if  obtained  by  threats,  fear  (jr  duress 
lield  proper  in  S.  v.  Brooks,  220  Mo. 
74,  119  S.  W.  353. 

54.  Ante,  §  989a;  Stallings  v.  S., 
47  Ga.  572;  S.  v.  Patterson,  68  N.  C. 
■292;  Harris  v.  S.,  1  Tex.  Ap.  74; 
Morrison  v.  S.,  4i  Tex.  516;  Black- 
"burn  V.  C,  12  Bush,  181;  Corbett  v. 
S.,  31  Ala.  329;  Levy  v.  S.,  49  Ala. 
^90;  Keithler  v.  S.,  10  Sm.  &  M.  192, 
-229;  S.  V.  Welch,  7  Port.  463;  C.  v. 
Dillon,  4  DaU.  116;  Smith  v.  Hunt, 
1  McCord,  449;  Banks  v.  S.,  42  Ga. 
^44;   Seaborn  v.  S.,  20  Ala.  15. 

55.  Ante,  §  1058;  Matthews  v. 
S.,  55  Ala.  187,  28  Am.  R.  698;  Nes- 
^it  V.  S.,  43  Ga.  238;  Murray  v.  S., 
43  Ga.  256;  Crowder  v.  S.,  56  Ga. 
44;  Cunningham  v.  C,  9  Bush,  149; 
Territory  v.  Farrell,  6  Mont.  12; 
Hill  V.  S.,  11  Tex.  Ap.  132;  Daniel 
V.  S.,  63  Ga.  339;  Bergen  v.  P.,  17 
111.  426,  65  Am.  D.  672.  See  S.  v. 
Cowan,  7  Ire.  239;  S.  v.  Brown,  48 
Iowa,  382;  Harden  v.  S.,  109  Ala. 
50,  19  So.  494;  MarshaU  v.  S.,  84 
Ark.  88,  104  S.  W.  934;  Harshaw  v. 
S.,  94  Ark.  343,  127  S.  W.  745; 
P.  V.  Fallon,  149  Cal.  287,  86  P.  689; 
Holland  v.  S.,  39  Fla.  178,  22  So. 
298;  Bines  v.  S.,  118  Ga.  320,  45 
S.  B.  376,  68  L.  R.  A.  33n;  Huey  v. 


S.,  7  Ga.  App.  398,  66  S.  B.  1023; 
Bartley  t.  P.,  156  111.  234,  40  N.  E. 
831;  Griffiths  v.  S.,  163  Ind.  555,  70 
N.  B.  563;  S.  v.  Abrams,  131  Iowa, 
479,  108  N.  W.  1041;  Laughlin  v. 
Com.,  37  S.  W.  590,  18  Ky.  L.  640; 
Holland  v.  Com.,  82  S.  W.  596,  26 
Ky.  L.  790;  Brown  v.  Com.  (Ky., 
1909),  118  S.  W.  945;  P.  v.  Lane, 
49  Mich.  340,  13  N.  W.  622;  P.  v. 
Ranney,  153  Mich.  293,  116  N.  W. 
999,  15  Det.  Leg.  N.  442;  Jenkins 
V.  S.,  98  Miss.  717,  54  So.  158; 
Bolden  v.  S.,  98  Miss.  723,  54  So. 
241;  S.  V.  Knowles,  185  Mo.  141, 
83  S.  W.  1083;  Priest  v.  S.,  10  Neb. 
393,  6  N.  W.  468;  Davis  v.  S.,  51 
Neb.  301,  70  N.  W.  984;  P.  v.  Dea- 
cons, 109  N.  Y.  374,  16  N.  E.  676, 
15  N.  Y.  St.  526;  P.  v.  Brasch,  193 
N.  Y.  46,  85  N.  E.  809;  S.  v.  Rogo- 
way,  45  Ore.  601,  78  Pac.  987;  Wil- 
lard  V.  S.,  27  Tex.  App.  386,  11 
S.  W.  453,  11  Am.  St.  197;  Attaway 
V.  S.,  35  Tex.  Cr.  Ap.  403,  34  S.  W. 
112;  Burk  v.  S.,  50  Tex.  Cr.  Ap.  185, 
95  S.  W.  1064;  S.  v.  Marselle,  43 
Wash.  273,  86  Pac.  586. 

56.  3  Russ.  Crimes  (5th  Bng. 
Ed.),  440,  441;  Rex  v.  Eldridge, 
Russ  &  Ry.  440.  See  Rex  v.  Howe, 
7  Car.  &  P.  268;  Rex  v.  Edgar,  3 
Russ.  Crimes  (5th  Eng.  Ed.),  441, 
note;  Rex  v.  Morrison,  8  Car.  & 
P.  22;  Reg.  v.  Sullivan,  16  Cox  C. 
C.  347. 
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not  be  clear  how  far  this  rule  is  of  law,  and  how  far  of 
discr6tion.^^  Evidence  in  corroboration  of  confessions  is,, 
therefore,  always  admissible.^® 

§  1245.  In  Catition  to  the  Jury,^^— not  as  of  law,*"  the- 
judge  may  say  to  them  that  this  evidence  is  to  be  regarded 
with  distrust,^^  yet  in  a  particular  instance  it  may  bfr 
most  satisfactory .^'^  One  ground  for  doubt  of  an  oral  con- 
fession, is  whether  or  not  it  is  correctly  reported;  ^^  and 
this  should  be  more  or  less  prevailing  according  to  the  cir- 
cumstances. Again,  did  the  prisoner,  overwhelmed  by  Ms- 
misfortunes,  really  mean  exactly  what  he  said?"*  Or,  as- 
suming the  confession  to  be  correctly  given,  did  he  utter 
it  as  his  understanding  of  the  fact,  or  as  a  device  for  the 
mitigation  of  dreaded  punishment  ?  '^    Moreover, — 

§  1246.  A  Confession  involving  a  Legal  Question-^is^ 
specially  unreliable;  for  the  confessing  party  may  have 
mistaken  the  law."" 


57.  Compare  with  ante,  §§  1169- 
1171. 

58.  P.  V.  Jones,  32  Cal.  80; 
Respublioa  v.  Roberts,  1  Dall.  39; 
Respublica  v.  McCarty,  2  Dall.  86. 
And  see  Eberhart  v.  S.,  47  Ga. 
598;  Harvey  v.  S.,  8  Ga.  Ap.  660, 
70  S.  B.  141. 

59.  Ante,  §§  982,  1169   (2). 

60.  C.  V.  Galllgan,  113  Mass. 
202;  Morrison  v.  S.,  41  Tex.  516; 
Harris  v.  S.,  1  Tex.  Ap.  74;  Black- 
burn V.  C,  12  Bush,  181;  S.  v. 
Clump,  16  Mo.  385;  Coffee  v.  S., 
25  Fla.  501,  512,  6  So.  493,  23  Am. 
St.  525. 

61.  Ante,  §  1218  (2);  Keithler 
V.  S.,  10  Sm.  &  M.  192,  229;  Becker 
V.  Crow,  7  Bush,  198;  S.  v.  Fields, 
Peck,  140;  C.  v.  Sanborn,  116  Mass. 
61;  Gay  v.  S.,  2  Tex.  Ap.  127,  131; 
S.  T.  Blackburn,  7  Pen.  (Del.), 
479,  75  A.  536;  Hawkins  v.  S.,  8 
Ga.  Ap.  705,  70  S.  E.  53. 

62.  Becker  v.  Crow,  supra; 
Mercer  v.  S.,  17  Ga.  146. 


63.  1  Greenl.  Bv.  §  214;  4  BL- 
Com.  357;  Foster,  243;  Rex  v. 
Crossfield,  26  How.  St.  Tr.  1,  111- 
116,  182;  Anonymous,  5  Car.  &  P. 
542,  note;  Rex  v.  Simons,  6  Car. 
&  P.  540. 

64.  Greenl.  ut  sup.  And  see- 
McCraw  v.  Old  North  State  Ins^ 
Co.,  78  N.  C.  149. 

Untrue.  It  is  always  competent 
for  the  prisoner  to  prove,  if  he  can, 
that  his  confession  was  untrue.  C. 
V.  Howe,  9  Gray,  110,  112.  And;' 
Names  of  Witnesses.  One  testl- 
ing  to  a  confession  may  be  com- 
pelled to  disclose  in  whose  pres- 
ence it  was  made.  S.  v.  Fay,  43 
Iowa,  651. 

65.  Ante,  §  1218. 

66.  3  Russ.  Crimes,  (5th  Bng. 
Ed.),  441;  Rex  v.  Philp,  1  Moody, 
263;  Gentry  v.  McMinnis,  3  Dana, 
382;  Vincent  v.  Duncan,  2  Mo.  214. 
See  )sriles  v.  Rhodes,  7  Mich.  374; 
Bergen  v.  P.,  17  111.  426,  65  Am.  D^ 
672. 


CHAPTER  LXXXIII. 

CONDUCT  AND  EXTRAJUDICIAL  ADMISSIONS. 

§  1247.  1.  Distinguished  from  a  Confession — is  an  ad- 
mi  ssion,  we  have  seen,®''  in  not  being  delivered  with  the  in- 
tention of  being  inculpatory.  Therefore,  as  to  whatever 
does  not  result  from  the  inculpatory  purpose  of  the  confes- 
sion, the  doctrines  of  the  last  chapter  are  applicable  also  to 
this.    Thus, — 

2.  All. — ^Precisely  as  in  the  case  of  a  confession,®*  one- 
against  whom  an  admission  is  shown  may  call  out  all  that 
was  said  on  the  one  occasion,®*  but  not  on  a  separate  oc 
casion.'^®    On  the  other  side, — 

3.  The  Preliminary  Inquiry, — as  to  whether  or  not  a. 
confession  was  voluntary,'''^  is  never  required  as  to  an  ad- 
mission;^^ and  this  is  so  of  declarations  in  great  varieties- 
of  form.''^ 


67.  Ante,  §  1217  (1). 

68.  Ante,  §  1241. 

69.  Beauchamp  v.  Tennel,  1 
Bibb,  441;  Cornelius  v.  C,  15  B. 
Monr.  539;  S.  v.  Napier,  65  Mo. 
462.  And  see  S.  v.  Gunter,  30  La. 
Ann.  536;  Bonnard  v.  S.,  25  Tex. 
Ap.  173,  8  Am.  St.  431,  7  S.  W.  862; 
Gallaher  v.  S.,  28  Tex.  Ap.  247,  12 
S.  W.  1087;  Williams  v.  S.,  30  Ohio 
Cir.  Ct.  R.  342. 

70.  Ante,  §  1240;  Barhart  v.  C, 
9  Leigh,  671;  P.  v.  Green,  1  Par. 
Cr.  11;  McCulloch  v.  S.,  48  Ind. 
109. 

71.     Ante,  §  1220. 
72.     S.   V.    Hinkle,    6    Iowa,    380; 
S.  V.  Hogard,  12  Minn.  293;    S.  v. 
BuUard,  16  N.  H.  139;   P.  v.  Gates, 


13  Wend.  311;  Luby  v.  C,  12  Bush,. 
1;  S.  V.  Barton,  19  Mo.  227;  Owens 
V.  S.,  120  Ga.  296,  48  S.  E.  21;  S. 
V.  Thomas,  135  Iowa,  717,  725,  10* 
N.  W.  900;  S.  V.  Keeland,  39  Mont-. 
506,  104  P.  513. 

73.     Donohue  v.  P.,  56  N.  Y.  208; 

C.  V.  Dearborn,  109  Mass.  368;  C. 
V.  Stoehr,  109  Mass.  365;  Mcintosh 
V.  S.,  52  Ala.  355;  Eraser  v.  S.,  55- 
Ga.  325;  Huggins  v.  S.,  41  Ala. 
393;   Liles  v.  S.,  30  Ala.  24,  68  Am. 

D.  108;  S.  V.  Smith,  37  Mo.  58; 
Berry  v.  S.,  10  Ga.  511;  Murphy- 
V.  P.,  63  N.  Y.  590;  McCue  v.  C, 
28  Pa.  185,  21  Am.  R.  7;  C.  v> 
Edgerly,  10  Allen  184;  S.  v.  Wil- 
liams, 30  Me.  484;  Rex  v.  Tuffs,  5 
Car.  &  P.  167. 
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4.  The  Forms  of  Admission, — which  may  be  either  ex- 
pressed or  implied,  are  simply  inmimerable ;  '^*  as,  in  pray- 
■er,^®  in  a  conversation  overheard  between  prisoners,'^®  in 
a  proposition  after  an  arrest  to  take  a  whipping  and  be  let 
0&,''''  in  a  reply  to  a  charge  of  crime,^*  in  the  prisoner's 
letter  to  his  wifeJ* 

5.  Self-serving. — Ordinarily  one's  declarations  in  his 
-own  favor  are  not  admissible;  *"  but  exceptionally  they  may 
be,  as  being  of  the  res  gestae,  or  the  like.*^ 


74.  Langford  v.  S.,  17  Tex.  Ap. 
445;  C.  V.  Keating,  133  Mass.  572; 
S.  V.  Howard,  82  N.  C.  623;  Ford 
V.  S.,  34  Ark.  649;  Bejarano  v.  S., 
■6  Tex.  Ap.  265.  Instances  of  the 
inadmissible   are  Berney  v.   S.,   69 

J^la.  220,  Alston  v.  S.,  63  Ala.  178; 
S.  V.  Mikle,  81  N.  C.  552;  C.  v. 
Hourigan,  89  Ky.  305,  12  S.  W.  550; 
rByram  v.  P.,  49  Colo.  533,  113  P. 
528;  Johnson  v.  S.,  88  Neb.  565,  130 
N.  W.  282. 

75.  Woolfolk  V.  S.,  85  Ga.  69,  11 
S.  E.  814. 

76.  C.  V.   Jones,   136   Mass.   173. 

77.  S.  V.  DeBerry,  9'2  N.  C.  800. 

78.  Watt  V.  P.,  126  111.  9,  18  N. 
E.  340. 

79.  S.  V.  Bufflngton,  20  Kan.  599, 
^7  Am.  R.  193. 

80.  Ante,  §  1218  (1);  Rutherford 
V.  C,  13  Bush,  608;  Davis  v.  S.,  3 
Tex.  Ap.  91;  S.  v.  Tatro,  50  Vt.  483; 
Baird  v.  Fletcher,  50  Vt.  603;  Powell 
Y.  S.,  44  Tex.  63;  Brooks  v.  S.,  26 
Tex.  Ap.  184,  9  S.  W.  562;  Hurley 
Y.  S.,  30  Tex.  Ap.  333,  28  Am.  St. 
■916,  17  S.  W.  455;  S.  v.  Swift,  57 
€onn.  496,  18  A.  664;  Woolfolk  v. 
«.,  85  Ga.  69,  11  S.  E.  814; 
•S.  V.  Musick,  101  Mo.  260,  14 
S.  W.  212;  S.  V.  Stubs,  108  N.  C. 
774,  13  S.  E.  90;  Williams  v.  S.,  29 
Tex.  Ap.  89',  14  S.  W.  388;  Walker 
V.  S.,  139  Ala.  56,  35  So.  1011;  Hill 


V.  S.,  156  Ala.  3,  46  So.  864;  Barnett 
V.  S.,  165  Ala.  59,  51  So.  299;  Mc- 
Coy V.  S.,  46  Ark.  141;  P.  v.  Rodley, 
131  Cal.  240,  63  Pac.  351;  P.  v.  Tay- 
lor, 4  Cal.  Ap.  31,  87  Pac.  215;  S. 
V.  Swift,  57  Conn.  496,  18  Atl.  664; 
West  V.  S.,  53  Fla.  77,  43  So.  44S; 
Jenkins  v.  S.,  58  Fla.  62,  50  So.  582; 
Park  V.  S.,  126  Ga.  575,  55  S.  B. 
489;  Garner  v.  S.,  6  Ga.  Ap.  788,  65 
S.  E.  842;  Carle  v.  P.,  200  111.  494, 
66  N.  E.  32,  93  Am.  St.  208; 
Spittorff  V.  S.,  108  Ind.  171,  8  N.  E. 
911;  S.  V.  Leuhrsman,  123  Iowa, 
476,  99  N.  W.  140;  S.  v.  Gillespie, 
62  Kan.  469,  63  Pac.  742,  84  Am.  St. 
411;  S.  V.  Hinkley,  81  Kan.  838,  106 
P.  1088;  S.  V.  Mitchell,  127  La.  380. 
53  So.  657;  S.  v.  Howard,  127  La. 
435,  53  So.  677;  S.  v.  Speyer, 
194  Mo.  459,  91  S.  W.  1075; 
S.  V.  Long,  201  Mo.  664,  100  S.  "W. 
587;  Smith  v.  S.,  61  Neb.  296,  85 
N.  W.  49;  S.  V.  Ward,  103  N.  Car. 
419,  8  S.  E.  814;  Rudy  v.  Com.,  128 
Pa.  St.  500,  18  Atl.  344;  S.  v.  Green, 
61  S.  Car.  12,  39  S.  E.  185;  S.  v. 
Kruse,  24  S.  D.  174,  123  N.  W.  71; 
Colquit  V.  S.,  107  Tenn.  381,  64  S. 
W.  713;  Hutchinson  v.  S.,  58  Tex. 
Cr.  Ap.  228,  125  S.  W.  19;  Harde- 
man V.  S.  (Tex.  Cr.  Ap.  1911),  133 
S.  W  1056. 

81.    Reg.  V.  Abraham,  2  Car.  &  K. 
550;   Pinkard  v.  S.,  30  Ga.  757;   S. 
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§  1248.  1.  A  Third  Person's  Declarations — as,  tliat  he 
cominitted  the  crime  in  question  ^^ — will  not  in  the  ordi- 
nary case  be  admitted  for  or  against  the  defendant.**  And 
it  is  not  otherwise  though  the  declarant  is  the  defendant's 
husband  or  wife,®*  or  for  civil  purposes  his  agent.*^    But — 

2.  Co-conspirators. — On  its  being  shown  *^  that  one  or 
more  persons  were  acting  in  concert  with  the  defendant 
about  the  thing  in  question,  all  with  a  common  object,  dec- 


T.  Worthington,  64  N.  C.  594; 
■Wright  V.  S.,  10  Tex.  Ap.  476;  Hol- 
land V.  S.,  162  Ala.  5,  50  So.  215; 
S.  V.  Bissonnette,  83  Conn.  261,  76  A. 
288;  S.  V.  Blount.  124  La.  202,  50 
So.  12. 

82.  S.  V.  White,  68  N.  C.  158; 
S.  V.  Duncan,  6  Ire.  236;  S.  v. 
Haynes,  71  N  C.  79;  Smith  v.  S.,  9 
Ala.  990;  S.  v.  Terrell,  12  Rich.  321; 
Daniel  v.  S.,  65  Ga.  199;  S.  v.  Gee, 
92  N.  C.  756;  Rhea  v.  S.,  10  Yerg. 
258;  Munshower  v.  S.,  55  Md.  11,  39 
Am.  R.  414;  Holt  v.  S.,  9  Tex.  Ap. 
571;  Peck.v.  S.,  86  Tenn.  259,  6  S. 
"W.  389;  Greenfield  v.  P.,  85  N.  Y. 
75,  39  Am.  R.  636;  P.  v.  Maunausau, 
60  Mich.  15,  26  N.  W.  795;  Priest  v. 
S.,  10  Neh.  393,  6  N.  W.  468;  Welsh 
V.  S.,  96  Ala.  92,  11  So.  450;  S.  v. 
Beaudet,  53  Conn.  536,  4  Atl.  237, 
55  Am.  155;  Selby  v.  Com.,  80  S.  W. 
221,  25  Ky.  L.  2209;  P.  v.  Gillespie, 
111  Mich.  241,  69  N.  W.  490;  S.  v. 
Duncan,  116  Mo.  288,  22  S.  W.  699; 
S.  V.  Bishop,  73  N.  Car.  44;  S.  v. 
Fletcher,  24  Ore.  295,  33  Pac.  699. 

83.  Britton  v.  S.,  4  Coldw.  173; 
C.  V.  Eberle,  3  S.  &  R.  9;  William- 
son V.  C,  4  Grat.  547. 

84.  Kingen  v.  S.,  50  Ind.  557;  C. 
V.  Briggs,  5  Pick.  429.  See  P.  v. 
Thomas,  3  Par.  Cr.  256;  S.  v. 
Jaeger,  66  Mo.  173. 

85.  Nail  V.  S.,  34  Ala.  262;  Nels 
V.   S.,   2  Tex.  280. 


86.  V.  S.  y.  Wilson.  Bald.  78; 
S.  V.  Borgman,  2  Nott  &  Mc.  34', 
note;  C.  v.  Crowninshield,  10  Pick. 
497;  Wright  v.  S.,  43  Tex.  170; 
Carskadon  v.  Williams,  7  W.  Va. 
1;  Garrard  v.  S.,  50  Miss.  147; 
Hamilton  v.  P.,  29  Mich.  195;  Reg. 
V.  Brittain,  3  Cox  C.  C.  76;  Davis  v. 
S.,  19  Ohio  St.  217;  Williamson .  v. 
C,  4  Grat.  547;  S.  v.  Larkin,  49  N. 
H.  39;  C.  V.  Eherle,  3  S.  &  R.  9;  P. 
V.  Stonecifer,  6  Cal.  405;  Stewart  v. 
S.,  26  Ala.  44;  C.  v.  Ratcliffe,  130 
Mass.  36;  Ford  v.  S.,  34  Ark.  649; 
Avery  v.  S.,  10  Tex.  Ap.  199;  S.  v. 
Shields,  45  Conn.  256;  Danville 
Bank  v.  Waddill,  31  Grat.  469; 
Preston  v.  S.,  4  Tex.  Ap.  186;  P.  v. 
Bentley,  77  Cal.  7,  11  Am.  St.  225, 
18  P.  797;  Rowland  v.  S.,  45  Ark. 
132;  Tarbox  v.  S.,  38  Ohio  St.  581; 
S.  V.  Buchanan,  35  La.  Ann.  89; 
Crook  V.  S.,  27  Tex.  Ap.  198,  11  S. 
W.  444;  Belcher  v.  S.,  125  Ind.  419, 
25  N.  E.  545;  Baker  v.  S.,  7  Tex. 
Ap.  612 ;  P.  V.  Parker,  67  Mich.  222, 
34  N.  W.  720;  Easter  v.  S.,  96  Ark. 
629,  132  S.  W.  924;  S.  v.  Bffler  (Del. 
Gen.  Sess.  1910),  78  A.  411;  Higgins 
V.  Com.,  142  Ky.  647,  134  S.  W. 
1135;  S.  V.  Caste,  231  Mo.  398,  132 
S.  W.  1115;  Joyce  v.  S.,  88  Neb.  599, 
130  N.  W.  291;  S.  v.  Kennedy,  85 
S.  C.  146,  67  S.  E.  152. 
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larations  during  its  progress,  by  any  one  of  the  others, 
whether  present  or  absent,  may  be  given  in  evidence  against 
the  defendant;  8'^  yet  not  declarations  after  the  transac- 
tion is  ended.^* 


87.  Vol.  Ill,  §  228;  Malone  v.  S., 
8  Ga.  408;  Cornelius  v.  C,  15  B. 
Monr.  539;  XJ.  S.  v.  Hinman,  Bald. 
292;    Reg.  v.   Petcherlni,   7   Cox  C. 

C.  79;  C.  V.  Tivnon,  8  Gray,  375,  69 
Am.  D.  248;  Clay  tor  v.  Anthony,  6 
Rand.  285;  Reg.  v.  Desmond,  11 
Cox  C.  C.  146;  Martin  v.  C,  2 
Leigh,  745;  Reid  v.  S.,  20  Ga.  681; 
Sands  v.  C,  21  Grat.  871;  Rex  v. 
Salter,  5  Esp.  125;  Solander  v.  P., 
2  Colo.  48;  Stewart  v.  S.,  26  Ala. 
44;  P.  V.  Estrado,  49  Cal.  171;  P. 
T.  Geiger,  49  Cal.  643;  Glory  v.  S., 
13  Ark.  236 ;  Williams  v.  S.,  47  Ind. 
568;  P.  V.  Cotta,  49  Cal.  166; 
Gardner  v.  P.,  3  Scam.  83;  U.  S.  v. 
Flowery,  1  Sprague,  109;  S.  v.  Fitz- 
hugh,  2  Or.  227;  U.  S.  v.  McKee,  3 
Dil.  546;  Smith  v.  S.,  52  Ala.  407; 
Spies  V.  P.,  122  III.  1,  3  Am.  St.  320, 
12  N.  E.  865,  17  N.  E.  898;  McFad- 
den  V.  S.,  28  Tex.  Ap.  241,  14  S.  W. 
128;  O'Neal  v.  S.,  14  Tex.  Ap.  582; 
Brandt  v.  C,  94  Pa.  290;  S.  v.  Car- 
doza,  11  S.  C.  195;  Cohea  v.  S.,  11 
Tex.  Ap.  153;  S.  v.  Hudson,  50 
Iowa,  157;  S.  v.  Anderson,  92  N.  C. 
732;  Clark  v.  S.,  28  Tex.  Ap.  189,  19 
Am.  St.  817,  12  S.  W.  729;  Horton 
V.  S.,  66  Ga.  690;  Hannon  v.  S.,  5 
Tex.  Ap.  549;  Lawson  v.  S.,  32  Ark. 
220;  S.  V.  Ellis,  101  N,  C.  765,  9  Am. 
St.  49,  7  S.  E.  704.  See  S. 
V.     Pool,     1    Hawks,     442,     9     Am. 

D.  655;  U.  S.  v.  McKee,  3  Dil. 
551;  Lohman  v.  P.,  1  Comst.  379, 
49  Am.  D.  340;  S.  v.  Munchrath,  78 
Iowa,  268,  43  N.  W.  211;  Walls  v. 
S.,  125  Ind.  400,  25  N.  E.  457;  Hun- 
ter V.  S.,  112  Ala.  77,  21  So.  65; 
Easter  v.  S.,  96  Ark.  629,  132  S.  W. 


924;  P.  V.  Gregory,  120  Cal.  16,  52- 
P.  41;  P.  V.  Landes,  151  111.  Ap.  181; 
Baker  v.  S.,  174  Ind.  708,  93  N.  E. 
14;  S.  V.  Manning,  149  la.  205,  128 
N.  W.  345;  Com.  v.  Murley,  170 
Mass.  103,  49  N.  E.  91;  Com.  v. 
Stuart,  207  Mass.  563,  93  N.  E.  825; 
S.  V.  Vertrees  {Nev.  1910),  112  P. 
42. 

88.  Vol.  Ill,  §  230;  S.  v.  Duncan, 
64  Mo.  262;  S.  v.  Butler,  29  La. 
Ann.  354;  O'Neil  v.  S.,  42  Ind.  346; 
S.  V.  Larkin,  49  N.  H.  39;  Riggs  v. 
S.,  6  Coldw.  517;  U.  S.  v.  Hartwell, 
3  Cllf.  221;  Reid  v.  Louisiana  State 
Lottery  Co.,  29  La.  Ann.  388; 
Samples  v.  P.,  121  111.  547,  13  N.  E. 
536;  P.  V.  English,  52  Cal.  212; 
Spies  V.  P.,  122  111.  1,  12  N.  E.  865. 
17  N.  E.  898;  Logan  v.  XJ.  S.,  144  U. 
S.  263,  12  S.  Ct.  617;  Tillery  v.  S., 
24  Tex.  Ap.  251,  5  Am.  St.  882,  5  S. 
W.  842;  S.  V.  Hickman,  75  Mo.  416; 
Miller  v.  C,  78  Ky.  15,  39  Am.  R. 
194;  S.  V.  Fredericks,  85  Mo.  145; 
Heine  v.  C,  91  Pa.  145;  P.  v.  Gor- 
ham,  16  Hun,  93;  S.  v.  Melrose,  98 
Mo.  594,  12  S.  W.  250;  Anderson  v. 
S.,  24  Fla.  139,  3  So.  884;  Brown  v. 
XJ.  S.  150  XJ.  S.  93,  14  S.  Ct.  37; 
Ricks  V.  S.,  19  Tex.  Ap.  308;  Polk 
V.  S.,  45  Ark.  165;  Foster  v.  S.,  45 
Ark.  328;  Long  v.  S.,  13  Tex.  Ap. 
211;  S.  V.  Arnold,  48  Iowa,  566;  S. 
V.  Carroll,  31  La.  Ann.  860;  Phillips 
V.  S.,  6  Tex.  Ap.  364.  See  Reid  v. 
S.,  20  Ga.  681;  P.  v.  Stanley,  47  Cal. 
113,  17  Am.  R.  401;  S.  v.  Hakon,  21 
N.  D.  133,  129  N.  W.  234;  McKenzie 
V.  S.  (Tex.  Cr.  Ap.  1898),  44  S.  W. 
166;  Tresca  v.  U.  S.,  106  C.  C.  A. 
174,  183  Fed.  736. 
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§  1249.  Acts — are  a  species  of  language;  and  where  the 
declarations  of  one  person  are  evidence  against  another, 
so  are  the  acts.**  Likewise,  as  against  himself,  one's  acts 
and  appearance — such  as  show  conscious  guilt,  or  are  oth- 
■erwise  probative — may  be  introduced  to  the  jury.®"  For 
■example, — 

§  1250.  Flight,  Escape,  etc, — Proof  is  admissible  that 
after  the  supposed  commission  of  the  crime,  the  defendant 
fled  or  concealed  himself,  as  though  to  elude  justice;  ^^ 


89.  p.  V.  Knapp,  26  Midi.  112; 
P.  V.  Stonecifer,  6  Cal.  405;  Smith 
V.  S.,  52  Ala.  407;  S.  v.  Poll,  1 
Hawks,  442,  9  Am.  D.  655;  S.  v. 
T^arkin,  49  N.  H.  39;  P.  v.  Stanley, 
47  Cal.  113,  17  Am.  R.  401;  O'NeU 
V.  S.,  42  Ind.  346;  Sands  v.  C,  21 
•Grat.  871;  Reid  v.  S.,  20  Ga.  681; 
Martin  v.  C,  2  Leigh,  745;  Reg.  v. 
Desmond,  11  Cox  C.  C.  146;  U.  S.  v. 
Hinman,  Bald.  292;  Taylor  v.  S.,  3 
Tex.  Ap.  169;  S.  v.  Spalding,  19 
Conn.  233,  48  Am.  D.  158;  Heard  v. 
S.,  9  Tex.  Ap.  1;  Jackson  v.  S.,  28 
Tex.  Ap.  370,  19  Am.  St.  839,  13  S. 
"W.  451;  Amos  v.  S.,  83  Ala.  1,  3  Am. 
St.  682,  3  So.  749;  S.  v.  Lem  Woon, 
57  Ore.  482,  112  P.  427,  denying 
rehearing  107  P.  974. 

90.  Campbell  v.  S.,  23  Ala.  44; 
Moore  v.  S.,  2  Ohio  St.  500;  Reg. 
V.  Barber,  1  Car.  &  K.  442;  Hug- 
gins  V.  S.,  41  Ala.  393;  S.  v.  Nash,  7 
Iowa,  347;  S.  v.  Grebe,  17  Kan.  458; 
Conkey  v.  P.,  1  Abb.  Ap.  418;  S.  v. 
Vinson,  63  N.  C.  335;  Adams  v.  S., 
S2  Ala.  379;  Post  v.  S.,  10  Tex.  Ap. 
598;  S.  V.  James,  90  N.  C.  702;  S. 
V.  Edwards,  34  La.  An.  1012; 
Weathersby  v.  S.,  29  Tex.  Ap.  278, 
15  S.  W.  823;  S.  v.  Bishop,  98  N.  C. 
773,  4  S.  E.  357;  Sullivan  v.  S.,  75 
Wis.  650,  44  N.  W.  647;  Rhodes  v. 
S.,  11  Tex.  Ap.  563;  Basham  v.  C, 
87  Ky.  440,  9  S.  W.  284;  Greenfield 


V.  P.,  85  N.  Y.  75,  39  Am.  R.  636; 
.Noftsinger  v.  S.,  7  Tex,  Ap.  301; 
Curry  v.  S.,  7  Tex.  Ap.  267;  P.  v. 
Fitzpatrick,  80  Cal.  538,  22  P.  215; 
Handline  v.  S.,  6  Tex.  Ap.  347;  S. 
V.  Brabham,  108  N.  C.  793,  13  S.  E. 
217;  S.  V.  Buchler,  103  Mo.  203,  15 
S.  W.  331;  Inman  v.  S.,  72  Ga.  269; 
C.  V.  McHugh,  147  Mass.  401,  18  N. 
E.  74;  Miller  v.  S.,  18  Tex.  Ap.  232; 
U.  S.  V.  Neverson,  1  Mackey,  152; 
S.  V.  Jacobs,  106  N.  C.  695,  10  S.  E. 
1031;  Betts  v.  S.,  66  Ga.  508;  Heard 
V.  S.,  59  Miss.  545;  Rains  v.  S.,  88 
Ala.  91,  7  So.  315;  P.  v.  O'Neil,  49 
Hun,  422,  112  N.  Y.  355;  Cordova 
V.  S.,  6  Tex.  Ap.  207.  Instances  of 
the  inadmissible  are  Coleman  v.  S., 
87  Ala.  14;  Robinius  v.  S.,  63  Ind. 
235;  Pulcher  v.  S.,  28  Tex.  Ap.  465, 
13  S.  W.  750;  Maddox  v.  S.,  159  Ala. 
53,  48  So.  689;  P.  v.  Weber,  149  Cal. 
325,  86  Pao.  671;  S.  v.  Baldwin,  36 
Kan.  1,  12,  12  Pac.  318;  S.  v.  Hbgan, 
117  La.  863,  42  So.  352;  P.  v. 
Pyckett,  99  Mich.  613,  58  N.  W. 
621;  P.  V.  Tubbs,  147  Mich.  1,  110 
N.  W.  132;  S.  V.  Hill,  134  Mo.  663, 
36  S.  W.  223;  S.  v.  Jacobs,  106  N. 
Car.  695,  10  S.  E.  1031;  Knight  v. 
S.,  55  Tex.  Cr.  Ap.  243,  116  S.  W. 
56;  Parnell  v.  S.,  50  Tex.  Cr.  Ap. 
419,  98  S.  W.  269. 

91.    S.  V.  Nat,  6  Jones,  N.  C.  114; 
S.  v.  Phillips,  24  Mo.  475;   Cheffield 
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or  endeavor  to  avoid  arrest;'^  or,  after  arrest,  attempted 
or  effected  Ms  escape,^^  or  gave  straw  bail  and  forfeited 


T.  S.,  43  Tex.  378;  P.  t.  Pitcher,  15 
Mich.  397;  S.  v.  Griffin,  87  Mo.  608; 
Bowles  V.  S.,  68  Ala.  335;  S.  v. 
Dufour,  31  La.  Ann.  804;  Waite  v. 
S.,  13  Tex.  Ap.  169;  Walters  v.  S., 
17  Tex.  Ap.  226,  50  Am.  R.  128;  C. 
V.  McMahon,  145  Pa.  413,  22  A.  971; 
S.  V.  Walker,  98  Mo.  95,  9  S.  W. 
646,  11  S.  W.  1133;  S.  v.  King,  78 
Mo.  555;  Aiken  v.  S.,  10  Tex.  Ap. 
610;  P.  T.  Giancoli,  74  Cal.  642,  16 
P.  510;  Sewell  v.  S.,  76  Ga.  836; 
Garden  v.  S.,  84  Ala.  417,  4  So.  823; 
P.  V.  Fine,  77  Cal.  147,  19  P.  269; 
C.  V.  Brlgham,  147  Mass.  414.  18  N. 
E.  167;  S.  V.  Lee,  17  Ore.  488,  21 
P.  455;  Williams  v.  C.,  85  Va.  607, 
8  S.  E.  470.  See  S.  v.  Hays,  23  Mo, 
287;  P.  T.  Welsh,  63  Cal.  167;  Blake 
V.  S.,  3  Tex.  Ap.  581;  Burrls  v.  S., 
38  Ark.  221;  Bell  v.  S.,  115  Ala.  25, 
22  So.  526;  P.  v.  Mar  Gin  Suie,  11 
Cal.  Ap.  42,  103  P.  951;  Carr  v.  S., 
45  Fla.  11,  34  So.  892;  S.  v.  Davis, 
6  Idaho,  159,  53  P.  678;  S.  v.  Baird, 
13  Idaho,  29,  88  P.  233;  Jamison 
V.  P.,  145  111.  357,  34  N.  E.  486; 
Stewart  v.  Com.,  141  Ky.  522,  133  S. 
W.  202;  S.  V.  Lambert,  104  Me.  394, 
71  Atl.  1092;  Com.  v.  Brigham, 
147  Mass.  414,  18  N.  E.  167;  S.  v. 
Moore,  101  Mo.  316,  14  S.  W.  182; 
Kennedy  v.  S.,  71  Neb.  765,  99  N.  W. 
645;  Shumway  v.  S.,  82  Neb.  152, 
117  N.  W.  407;  S.  v.  Osborne,  54 
Ore.  289,  103  P.  62;  Gardner  v.  S., 
56  Tex.  Cr.  Ap.  594,  120  S.  W.  895; 
S.  V.  Taylor,  70  Vt.  1,  39  A.  447,  67 
Am.  St.  648,  42  L.  R.  A.  673n;  S.  v. 
Leroy,  61  Wash.  405,  112  P.  635; 
Manning  v.  S.,  79  Wis.  178,  48  N.  E. 
209;  Allen  v.  U.  S.,  164  U.  S.  492,  17 
S.  Ct.  154. 


92.  C.  V.  Brigham,  147  Mass.  414, 
18  N.  E.  167;  Cummins  v.  P.,  42 
Mich.  142,  3  N.  W.  305;  S.  v.  Fred- 
eric, 69  Me.  400;  Horn  v.  S.,  102 
Ala.  144,  15  So.  278;  P.  v.  Scala- 
miero,  143  Cal.  343,  76  Pac.  1098; 
Barnett  t.  S.,  136  Ga.  65,  70  S.  E. 
868;  Jamison  v.  P.,  145  111.  357,  34 
N.  E.  486;  McKevitt  v.  P.,  208  111. 
460,  70  N.  E.  693;  S.  v.  Lambert, 
104  Me.  394,  71  A.  1092;  P.  v.  Haxer, 
144  Mich.  575,  108  N.  W.  90;  S.  v. 
Moore,  101  Mo.  316,  14  S.  W.  182; 
S.  V.  Taylor,  118  Mo.  153,  24  S.  W. 
449;  S.  V.  Spaugh,  200  Mo.  571,  9S 
S.  W.  55;  S.  V.  Rodgers,  40  Mont. 
248,  106  P.  3;  Mitchell  v.  S.,  52  Tex. 
Cr.  Ap.  37,  106  S.  W.  124;  Decker 
V.  S.,  58  Tex.  Cr.  Ap.  159,  124  S.  W. 
912;  Williams  v.  Com.,  85  Va.  607, 
8  S.  E.  470. 

93.  P.  V.  Strong,  46  Cal.  302;  S. 
V.  Arthur,  23  Iowa,  430;  Fanning 
V.  S.,  14  Mo.  386;  S.  v.  Williams, 
54  Mo.  170;  Dean  v.  C,  4  Grat.  541; 
Hittner  v.  S.,  19  Ind.  48;  Murrell 
V.  S.,  46  Ala.  89,  7  Am.  R.  592; 
P.  V.  Collins,  48  Cal.  277;  Whaley 
V.  S.,  11  Ga.  123;  S.  v.  Rodman,  62 
Iowa,  456,  17  N.  W.  663;  Anderson 
V.  S.,  104  Ind.  467,  4  N.  E.  63,  5  N.  B. 
711;  S.  V.  Jackson,  95  Mo.  623,  8 
S.  W.  749;  Sherrill  v.  S.,  138  Ala.  3, 
35  So.  129;  Allen  v.  S.,  146  Ala.  61, 
41  So.  624;  Smith  v.  S.  165  Ala.  50, 
51  So.  610;  P.  V.  Ashmead,  118  Cal. 
508,  50  Pac.  681;  McBride  v.  P., 
5  Colo.  Ap.  91,  37  Pac.  953;  Ander- 
son V.  S.,  104  Ind.  467,  472,  4  N.  B. 
63,  5  N.  E.  711;  S.  v.  Minard,  96 
Iowa,  267,  65  N.  W.  147;  S.  v.  Ral- 
ston, 139  Iowa,  44,  116  N.  W.  1058; 
S.  V.  Harris,  48  La.  Ann.  1189,  20 
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Ms  recognizance."*  The  weiglit  of  this  evidence  is  for  the 
jury;  sometimes  it  is  slight,  it  is  always  open  to  explana- 
tion hy  the  defendant,  and  is  often  greatly  modified  by 
the  special  circiim stances.®^    So, — 

§  1251.    Influencing  the  Testimony, — or  attempting  it,, 
such  as  by  keeping  away  or  bribing  a  witness.®*'  or  by 


So.  729;  S.  v.  Lambert,  104  Me.  394, 
71  Atl.  1092;  Dickey  v.  S.,  86  Miss. 
525,  38  So.  776;  S.  v.  Foster,  136 
Mo.  653,  38  S.  "W.  721;  S.  v.  Evans, 
138  Mo.  116,  39  S.  W.  462,  60  Am. 
St.  549;  S.  V.  Garrison,  147  Mo.  548, 
49  S.  W.  508;  S.  v.  Wills,  106  Mo. 
Ap.  196,  80  S.  W.  311;  S.  v.  Paisley, 
36  Mont.  237,  92  P.  566;  George  v. 
S.,  61  Neb.  669,  85  N.  W.  840;  Wood- 
rufe  V.  S.,  72  Neb.  815,  101  N.  W. 
1114;  S.  V.  Palmer,  65  N.  H.  216, 
20  Atl.  6;  P.  V.  Ogle,  104  N.  Y.  511, 
11  N.  E.  53,  4  N.  Y.  Or.  349;  Com. 
T.  McMahon,  145  Pa.  St.  413,  22  A. 
971;  Com.  v.  Bezek,  168  Pa.  St.  603, 
32  A.  109;  S.  v.  Marks,  70  S.  Car. 
448,  50  S.  E.  14;  Russell  v.  S.,  38 
Tex.  Cr.  Ap.  590,  44  S.  W.  159;  An- 
drews V.  S.  (Tex.  1904),  83  S.  W. 
188;  S.  V.  Chase,  68  Vt.  405,  35  A. 
336;  S.  V.  Deatherage,  35  Wash. 
326,  77  P.  604;  Ryan  v.  S.,  83  Wis. 
486,  53  N.  W.  836;  Allen  v.  TJ.  S., 
164  U.  S.  492,  41  L.  Ed.  528,  17  S. 
Ct.  154. 

94.  Barron  v.  P.,  73  111.  256 ;  Por- 
ter V.  S.,  2  Ind.  435.  See  S.  v. 
Williams,  43  Tex.  182;  P.  v.  Trine, 
164  Mich.  1,  129  N.  W.  3,  17  Det. 
Leg.   N.   1013. 

95.  S.  V.  Phillips,  supra;  Plum- 
mer  v.  C,  1  Bush,  76;  S.  v.  Wil- 
liams, 43  Tex.  182;  P.  v.  Stanley, 
47  Cal.  113,  17  Am.  R.  401;  Revel 
V.  S.,  26  Ga.  275;  P.  v.  Forsythe, 
65  Cal.  101;  S.  v.  Mallon,  75  Mo. 
355;    P.  V.  Choy  Ah  Sing,  84  Cal. 


276,  24  P.  379;  P.  v.  Clark,  84  Cal. 
573,  24  P.  313;  S.  v.  Barham,  82 
Mo.  67;  P.  V.  Wong  Ah  Ngow,  54 
Cal.  151,  35  Am.  R.  69;  Golden  v. 
S.,  25  Ga.  527;  Mathews  v.  S.,  19 
Neb.  330;  Mathews  v.  S.,  9  Tex.  Ap. 
138,  27  N.  W.  234;  Arnold  v.  S., 
9  Tex.  Ap.  435;  Fox  v.  P.,  95  111. 
71;  Kennedy  v.  C,  14  Bush,  340; 
P.  V.  Montgomery,  53  Cal.  576;. 
Garden  v.  S.,  84  Ala.  417,  4  So.  823; 
Elmore  v.  S.,  98  Ala.  12,  13  So.  427; 
Thomas  v.  S.,  109  Ala.  25,  19  So. 
403;  Miller  v.  €.,  110  Ala.  69,  20  So. 
392;  White  v.  S.,  Ill  Ala.  92,  21 
So.  330;  S.  V.  Adams,  6  Pen.  (Del.) 
178,  65  Atl.  510;  S.  v.  Baird,  IS 
Idaho,  29,  88  Pac.  233;  Fox  v.  P., 
95  111.  71,  77;  S.  v.  Frederic,  69  Me. 
400,  403;  S.  v.  Malonee,  154  N.  C. 
200,  69  S.  B.  786;  S.  v.  Osborne,  54 
Ore.  289,  103  P.  62;  Evans  v.  S. 
(Tex.  Cr.  Ap.  1903),  76  S.  W.  467; 
U.  S.  V.  Greene,  146  Fed.  803.  He 
may  show  he  fled  from  another 
crime.  Damron  v.  S.,  288  Tex.  Cr. 
255,  125  S.  W.  396. 

96.  S.  V.  Staples,  47  N.  H.  113; 
S.  V.  Rohfrlscht,  12  La.  Ann.  382; 
Dlllin  V.  P.,  8  Mich.  357;  Sims  v. 
S.,  146  Ala.  109,  41  So.  413;  Taylor 
V.  S.,  135  Ga.  622,  70  S.  E.  237; 
S.  V.  Marren,  17  Idaho,  766,  107  P. 
993;  Eacock  v.  S.,  169  Ind.  488,  82 
N.  E.  1039;  Allen  v.  Com.  (Ky.), 
82  S.  W.  589,  26  Ky.  L.  807;  P.  v. 
Marion,  29  Mich.  31;  Dickey  v.  S., 
86  Miss.  525,  38  So.  776;  P.  v.  Ford, 
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threatening  him,*'^  is  evidence  of  the  same  nature,  and  per- 
haps more  significant.    Again, — 

§  1252.  -  Falsehood  and  Contradictions, — hy  the  defend- 
ant, as  to  the  offense  and  its  circumstances,  are  like  evi- 
dence.^ * 

§  1253.  On  Accusation  made, — a  denial  is  not  evidence 
for  either  side.^®  But  the  accused's  explanations  in  de- 
fense are  such  against  him,^  and,  though  they  come  short 
of  conceding  guilt,  if  his  conduct  and  appearance  seem  to 
imply  a  tacit  acknowledgment,  all  may  be  laid  before  the 
jury  to  be  weighed  with  the  other  evidence.^     Thus, — 

§  1254.  Silence — by  the  accused,  when  he  is  not  under 
arrest,^  and  people  about  are  making  declarations  point- 


200  N.  Y.  209,  93  N.  B.  509;  Barnes 
V.  S.  (Tex.  Cr.  Ap.  1911),  133  S.  W. 
887;  S.  V.  Constantlne,  48  Wash. 
218,  93  Pac.  317.  Bribing  an  of- 
ficer -who  arrested  felm,  Com.  v. 
Wyoda,  44  Pa.  Sup.  St.  552,  or  a 
juror;  Turpin  v.  Com.,  140  Ky.  294, 
130  S.  W.  1086,  may  be  proved. 

97.  Adams  v.  P.,  9  Hun,  89;  Con- 
way v.  S.,  118  Ind.  482,  490,  21  N.  E. 
285;  S.  V.  Rorabacher,  19  Iowa,  154; 
Com.  V.  Smith,  162  Mass.  508,  39 
N.  E.  Ill;  S.  V.  Mathews,  202  Mo. 
143,  100  S.  W.  420;  Fltts  v.  S.,  102 
Tenn.  141,  50  S.  W.  756;  S.  v.  Man- 
ley,  182  Vt.  556,  74  A.  231. 

98.  Adams  v.  S.,  52  Ala.  379; 
S.  V.  Wentworth,  37  N.  H.  196; 
Wallier  v.  S.,  49  Ala.  398;  Cathcart 
V.  C,  37  Pa.  108;  S.  v.  Clark,  4 
Strob.  311;  C.  v.  Grose,  99  Mass. 
423;  Tompkins  v.  S.,  17  Ga.  356; 
S.  V.  Benner,  64  Me.  267;  S.  v. 
Gillis,  4  Dev.  606;  Sheffield  v.  S., 
43  Tex.  378 ;  Cornelison  v.  C,  84  Ky. 
583,  2  S.  W.  235;  S.  v.  Bishop,  98 
N.  C.  773,  4  S.  E.  357.  See  Wiggins 
V.  P.,  4  Hun,  540;  Porter  v.  S.,  43 
Tex.  367;   Crawford  v.  S.,  112  Ala. 


1,  21  So.  214;  P.  V.  Cuff,  122  Cal. 
589,  55  Pac.  407;  S.  v.  Lambert, 
104  Me.  394,  71  A.  1092;  S.  v. 
Bishop,  98  N.  Car.  773,  4  S.  B.  357; 
S.  V.  Jennings,  48  Ore.  483,  87  P. 
524,  89  P.  421;  Reg.  v.  Thomas,  9 
Cox  Cr.  Cas.  376,  1  L.  &  C.  313,  33 
L.  J.  M.  C.  22,  9  L.  T.  (N.  S.)  488, 
12  W.  R.  108;  U.  S.  v.  Randall, 
Deady  (N.  S.),  524,  27  Fed.  Cas. 
16118. 

99.  Ante.  §  1247  (5);  Deathridge 
V.  S.,  1  Sneed,  75;  S.  v.  Wisdom,  8 
Port.   511. 

1.  Ante,  §  1228;  C.  v.  Call,  21 
Pick.  515,  522;  Drumright  v.  S.,  29 
Ga.  430;  P.  v.  Trine,  164  Mich.  1, 
129  N.  W.  3,  17  Det.  Leg.  N.  1013. 

2.  C.  V.  Call,  supra;  S.  v.  Nash, 
7  Iowa,  347;  Scaggs  v.  S.,  8  Sm.  & 
M.  722;  P.  V.  McCrea,  32  Cal.  98; 
Drumright  v.  S.,  supra;  Long  v. 
S.,  95  Ind.  481;  Com.  v.  Spiropou- 
los,  208  Mass.  71,  94  N.  B.  451;  La 
Grone  v.  S.  (Tex.  Cr.  App.  1911), 
135  S.  W.  121. 

3.  S.  V.  Diskin,  34  La.  Ann.  919, 
44  A,m.  R.  448;  Bttinger  v.  C,  98 
Pa.  338.     See  Murphy  v.  S.,  36  Ohio 
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ing  to  guilt,  if  there  is  opportunity  for  reply,  and  the  sur- 
roundings and  persons  are  such  as  render  it  ordinarily  ex- 
pedient and  proper,  may  with  the  attending  facts  be  shown 
"to  the  jury,  who  will  give  the  evidence  more  or  less  weight 
or  none,  as  in  the  particular  instance  they  deem  just.'* 


St.  628;  C.  V.  Mullen,  150  Mass.  394, 
■23  N.  B.  51 ;  Com.  v.  Aston,  227  Pa. 
112,  75  A.  1019;  P.  v.  Morley,  8  Cal. 
Ap.  372,  97  P.  84;  Com.  v.  Spiro- 
-poulos,  208  Mass.  71,  94  N.  E.  451; 
P.  V.  Decker,  127  N.  Y.  S.  1059. 
•Confession  of  accomplice  read  to 
accused.  Com.  v.  Ballon,  229  Pa. 
St.  323,  78  A.  831.  Silence,  when  he 
tas  a  right  to  be  silent,  is  not  evi- 
•dence.  Bulfer  v.  P.,  141  111.  Ap.  70. 
4.  P.  V.  Estr.ado,  49  Cal.  171;  S. 
V.  Perkins,  3  Hawks,  377;  Berry  v. 
S.,  10  Ga.  511;  Spencer  v.  S.,  20 
Ala.  24;  Donnelly  v.  S.,  2  Dutcher, 
463,  601;  P.  v.  McCrea,  32  Cal.  98; 
Flanagin  v.  S.,  25  Ark.  92;  S.  v. 
•Gillick,  7  Iowa,  287;  S.  v.  Nash,  7 
Iowa,  347;  S.  v.  Grebe,  17  Kan.  458; 
Kelley  v.  P.,  55  N.  Y.  565,  14  Am. 
R.  342;  S.  v.  Overton,  75  N.  C.  200; 
Cobb  V.  S.,  27  Ga.  648;  S.  v.  Reed, 
■62  Me.  129;  S.  v.  Swink,  2  Dev.  & 
Bat.  9;  S.  v.  Burton,  94  N.  C.  947; 
■S.  V.  Edwards,  13  S.  C.  30;  S.  v. 
Smith,  30  La.  Ann.  457;  S.  v. 
Crockett,  82  N.  C.  599;  Williams  v. 
S.,  42  Ark.  380;  Leonard  v.  S.,  20 
"Tex.  Ap.  442;  S.  v.  Johnson,  35  La. 
Ann.  842;  C.  v.  Brailey,  134  Mass. 
527;  Moye  v.  S.,  66  Ga.  740;  S.  v. 
Middleham,  62  Iowa,  150,  17  N.  W. 
446;  Holden  v.  S.,  18  Tex.  Ap.  91; 
S.  V.  Bowman,  80  N.  C.  432;  Robins 
V.  S.,  9  Tex.  Ap.  671;  Levison  v.  S., 
■54'  Ala.  520;  S.  v.  Senn,  32  S.  C.  392, 
11  S.  E.  292;  Gannon  v.  P.,  127  111. 
S07,  11  Am.  St.  147,  21  N.  B.  525. 
See  P.  V.  Green,  1  Par.  Cr.  11; 
Owens  V.  S.,  74  Ala.  401;  P.  v.  'Wil- 
2  C.  P.— 68 


son,  66  Cal.  370,  5  P.  624;  Dilcher  v. 
S.,  42  Ohio  St.  173.  In  the  follow- 
ing cases  the  evidence  of  silence 
under  these  declarations  was  re- 
jected. C.  V.  Kenney,  12  Met.  235, 
46  Am.  D.  672;  C.  v.  "Walker,  13 
Allen,  570;  C.  v.  McDermott,  123 
Mass.  440,  25  Am.  R.  120;  Phillips 
V.  Towler,  23  Mo.  401;  Jelks  v.  Mc- 
Rae,  25  Ala.  440;  Bob  v.  S.,  32  Ala. 
560.  And  see  Campbell  v.  S.,  55 
Ala.  80;  Rex  v.  Appleby,  3  Stark. 
33,  suporting  text.  See  Jones  v. 
S.,  107  Ala.  93,  18  So.  237;  Ray- 
mond V.  S.,  154  Ala.  1,  45  So.  895; 
Jones  V.  S.,  156  Ala.  175,  47  So. 
100;  Jackson  v.  S.,  167  Ala.  77,  52  So 
730;  Maloney  v.  S.,  91  Ark.  485,  121 
S.  W.  728;  P.  V.  Swaile,  12  Cal.  Ap. 
192,  107  P.  134;  Godwin  v.  S.  (Del. 
1910),  74  A.  1101;  Lumpkin  v.  S., 
125  Ga.  24,  53  S.  E.  810;  Dunham  v. 
S.,  8  Ga.  Ap.  668,  70  S.  B.  Ill; 
"Watt  V.  P.,  126  111.  9,  18  N.  E.  340, 
1  L.  R.  A.  403;  Conway  v.  S.,  118 
Ind.  482,  485,  21  N.  E.  285;  S.  v. 
Hasty,  121  Iowa,  507,  96  N.  "W. 
1115;  Finch  v.  Com.,  92  S.  "W.  940, 
29  Ky.  L.  187;  P.  v.  Hossler,.  135 
Mich.  384,  97  N.  "W.  754,  19  Det. 
Leg.  N.  798;  S.  v.  Quirk,  101  Minn. 
334.  112  N.  E.  409;  Irving  v.  S.,  92 
Miss.  662,  47  So.  518;  Pearson  v. 
S.,  97  Miss.  841,  53  So.  689;  S.  v. 
Howard,  102  Mo.  142,  14  S.  "W.  937; 
S.  V.  Good,  132  Mo.  114,  33  S.  "W. 
790;  S.  V.  Richardson,  194  Mo.  326, 
92  S.  "W.  649;  S.  v.  Martin,  230  Mo. 
680,  132  S.  W.  595;  O'Hearn  v.  S., 
79  Neb.  513,  113  N.  "W.  130;   P.  v. 
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Ferrara,  199  N.  Y.  414,  92  N.  E. 
1054;  P.  V.  Conrow,  200  N.  Y.  356, 
93  N.  B.  943;  Com.  v.  Detweiler,  229 
Pa.  304,  78  A.  271;  S.  v.  Major,  70  S 
Car.  387,  50  S.  E.  13;  S.  v.  Swenson, 
26  S.  D.  589,  129  N.  W.  119;  Moore 
V.  S.,  96  Tenn.  209,  33  S.  W.  1046; 
Bookser  v.  S.,  26  Tex.  Ap.  593,  10  S. 
W.  219;  RoQuemore  v.  S.,  50  Tex. 
Cr.  Ap.  542,  99  S.  W.  547;  Smith  v. 
S.,  52  Tex.  Cr.  Ap.  344,  106  S.  W. 
1161;  Gordon  v.  S.,  60  Tex.  Cr.  Ap. 


570,  133  S.  W.  255;  S.  v.  Magoon,  68- 
Vt.  289,  35  Atl.  310;  S.  v.  Taylor,  70 
Vt.  1,  39  Atl.  447,  67  Am.  St.  648,  42 
L.  R.  A.  67311 ;  Brown  v.  Com.,  86 
Va.  935,  11  S.  E.  799;  S.  v.  Baruth, 
47  Wash.  283,  91  Pac.  977;  S.  v. 
Booker,  68  W.  Va.  8,  69  S.  E.  295; 
Hauger  v.  U.  S.,  97  U.  S.  C.  C.  A., 
372,  173  F.  54.  Silence  should  be- 
recived  and  weighed  with  caution 
and  Is  often  easily  explained-.  S.  v. 
Blackburn   (Md.  1910),  75  Atl.  536. 


CHAPTER  LXXXIV. 

JUDICIAL  CONFESSIONS  AND  ADMISSIONS. 

§  1254  a.  1.  Admissions  by  a  Plea,-^duly  rendered, 
and  by  the  court  accepted  and  recorded,  are  not  simply 
evidence,  tbey  are  conclusive  of  the  fact;  ^  rejected,  if  the 
plea  is  the  work  merely  of  counsel,*  it  is  not  ordinarily  re- 
ceivable in  evidenee.'^  Where  the  question  of  estoppel  does 
not  arise,  an  accepted  plea  of  guilty  at  prior  examination 
may  be  submitted  with  the  other  proofs  to  the  jury,  as  a 
confession.*     So, — 

2.  A  Confession  in  Open  Court, — though  not  in  the  form 
of  a  plea  of  guilty,  is  admissible,  and  it  may  sustain  a  con- 
viction.**   Also, — 

3.  A  Subordinate  Fact — may  be  validly  admitted  be- 
fore the  jury,  in  lieu  of  proof,  on  behalf  either  of  the  State 
or  defendant."  Still,— 

4.  Agreements  of  Facts, — in  criminal  cases,  made  as 
they  commonly  are  by  counsel,  are  not  always  given  effect. 
Thus,  under  the  constitutional  provision  that  "no  person 
can  be  punished  for  crime,  except  upon  the  verdict  of  a 

5.  Ante,    §§    753,    756,   795.  9.     Dantz  v.  S.,  87  Ind.  398;  S.  v. 

6.  Cooley  v.  S.,  55  Ala.  162;  Nels  Brooks,  99  Mo.  137;  Buckingham  v. 
V.  S.,  2  Tex.  280;  Clayton  v.  S.,  4  S.,  32  Ark.  218,  if  corroborated. 
Tex.  Ap.  515;  Simco  v.  S.,  9  Tex.  Ap.  10.  Fahey  v.-S.,  27  Tex.  Ap.  146, 
338.  163,  11  Am.  St.  182;   S.  v.  Keegan, 

7.  C.  V.  Lannan,  13  Allen,  563;  74  Iowa,  145;  Burchfleld  v.  S.,  82 
S.  V.  Meyers,  99  Mo.  107.  Ind.,  580;  C.  v.  Desmond,  5  Gray,  80, 

8.  C.  V.  Brown,  150  Mass.  330.  82;  Mayfleld  v.  S.,  110  Ind.  591;  An- 
Plea  of  guilty  on  preliminary  ex-  derson  v.  S.,  14  Ga.  709;  Bell  v.  S., 
amination  received  as  evidence  at  2  Tex.  Ap.  215,  28  Am.  R.  429;  P.  v. 
subsequent  trial.  See  P.  v.  Gould,  Walker,  198  N.  Y.  329,  91  N.  B.  806; 
70  Mich.  240,  14  Am.  St.  493;  S.  v.  S.  v.  Brooks,  99  Mo.  137,  12  S.  W. 
Briggs,  68  Iowa,  416.  See  New  633;  P.  v.  Christian,  135  Cal.  282, 
Crim.  Law.  I,  §  977   (2).  67  P.  136. 
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jury  or  upon  a  plea  of  guilty  or  of  nolo  contendere,"  it  was 
held  that  sentence  could  not  be  pronounced  upon  facts 
agreed."  This  sort  of  question  presents  itself  under  var- 
ious forms,  involving  wide  considerations,  a  minute  ex- 
position whereof  is  not  deemed  to  be  here  desirable.^^  Like- 
wise,— 

5.  Agreements  as  to  the  Disposition  of  the  Cause — com- 
monly, but  not  necessarily  always  as  of  course,  are  by  the 
courts  treated  as  valid.^^ 

§  1255.  Sworn  Testimony, — which  the  defendant  as  a 
■witness  has  voluntarily  given  in  any  cause  or  proceeding, 
civil  or  criminal,'*  for  example,  before  a  commissioner  in 
bankruptcy,'^  a  committee  of  the  legislature,'®  a  committing 


11.  S.  V.  Cross,  34  Me.  594. 

12.  Julian  v.  S.,  122  Ind.  68; 
Cross  V.  S.,  11  Tex.  Ap.  84;  Wingo 
V.  S.,  99  Ind.  343;  Marmont  v.  S., 
48  Ind.  21;  Gindrat  v.  S.,  3  Tex.  Ap. 
573. 

13.  S.  V.  Kitclien,  12  Vroom, 
229;  S.'v.  Bain,  112  Ind.  335;  Simco 
V.  S.,  9  Tex.  Ap.  338;  Esmond  v. 
P.,  18  Bradw.  114;  U.  S.  v.  Schu- 
mann, 7  Saw.  439;  Rosenbaum  v. 
S.,  33  Ala.  354;  Fleming  v.  S.,  28 
Tex.  Ap.  234;  S.  v.  Lee,  91  N.  C. 
570. 

14.  Reg.   y.    Coote,   Law   Rep.   4 
.  P.  C.  599,  12  Cox  C.  C.  557;  Rex  v. 

Tubby,  5  Car  &  P.  530;  Hendrick- 
son  V.  P.,  1  Par.  Cr.  406;  P.  v. 
■Gallagher,  75  Mich.  512;  S.  v. 
•Coffee,  56  Conn.  399;  S.  v.  Witham, 
72  Me  531;  Reg.  v.  Coote,  12  Cox 
■C.  C.  557,  Law  Rep.  4  P.  C.  599; 
Burnett  v.  S.,  87  Ga.  622;  C.  v. 
TJoughty,  139  Pa.  383;  Dumas  v.  S., 
eZ  Ga.  600.  See  Jackson  v.  S.,  56 
Miss.  311;  P.  V.  Mitchell,  94  Cal. 
550,  555,  29  Pac.  1106;  P.  v.  Cokah- 
■nour,  120  Cal.  253,  52  Pac.  505;  Bur- 
nett V.  S.,  87  Ga.  622,  13  S.  E.  552; 


Miller  v.  P.,  216  111.  309,  74  N.  E. 
743;  S.  V.  Oliver,  55  Kan.  711,  41 
Pac.  954;  S.  v.  Campbell,  73  Kan. 
688,  85  Pac.  784,  9  L.  R.  A.  (N.  S.) 
533n;  S.  v.  Lewis,  39  La.  Ann.  1110, 
3  So.  343;  Com.  v.  Reynolds,  122 
Mass.  454,  458;  P.  v.  Gallagher,  75 
Mich.  512,  525,  42  N.  W.  1063;  P. 
V.  McMahon,  15  N.  Y.  384,  392;  Wil- 
liams V.  Com.,  29  Pa.  St.  102,  110; 
Com.  V.  Richardson,  42  Pa.  Sup.  Ct. 
337;  Harris  v.  S.,  37  Tex.  Cr.  Ap. 
441,  36  S.  W.  88.  Evidence  of  ac- 
cused at  a  former  trial.  Sanderson 
V.  Com.,  11  Ky.  L.  341;  Bess  v. 
Com.,  118  Ky.  858,  82  S.  W.  576,  26 
Ky.  L.  839;  Pooler  v.  S.,  97  Wis. 
627,  73  N.  W.  336;  Fertig  v.  S.,  100 
Wis.  301,  75  N.  W.  960. 

15.  Reg.  v.  Wheater,  2  Moody, 
45,  2  Lewin,  157;  Reg.  v.  Wlddup, 
12  Cox,  C.  C.  251;  s.  c.  nom.  Reg. 
V.  Widdop,  Law  Rep.  2  C.  C.  3; 
Trogdon  v.  Com.,  31  Grat.  (Va.) 
862. 

16.  Rex  V.  Merceron,  2  Stark, 
366;  Reg.  v.  Sloggett,  Dears.  656, 
7  Cox,  C.  C.  139,  36  Eng.  L.  &  Eq. 
620;   Reg.  v.  Wheater,  2  Moody,  45. 
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magistrate/®''  a  grand  jury,"  a  coroner/^  a  fire  inquest,^*  or 
any  court  in  an  ordinary  lawsuit,^"  or  in  the  same  court  on 
a  motion  for  continuance,^^  is,  when  pertinent  to  the  issue, 
competent  ■  against  him  as  an  admission  or  confession. 
But— 

§  1256.     Involuntary — testimony, ^^  such  as  answers  com- 


16a.  P.  V.  Burns,  2  Par.  Cr.  34; 
Reg.  V.  Chidley,  8  Cox,  C.  C.  365; 
Rex  V.  Ha  worth,  4  Car.  &  P.  254; 
Reg.  V.  Braynell,  4  Cox,  C.  C.  402; 
S.  V.  Tickel,  13  Nev.  502.  But  see 
Rex  V.  Davis,  6  Car.  &  P.  177;  5'alk- 
ner  v.  S.,  151  Ala.  77,  44  So.  409; 
Jones  V.  S.,  137  Ala.  12,  34  So.  681; 
P.  V.  Butler,  55  Mich.  408,  21  N.  W. 
385;  Steele  v.  S.,  76  Miss.  387,  24 
So.  910;  S.  V.  Fooks,  65  Iowa,  196, 
452,  21  S.  W.  561,  773;  S.  v.  Melton, 
120  N.  C.  591,  26  S.  E.  933;  S.  v. 
Hatcher,  29  Ore.  309,  312,  44  P. 
584;  Shaw  v.  S.,  32  Tex.  Cr.  Ap. 
155,  22  S.  W.  588;  P.  v.  Gould,  70 
Mich.  240,  38  N.  W.  232,  14  Am.  St. 
493;  P.  V.  Burt,  64  N.  Y.  S.  417, 
51  A.  D.  106,  15  N.  Y.  Cr.  43,  aff'd 
in  170  N.  Y.  561,  62  N.  E.  1099,  with- 
out opinion;  S.  v.  Welch,  36  W.  Va. 
690,  967,  15  S.  B.  419. 

17.  S.  V.  Broughton,  7  Ire.  96, 
45  Am.  D.  507;  IT.  S.  v.  Charles,  2 
Cranch,  C.  C.  76;  U.  S.  v.  Kirkwood, 
5  Utah,  123;  S.  v.  Camphell,  73  Kan. 
688,  85  Pac.  784;  Bressle'r  v.  P.,  117 
111.  422,  8  N.  E.  62;  Dean  v.  Com., 
25  Ky.  L.  1876,  78  S.  W.  1112;  P.  v. 
Willis,  52  N.  Y.  S.  808,  23  Misc. 
568. 

18.  Teachout  v.  P.,  41  N.  Y.  7; 
Hendrickson  v.  P.,  6  Seld.  13,  61 
Am.  D.  721  (with  which  compare 
P.  V.  McMahon,  15  N.  Y.  384,  re- 
Tersing  P.  v.  McMahon,  2  Par.  Cr. 
663);  P.  V.  Montgomery,  13  Abb. 
Pr.  n.  s.  207,  251;   P.  v.  Thayer,  1 


Par.  Cr.  595;  Williams  v.  C,  29  Pa-, 
102;  Reg.  v.  Owen,  9  Car.  &  P.  83; 
S.  V.  Oilman,  51  Me.  206;  Reg.  t.- 
Chesham,  3  Russ.  Crimes  (5th  Eng.. 
Ed.),  482;  Mack  v.  S.,  48  Wis.  271;: 
Newton  v.  S.,  21  Pla.  53;  S.  v.  Senn, 

32  S.  C.  392;  S.  v.  Taylor,  36  Kan. 
329;  C.  V.  Jeffs,  132  Mass.  5.  But 
see  Reg.  v.  Owen,  9  Car.  &  P.  238; 
Wilson  V.  S.,  110  Ala.  1,  20  So.  415; 
S.  V.  Coffee,  56  Conn.  399,  16  Atl. 
151;  Jenkins  v.  S.,  35  Fla.  737,  18 
So.  182;  Moran  v.  P.,  163  111.  372,  45 
N.  E.  230;  S.  v.  Finch,  71  Kan.  793, 
81  Pac.  494;  S.  v.  Taylor,  136  Mou 
66,  37  S.  W.  907;  P.  v.  Molineux, 
168  N.  Y.  264,  51  N.  E.  286,  62  Li. 
R.  A.  193n;  P.  v.  StroUo,  191  N.  Y.. 
42,  83  N.  E.  573;  S.  v.  Merriman,. 
34  S.  C.  576,  13  S.  B.  328;  McMeans- 
V.  S.,  55  Tex.  Cr.  69,  114  S.  W. 
837;  Anderson  v.  S.,  133  Wis.  601,., 
114  N.  W.  112;  contra,  Tuttle  v.  P.„. 

33  Colo.  243,  70  L.  R.  A.  33,  79  P. 
1035. 

19.  C.  V.  King,  8  Gray,  501;  C 
V.  Bradford,  126  Mass.  42. 

20.  S.  V.  Vaigneur,  5  Rich.  391  p 
Reg.  V.  Goldshede,  1  Car.  &  K.  65T; 
Alston  V.  S.,  41  Tex.  39;  Ferrell  v^ 
S.,  45  Fla.  26,  34  So.  220. 

21.  Coker  v.  S.,  20  Ark.  53; 
Pledger  v.  S.,  77  Ga.  242;  Behler  v.. 
S.,  112  Ind.  140;  S.  v.  Hayes,  78: 
Mo.  307. 

22.  Rex  V.  Lewis,  6  Car.  &  P. 
161;  Reg.  v.  Sloggett,  Dears.  656, 
7  Cox,  C.  C.  139,  36  Eng.  L.  &  Eq. 
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pelled  from  a  witness  who  objects  because  they  may  crim- 
inate liim,2*  or  made  under  the  pressure  of  an  oath  which 
the  tribunal  had  no  legal  authority  to  administer, ^^  or 
uttered  when  by  reason  of  the  circumstances  he  probably 
feels  constrained  to  testify  in  a  cause  which  in  effect  ap- 
pears as  his  own,2^  or  otherwise  under  fear,^®  is  not  thus 
admissible. 

§  1257.  Oath — Accusation. — There  are  a  few  cases  which 
seem  to  treat  the  oath  as  taking  away  the  admissibility  of 
this  evidence,  whether  lawfully  required  or  not;  and  cases 
which  reject  it  if  and  because  given  after  the  witness  is 
himself  accused.  But  these  distinctions,  while  possibly 
in.  rare  circumstances  not  to  be  disregarded,  do  not  as 
general  doctrine  accord  either  with  the  better  reason  or  with 
the  current  of  the  authorities.^'^ 

§  1257  a.  Before  the  Coroner, — ^we  have  seen,^^  if  a  wit- 
ness in  his  testimony  makes  admissions  against  himself, 
they  are  receivable  against  him  afterward,  should  he  be- 

«20;   Adams  v.   S.,  129  Ga.  248,  58  Reg.  v.  Wheater,  2  Moody,  45. 

S.  E.  822,  17  U  R.  A.  (N.  S.)   468;  25.    Ante,   §   1186;     Reg.    v.    Mo- 

S.  V.  Carroll,  85  Iowa,  1,  51  N.  W.  Hugh,  7  Cox,  C.  C.  483;    P.  v.  Mc- 

1159;    Hendrlckson  v.  P.,  10  N.  Y.'  Mahon,  15  N.  Y.  384;  Rex  v.  Lewis, 

13,   61   Am.   Dec.   721,   9   How.   Pr.  6   Car.   &  P.  161;    Rex  v.   Davis,   6 

155;  Teachout  v.  P.,  41  N.  Y.  7;  P.  Car.  &  P.  177;  S.  v.  Garvey,  25  La. 

■y.  Mondon,  103  N.  Y.  211,  214,  8  N.  Ann.  191;  Rex  v.  Appleby,  3  Stark. 

E.  496,  57  Am.  709,  2  N.  Y.  St.  713,  33.    See  Reg.  v.  Gillis,  11  Cox,  C.  C. 

4  N.  Y.  Cr.  552;   S.  v.  Senn,  32  S.  69.      As     to     statutory    protection 

Car.  392,  402,  11  S.  B.  292.  against  future  use  of  incriminating 

23.  Ante,  §§  1172,  1183,  1186;  answers.  Ex  parte  Gundenoge,  2 
Reg.  V.  Coote,  Law  Rep.  4  P.  C.  Okla.  Cr.  110,  100  P.  39;  P.  v.  Lane, 
•599,  607;  Reg.  v.  Garbett,  1  Den,  116  N.  Y.  S.  990,  132  A.  D.  406; 
C.  C.  236,  2  Car.  &  K.  474,  2  Cox,  aff'd  in  89  N.  E.  1108;  and  compare 
•C.  C.  448;   Pry  v.  S.,  58  Tex.  Cr.  with  ante,   §  1164. 

Ap.  169.  124  S.  W.  920.  26.    U.  S.  v.  Maunler,  1  Hughes, 

24.  Ante,  §  1237;   S.  v.  Brough-     412. 

ton,  7  Ire.  96,  101,  45  Am.  D.  507;  27.    See    3    Russ.    Crimes     (5th 

Rex  V.  Smith,  1  Stark.  242;  Rex  v.  Eng.   Ed.)    473-482;    U.   S.   v.   Wll- 

Lewis,   6'  Car.   &   P.   161;    Reg.  v.  liams,  1  Cllf.  5;   Schoefler  v.  S.,  3 

"Wheeley,  8  Car.  &  P.  250;  C.  v.  Har-  Wis.  823;  P.  v.  Kelley,  47  Cal.  125; 

man,  4  Pa.  269;  Rex  v.  Shellswell,  and  the  cases  cited  to  the  foregoing 

3  Russ.  Crimes  (5th  Eng.  Ed.),  474.  sections. 

See  Rex  v.  Webb,  4  Car.  &  P.  564;  28.    Ante,  §  1255. 
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<30ine  a  defendant.  Afid  in  other  circumstances,  what  he 
said  at  the  inquest  is  ordinarily  competent  as  an  admis- 
sion of  confession.2^ 

§  1258.  Examinations  before  a  Committing  Magistrate, 
—explained  in  the  earlier  part  of  this  volume,^"  some- 
times furnish  illustrations  of  the  doctrines  of  this  chapter. 
"We  have  seen  that  under  the  common  law  of  more  or  less 
■of  our  States  derived  from  early  English  statutes,^^  the 
magistrate  was  to  take  down  in  writing  the  statements  both 
of  the  defendants  and  of  the  witnesses. ^^  Like  statutes 
prevail  now  in  a  part  of  the  States,  not  all. 

§  1259.  These  Statutes  are  construed — as  merely  direc- 
ory  to  the  magistrate;  so  that  if  not  complied  with,  or  im- 
perfectly followed,  or  not  invoked  in  aid  of  a  confession, 
what  is  voluntarily  said  or  written  before  him  is  admissi- 
ble on  the  principles  laid  down  in  the  chapter  before  the 
last.  And  it  is  the  same  where  there  is  no  statute  on  the 
subject. ^^  If  the  prisoner's  statement  is  written  and  sub- 
scribed as  the  statute  commands,  still  it  may  in  some  cir- 
cumstances be  supplemented  by  utterances  not  within  the 
writing.^*    But — 

29.  p.  V.  Martinez,  66  Cal.  278;  v.  Stripp,  Dears.  648,  7  Cox,  C.  C. 
■S.  V.  Mullins,  101  Mo.  514;  Snyder  97,  36  Eng.  L.  &  Eq.  587;  Rex  v. 
V.  S.,  59  Ind.  105.  And  see  F.  v.  Thomas,  2  Leach,  637;  Rex  v.  Brad- 
Willett,  92  N.  Y.  29.  bury,   2   Leach,    639,    note;    Rex   v. 

30.  Ante,  §§  224c-239a.  Reed,    Moody    &    M.    403;    Reg.    v. 

31.  Later  they  were  superseded  Bond,  1  Den.  C.  C.  517,  3  Car.  & 
■by  11  and  12  Vict.  c.  42,  §  18,  which  k.  337,  4  Cox,  C.  C.  231;  S.  v. 
did  not  much  change  the  earlier  Cowan,  7  Ire.  239;  S.  v.  Irwin,  1 
law.  3  Russ.  Crimes,  (5th  Eng.  Hayw.  112;  S.  v.  Eaton,  3  Harring. 
Bd.),  500  et  seq.  Del.  554;  S.  v.  Parish,  Busbee,  239; 

32.  Ante,  §  1198.  Guy   v.   S.,  9   Tex.   Ap.   161.     See, 

33.  Rex  V.  Pressly,  6  Car.  &  P.  also,  cases  cited  on  page  1081,  16a. 
183;  Rex  v.  Lambe,  2  Leach,  552;  34.  Rex  v.  Harris,  1  Moody,  338; 
Heg.  V.  Sansome,  1  Den.  C.  C.  545,  Rex  v.  Spllsbury,  7  Car.  &  P.  J87. 
4  Cox,  C.  C.  203,  3  Car.  &  K.  332,  But  see  Reg.  v.  Weller,  2  Car.  &  K. 
1  Eng.  L.  &  Eq.  540;  Rex  v.  Tar-  223.  See  Rex  v.  Walter,  7  Car.  &. 
rant,  6  Car.  &  P.  182;  Rex  v.  Jones,  p.  67;  Reg.  v.  Morse,  8  Car.  &  P. 
Car.  Crim.  Law  (3d  Ed.)  13;  605;  Reg  v,  Wilkinson,  8  Car.  &  P. 
Lamb's  Case,  3  Mod.  37,  note;  Reg.  662;  Scofet  v.  S.,  30  Ala.  503. 

T.  Dingley,  1  Car.  &  K.  637;    Reg. 
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§  1260.  A  Confession  reduced  to  Writing, — whether  pur- 
suant to  a  statutory  direction  or  not  (and  a  writing  will  be- 
prima  facie  presumed  if  the  statute  requires  it  ^®),  is  prov- 
able only  by  the  writing  itself,  unless  it  is  lost,  or  its  absence- 
is  otherwise  accounted  for.^®    And — 

§  1261.  1.  A  Prisoner's  Statement  strictly  under  the 
Statute — is  conclusively  shown  by  the  magistrate's  return, 
on  it,  which  cannot  be  contradicted.*'^  In  this  case,  as  dis- 
tinguished from  that  wherein  the  writing  is  at  common  law^ 
it  must  be  taken  in  a  manner  and  on  a  proceeding  fully 
complying  with  the  statutory  direction.^®    Still, — 


35.  Rex  V.  Jacobs,  1  Leacli,  309; 
Rex  V.  Hinxman,  1  Leach,  310, 
note;  Davis  v.  S.,  17  Ala.  415. 
Otherwise  it  is  for  the  party  ob- 
jecting to  prove  there  was  writing. 
S.  V.  Johnson,  5  Harring.  Del.  507. 
And  see  Metzer  v.  S.,  39  Ind.  596. 

36.  Peter  v.  S.,  4  Sm.  &  M.  31; 
Wright  V.  S.,  50  Miss.  332,  335;  S. 
V.  Johnson,  5  Harring.  Del.  507; 
Rex  V.  Telicote,  2  Stark.  483;  Rex 
V.  Rivers,  7  Car.  &  P.  177;  Llghfoot 
V.  P.,  16  Mich.  507,  512;  Hightower 
V.  S.,  58  Miss.  636;  Williams  v.  S., 
38  Tex.  Cr.  Ap.  128,  41  S.  W.  645; 
Bailey  v.  S.,  26  Tex.  Ap.  706,  9  S. 
W.  270;  S.  V.  Haworth,  24  Utah, 
398,  68  P.  155;  Harshaw  v.  S.,  94, 
Ark.  343,  127  S.  W.  745.  It  ought  to 
be  shown  that  the  statement  was 
read  to  the  accused  and  that  he  as- 
sented to  it.  Harris  v.  S.,  6  Tex. 
Ap.  97;  S.  v.  Mullins,  101  Mo.  514, 
14  S.  W.  625;  S.  v.  Schmidt,  136 
Mo.  644,  38  S.  W.  719;  Angling  v. 
S.,  137  Ala.  17,  34  So.  846;  but  if 
the  examination  was  informal,  or  if 
there  was  no  copy  of  the  confession 
In  writing,  or  if  the  record  is  not 
admissible,  for  any  reason  what- 
ever, apparent  on  its  face,  parol 
evidence  of  what  the  accused  said 


at  the  examination  may  be  re- 
ceived. Wright  V.  S.,  50  Miss.  332, 
335;  Stevens  v.  S.  (Tex.  1896),  38- 
S.  W.  167;  Hightower  v.  S.,  58  Miss. 
636;  Willis  v.  U.  S.,  6  Ind.  Ter.  424,. 
98  S.  W.  147;  Austin  v.  Com.,  124 
Ky.  55,  98  S.  W.  295,  30  Ky.  L.  295; 
Miller  V.  P.,  216  111.  309,  74  N.  E. 
743.  A  coroner  may  testify  to  what 
he  heard.  P.  v.  Strollo,  191  N.  Y> 
42,  83  N.  E.  573.  Parol  evidence  of 
an  extra  judicial  confession  is  not  to- 
be  rejected  because  the  examina- 
tion of  the  accused  is  in  writing, 

5  V.  Smith,  9  Houst.  (Del.)  588,. 
33  A.  .441;  S.  v.  Rover,  13  Nev.  17; 
Com.  V.  Dower,  4  Allen  (Mass.) 
297;  S.  V.  Wells,  1  .N.  J.  L.  424,  1 
Am.  Dec.  211;  Grimsinger  v.  S.,  44- 
Tex.  Cr.  Ap.  1,  69  S.  W.  583. 

37.  Rex  V.  Bentley,  6  Car.  &  P. 
148;  Rex  v.  Rivers,  7  Car.  &  P.  177; 
Rex  V.  Walter,  7  Car.  &  P.  267; 
Reg.  V.  Morse,  8  Car.  &  P.  605; 
Reg.  V.  Plkesley,  9  Car.  &  P.  124; 
Rex  V.  Clewes,  4  Car  &  P.  221. 

38.  Rex  V.  Bentley,  supra;  Reg. 
V.  Sansome,  1  Den.  C.  C.  545,  3  Car. 

6  K.  332,  4  Cox  C.  C.  203,  1  Eng. 
L.  &  Bq.  540;  Reg.  v.  Hlgson,  2  Car. 
&  K.  769;   S.  v.  Lamb,  28  Mo.  218. 
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2.  The  Particular  Terms  of  the  Statute, — which  vary^ 
more  or  less  in  our  States,  should  be  regarded,  and  they 
may  modify  the  rules  here  stated.^" 

3.  Further  Methods,— as  to  the  proof  of  the  writing,, 
require  no  special  explanation  here.*" 

§  1262.  Voluntary, — of  course,  must  a  confession  before 
a  magistrate  be,  like  any  other,  to  be  admissible.*:^  Then,, 
if  it  does  not  conflict  with  the  statute  it  will  be  received,, 
otherwise  rejected,*^  yet  only  in  conformity  to  the  other 
principles  already  explained  in  these  chapters.** 


39.  Griggs  v.  S.,  59  Ga.  738; 
Crocke  v.  S.,  7  Bax.  89;  McFadden 
V.  S.,  28  Tex.  Ap.  241;  Clark  v  S., 
28  Tex.  Ap.  189;  S.  v.  DaVis, 
14  Nev.  407. 

40.  Ante,  §  1199;  Rex  v.  Foster, 
7  Car.  &  P.  148;  Rex  v.  Hopes,  7 
Car.  &  P.  136;  Rex  v.  Reading,  7 
Car.  &  P.  649;  Rex  v.  Rees,  7  Car. 
&  P.  568;  Rex  v.  Bell,  5  Car.  &  P. 
162;  Reg.  v.  Eigson,  supra;  Reg. 
V.  Hearnj  Car.  &  M.  109;  Rex  v. 
Chappel,  1  Moody  &  R.  395;  Alfred 
V.  S.,  2  Swan,  Tenn.  581;  Loyd  v. 
S.,  45  Ga.  57;  P.  v.  Banker,  2  Par. 
Cr.  26;  S.  v.  Lamb,  supra;  Brez  v. 
S.,  39  Tex.  95. 

Duty  of  Magistrate.  For  some 
further  authorities  as  to  the  duty 
of  the  examining  magistrate,  see 
Rex  V.  Ellis,  Ryan  &  Moody,  N.  P. 
432;  Rex  v,  Green,  5  Car.  &  P.  312; 
Reg.  V.  Roche,  Car.  &  M.  341;  Rex 
V.  Howes,  6  Car.  &  P.  404;  Reg.  v. 
Arnold,   8   Car.   &   P.    621;    Rex   v. 


Bartlett,    7    Car.    &    P.    832;    S.    v, 
Rorie,  74  N.  C.  148. 

41.  P.  V.  Johnson,  41  Cal.  452; 
Alfred  v.  S.,  2  Swan,  Tenn.  581; 
Wyatt  V.  S.,  25  Ala.  9;  S.  v.  Rorie, 
74  N.  C.  148;  C.  v.  Clark,  130  Pa, 
641. 

42.  CofCee  v.  S.,  25  Fla.  501,  25 
Am.  St.  525;  S.  v.  Miller,  35  Kan. 
328;  S.  V.  Branham,  13  S.  C.  389; 
S.  V.  Brister,  1  Houst.  Crim.  150;  S. 
V.  Bruce,  33  La.  Ann.  186;  S.  v. 
Matthews,  66  N.  C.  106;  Mendum  v. 
C,  6  Rand.  704;  S.  v.  Spier,  86  N. 
C.  600;  S.  V.  Vincent,  1  Houst. 
Crim.  11;  P.  v.  Eaton,  59  Mich.  559; 
S.  V.  Dufour,  31  La.  Ann.  804;  P.  v. 
Boiorquez,  55  Cal.  463. 

43.  S.  V.  Ward,  103  N.  C.  419; 
S.  V.  Soule,  14  Nev.  453;  Weaver  v. 
S.,  77  Ala.  26;  Cofeee  v.  S.,  25  Fla. 
501,  23  Am.  St.  525;  Murray  v.  S., 
25  Fla.  528;  Loggins  v.  S.,  8  Tex. 
Ap.  434;  S.  v.  Jones,  1  Houst.  Crim. 
317. 


BOOK  X. 

THE  ORDINARY  PROCEEDINGS  AFTER  VERDICT. 


CHAPTER 

THE  METHODS  TO  REHEARINGS. 

§  1263.  To  Some  Extent  in  Criminal  Cases, — but  not  so 
generally  as  in  civil,  the  right  to  a  rehearing  has  from 
early  times  been  conceded  to  convicted  defendants.  With 
us,  this  right  has  been  considerably  enlarged  by  statutes 
and  by  judicial  constructions.  Yet  the  steps  thereto  so 
differ  in  our  States  that  a  minute  examination  of  them  here 
is  not  expedient.    The  principal  methods  are — 

§  1264.  1.  Appeal — ^is  the  removal  of  a  cause,  after 
proceedings  had  therein  before  an  inferior  judge  or  court, 
to  a  superior  for  a  partial  or  full  rehearing. 

2.  Under  Statutes — only  is  it  known  to  the  criminal  law, 
though  at  common  law  it  is  familiar  in  civil  cases.** 

3.  The  Statutes  of  our  States  so  differ — that,  instead  of 
.anything  in  detail,  a  considerable  part  of  the  adjudications 

in  each  State,  including  a  few  only  quasi  criminal,  are  here 
referred  to  in  a  note.*^     They  show  that  in  most  of  the 

44.     Rex  V.  Hanson,  4  B.  &  Aid.  Byramjee,  5  Moore,  P.  C.  276;  S.  v. 

519,    521;    U.    S.     v.     Goodwin,     7  Frazier,  26  S.  D.  383,  128  N.  W.  322; 

Crancli,  108;  Wiscart  v.  Dauchy,  3  P.  v.  Rudorf,  149  111.  Ap.  215. 
Dall.  321;  Rex  v.  Surry,  2  T.  R.  504,  45.    Alabama.     Phleming     t.    S. 

509,  510;  Rex  v.  Skone,  6  East,  514,  Minor,  42;  Humphrey  v.  S.,  Minor, 

518;  The  Constitution  v.  Woodworth,  64;  Tomlin  v.  S.,  19  Ala.  9;  Floyd 

1    Scam.    511;    Edwards  v.   Vande-  v.  S.,  30  Ala.  511;   Stallings  v.  S., 

maclf,  13  111.  633;  Street  v.  Francis,  33  Ala.  425;   Nonemaker  v.  S.,  34 

3   Ohio,   277.     See   Reg.  v.   Eduljee  Ala.  211;  Young  v.  S.,  39  Ala.  357; 
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States,  not  all,  an  appeal  lies  only  from  a  final  judgment; 
that  the  appellate  court  rehears  more  or  less,  or  all  of  the 


Aaron  v.  S.,  39  Ala.  684;  Bryan  v. 
S.,  43  Ala.  321;  Robertson  v.  S.,  43 
Ala.  325;  Mobile  v.  Barton,  47  Ala. 
S4;  Goldthwaite  v.  Montgomery,  50 
Ala.  486;  Mobley  v.  S.,  53  Ala.  646; 
Ca-wthorn  v.  S.,  63  Ala.  157;  S.  v. 
Bauerman,  72  Ala.  252  Vick  v.  S., 
156  Ala.  699,  46  So.  566. 

Arizona.  Ter.  v.  Moore,  9  Ariz. 
122,  80  P.  316. 

Arkansas.  Dunn  v.  S.,  2  Pike, 
229,  35  Am.  B.  54;  S.  v.  Hicklin,  5 
Pike,  190;  Pendleton  v.  S.,  1  Bng. 
509;  Chaney  v.  S.,  4  Eng.  129; 
Bivens  v.  S.,  6  Eng.  455;  Ex  parte 
Bixley,  13  Ark.  286;  Sweeden  v.  S., 

19  Ark.  205;  Horner  v.  S.,  27  Ark. 
113;  S.  V.  Cox.-  29  Ark.  115;  Slver- 
TavLTg  Y.  S.,  30  Ark.  39;  Du  Val  v. 
Hot  Springs,  34  Ark.  560;  Parks  v. 
S.,  37  Ark.  97;  Perrin  Ex  parte,  41 
Ark.  194;  Thomas  v.  S.,  41  Ark. 
408;  g.  V.  Marcum,  45  Ark.  397; 
Smith  V.  S.,  48  Ark.  148;  Harding 
T.  S.,  94  Ark.  65,  126  S.  W.  90;  S.  v. 
Smith,  94  Ark.  368,  126  S.  W.  1057. 
Attorney-general  may  appeal  if  uni- 
form administration  of  criminal 
laws  requires  it.  Darden  v.  S.,  80 
Ark;  295,  97  S.  W.  449. 

California.  P.  v.  McCauley,  1 
Cal.  379;  P.  v.  Baker,  1  Cal.  403; 
P.  V.  San  Martin,  2  Cal.  484;  P.  v. 
Martin,  6  Cal.  477;  P.  v.  Stillman, 
7  Cal.  117;  P.  v.  Shear,  7  Cal.  139; 
P.  V.  Preelon,  8  Cal.  517;  P.  v.  Fow- 
ler, 9  Cal.  85;  P.  v.  Harris,  9  Cal. 
571;  P.  V.  Ah  Fong,  12  Cal.  424;  P. 
V.  Cornell,  16  Cal.  187;  P.  v.  War, 

20  Cal.  117;  P.  v.  Gatewood,  20  Cal. 
146;  P.  V.  Wallace,  23  Cal.  93;  P.  v. 
Frisbie,  26  Cal.  135;  P.  v.  Maguire, 
26  Cal.  635;   P.  v.  Hodges,  27  Cal. 


340;  P.  v.  Henderson,  28  Cal.  465; 
P.  V.  Burney,  29  Cal.  459;  P.  v. 
Johnson,  30  Cal.  98;  P.  v.  Young, 
31  Cal.  563;  P.  v.  Stacey,  34  Cal. 
307;  P.  V.  Clarke,  42  Cal.  622;  P. 
V.  Ah  Kim,  44  Cal.  384;  P.  v. 
Phillips,  45  Cal.  44;  P.  v.  Donahue, 
45  Cal.  321;  P.  v.  Strong,  46  Cal. 
302;  P.  V.  Martin,  47  Cal.  112;  P.  v. 
Riley,  48  Cal.  549;  P.  v.  Perdue,  49 
Cal.  425;  Ex  parte  Clarke,  62  Cal. 
490;  P.  V.  Majors,  65  Cal.  100;  P.  v. 
Jordan,  65  Cal.  644;  P.  v.  Horn,  70 
Cal.  17;  P.  V.  Bell,  70  Cal.  33;  P.  v. 
Johnson,  71  Cal.  384;  Brown  v.  San 
Benito  Sup.  Ct.  72  Cal.  14;  P.  v. 
Hotz,  73  Cal.  241;  P.  v.  Douglass,  87 
Cal.  281;  P.  v.  Perez,  9  Cal.  Ap.  265, 
98  P.  870;  P.  v.  Tomalty,  14  Cal. 
Ap.  224,  111  P.  573;  P.  v.  Mohr,  157 
Cal.  732,  109  P.  476.  What  orders 
appealable.  P.  v.  Buck,  151  Cal. 
667,  91  P.  529;  P.  v.  O'Brien,  4  Cal. 
Ap.  722,  89  P.  438. 

Colorado.  Heiderer  v.  P.,  2  Colo. 
672;  Farley  v.  P.,  3  Colo.  65. 

Connecticut.  Wickwire  v.  S.,  19 
Conn.  447;  Calef  v.  Phelps,  25  Conn. 
114;  S.  V.  Harding,  39  Conn.  561; 
Hamersley  v.  Blair,  48  Conn.  58;  S. 
V.  Swift,  57  Conn.  496. 

District  of  Columbia.  District 
V.  Burns,  32  A.  D.  C.  203. 

Florida.  Joe  v.  S.,  6  Fla.  591,  65 
Am.  D.  579;  Cherry  v.  S.,  6  Fla. 
679;  Fitzpatrlck  v.  Turner,  14  Fla. 
382;  S.  V.  Wills  (Fla.  1905),  38  So. 
289;  g.  V.  Bulloc  (Fla.  1909),  50  So. 
418;  Walden  v.  S.,  50  Fla.  151,  39 
So.  151. 

Georgia.  Young  v.  S.,  82  Ga. 
752;  Coleman  v.  S.,  5  Ga.  Ap.  766, 
64  S.  E.  828;   Welborne  v.  S.,  114 
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case,  as  provided  by  statutory-  terms  quite  diverse;  and  that 
there  are  other  differences  in  the  respective  States,  and 
as  to  differing  classes  of  criminal  causes. 


Ga.  793,  40  S.  E.  857;  McElhannon 
V.  S.,  112  Ga.  221,  37  S.  B.  402. 

Idaho.  P.  V.  Lynch,  1  Idaho,  n.  s. 
358;  P.  v.  O'Connor,  1  Idaho,  n.  s. 
759. 

Illinois.  Swafford  v.  P.,  1  Scam. 
289;  HoUlday  v.  P.,  4  Gllman,  111; 
Walsh  V.  P.,  12  111.  77;  Stephens  v. 
P.,  13  111.  131;  Ward  v.  P..  13  111. 
635;  Mohler  v.  P.,  24  lU.  26;  Alton 
V.  Kirsch,  68  111.  261;  Hennies  v. 
P.,  70  111.  100;  Byars  v.  Mt.  Vernon, 
77  111.  467;  French  v.  P.,  77  111.  531; 
Lewis  V.  P.,  82  111.  104;  Hausklns 
V.  P.,  82  111.  193;  Wright  v.  P.,  92 
111.  596;  Barman  v.  P.,  101  111.  322; 
Williams  v.  P.,  118  111.  444;  Gannon 
V.  P.,  127  111.  507,  11  Am.  St.  147; 
P.  V.  McCoy,  132  111.  138;  P.  v.  Ru- 
dolf, 149  lU.  Ap.  215;  Bratsch  v. 
P.,  195  111.  165,  62  N.  E.  895;  Gal- 
lagher V.  P.,  207  111.  247,  69  N.  E. 
962;  P.  V.  Jaeobson,  247  111.  394,  93 
N.  E.  417. 

Indiana.  S.  t.  Daily,  6  Ind.  9; 
Pigg  V.  S.,  9  Ind.  363;  Shroyer  v. 
Lawrence,  9  Ind.  322;  S.  v:  Bartlett, 
9  Ind.  569;  S.  v.  Ely,  11  Ind.  313; 
Collier  v.  S.,  13  Ind.  560;  g.  v. 
Kunbert,  14  Ind.  374;  Jackson  v. 
S.,  21  Ind.  171;  Hall  v.  S.,  21  Ind. 
268;  Hitchcock  v.  S.,  21  Ind.  279; 
Luther  v.  S.,  27  Ind.  47;  S.  v. 
Wallace,  41  Ind.  445;  Wachstetter 
V  S.,  42  Ind.  166;  O'Connor  v.  S., 
45  Ind.  347;  Eisenman  v.  S.,  49  Ind. 
520;  Winsett  v.  S.,  54  Ind.  437;  S. 
V.  Lieben,  57  Ind.  106;  S.  v.  Hall, 
58  Ind.  512;  Foster  v.  S.,  59  Ind. 
481;  Mauck  v.  S.,  66  Ind.  177;  Mc- 
Laughlin V.  S.,  66  Ind.  193;  S.  v. 
Hattabough,    66    Ind.    223;    Arbin- 


trode  V.  S.,  67  Ind.  267,  33  Am.  R. 
86;  Buell  v.  S.,  69  Ind.  125;  S.  v. 
Quick,  73  Ind.  147;  Allen  v.  S., 
74  Ind.  216;  Baumbauer  v.  S.,  76 
Ind.  351;  S.  v.  Richards,  77  Ind. 
101;  Darr  v.  S.,  82  Ind.  11;  Farrell 
V.  S.,  85  Ind.  221;  S.  t.  Cressinger, 
88  Ind.  499;  S.  v.  Hallowell,  91  Ind. 
376;  Wisehart  v.  S.,  104  Ind.  407; 
S.  V.  Evansville,  etc.  Rid.,  107  Ind. 
581;  Taylor  v.  S.,  113  Ind.  471; 
Holsclaw  V.  S.,  114  Ind.  506;  McCoy 
V.  S.,  121  Ind.  160;  Ex  parte  Swee- 
ney, 126  Ind.  583;  Hensley  v.  S. 
(Ind.  1910),  93  N.  E.  211;  Nichols 
V.  S.,  27  Ind.  Ap.  444,  61  N.  E.  494. 
Right  to  appeal  in  misdemeanor.  S.; 
V.  Derry,  171  Ind.  18,  85  N.  E.  765; 
S.  V.  Phillips,  25  Ind.  Ap.  579,  58 
N.  E.  727;  Russell  v.  S.,  161  Ind. 
481,   68  N.  E.   1019. 

Iowa.  Rutter  v.  S.,  1  Iowa,  99; 
Bryan  v.  S.,  4  Iowa,  349;  Miller  v. 
g.,  4  Iowa,  505;  S.  v.  Nichols,  5 
Iowa,  413;  S.  v.  RoUet,  6  Iowa, 
535;  S.  V.  Cure,  7  Iowa,  479;  S.  v. 
Moran,  8  Iowa,  399;  S.  v.  Beneke, 
9  Iowa,  203;  S.  v.  Glass,  9  Iowa, 
325;  S.  V.  Shilling,  10  Iowa,  106; 
S.  V.  Fleming,  13  Iowa,  443;  S.  v. 
Schlagel,  19  Iowa,  169;  S.  v.  Mer- 
cer, 19  Iowa,  570;  S.  v.  Tait,  2Z 
Iowa,  140;  S.  v.  Shaw,  23  Iowa,  316; 
S.  T.  Westfall,  37  Iowa,  575;  S.  v. 
Cuddy,  40  Iowa,  419;  S.  v.  Swear- 
engen,  43  Iowa,  336  (overruling  S. 
V.  Bradt,  41  Iowa,  503);  g.  v.  Kin- 
ney, 44  Iowa,  444;  S.  v.  Hoag,  46 
Iowa,  337;  S.  v.  Plinn,  51  Iowa, 
133;  S.  V.  Maxwell,  51  Iowa,  314; 
S.  V.  Rogers,  58  Iowa,  644;  Jacoby 
V.    Waddell,    61    Iowa,    247;    S.    v. 
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4.    Some  of  the  Statutes — require,  to  make  the  appeal 
effectual,  exceptions,  such  as  are  about  to  be  mentioned,  or 


Knapf,  61  Iowa,  522;  S.  v.  Dow,  74 
Iowa,  141;  S.  v.  Grossheim,  79  Iowa, 
75! 

Kansas.  Carr  v.  S.,  1  Kan.  331; 
S.  V.  King,  1  Kan.  466;  S.  v.  Car- 
mlchael,  3  Kan.  102;  Cummings  v. 
S.,  4  Kan.  225;  S.  v.  Young,  6  Kan. 
37;  S.  V.  Baird,  9  Kan.  60;  S.  v. 
Boyle,  10  Kan.  113;  S.  v.  MoEwen, 
12  Kan.  37;  S.  v.  Harpster,  15  Kan. 
322;  S.  V.  Freeland,  16  Kan.  9;  S. 
T.  Horneman,  16  Kan.  452;  S. 
T.  Anderson,  17  Kan.  89;  Burling- 
ton V.  James,  17  Kan.  221;  S.  v. 
Ashmore,  19  Kan.  544;  McLean  v. 
S.,  28  Kan.  372;  S.  v.  Teissedre,  30 
Kan.  210;  In  re  Chambers,  30  Kan. 
450;  S.  V.  Nickerson,  30  Kan.  545; 
S.  V.  Forner,  32  Kan.  281;  S.  v.  For- 
briger,  34  Kan.  1;  S.  v.  Anderson, 
34  Kan.  116;  S.  v.  English,  34  Kan. 
€29;  S.  V.  Holden,  35  Kan.  31; 
l&iltonvale  v.  Lanoue,  35  Kan.  603; 
S.  V.  Cash,  36  Kan.  623;  S.  v.  Mc- 
Farland,  38  Kan.  664;  Junction  City 
T.  Keeffe,  40  Kan.  275;  Peterson  v. 
Ottawa,  41  Kan.  293;  S.  v.  McLain, 
43  Kan.  439;  S.  v.  Hedges,  67  Kan. 
176,  72  P.  528;  S.  v.  Glenn  Lumber 
Co.,  83  Kan.  399,  111  P.  484;  S.  v. 
Monarch  P.  C.  Co.,  83  Kan.  808,  111 
P.  487. 

Kentucky.  C.  v.  Sanford,  5  Litt. 
289;  Ford  v.  C,  3  Dana,  46;  C.  v. 
Hopkinsville,  7  B.  Monr.  38;  Hay- 
den  V.  C,  10  B.  Monr.  125;  C.  v. 
Craig,  15  B.  Monr.  534;  Cornelius 
V.  C,  15  B.  Monr.  539;  C.  v.  Adams, 
16  B.  Monr.  338;  C.  v.  Crump,  18 
B.  Monr.  469;  C.  v.  Van  Tuyl,  1 
Met.  Ky.  1,  71  Am.  D.  455;  Tipper 
T.  C,  1  Met.  Ky.  6;  C.  v.  McCready, 
2  Met.  Ky.  376;   Clem  v.  C,  3  Met. 


Ky.  10;  Margoley  v.  C,  3  Met.  Ky. 
405;  Terrell  v.  C,  13  Bush,  246; 
Brown  v.  C,  14  Bush,  398;  Mackey 
V.  C,  80  Ky.  345;  C.  v.  Howard,  81 
Ky.  57;  Stratton  v.  C,  84  Ky.  190; 
Medcalf  v.  C,  84  Ky.  485;  C.  v. 
Matthews,  89  Ky.  287;  Wilson  v. 
Com.,  140  Ky.  1,  130  S.  W.  794; 
Lowe  V.  Com.,  33  Ky.  L.  1078,  112 
S.  W.  647;  Miller  v.  Com.,  32  Ky.  L. 
249,  105  S.  W.  899;  Com.  v.  Huber, 
31  Ky.  L.  845,104  S.  W.  282;  aff'd 
31  Ky.  L.  929,  104  S.  W.  345. 

Louisiana.  S.  v.  Featherston,  7 
La.  Ann.  109;  S.  v.  Ellis,  12  La. 
Ann.  390;  S.  v.  McKeown,  12  La. 
Ann.  596;  S.  v.  Peter,  13  La.  Ann. 
232;  S.  V.  Fabre,  13  La.  Ann.  279; 
S.  V.  Holland,  14  La.  Ann.  40;  S.  v. 
Lindsey,  14  La.  Ann.  42;  S.  v. 
Rentiford,  14  La.  Ann.  214;  S.  v. 
Ross,  14  La.  Ann.  364;  S.  v.  Charles, 
14  La.  Ann.  649;  S.  v.  "Ward,  14  La. 
Ann.  673;  S.  v.  Joshua,  15  La.  Ann. 
118;  S.  V.  Recorder,  15  La.  Ann. 
406;  S.  V.  Judge,  etc.,  16  La.  Ann. 
159;  Police  Jury  v.  Manning,  16  La. 
Ann.  182;  S.  v.  Cason,  20  La.  Ann. 
48;  S.  V.  Krepple,  20  La.  Ann.  402; 
S.  V.  Watkins,  21  La.  Ann.  290;  S.  v. 
Evans,  23  La.  Ann.  525;.  S.  v.  Brown, 
27  La.  Ann.  236;  S.  v.  Galium,  28 
La.  Ann.  49;  S.  v.  Banks,  28  La. 
Ann.  92;  S.  v.  Robertson,  28  La. 
Ann.  580;  S.  v.  Wikoff,  28  La.  Ann. 
654;  S.  V.  Judge  Super.  Dist.  Ct., 
29  La.  Ann.  223;  S.  v.  Gunter,  30 
La.  Ann.  536;  S.  v.  Harris,  30  La. 
Ann.  1340;  S.  v.  Twenty-second 
Dist.  Judge,  33  La.  Ann.  1227;  S. 
V.  Taylor,  34  La.  Ann.  978;  S.  v. 
Curtis,  34  La.  Ann.  1213;  S.  v. 
Johnson,  36  La.  Ann.  306;  S.  v.  Jen- 
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something  else  equivalent  thereto,  to  accompany  the  re- 
cord to  the  higher  court. 


kins,  36  La.  Ann.  865;  S.  v.  Swee- 
ney, 37  La.  Ann.  1;  S.  v.  Monroe, 
37  La.  Ann.  113;  S.  v.  Johnson,  37 
La.  Ann.  621;  S.  v.  Balize,  38  La. 
Ann.  542;  S.  v.  Oliver,  38  La.  Ann. 
632;  S.  V.  Smith,  39  La.  Ann.  231; 
S.  V.  Smith,  39  La.  Ann.  320;  S.  v. 
Burthe,  39  La.  An.  328;  S.  v.  Es- 
toup,  39  La.  Ann.  906;  S.  v.  Pete, 
39  La.  Ann.  1095;  S.  v.  Starks,  42 
La.  Ann.  315;  S.  v.  Anderson,  125 
La.  779,  51  So.  846;  S.  v.  Richart, 
126  La.  672,  52  So.  985;  S.  v.  Mayer, 
117  La.  245,  42  So.  435;  S.  v.  Kra- 
mer, 117  La.  944,  42  So.  435;  S.  v. 
Babington,  119  La.  446,  44  So.  259. 

Maine.  S.  v.  Smith,  2  Greenl. 
62;  S.  V.  Richardson,  2  Greenl.  115; 
Dennison's  Case,  4  Greenl.  541;  S.  v. 
Magrath,  31  Me.  469;  S.  v.  Gurney, 
37  Me.  156,  58  Am.  D.  782;  Saco  v. 
Wentworth,  37  Me.  165,  58  Am.  D. 
786;  S.  V.  Boies,  41  Me.  344;  S.  t. 
Corkrey,  64  Me.  521. 

Maryland.  Jenifer  v.  Lord  Pro- 
prietary, 1  Har.  &  McH.  535;  Raw- 
lings  V.  S.,  1  Md.  127;  S.  v.  Mace, 
5  Md.  337;  Keller  v.  S.,  12  Md.  322, 
71  Am.  D.  596;  Smith  v.  S.,  44  Md. 
530;  Rhinehart  v.  S.,  45  Md.  454; 
Kearney  t.  S.,  46  Md.  422;  Porwood 
V.  S.,  49  Md.  538;  Neff  v.  S.,  57  Md. 
385;  S.  V.  Bowers,  65  Md.  363;  Nut- 
well  V.  Anne  Arundel  County 
Comrs.,  110  Md.  667,  73  A.  710;  S. 
V.  Ward,  95  Md.  118,  51  A.  848. 

Massachusetts.  C.  v.  Messenger, 
4  Mass.  462;  C.  v.  Downey,  9  Mass. 
520;  Cooke,  Petitioner,  15  Pick.  234; 
C.  V.  Brigham,  16  Pick.  10;  C.  v. 
Richards,  17  Pick.  295;  C.  v.  Tuck, 
20  Pick.  356;  C.  v.  Dunham,  22  Pick. 
11;    C.   V.   Doty,   2   Met.   18;    C.  v. 


Crawford,  12  Cush.  271;  Feeley's- 
Case,  12  Cush.  598;  Sullivan  v. 
Adams,  3  Gray,  476;  C.  v.  O'Neil,- 
6  Gray,  343;  C.  v.  Wingate,  6  Gray, 
485;  C.  V.  Bestin,  11  Gray,  54;  C.  v» 
Dillane,  11  Gray,  67;  C.  v.  Sullivan, 
11  Gray,  203;  C.  v.  Hogan,  11  Gray, 
315;  C.  V.  Sheehan,  12  Gray,  28; 
C.  V.  Tiukham,  14  Gray,  12;  0.  v, 
McCormick,  7  Allen,  532;  C.  v. 
Hardiman,  7  Allen,  583;  C.  v.  Ha- 
garman,  10  Allen,  401;  C.  v.  Em- 
mons, 98  Mass.  6;  C.  v.  McGrath, 
102  Mass.  485;  C.  v.  Campion,  105- 
Mass.  184;  C.  v.  Calhane,  108  Mass. 
431;  Batchelder  v.  C,  109  Mass. 
361;  C.  V.  Dressel,  110  Mass.  102; 
C.  V.  Mahoney,  115  Mass.  151;  C.  v. 
Fields,  119  Mass.  105;  C.  v.  Holmes, 
119  Mass.  195;  C.  v.  Malloy,  119 
Mass.  347;  C.  v.  Burke,  121  Mass. 
39;  C.  V.  Huard,  121  Mass.  56;  C. 
V.  Lewis,  123  Mass.  251;  C.  v.  Wait, 
131  Mass.  417;  C.  v.  Keenan,  140 
Mass.  481;  C.  v.  Whalen,  147  Mass. 
376;  C.  V.  McClusky,  151  Mass.  488; 
C.  V.  Murphy,  153  Mass.  290;  C.  v. 
Prescott,  153  Mass.  396;  Renado  v. 
Lummus,  205  Mass.  155,  91  N.  E. 
144. 

Michigan.  P.  v.  Farwell,  4  Mich. 
556. 

Minnesota.  S.  v.  McGrorty,  2 
Minn.  224;  Kennedy  v.  Raught,  & 
Minn.  235;  S.  v.  Ehrig,  21  Minn. 
462;  S.  V.  Bliss,  21  Minn.  458;  S.  v. 
Christensen,  21  Minn.  500;  S.  v. 
Owens,  22  Minn.  238;  S.  v.  Miller, 
23  Minn.  352;  S.  v.  Noonan,  24 
Minn.  174;  City  of  Duluth  v.  Orr, 
109  Minn.  431,  124  N.   W.  4. 

Mississippi.  Tucimy  v.  S.,  5  How. 
Miss.  50;  Loftin  v.  S.,  11  Sm.  &  M. 
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§  1265.    1.    As  to  Exceptions, — sometimes  termed  bills 
of  exception,  being  severally  a  written  statement  for  the  use 


358;  Minor  v.  S.,  36  Miss.  630; 
Dawkins  v.  S.,  42  Miss.  631;  S.  v. 
Bell,  58  Miss.  345;  Splvey  v.  S.,  58 
Miss.  743;  Ex  parte  Caldwell,  62 
Miss.  774. 

Missouri.  S.  v.  Epperson,  4  Mo. 
90;  S.  V.  Heatherly,  4'  Mo.  478; 
Thomas  v.  S.,  10  Mo.  235;  Manion 
V.  S.,  11  Mo.  578;  S.  v.  McO'Blenis, 
21  Mo.  272;  S.  v.  Rowe,  22  Mo.  328; 
St.  Louis  V.  Murphy,  24  Mo.  41;  S. 
V.  Shehane,  25  Mo.  565;  St.  Louis 
V.  Bird,  31  Mo.  88;  S.  v.  Gray,  37 
Mo.  463;  S.  v.  Gregory,  38  Mo.  501; 
S.  V.  Smith,  42  Mo.  550;  S.  v.  Con- 
nell,  49  Mo.  282;  S.  v.  Cunningham, 
51  Mo.  479;  S.  v.  Martindale,  52 
Mo.  31;  S.  V.  Love,  52  Mo.  106;  S. 
V.  Mullix,  53  Mo.  355;  S.  v.  Clark- 
son,  59  Mo.  149;  S.  v.  Heed,  62  Mo. 
B69;  S.  V.  Willis,  66  Mo.  131;  S.  v. 
Purdin,  69  Mo.  450;  S.  v.  Bollinger, 
69  Mo.  577;  S.  v.  Davidson,  73  Mo. 
428;  S.  V.  Anderson,  84  Mo.  524;  S. 
V.  McNeary,  88  Mo.  143;  S.  v. 
Doyle,  107  Mo  36;  S.  v.  Brown,  1 
Mo.  Ap.  449;  S.  v.  Fayette,  17  JIo. 
Ap.  587;  S.  v.  Caldwell,  21  Mo.  Ap. 
645;  S.  V.  Watklns,  25  Mo.  Ap.  21; 
S.  V.  Gowing,  27  Mo.  Ap.  389;  S.  v. 
Gilmore,  28  Mo.  Ap.  561;  S.  v. 
Arthur,  32  Mo.  Ap.  24;  S.  v. 
Beagles,  174  Mo.  624,  74  S.  W.  851; 
S.  V.  McKay,  225  Mo.  540,  125  S.  W. 
478;  S.  V.  Carr,  142  Mo.  607,  44  S. 
W.  776.  Statute  regulating  trials 
does  not  include  appeals.  S.  v. 
Harney,  168  Mo.  167,  67  S.  W.  620, 
57  L.  R.  A.  846;  S.  v.  Greenspan, 
137  Mo.  149,  38  S.  W.  582. 

Montana.  Territory  v.  Hanna,  5 
Mont.  24'6;  Territory  v.  Garland,  6 
Mont.  14;  Territory  v.  Rehherg,  6 
Mont.  467. 


Nebraska.  S.  v.  Ensign,  11  Neb. 
529;  Brandt  v.  S.,  80  Neb.  343,  115- 
N.  W.  327. 

Nevada.  P.  v.  Logan,  1  Nev.  110; 
S.  V.  Logan,  1  Nev.  509;  S.  v.  Wil- 
son, 5  Nev.  43;  S.  v.  Keith,  9  Nev. 
15;  S.  V.  Summers,  9  Nev.  399;  S.- 
V.  Myatt,  10  Nev.  163;  S.  v.  Rover, 
10  Nev.  388,  21  Am.  B.  745;  S.  v. 
Chin  Wah,  12  Nev.  118;  S.  v.  Ah. 
Mook,  12  Nev.  369;  S.  v.  McCor- 
mick,  14  Nev.  347. 

New  Hampshire.  S.  v.  White,  41. 
N.  H.  194. 

New  Jersey.  S.  v.  Froehlich,  20- 
Vroom,  336;  S.  v.  Ryno,  20  Vroom,. 
603;  Reid  v.  S.,  62  N.  J.  L.  721,  41  A. 
920. 

New  Mexico.  Ter.  v.  Archibeque,. 
9  N.  M.  403,  54  P.  758;  Borrego  v.- 
Ter.,  8  N.  M.  446,  46  P.  349. 

New  York.  P.  v.  Rensselaer,  ff 
Wend.  543;  Hill  v.  P.,  6  Seld.  463; 
P.  V.  Hovey,  92  N.  Y.  554;  P.  v.. 
Boas,  92  N.  Y.  560;  P.  v.  Palmer, 
109  N.  Y.  413,  4  Am.  St.  477;  P.  v.- 
Fish,  125  N.  Y.  136;  P.  v.  Wood. 
126  N.  Y.  249;  P.  v.  Trezza,  128  N- 
Y.  529;  P.  V.  Loppy,  128  N.  Y.  629; 
P.  V.  Vitan,  20  Abb.  N.  Cas.  298;  P- 
V.  Cruger,  38  Hun,  500;  P.  v. 
Beatty,  39  Hun,  476;  P.  v.  Beck- 
with,  42  Hun,  366;  P.  v.  Snyder,  44 
Hun,  193;  P.  v.  Cook,  45  Hun,  34; 
P.  V.  Carter,  48  Hun,  165;  P.  v. 
Haas,  105  Ap.  Div.  1191,  93  N. 
Y.  S.  790;  P.  V.  Dunn,  157  N, 
Y.  528,  52  N.  E.  572,  43  L.  R. 
A.  247;  affirming  52  N.  Y.  S.  958,. 
31  A.  D.  139  13  N.  Y.  Cr.  263,  hold- 
ing right  of  appeal  is  not  a  consti- 
tutional right.  P.  V.  CuUen,  151  N. 
Y.  54,  45  N.  E.  401;  P.  v.  WendeU 
128  A.  D.  437,  112  N.  Y.  S.  837;   P. 
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■of  the  higher  court,    of  whatever  in  the  proceedings  the 
"the  objecting  and  losing  party  proposes  to  carry  to  it  for 


T.  Flaherty,  126  A.  D.  25,  110  N.  Y. 
S.  699;  P.  V.  Keardon,  186  N.  Y. 
164,  78  N.  E.  860;  reversing  98  N. 
Y.  S.  399;  P.  v.  Johnston,  187  N.  Y. 
319,  79  N.  E.  1018,  dismissing  112 
-A.  D.  812,  99  N.  Y.  S.  411. 

North  Carolina.  S.  v.  Hadcock,  2 
Hayw.  162;  S.  v.  Quinnery,  Taylor, 
:33;  S.  v.  Jones,  1  Murph.  257;  S.  v. 
Washington,  2  Murph.  100;  S.  v. 
-Osborne,  1  Tfev.  &  Bat.  114;  S.  v. 
"Valentine,  7  Ire.  141;  S.  v.  Daniel, 
«  Ire.  21;  S.  v.  TJpchurch,  9  Ire. 
454;  S.  V.  Barnes,  7  Jones,  N.  C. 
20;  S.  V.  Brannen,  8  Jones,  N.  C. 
^08;  S.  V.  Credle,  63  N.  C.  506;  S. 
V.  Wiseman,  63  N.  C.  536;  S.  v. 
Jefferson,  66  N.  C.  309 ;  S.  v.  Divine, 
69  N.  C.  390;  S.  v.  Quick,  72  N.  C. 
241;  S.  V.  Morgan,  77  N.  C.  510;  S. 
-v.  Magnin,  78  N.  C.  181;  S.  v.  Lane, 
78  N.  C.  547;  S.  v.  Edney,  80  N.  C. 
360;  S.  V.  Spurtin,  80  N.  C.  362;  S. 
-V.  Leitch,  82  N.  C.  539;  S.  v.  Hin- 
son,  82  N.  C.  540;  S.  v.  Swepson,  82 
N.  C.  541;  S.  V.  Padgett,  82  N.  C. 
544;  S.  V.  Jones,  82  N.  C.  691;  S.  v. 
•Thompson,  83  N.  C.  595;  ,  S.  v. 
Moore,  84  N.  C.  724;  S.  v.  Mc- 
Dowell, 84  N.  C.  798;  S.  v.  Gaylord, 
-85  N.  C.  551;  S.  v.  Powell,  86  N.  C. 
•«40;  S.  V.  Locke,  86  N.  C.  647;  S. 
v.  Kerns,  90  N.  C.  650;  S.  v.  Saun- 
■ders,  90  N.  C.  651;  S.  v.  Lee,  90  N. 
C.  652;  S.  V.  Leak,  90  N.  C.  655;  S. 
T.  Moore,  93  N.  C.  500;  S.  v.  Free- 
man, 93  N.  C.  558;  S.  v.  Johnston, 
■93  N.  C.  559;  S.  v.  Lyon,  93  N.  C. 
575;  S.  V.  Payne,  93  N.  C.  6lS;  S. 
V.  Jones,  93  N.  C.  617;  S.  v.  Miller, 
•94  N.  C.  908;  S.  v.  Gooch,  94  N.  C. 
■982;  S.  V.  Smith,  95  N  C.  6S0;  S.  v. 
Miller,   97   N.   C.    450,    451;    S.    v. 


Brewer,  98  N.  C.  607;  S.  v.  Lach- 
man,  98  N.  C.  763;  S  v  Goings,  100 
N.  C.  504;  S.  v.  Farrar,  103  N.  C. 
411;  S.  V.  Harris,  106  N.  C.  682;  S. 
V.  Duncan,  107  N.  G.  818;  S.  v.  Carl- 
ton, 107  N.  C.  956;  S.  v.  Branner, 
149  N.  C.  559,  63  S.  E.  169;  S.  v. 
Hinson,  123  N.  C.  755,  31  S.  B.  854; 
S.  V.  Ray,  122  N.  C.  1097,  29  S.  E. 
61. 

Oklahoma.  S.  v.  Cole,  109  P.  736, 
744;  Johnson  v.  S.  (Okla.  1908),  97 
P.  1059. 

Oregon.  S.  v.  Brown,  5  Ore.  119; 
S.  V.  Zingsem,  7  Ore.  137;  Ex  parte 
Harrell,  57  Ore.  95,  110  P.  493. 

Pennsylvania.  Schoeppe  v.  C, 
65  Pa.  51;  C.  v.  Hulings,  129  Pa.  317. 

Rhode  Island.  S.  v.  Almy,  3  R. 
I.  149;  In  re  McSoley's  Liquors,  15 
R.  L  608. 

South  Carolina.  S.  v.  Friday,  4 
Rich.  291;  S.  v.  Sutcliffe,  4  Strob. 
372;  S.  V.  Pitts,  12  S.  C.  180,  32  Am. 
R.  508;  S.  V.  Davis,  12  S.  C.  528;  S. 
V.  McKettrick,  13  S.  C.  439;  S.  v. 
McNinch,  13  S.  C.  452;  S.  v.  Moore, 
26  S.  C.  607;  S.  v.  Prater,  27  S.  C. 
599;  Anderson  v.  O'Donnell,  29  S. 
C.  355,  13  Am.  St.  728;  S.  v.  White, 
34  S.  C.  59,  27  Am.  St.  783. 

Tennessee.  Anonymous,  1  Tenn. 
437;  S.  V.  Vance,  1  Tenn.  481;  S.  v. 
Tolls,  5  Yerg.  363;  Ex  parte  Martin, 
5  Yerg.  456,  26  Am.  D.  276;  S.  v. 
Solomons,  6  Yerg.  360,  27  Am.  D. 
469;  Staggs  v.  S'.,  3  Humph.  372; 
Lewis  V.  S.,  1  Head,  329;  Osburn  v. 
S.,  4  Coldw.  184;  S.  v.  Garibaldi,  6 
Lea.  632. 

Texas.  Shannon  v.  S.,  7  Tex.  492; 
Hammons  v.  S.,  8  Tex.  272;  Latur- 
ner  v.  S.,  9  Tex.  451;  Bacon  v.  S., 
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Teview,  the  statutes  of  our  States  differ,  yet  less  than  those 


10  Tex.  98;  S.  v.  Cartwrlght,  10 
Tex.  280;  Pierce  v.  S.,  10  Tex.  556; 
Holman  v.  S.,  10  Tex.  558;  Law- 
rence V.  S.,  14  Tex.  432;  Burrell 
V.  S.,  16  Tex.  147;  S.  v.  Norton, 
19  Tex.  102;  Manes  v.  S.,  20  Tex. 
38;  S.  V.  Boren,  21  Tex.  591;  S.  v. 
Paschal,  22  Tex.  584;  Chaney  y.  S., 
23  Tex.  23;  Tardiff  v.  S.,  23  Tex. 
169;  FaircMld  v.  S.,  23  Tex.  176; 
S.  V.  Patheree,  23  Tex.  202;  Kil- 
lingsworth  v.  S.,  23  Tex.  204;  Rains 
V.  Hood,  23  Tex.  555;  Calvin  v.  S., 
23  Tex.  577;  Henry  v.  S.,  24  Tex. 
361;  Little  v.  S.,  26  Tex.  110;  Scott 
V.  S.,  26  Tex.  116;  Millican  v.  S.,  26 
Tex.  365;  Nathan  v.  S.,  28  Tex.  326; 
S.  V.  Stout,  28  Tex.  327;  S.  v.  Fry- 
her,  29  Tex.  181;  Adler  v.  S.,  31 
Tex.  61;  Breeding  v.  S.,  31  Tex.  94; 
Ballew  V.  S.,  36  Tex.  98;  Mullins  v. 
g.,  37  Tex.  337;  Fulcher  v.  S.,  38 
Tex.  505  (overruling  Hoppe  v.  S., 
32  Tex.  389) ;  Mayfield  v.  S.,  40  Tex. 
289;  Miller  v.  S.,  43  Tex.  579;  Ans- 
■chincks  v.  S.,  43  Tex.  587;  Moore 
V.  S.,  44  Tex.  595;  Young  v.  S.,  1 
Tex.  Ap.  64;  Jobe  v.  S.,  1  Tex.  Ap. 
183;  White  v.  S.,  1  Tex.  Ap.  211; 
■Smith  V.  S.,  1  Tex.  Ap.  408;  Smith 
V.  S.,  1  Tex.  Ap.  .516;  Brooks  v.  S., 
2  Tex.  Ap.  1;  Alderson  v.  S.,  2  Tex. 
Ap.  10;  Trevinio  v.  S.,  2  Tex.  Ap. 
90;  Harris  v.  S.,  2  Tex.  Ap.  134; 
Choate  v.  S.,  2  Tex.  Ap.  302;  Trim- 
ble V.  S.,  2  Tex.  Ap.  303;  Edwards 
V.  S.,  2  Tex.  Ap.  525;  Butler  v.  S., 

2  Tex.  Ap.  529;  Roberts  v.  S.,  2  Tex. 
Ap.  47;  Richardson  v.  S.,  3  Tex. 
Ap.  69;  Elmore  v.  S.,  3  Tex.  Ap.  73; 
Meyer  v.  S.,  3  Tex.  Ap.  219;  Haynie 
V.  S.,  3  Tex.  Ap.  223;  Parchman  v. 
S.,   3   Tex.  Ap.   225;    Brown  v.   S., 

3  Tex.  Ap.  294;  Long  v.  S.,  3  Tex. 

2  C.  P.— 69 


Ap.  321;  Longley  v.  S.,  3  Tex.  Ap. 
611;  Powell  v.  S.,  3  Tex.  Ap.  630; 
Clampitt  V.  S.,  3  Tex.  Ap.  638;  Bil- 
lingsley  v.  S.,  3  Tex.  Ap.  686;  Cher- 
ry V.  S.,  4  Tex.  Ap.  4;  Morgan  v. 
S.,  4  Tex.  Ap.  33;  Labbaite  v.  S.,  4 
Tex.  Ap.  169;  Uecker  v.  S.,  4  Tex. 
Ap.  234;  Gerald  v.  S.,  4  Tex.  Ap. 
308;  Hill  v.  S.,  4  Tex.  Ap.  559;  Wills 
V.  S.,  4  Tex.  Ap.  613;  Brown  v.  S., 
5  Tex.  Ap.  126;  March  v.  S.,  5  Tex. 
Ap.  450;  Brown  v.  S.,  5  Tex.  Ap. 
546;  Cordova  v.  S.,  6  Tex.  Ap.  445; 
Ex  parte  Jones,  7  Tex.  Ap.  365; 
Hemanus  v.  S.,  7  Tex.  Ap.  372; 
Young  V.  S.,  8  Tex.  Ap.  81;  Babb 
V.  S.,  8  Tex.  Ap.  173;  Grigsby  v.  S., 
9  Tex.  Ap.  51;  McMurry  v.  S.,  9 
Tex.  Ap.  207;  Pippin  v.  S.,  9  Tex. 
Ap.  269;  Perry  v.  S.,  9  Tex.  Ap. 
371,  410;  Page  v.  S.,  9  Tex.  Ap.  466; 
Robins  v.  S.,  9  Tex.  Ap.  666;  Frlcke 
V.  S.,  11  Tex.  Ap.  6;  Pennington  v. 
S.,  11  Tex.  Ap.  281;  Payne  v.  S., 
12  Tex.  Ap.  160;  Ayers  v.  S.,  12 
Tex.  Ap.  450;  Mirelles  v.  S.,  13  Tex. 
Ap.  346;  Hardt  v.  S.,  13  Tex.  Ap. 
426;  Rust  v.  S.,  14  Tex.  Ap.  19; 
Heather ly  v.  S.,  14  Tex.  Ap.  21; 
Braden  v.  S.,  14  Tex.  Ap.  22;  Hart 
v.  S.,  14  Tex.  Ap.  323;  Pierce  v. 
S.,  14  Tex.  Ap.  365;  Winn  v.  S.,  15 
Tex.  Ap.  169;  Prator  v.  S.,  15  Tex. 
Ap.  363;  Short  v.  S.,  16  Tex.  Ap. 
44;  Turner  v.  S.,  16  Tex.  Ap.  318; 
Paul  V.  S.,  17  Tex.  Ap.  583;  Fuller 
V.  S.,  19  Tex.  Ap.  380;  Henderson 
V.  S.,  20  Tex.  Ap.  304;  Watson  v. 
S.,  20  Tex.  Ap.  382;  Rainey  v.  S., 
20  Tex.  Ap.  473;  Cole  v.  S.,  28  Tex. 
Ap.  536,  19  Am.  St.  856;  Rippey  v. 
S.,  29  Tex.  Ap.  37;  Williams  v.  S., 
29  Tex.  Ap.  89;  Lunsford  v.  S.,  29 
Tex.  Ap.  205;  Washington'  v.  S.,  31 
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regulating  appeals.     Some  of  the  cases  adjudged  under 
them  are  here  cited  in  a  note.'*^ 


Tex.  Cr.  84;  Ball  v.  S.,  31  Tex.  Cr. 
214;  Cummlngs  v.  S.,  31  Tex.  Cr. 
406;  McDougall  v.  S.,  32  Tex.  Cr. 
174;  Johnson  v.  S.,  42  Tex.  Cr.  87, 
58  S.  W.  60,  51  L.  R.  A.  272;  Haak 
V.  S.,  60  Tex.  Cr.  367,  132  S.  W.  357; 
Cramer  v.  S.  (Tex.  1908),  111  S.  W. 
931. 

Utah.  P.  V.  Gough,  2  Utah,  69; 
P.  T.  Hopt,  3  Utah,  404. 

Vermont.  S.  v.  Haynes,  35  Vt. 
565;    In  re  Kennedy,  55  Vt.  1. 

Virginia.  C.  v.  Crowe,  1  Va. 
Cas.  125;  C.  v.  Vawter,  1  Va.  Cas. 
127;  Baker  v.  C,  2  Va.  Cas.  353; 
Read  v.  C,  24  Grat.  618. 

Washington.  S.  v.  White,  40 
Wash.  428,  82  P.  743;  S.  v.  Wright, 
60  Wash.  277,  111  P.  118  (no  ap- 
peal to  state). 

Wisconsin.  S.  v.  Lament,  2  Wis. 
437;  S.  V.  Byron,  33  Wis.  119;  S.  v. 
Bloedow,  44  Wis.  135;  S.  v.  Rusch, 
44  Wis.  582;  S.  v.  Boncher,  59  Wis. 
477;  Rasmussen  v.  S.,  63  Wis.  1; 
Seller  v.  S.,  112  Wis.  293,  87  N.  W. 
1072;  Lovesee  y.  S.,  137  Wis.  94,  118 
N.  W.  553. 

United  States.  U.  S.  v.  Peggy,  1 
Cranch,  103,  110;  Yeaton  v.  U.  S., 
5  Cranch,  281;  Sally,  The,  v.  U.  S., 
5  Cranch,  372;  Ex  parte  Kearney,  7 
Wheat,  38;  U.  S.  v.  Preston,  3  Pet. 
57;  U.  S.  V.  Davis,  131  U.  S.  36; 
U.  S.  V.  Perrin,  131  U.  S.  55;  U.  S. 
V.  Wood,  1  MacAr.  241;  U.  S.  v. 
Phillips,  5  Mackey,  250;  Bates  v. 
U.  S.,  11  Bis.  70;  Goodshot  v.  U.  S., 
179  U.  S.  87,  21  S.  Ct.  33;  McFadden 
V.  U.  S.,  213  U.  S.  238,  29  S.  Ct.  480, 
53  L.  Ed.  81. 

46.  Alabama.  Ned  v.  S.,  7  Port. 
187;  S.  V.  Jones,  5  Ala.  666;   S.  v. 


Ivey,  11  Ala.  47;  Pierson  v.  S.,  12: 
Ala.  14.9;  Tharp  v.  S.,  15  Ala.  749; 
Davis  V.  S.,  17  Ala.  415;  Morris  v. 
S.,  25  Ala.  57;  Floyd  v.  S.,  30  Ala. 
511;  Frank  v.  S.,  40  Ala.  9;  David 
V.  S.,  40  Ala.  69;  Murphy  v.  S.,  54 
Ala..  178;  Childs  v.  S.,  55  Ala.  28; 
Stroud  V.  S.,  55  Ala.  77;  Summers; 
V.  S.,  70  Ala.  16;  Diggs  v.  S.,  77  Ala. 
68;  Ex  parte  Cameron,  81  Ala.  87; 
Frazier  v.  S.,  116  Ala.  442,  23  So. 
134;  Thomas  v.  S.,  126  Ala.  4,  28- 
So.  591;  Coker  v.  S.,  147  Ala.  301,. 
41  So.  303;  Jordan  v.  S.,  165  Ala. 
114,  51  So.  620;  Jones  v.  Anniston, 
138  Ala.  199,  35  So.  112;  Patton  v. 
S.,  156  Ala.  23,  46  So.  862. 

Arkansas.  S.  v.  Hand,  1  Eng. 
169;  S.  V.  Denton,  1  Eng.  259; 
Steward  v.  S.,  13  Ark.  720;  Chit- 
wood  V.  S.,  18  Ark.  45:i;  Ciowell  v. 
S.,  34  Ark.  432;  Seifrath  v.  S.,  35 
Ark.  412;  Gross  v.  S.,  89  Ark.  482, 
117  S.  W.  531;  Green  v.  S.,  96  Ark. 
175,  131  S.  W.  463;  Maxey  v.  S.,  76. 
Ark.  276,  88  S.W.  1009;  Carothers. 
V.  S.,  75  Ark.  574,  88  S.  W.  585; 
Beecher  v.  S.,  80  Ark.  600,  97  S.  W.. 
1036. 

California.  P.  v.  McCauley,  1 
Cal.  379;  P.  v.  Lafuente,  6  Cal.  202;; 
P.  V.  Lockwood,  6  Cal.  205;  P.  v. 
Stonecifer,  6  Cal.  405;  P.  v.  Martin,. 
6  Cal.  477;  P.  v.  Apple,  7  Cal.  289; 
P.  V.  Honshell,  10  Cal.  83;  P.  v. 
Woppner,  14  Cal.  437;  P.  v.  Lee,  14^ 
Cal.  510;  P.  v.  Romero,  18  Cal.  89; 
P.  V.  Martin,  32  Cal.  91;  P.  v.  Fergu- 
son, 34  Cal.  309;  P.  v.  English,  52- 
Cal..  211;  P.  v.  Sprague,  53  Cal.. 
422;  P.  V.  Bltancourt,  73  Cal.  1; 
January  v.  Sacramento  Super.  Ct.. 
73  Cal.  537;  P.  v.  Johnson,  9  Cal. 
Ap.  233,  98  P.  682;  P.  v.  Ju  Buck 
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2.    Whence. — This  proceeding  appears  to  have  been  un- 
known to  the  ancient  common  law;*^  but  it  was  introduced 

47.     4  Chit.  Gen.  Pract.  2. 
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Ning,  9  Cal.  Ap.  735,  100  P.  887; 
P.  V.  Knoblock,  11  Cal.  Ap.  333,  104 
P.  1012;  P.  V.  Buck,  151  Cal.  667, 
91  P.  529;  P.  V.  Druffel,  3  Cal.  Ap. 
731,  86  P.  907. 

Colorado.  Smith  v.  P.,  1  Colo. 
121;  Zipperian  v.  P.,  33  Colo.  134, 
79  P.  1018;  Johnson  v.  P.,  33  Colo. 
224,  80  P.  133. 

Florida.  Heffron  v.  S.,  8  Fla.  73; 
Gladden  v.  S.,  12  Fla.  562;  John  v. 
S.,  16  Fla.  554;  Reed  v.  S.,  16  Fla. 
564;  Smith  v.  S.,  20  Fla.  839;  Bush 
V.  S.,  21  Fla.  569;  S.  v.  "Wills  (Fla. 
1905),  38  So.  289;  Maloy  v.  S.,  52 
Fla.  101,  41  So.  791;  Sylvester  v.  S., 
46   Fla.   166,   35   So.   142. 

Georgia.  Truluck  v.  Peeples,  1 
Kelly,  1;  Harris  v.  S.,  2  Kelly,  211; 
Smith  V.  Burn,  2  Kelly,  262;  E^iller 
V.  S.,  14  Ga.  268;  S.  v.  Powers,  14 
Ga.  388;  Mitchell  v.  S.,  22  .Ga.  211, 
229,  68  Am.  D.  493;  Brock  v.  S.,  23 
Ga.  371;  Wise  v.  S.,  24  Ga.  31; 
Hinch  V.  S.,  25  Ga.  699;  Choice  v. 
S.,  31  Ga.  424;  Smith  v.  S.,  72  Ga. 
114;  Valentine  v.  S.,  77  Ga.  470; 
Davis  V.  S.,  82  Ga.  205;  Tillman  v. 
S.,  7  Ga.  Ap.  87,  66  S.  E.  278;  Veal 
V.  S.,  116  Ga.  589,  42  S.  E.  705;  Wil- 
liams V.  S.,  121  Ga.  169,  48  S.  E. 
906. 

Illinois.  Welsh  v.  P.,  17  111.  339; 
O'Hare  v.  P.,  40  111.  533;  Falk  v.  P., 
42  111.  331;  French  v.  P.,  77  111.  531; 
Devine  v.  P.,  100  111.  2,90;  Mash  v. 
P.,  220  111.  86,  77  N.  E.  92;  P.  v. 
Moritz,  238  111.  494,  87  N.  E.  348. 

Indiana.  S.  v.  Flemons,  6  Ind. 
279;    Wheeler  v.   S.,    8    Ind.    113; 


WooUey  v.  S.,  8  Ind.  377;  Leyner  y. 
S.,  8  Ind.  490;  Nutter  v.  S.,  9  Ind.. 
178;  S.  V.  Bartlett,  9  Ind.  569;  S.  v.. 
Ely,  14  Ind.  291;  S.  v.  Rabourn,  14- 
Ind.  300;  Stewart  v.  S.,  24  Ind^. 
142;  Medler  v.  S.,  26  Ind.  171;. 
Dunn  V.  S.,  29  Ind.  259;  Fitzenri- 
der  V.  S.,  30  Ind.  238;  Galvin  v.  S^, 
56  Ind.  51;  Miller  v.  S.,  56  Ind.  187; 
Beavers  v.  S.,  58  Ind.  530;  Ken- 
nedy V.  S.,  66  Ind.  370;  Bruce  v. 
S.,  87  Ind.  450;  Hunter  v.  S.,  101 
Ind.  406;  Barnaby  v.  S.,  106  Ind. 
539;  Bartley  v.  S.,  Ill  Ind.  358; 
Cotner  v.  S.,  173  Ind.  168,  89  N. 
E.  847;  Cromer  v.  S.,  21  Ind.  Ap. 
502,  52  N.  E.  239;  Rains  v.  S.,  152 
Ind.  69,  52  N.  E.  450;  Hannan  v. 
S.,  149  Ind.  81,  47  N.  E.  628;  Blnme 
V.  S.,  154  Ind.  343,  56  N.  E.  771. . 

•  Iowa.  Ray  v.  S.,  1  Greene- 
(Iowa),  316,  48  Am.  D.  379;  S.  v.. 
Moran,  7  Iowa,  236;  S.  v.  Fay,  43; 
Iowa,  651;  S.  v.  Hessian,  58  lowa^ 
68;  S.  V.  Sale,  119  Iowa,  1,  92  N. 
W.  680;  Judgment  modified,  119» 
Iowa,  1,  95  N.  W.  193. 

Kansas.  S.  v.  Bohan,  19  Kan.  28  i" 
S.  V.  Schoenewald,  26  Kan.  288; 
S.  V.  Lund,  28  Kan.  280;  S.  v.  Smitbi 
38  Kan.  194;  S.  v.  Allison,  44  Kan> 
423;  S.  V.  McCoy,  70  Kan.  672,  79* 
P.  156. 

Kentucky.  Fowler  v.  C,  4  T.  B:. 
Monr.  128;  Tipper  v.  C,  1  Met. 
(Ky.)  6;  Tweedy  v.  C,  2  Met.. 
(Ky.)  378;  Smith  v.  C,  1  Duv.. 
224;  Kennedy  v.  C,  14  Bush,  340; 
Farris  v.  C,  14  Bush,  362;  Williams= 
V.  C,  80  Ky.  313;   Risner  v.  Com., 
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by  the  statute  of  Westminster  2  (13  Edw.  1),  Stat.  1,  c.  31, 
A.  D.  1285,  allowing  it  to  "one  that  is  impleaded  before 
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133  Ky.  11,  117  S.  W.  318;  Strick- 
lin  V.  Com.,  10  Ky.  L.  747,  10  S. 
W.  465;  Young  v.  Com.,  19  Ky. 
L.  929,  42  S.  W.  1141;  Combs  v. 
Com.,  31  Ky.  L.  844,  104,  S.  W.  261. 

Louisiana.  S.  v.  Shaw,  5  La. 
Ann.  342;  S.  v.  Upton,  5  La.  Ann. 
438;  S.  V.  Patten,  10  La.  Ann.  299, 
63  Am.  D.  594;  S.  v.  Judge,  12  La, 
Ann.  113;  S.  v.  Jackson,  12  La.  Ann. 
679;  S.  V.  Bunger,  14  La.  Ann.  461; 
S.  V.  Bess,  31  La.  Ann.  191;  S.  v. 
Ricks,  32  La.  Ann.  1098;  S.  v. 
Beaird,  34  La.  Ann.  104;  S.  v.  Red- 
wine,  37  La.  Ann.  780;  S.  v.  Rig- 
gio,  124  La.  614,  50  So.  600;  S.  v. 
Wilson,  109  La.  74,  33  So.  85;  S.  v. 
Lafargue,  49  La.  Ann.  1597.  22  So. 
831. 

iVIaine.  S.  v.  Somerville,  21  Me. 
14,  38  Am.  D.  248;  S.  v.  Wing,  32 
Me.  581;  S.  v.  Mayberry,  48  Me. 
218;  S.  V.  Damery,  48  Me.  327;  S. 
V.  Bartlett,  55  Me.  200;  S.  v. 
Stoyell,  70  Me.  360;  S.  v.  Brown, 
75  Me.  456;  S.  v.  Bennett,  75  Me. 
590;   S.  V.  McCormiok,  84  Me.  566. 

IVIaryland.  Dulany  v.  S.,  45  Md. 
99;  Broil  v.  S.,  45  Md.  356;  Rhine- 
liart  V.  S.,  45  Md.  454;  Kearney  v. 
•IS.,  46  Md.  422;  Munsbower  v.  S., 
S6  Md.  514. 

Massachusetts.  C.  v.  Moore,  3 
Pick.  194;  Piper  v.  Willard,  6  Pick. 
461;  C.  V.  Child,  10  Pick.  252;  C. 
V.  Sacket,  22  Pick.  394;  C.  v.  Peck, 
1  Met.  428;  C.  v.  Doty,  2  Met.  18; 
C.  V.  Dow,  5  Met.  329;  C.  v.  Har- 
ley,  7  Met.  467;  C.  v.  Morris,  1 
Cush.   391;    C.  v.   Collins,.  2   Cush. 


Cusb.  535;  C.  v.  Stevens,  10  Cush. 
483;  C.  V.  Hills,  10  Cusb.  530;  C. 
V.  Crawford,  12  Cusb.  271;  C.  v. 
Robinson,  1  Gray,  555;  C.  v.  Har- 
mon, 2  Gray,  289;  C.  v.  Packard,  5 
Gray,  101;  C.  v.  Bosworth,  6  Gray, 
479;  C.  V.  Austin,  7  Gray,  51;  C.  v. 
Burns,  8  Gray,  482;  C.  v.  Lincoln, 
9  Gray,  288;  C.  v.  Sallen,  11  Gray, 
52;  C.  V.  Slate,  11  Gray,  60;  C.  v. 
Paulus,  11  Gray,  305;   C.  v.  Gould, 

12  Gray,  171;  C.  v.  Merrill,  14  Gray, 
415,  77  Am.  D.  336;  C.  v.  Marshall, 
15  Gray,  202;  C.  v.  Gillon,  2  Allen, 
505;  C.  V.  Hughes,  2  Allen,  518; 
C.  V.  Dower,  4  Allen,  297;  C.  v.  Hall, 
4  Allen,  305;  C.  v.  McGovern,  10 
Allen,,  193;  C.  v.  Blake,  12  Allen, 
188;  C.  V.  Wilson,  99  Mass.  427; 
C.  V.  Greenlaw,  119  Mass.  208;  C. 
V.  Scott,  123  Mass.  418;  C.  v.  Tobin, 
125  Mass.  203,  28  Am.  R.  220;  C. 
V.  Lafayette,  148  Mass.  130. 

Michigan.  Shannon  v.  P.,  5 
Mich.  36;  P.  v.  Jackson,  8  Mich. 
110;  Pond  v.  P.,  8  Mich.  150;  Tyler 
V.  P.,  8  Mich.  320;    Wattles  v.  P., 

13  Mich.  446;  Crofoot  v.  P.,  19 
Mich.  254;  P.  v.  Bristol,  22  Mich. 
299;  P.  V.  Marble,  38  Mich.  309; 
P.  V.  Gordon,  39  Mich.  508;  Grand 
Rapids  V.  Roberts,  48  Mich.  198. 

Minnesota.  S.  v.  Lalliyer,  4 
Minn.  368. 

Mississippi.  Byrd  v.  S.,  1  How. 
Miss.  247;  McDaniel  v.  S.,  8  Sm.  & 
M.  401,  47  Am.  D.  93;  Rawles  v. 
S.,  8  Sm.  &  M.  599;  Cain  v.  S.,  13 
Sm.  &  M.  456;  S.  v.  Farish,  23  Miss. 
483;  Van  Buren  v.  S.,  24  Miss.  512; 


556;   C.  V.  Cummings,  3  Cush.  212,      Haynie  v.  S.,  32  Miss.  400;   Young 
£0  Am.  D.  732;    C.  v.   Savory,  10     v.  S.  (1898),  24  So.  316. 
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any  of  the  justices;"  it  is  plainly  enougli  common  law  in  our 
States.**    Yet  both  in  England  and  this  country  it  is  held 


48.  Bishop  First  Book,  §§  49-59; 
Report  of  Judges,  3  Binn.  595,  606; 
Kilty  Rep.  Stats.  212. 
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Missouri.  Vaughn  v.  S.,  4  Mo. 
290;  Ingram  v.  S.,  7  Mo.  293;  S.  v. 
McO'Blenis,  21  Mo.  272;  S.  v. 
Weber,  22  Mo.  321;  S.  v.  Shehane, 
25  Mo.  565;  S.  v.  Connell,  49  Mo. 
282;  S.  V.  Frltterer,  65  Mo.  422; 
S.  V.  Hart,  66  Mo.  208;  S.  v. 
Sweeney,  68  Mo:  96;  S.  v.  Duck- 
worth, 68  Mo.  156;  S.  v.  Kring,  71 
Mo.  551;  S.  V.  McCray,  74  Mo.  303; 
S.  V.  Robinson,  79  Mo.  66;  S.  v. 
Gee,  79  Mo.  313;  S.  v.  Hronek,  95 
Mo.  79;  S.  V.  Burns,  99  Mo.  471; 
S.  V.  Day,  100  Mo.  242;  S.  v.  Fos- 
ter, 1  Mo.  Ap.  1;  S.  V.  Crltes,  215 
Mo.  91,  114  S.  W.  618;  S.  v. 
Elschlnger,  223  MO.  53,  122  S.  W. 
691;  S.  V.  Vaughn,  223  Mo.  149, 
122  S.  W.  677;  S.  v.  Wilson,  223 
Mo.  173,  122  S.  W.  671;  S.  v.  Grif- 
fin, 98  Mo.  672,  12  S.  W.  858;  S.  v. 
Bosler,  119  Mo.  417,  24  S.  W.  1047; 
S.  V.  Hall,  164  Mo.  528,  65  S.  W. 
248;  S.  V.  Cordray,  200  Mo.  29,  98 
S.  W.  1;  S.  V.  Lakin,  203  Mo.  548, 
102  S.  W.  479;  S.  v.  Granger,  203 
Mo.  586,  102  S.  W.  498;  S.  v.  Mc- 
Glnnls,  203  Mo.  590,  102  S.W.  479. 

Nebraska.  Dodge  v.  P.,  4  Neb. 
220;  S.  V.  Page,  12  Neb.  355;  S.  v. 
Halphrey,  14  Neb.  578;  Guthrie  v. 
S.,  2  Neb.  (Unof.)  28,  96  N.  W. 
243. 

Nevada.  P.  v.  Gleason,  1  Nev. 
173;  S.  V.  Salge,  1  Nev.  455;  S.  v. 
Jones,  7  Nev.  408;  S.  v.  Rlgg,  10 
Nev.  284;  S.  v.  Larkin,  11  Nev. 
314;   S.  V.  Murphy,  21  Nev.  332,  31 


P.  513;  S.  v.  Lamb,  20  Nev.  181,  19 
P.  33. 

New  Hampshire.  S.  v.  Stevens, 
36  N.  H.  59. 

New  Jersey.  S.  v.  Fox,  1  Dutch- 
er,  566;  Johnson  v.  S.,  2  Dutcher, 
313;  Donnelly  v.  S.,  2  Dutcher,  463; 
S.  V.  Webber,  77  N.  J.  L.  580,  72 
A.  74. 

New  IVIexico.  Ter.  v.  Gonzales, 
11  n;  M.  447,  68  P.  923;  Ter.  v.  Mc- 
Donald, 12  N.  M.  423,  78  P.  56. 

New  York.  P.  v.  Holbrook,  13 
Johns.  90;  Ex  parte  Vermilyea,  6 
Cow.  555;  P.  v.  Vermilyea,  7  Cow. 
108;  Ex  parte  Barker,  7  Cow.  143; 
P.  V.  Colt,  3  Hill  (N.  Y.),  432;  P. 
V.  Bodine,  1  Denio,  281;  Freeman 
V.  P.,  4  Denio,  9,  47  Am.  D.  216; 
Shorter  v.  P.,  2  Comst.  193,  51  Am. 
D.  286;  Messner  v.  P.,  45  N.  Y.  1; 
P.  V.  Bennett,  49  N.  Y.  137;  Dono- 
hue  V.  P.,  56  N.  Y.  208;  P.  v.  Genet, 
59  N.  Y.  80,  17  Am.  R.  315;  Manke 
V.  P.,  74  N.  Y.  415;  Wynhainer  v. 
P.,  20  Barb.  567,  2  Par.  Cr.  377; 
Wood  V.  P.,  3  Thomp.  &  C.  506,  1 
Hun,  381;  Meyer  v.  Goedel,  31 
How.  Pr.  456;  P.  v.  Flnnegan,  1 
Par.  Cr.  147;  P.  v.  Stockham,  1  Par. 
Cr.  424;  Hayen  v.  P.,  3  Par.  Cr. 
175;  Hartung  v.  P.,  4  Par  Cr.  319; 
Ostrander  v.  P.,  28  Hun,  38;  P.  v. 
Williams,  29  Hun,  520;  P.  v.  Hoch, 
150  N.  Y.  291,  44  N.  E.  976;  P.  v. 
Ledwon,  153  N.  Y.  10,  46  N.  E.  1046; 
P.  V.  Grossman,  168  N.  Y.  47,  60 
N.  B.  1050,  15  N.  Y.  Cr.  527;   P.  v. 
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not  to  extend  to  criminal  causes;^®  so  that,  with  us,  the 


49.  Reg.  V,  Alleyne,  Dears,  505, 
509,  4  Ellis  &  B.  186,  29  Elng.  L. 
&  Eq.  179;  Vane's  Case,  J.  Kel.  14, 
15.  T.  Raym.  486,  6  How.  St.  Tr. 
119,  l.?0,  131,  and  note;  Reg.  v. 
Jelly,  10  Cox  C.  C.  553;  P.  v.  Hol- 


brook,  13  Johns.  90;  Ex  parte  Bar- 
ker, 7  Cow.  143;  Ned  v.  S.,  7  Port. 
187.  And  see  Archb.  Crim.  PI.  & 
Ev.  (13th  Lond.  Ed.),  145;  Rex  v. 
Preston-on-the-Hill,  2  Stra.  1040;  2 
Tidd  Pr.   (8th  Bng.  Ed.)   911. 
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ChartofC,  72  A.  D.  555,  75  N.  Y.  S. 
1088,  16  N.  Y.  Cr.  512. 

North  Carolina.  Bost  v.  Best,  87 
N.  C.  477;  S.  v.  Barber,  89  N.  C. 
£23. 

North  Dakota.  S.  v.  Gerhart,  13 
N.  D.  663,  102  N.  W.  880;  S.  v. 
Merry,  20  N.  D.  337,  127  N.  W.  83. 

Ohio.  Hooker  v.  S.,  4  Ohio,  348; 
S.  V.  Todd,  4  Ohio,  351;  Baldwin 
V.  S.,  6  Ohio,  15;  Loeffner  v.  S.,  10 
Ohio  St.  598;  Gandolfo  v.  S.,  11 
Ohio  St.  114;  O'Meara  v.  S.,  17 
Ohio  St.  515;  Goldsmith  v.  S.,  30 
Ohio  St.  208;  S.  v.  Hawes,  43  Ohio 
St.  16.  See  Van  Buskirk  v. 
Newark,  26  Ohio  St.  37;  Ransick 
V.  S.,  15  Ohio  Cir.  Ct.  R.  371. 

Okiahoma.  Morris  v.  Ter.,  1 
Okla.  Cr.  617,  99  P.  760;  Bennefleld 
V.  U.  S.,  2  Okla.  Or.  44,  100  P.  34; 
Petitti  V.  S.,  3  Okla.  Cr.  587,  107 
P.  954. 

Oregon.  S.  v.  Martin,  54  Ore. 
403,  103  P.  512;  S.  v.  Finch,  54  Ore. 
482,  103  P.  505;  S.  v.  McAvoy,  57 
Ore.  109  P.  763;  S.  y.  Chee  Gong, 
17  Ore.  635,  21  P.  882. 

Pennsylvania.  Middleton  v.  C, 
2  Watts,  285;  Fife  v.  (!.,  29  Pa.  429; 
Schoeppe  v.  C,  65  Pix.  51;  Hainesi 
V.  C,  99  Pa.  410;  Haines  v.  C,  100 
Pa.  317. 

Rhode  Isiand.  S.  v.  Hopkins,  5 
R.  I.  53;  S.  V.  Williatis,  6  R.  I.  207. 

Tennessee.    Yates  v.  S.,  10  Yerg. 


549;  Stokes  v.  S.,  4  Bax.  47;  Battier 
V.  S.,  114  Tenn.  563,  86  S.  W.  711. 
Texas.  Ashworth  v.  S.,  9  Tex. 
490;  S.  V.  Stephenson,  20  Tex.  151; 
Bell  V.  S.,  2  Tex.  Ap.  215,  28  Am. 
R.  429;  Ferrell  v.  S.,  2  Tex.  Ap. 
399;  Mitchell  v.  S.,  2  Tex.  Ap.  404; 
Goode  V.  S.,  2  Tex.  Ap.  520;  Wake- 
field V.  S.,  3  Tex.  Ap.  39;  Robinson 
V.  S.,  3  Tex.  Ap.  256;  Williams  v. 
S.,  4  Tex.  Ap.  5;  Owens  v.  S.,  4  Tex. 
Ap.  153;  Allen  v.  S.,  4  Tex.  Ap.  581; 
Smith  V.  S.,  4  Tex.  Ap.  626;  Walker 
V.  S.,  9  Tex.  Ap.  200;  Haines  v.  S., 
9  Tex.  Ap.  410;  Thompson  v.  S., 
9  Tex.  Ap.  649;  Copeney  v.  S.,  10 
Tex.  Ap.  473;  Cone  v.  S.,  13  Tex. 
Ap.  483;  McWhorter  v.  S.,  13  Tex. 
Ap.  523;  Esher  v.  S.,  13  Tex.  Ap. 
607;  McCall  v.  S.,  14  Tex.  Ap.  353; 
Wheeler  v.  S.,  14  Tex.  Ap.  598; 
Davis  V.  S.,  14  Tex.  Ap.  645;  Har- 
rison V.  S.,  16  Tex.  Ap.  325;  Jack- 
son V.  S.,  16  Tex.  Ap.  373;  Bryant 
V.  S.,  18  Tex.  Ap.  107;  Hughes  v. 
S.,  27  Tex.  Ap.  127;  Jacobs  v.  S., 
28  Tex.  App.  79;  Huffman  v.  S., 
28  Tex.  Ap.  174;  Hawthorne  v.  S., 
28  Tex.  Ap.  212;  O'Connor  v.  S.,  28 
Tex.  Ap.  288;  Graham  v.  S.,  28  Tex. 
Ap.  582;  Farrar  v.  S.,  29  Tex.  Ap. 
250;  Rahm  v.  S.,  30  Tex.  Ap.  310; 
Suit  V.  S.,  30  Tex.  Ap.  319;  Hurley 
V.  S.,  30  Tex.  Ap.  333;  Brotherton 
V.  S.,  30  Tex.  Ap.  369;  Browder  v. 
S.,  30  Tex.  Ap.  614;   Schoenfeldt  v. 
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law  of  exceptions  in  them  is,  like  that  of  appeals,  entirely 
«tatutory.^" 

§  1266.  "Crown  Case  Reserved  "'^expresses  the  modern 
English  method  for  reviewing  a  question  of  law  after  a 
•criminal  trial.®  ^    There  is  something  like  it  in  a  few  of  our 


50.  Wynhamer  v.  P.,  20  Barb. 
567,  2  Par.  Cr.  377;  Schoeppe  v.  C, 
€5  Pa.  51;  Lees  v.  U.  S.,  150  U.  S. 
476,  14  S.  Ct.  163,  37  L.  Ed.  1150. 

51.  11  &  12  Vict.  c.  78  (1848); 
Reg.  V.  Martin,  1  Den.  C.  C.  398,  2 
•Car.  &  K.  950,  3  Cox  C.  C.  447; 
Eeg.  V.  Webb,  1  Den.  C.  C.  338,  2 
•Car.  &  K.  933,  3  Cox  C.  C.  183;  Reg. 


V.  Holloway,  1  Den.  C.  C.  370,  2  Car. 
&  K.  942,  3  Cox  C.  C.  241;  Reg.  v. 
Clark,  Law  Rep.  1  C.  C.  54;  Reg. 
V.  Trebilcock,  Dears.  &  B.  453;  Reg. 
V.  Thompson,  1893,  2  Q.  B.  12,  17 
Cox  C.  C.  641.  See  Reg.  r.  Frost,  2 
Moody,  140,  171;  In  re  Reserved 
Cases,  Jebb,  234. 


(46   Continued) 


.S.,  30  Tex.  Ap.  695;  Vines  v.  S.,  31 
Tex.  Cr.  31;  Fields  v.  S.,  31  Tex. 
Cr.  42;  Wilkerson  v.  S.,  31  Tex.  Cr. 
86;  Benavldes  v.  S.,  31  Tex.  Cr. 
173;  Bell  v.  S.,  31  Tex.  Cr.  276; 
Hardy  v.  S.,  31  Tex.  Cr.  289;  Wil- 
■son  V.  S.,  32  Tex.  Cr.  22;  Newman 
V.  S.,  32  Tex.  Cr.  92;  Mealer  v.  S., 
.32  Tex.  Cr.  102;  Brown  v.  S.,  32 
Tex.  Cr.  119;  Thompson  v.  S.,  32 
Tex.  Cr.  265;  Simms  v.  S.,  32  Tex. 
Cr.  277;  Burge  v.  S.,  32  Tex.  Cr. 
359;  Martin  v.  S.,  32  Tex.  Cr.  441; 
Wiseman  v.  S.,  32  Tex.  Cr.  454; 
Loakman  v.  S.,  32  Tex.  Cr.  561; 
■Gonzales  v.  S.,  32  Tex.  Cr.  611; 
V^hite  V.  S.,  32  Tex.  Cr.  625;  Spears 
V.  S.,  41  Tex.  Cr.  527,  56  S.  W.  347; 
Singleton  v.  S.  (Tex.  Cr.  Ap. 
1908),  114  S.  W.  113;  Mitchell  v. 
-S.,  55  Tex.  Cr.  Ap.  62,  114  S.  W. 
830;  Armstrong  v.  S.,  60  Tex.  Cr. 
Ap.  59,   130  S.  W.  1011. 

Vermont.  S.  v.  Carr,  13  Vt.  571; 
«.  V.  Hebert,  27  Vt.  595;  S.  v.  Clark, 
-37  Vt.  471;   S.  v.  Ward,  39  Vt.  225. 

Virginia.  Case  v.  C,  1  Va.  Cas. 
264;  C.  V.  Hlckerson,  2  Va.  Cas.  60'; 


Souther  v.  C,  7  Grat.  673;  Vaiden 
V.  C,  12  Grat.  717;  Bull  v.  C,  14 
Grat.  613. 

West  Virginia.  C.  v.  Hall,  8  W. 
Va.  259;  S.  v.  Crawford,  66  W.  Va. 
114,  66  S.  E.  110. 

Wisconsin.  S.  v.  Jager,  19  Wis. 
235;  Oleson  v.  S.,  19  Wis  560;  Roth- 
bauer  v.  S.,  22  Wis.  468;  S.  v. 
Stone,  37  Wis.  204;  Allen  v.  S.,  46 
Wis.  383;  S.  v.  Snell,  46  Wis.  524; 
S.  V.  Bierbach,  47  Wis.  529;  S.  v. 
Wentworth,  56  Wis.  531;  S.  v.  Clif- 
ford, 58  Wis.  113;  Rollins  v.  S.,  59 
Wis.  55;  XJllman  v.  S.,  124  Wis. 
602,  103  N.  W.  6. 

Wyoming.  Patrick  v.  S.,  17  Wyo. 
260,  98  P.  588;  Ross  v.  S.,  10  Wyo. 
288,  93  P.  299,  94  P.  217. 

United  States.  Field  v.  U.  S.,  9 
Pet.  182;  Ohio  v.  Marcy,  18  Wall. 
552;  Fishburn  v.  Chicago,  etc.  Ry., 
137  U.  S.  60;  U.  S.  v.  Gibert,  2 
Sumner,  19;  U.  S.  v.  Haynes,  29 
Fed.  691;  XJ.  S.  v.  Bicksler,  1 
Mackey,  341;  Porter  v.  XJ.  S.,  91 
Fed.  494,  33  C.  C.  A.  652. 
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States, ^2  yet  ^q^  much  practised. 

§  1267.  The  Writ  of  Error, — considered  in  a  chapter 
further  on,  is  in  some  Of  the  States  combined  with  excep- 
tions.^^ 

§  1268.  1.  A  Motion  for  a  New  Trial — is  generally  iit 
onr  States,  without  statutory  aid,  available  to  the  party  de- 
feated in  any  superior  court,  not  ordinarily  in  an  inferior;  ^* 
whereupon,  good  cause  being  shown,  the  verdict  will  be  set 
aside  and  the  case  tried  anew  as  on  a  first  trial.*^    In  the- 


52.  C.  V.  Ordway,  12  Cush.  270; 
S.  V.  Call,  1  Fla.  92;  S.  v.  Stevens, 
36  N.  H.  59;  S.  v.  Lowry,  29  Ala. 
44;  Bonfanti  v.  S.,  2  Minn.  123;  S. 
V.  Glaze,  9  Ala.  283;  S.  v.  Morea,  2 
Ala.  275;  S.  v.  Harkins,  6  Ala.  57; 
Callahan  v.  S.,  2  Stew.  &  P.  379; 
Rotson  V.  S.,  3  Tex.  Ap.  497;  S.  v. 
Satterwhite,  20  S.  C.  536;  S.  v.  Par- 
ish, 42  Wis.  625.  See  C.  v.  Intoxi- 
cating Liquors,  105  Mass.  468;  S.  v. 
Gardner,  45  Ala.  46;  Pynes  v.  S.,  45 
Ala.  52;  Bob  v.  S.,  2  Yerg.  173; 
Logan's  Case,  5  Grat.  692;  Cory  v. 
S.,  53  Ga.  236. 

53.  Donohue  v.  P.,  56  N.  Y.  208; 
Messner  v.  P.,  45  N.  Y.  1;  P.  v. 
Thompson,  41  N.  Y.  1;  S.  v.  Moran, 
7  Iowa,  236;  Ray  v.  S.,  1  Greene, 
Iowa,  316,  48  Am.  D.  379;  French 
V.  P.,  77  111.  531;  Harris  v.  S.,  2 
Kelly,  211;  S.  v.  Ivey,  11  Ala.  47; 
S.  V.  Jones,  5  Ala.  666;  Mohler  v. 
P.,  24  111.  26 ;  Loeffner  v.  S.,  10  Ohio 
St.  598.  And  see  Van  Buskirk  v. 
Newark,  26  Ohio  St.  37;  Grow  v. 
Hunter,  5  Ga.  Ap.  817,  63  S.  E. 
938. 

54.  Brooke  v.  Ewers,  1  Stra.  113; 
Tomkins  v.  Hill,  Holt,  704;  Blac- 
quiere  v.  Hawkins,  1  Doug.  378;  Rex 
V.  Oxford,  3  Nev.  &  M.  877;  Bristol's 
Case,  2  Salk.  650,  and  notes  in  6th 
Ed.;  S.  V.  Davis,  14  S.  C.  428;  S.  v. 
Dawkins,  32  S.  C.  17. 


As  to  Inferior  courts  in  crimi- 
nal cases,  see  New  Crim.  Law,  I,  § 
1002,  note;  P.  v.  Chenango  Sessions, 
2  Caines  Gas.  319;  Dupont  v.  Down- 
ing, 6  Iowa,  172;  Son  v.  P.,  12^ 
Wend.  344;  Tate  v.  S.,  48  Ga.  37; 
Wilke  V.  P.,  53  N.  Y.  525;  Howser 
V.  C,  51  Pa.  332;  P.  v.  McKay,  18 
Johns.  212;  P.  v.  Townsend,  1 
Johns.  Cas.  104,  Col.  Cas.  68;  P.  v.. 
Stone,  5  Wend.  39;  P.  v.  Montgom- 
ery, 13  Abb.  Pr.  n.  s.  207;  Frallch 
v.  P.,  65  Barb.  48;  Willis  v.  P.,  32 
N.  Y.  715;  P.  V.  Donnelly,  21  How. 
Pr.  406;  S.  v.  Cook,  13  Idaho,  45,  88 
P.  240.  There  must  have  beeti  a 
trial  and  not  merely  a  judgment  on 
a  plea  of  guilty.  Ledgerwood  v.  S.,. 
134  Ind.  81,  33  N.  E.  631;  Jackson 
V.  S.,  161  Ind.  36,  67  N.  E.  690;  as- 
to  statutory  power  of  court,  Cros- 
son  V.  S.,  124  Ga.  651,  52  S.  E.  880; 
S.  V.  Davis,  6  Idaho,  159,  53  P.  678; 
Hubbard  v.  S.,  72  Neb.  62,  100  N- 
W.  153;  P.  V.  Court  of  General  Ses- 
sions, 185  N.  Y.  504,  78  N.  E.  149. 

55.  Bl.  Com.  387-392;  Tidd  Pr. 
8th  Eng.  Ed.  935;  Argent  v.  Dar- 
rell,  2  Salk.  648;  Rex  v.  Bell,  2  Stra. 
995;  Carstairs  v.  Stein,  4  M.  &  S. 
192;  Ex  parte  Barker,  1  Cox,  418; 
Footner  v.  Figes,  2  Sim.  319;  Mc- 
Namara  v.  Minnesota  Central  Ry., 
12  Minn.  388;  Gannon  v.  P.,  127" 
111.    507,    11    Am.    St.    147;     C.    v. 
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absence  of  any  statutory  regulation,  the  motion  is  made 
and  heard,  not  in  the  court  of  appeal,  but  in  that  wherein 
the  cause  was  tried.^"  This  practice  does  not  in  England 
extend  to  felony,  yet  it  does  to  misdemanor;  ^^  with  us, 
it  prevails  equally  in  all  crimes,^®  when  the  application 
comes  from  the  defendant.^^    Further  as  to  which. — 

2.  Statutes, — in  many  of  our  States,  much  regulate  new 
trials;  ^°  still  they  leave  room  for  unwritten  rules,  operat- 
ing in  conjunction  with  them  or  without.    Thus, — 

3.  In  Practice, — the  motion  is  waived  by  a  motion  in 
arrest  of  judgment;  ^^  it  must  be  made  with  due  prompt- 
ness^^ before  judgment,®^  or  during  the  judgment  term,®* 


Arnold,  83  Ky.  1,  3,  4,  4  Am.  St.  114; 
S.  V.  Stephens,  13  S.  C.  285.  See 
post,  §  1271. 

56.  Gray  v.  C,  101  Pa.  380,  47 
Am.  R.  33;  S.  v.  Cardoza,  11  S.  C. 
195;  S.  V.  Mackey,  12  Ore.  154;  S. 
V.  Becker,  12  Ore.  818;  S.  v.  Oilman, 
70  Me.  329;  Turner  v.  S.  (Ind. 
1910),  93  N.  E.  225;  Dawson  v.  S., 
148  Ala.  672,  41  So.  803;  S.  v.  Brock- 
liaus  72  Conn.  109,  43  A.  850;  S.  v. 
Durein,  70  Kan.  1,  78  P.  152;  aff'd 
70  Kan.  13,  80  P.  987;  aff'd  in  Dur- 
ein V.  S.,  208  U.  S.  613,  28  S.  Ct. 
657;  S.  V.  Jones,  112  La.  980,  36 
So.  825. 

57.'  New  Grim.  Law,  I,  §§  1001, 
1002. 

58.  New  Grim.  Law,  I,  §  1003 
(1);   S.  V.  Hill,  48  Me.  241. 

59.  New  Grim.  Lew,  I,  §§  992, 
1009,  1026;   post,  §  1272. 

Bo.  For  example,  Galvert  v.  S., 
91  Ind.  473;  S.  v.  Gushing,  11  R.  I. 
313;  Bullock  v.  S.,  12  Tex.  Ap.  42; 
Thurston  v.  S.,  3  Goldw.  115;  Buz- 
zell  V.  S.,  59  N.  H.  61;  P.  v.  Fish, 
125  N.  Y.  136;  S.  v.  Ozaukee  Cir. 
Ct,  71  Wis.  595;  Redmond  v.  C, 
82  Ky.  333;  Ex  parte  Holmes,  21 
Neb.  324;   Brown  v.  Moore,  79  Me. 


216;  King  v.  S.,  15  Lea,  51;  S.  y, 
Lee,  80  Iowa,  75,  20  Am.  St.  401; 
C.  V.  Scott,  123  Mass.  418;  McCutch- 
eon  V.  S.  (Ind.  1911),  93  N.  E.  545; 
S.  V.  Gamma,  215  Mo.  100,  114  S. 
W.  619;  Grosson  t.  S.,  124  Ga.  651,. 
52  S.  E.  880. 

61.  Bates  v.  Reiskenhianzer,  9' 
Ind.  178;  Gillespie  v.  S.,  9  Ind.  380; 
Respublica  v.  Lacaze,  2  Dall.  118; 
Smith  V.  Porter,  5  Ind.  429;  Phil- 
pot  V.  Page,  4  B.  &  C.  160;  Rex  v. 
White,  1  Bur.  333;  McComas  v.  S.,- 
11  Mo.  116.  See  Longfellow  v.  S., 
10  Neb.  105;  Hall  v.  S.,  110  Tenn. 
365,  75  S.  W.  716;  Palmer  v.  S.,  121 
Tenn.  465,  118  S.  W.  1022;  S.  v> 
Griffie,  118  Mo.  188,  23  S.  W.  878; 
contra,  HoUingsworth  v.  S.,  7  Ga. 
Ap.  16,  65  S.  E.  1077;  Miller  v.  S.,. 
139  Wis.  57,  119  N.  W.  850. 

62.  U.  S.  y.  Simmons,  14  Blatch. 
473;  Turner  v.  C,  89  Ky.  78;  Whit& 
V.  S.,  10  Tex.  Ap.  167;  C.  v.  Cannon,. 
13  Philad.  456. 

63.  Burke  v.  S.,  72  Ind.  392;  Law- 
son  V.  S.,  71  Ind.  296.  Compare 
Tillman  v.  S.,  58  Fla.  113,  50  So. 
675;  S.  V.  Hayden,  131  Iowa,  1,  107 
N.  W.  929;  P.  v.  Court  of  Special 
Sessions  of  the  Peace,  98  N.  Y.  S. 
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and  before  the  expiration  of  the  time  limited  by  the  prac- 
tice of  the  court,*" — rules  in  some  of  the  States  modified  by 
statutes.**  By  appeal  or  exceptions,  where  these  are  al- 
lowed, a  decision  granting  or  refusing  a  new  trial  may  be 
carried  for  review  to  a  higher  tribunal  if  the  question  is 
strictly  of  law;*'^  but  not  generally  with  success,  or  not 
at  all,  if  of  mere  discretion  in  the  lower  court.** 


.657,  112  A.  D.  424,  20  N.  Y.  Cr.  52, 
affi'd  in  185  N.  Y.  504,  78  N.  E.  149. 

64.  Rex  V.  Holt,  5  T.  R.  436; 
Rex  V.  Pollard,  8  Mod.  264,  265; 
Hogan  V.  S.,  36  Wis.  226;  Rex  v. 
Gough,  2  Doug.  791;  S.  v.  Alphin, 
«1  N.  C.  566;  Palatka,  etc.  Rid.  v. 
S.,  23  Fla.  546,  11  Am.  St.  395; 
Evers  v.  S.,  87  Neb.  721,  127  N.  W. 
1066;  S.  V.  Davis,  8  Idaho,  115,  66 
P.  932;  S.  T.  Appleton,  73  Kan.  160, 
■84  P.  753;  Com.  v.  Soderquest,  183 
Mass.  199,  66  N.  E.  101;  P.  v. 
Swartz,  118  Mlcli.  292,  76  N.  W.  491, 
5  Det.  L.  512;  Hubbard  v.  S.,  72 
Neb.  62,  100  N.  W.  153. 

65.  Rex  V.  Holt,  supra;  C.  v. 
■Crump,  1  Va.  Cas.  172;  Anonymous, 
Lofft,  160.  And  see  S.  v.  Rippon, 
2  Bay,  99;  Ross  v.  S.,  65  Ga.  127. 

66.  Bradish  v.  S.,  35  Vt.  452;  S. 
V.  Heenan,  8  Minn.  44;  C.  v.  Mc- 
Ellianey,  111  Mass.  439;  P.  v.  Van- 
4erpool,  1  Mich.  N.  P.  157;  Keefer 
V.  S.,  124  Ind.  588,  92  N.  E.  656. 
Where,  by  statute,  defendant  has  a 
specified  period  to  move  for  a  new 
trial,  he  may  move  after  sentence. 
Massey  v.  S.,  50  Fla.  109,  39  So. 
790;  four  days  after  verdict,  S.  v. 
Maddox,  153  Mo.  471,  55  S.  W.  72; 
Kindred  v.  S.  (Tex.  1902),  68  S.  W. 
796. 

67.  O'Mara  v.  S.,  17  Ohio  St. 
S15,  520;  S.  v.  Nicholas,  2  Strob. 
278;  S.  V.  Sullivan,  14  Kan.  170; 
S.  v.  Powers,  3  Hawks,  376;   Rein- 


hart  V.  S.,  45  Ind.  147;  Com.  v. 
Edgerton,  200  Mass.  318,  86  N.  B. 
768. 

68.  S.  V.  Floyd,  15  Mo.  349; 
Kates  V.  C,  17  Grat.  561;  Ething- 
ton  V.  S.,  35  Tex.  125;  Vander- 
werker  v.  P.,  5  Wend.  530;  S.  v. 
Haase,  14  La.  Ann.  79;  Franklin  v. 
S.,,  29  Ala.  14;  S.  v.  Nolan,  13  La. 
Ann.  276;  Killen  v.  S.,  50  Ga.  223; 
Givens  v.  S.,  6  Tex.  344;  Roberts  v. 
S.,  3  Kelly,  310;  Jones  v.  S.,  1  Kelly, 
610;  Crawford  v.  S.,  50  Ga.  249; 
Coker  v.  S.,  20  Ark.  53;  S.  v.  Mor- 
gan, 1  Mo.  Ap.  22;  Peri  v.  P.,  65  111. 
17,  24;  Turner  v.  S.,  57  Ga.  107; 
S.  V.  Anderson,  19  Mo.  241;  Schoef- 
fler  V.  S.,  3  Wis.  823;  C.  v.  Bennet, 
2  Va.  Cas.  235;  S.  v.  Morrow,  13 
Kan.  119;  McCune  v.  C,  2  Rob.  Va. 
771;  Pate  v.  P.,  3  Oilman,  644;  Hol- 
liday  v.  P.,  4  Oilman,  111;  Murphy 
V.  C,  1  Met.  (Ky.)  365;  Warren  v. 
S.,  1  Greene  (Iowa),  106;  Whit- 
comb  V.  S.,  14  Ohio,  282;  Omit  v. 
C,  21  Pa.  426;  Chitwood  v.  S.,  18 
Ark.  453;  Bull  v.  C,  14  Grat.  613; 
Vaiden  v.  C,  12  Grat.  717;  McDaniel 
V.  S.,  8  Sm.  &  M.  401,  47  Am.  D. 
93;  U.  S.  V.  Wood,  1  MacAr.  241; 
S.  V.  Bassett,  4  Vroom,  26;  Mis- 
souri, etc.  Ry.  V.  Chicago,  etc.  Rid., 
1-32  U.  S.  191;  U.  S.  v.  Lewis,  2  New 
Mex.  459;  McManus  v.  C,  91  Pa. 
57;  S.  V.  Sassaman,  214  Mo.  695, 
114  S.  W.  590;  Dawson  v.  S.,  148 
Ala.  672,  41  So.  803;    S.  v.  Sebas- 
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4.  The  Legislature, — except  where  some  constitutional 
provision  forbids,  may,  waiving  the  rights  of  the  State, 
grant  by  special  act  a  new  trial  to  a  convicted  defend- 
ant.«9 

§  1269.  Conjunctively  the  Foregoing  Methods — to  a  re- 
trial suggest  some  general  views.  Where  the  application 
is  heard  by  the  same  judge  who  presided  at  the  trial,  he 
will  take  cognizance  of  what  transpired  before  him,  and 
it  need  not  be  proved.^"  But  where  the  question  is  before 
another  judge,  or  a  higher  court,  the  presumption  will  be 
"that  everything  at  the  trial  was  done  rightly, '^^  and  matter 
must  be  shown  from  which  the  alleged  error  will  affirma- 
tively appear,  or  no  relief  can  be  had.'^^     And  the  show- 


tian,  215  Mo.  58,  114  S.  W.  522;  S. 
V.  Jones,  32  Moat.  442,  80  P.  1095; 
Veas  V.  S.,  55  Tex.  Cr.  Ap.  125,  114 
S.  W.  830;  West  v.  U.  S.,  20  Ap.  D. 
C.  347. 

69.    Calkins  v.  S.,  21  Wis.  501. 

70..    C.  V.  Jones,  1  Leigh,  598. 

71.  C.  V.  Kneeland,  20  Pick.  206; 
Laird  v.  S.,  15  Tex.  317;  Salyer  v. 
S.,  5  Ind.  202;  Groves  v.  S.,  9  Ind. 
200;  Cathcart  v.  C,  37  Pa.  108;  Fox 
V.  Lyon,  27  Pa.  9;  Garrard  v.  S.,  25 
Miss.  469;  Round  v.  S.,  14  Ind.  493; 
Morris  v.  S.,  25  Ala.  57;  S.  v.  Ballen- 
ger,  10  Iowa,  368;  S.  v.  Schlagel,  19 
Iowa,  169;  P.  v.  Shuler,  28  Cal.  490; 
Brooster  v.  S.,  15  Ind.  190;  Pierson 
V.  S.,  12  Ala.  149;  S.  v.  Keith,  9  Nev. 
15;  S.  V.  Owens,  22  Minn.  238;  P. 
T.  Donahue,  45  Cal.  321;  P.  v. 
Strong,  46  Cal.  302;  Gill  v.  S.,  43 
Ala.  38;  Mullinix  v.  S.,  10  Ind.  5; 
Dodge  V.  S.,  4  Zab.  455;  Melton  v. 
S.,  3  Humph.  389;  Edwards  v.  S., 
47  Miss.  581;  S.  v.  Cruise,  16  Mo. 
391;  S.  V.  Felps,  16  Mo.  384;  S.  v. 
ghelledy,  8  Iowa,  477;  Barrett  v. 
S.,  25  Tex.  605;  Jack  v.  S.,  26  Tex. 
1;  Paris  v.  S.,  36  Ala.  232;  Davis  v. 


S.,  6  Tex.  Ap.  196;  Seifrath  v.  S.,  35 
Ark.  412;  S.  v.  GaUo,  18  Ore.  423. 
See  S.  V.  Watrous,  13  Iowa,  489;  S. 
V.  Spenlove,  Riley,  269;  Heath  v.  S., 
34  Ala.  250;  S.  v.  Haven,  43  Iowa, 
181;  S.  V.  Anderson,  86  Mo.  309; 
Jackson  v.  S.,  94  Ark.  169,  126  S. 
W.  843;  Mitchell  v.  P.,  24  Colo.  532, 
52  P.  671;  Putnal  v.  S.,  56  Fla.  86, 
47  So.  864;  S.  v.  Rohn,  140  Iowa, 
640,  119  N.  W.  88;  Com.  v.  Edger- 
ton,  200  Mass.  318,  86  N.  E.  768; 
.  S.  v.  Perry,  122  N.  C.  1018,  29  S.  E. 
384;  S.  V.  Lance,  149  N.  C.  551,  63 
S.  E.  198;  Pickett  v.  XJ.  S.,  30  S.  Ct. 
265,  216  U.  S.  456. 

72.  S.  V.  Scott,  12  La.  Ann.  386; 
S.  V.  Bass,  12  La.  Ann.  862;  Bailey 
V.  S.,  2  Tex.  202;  Augustine  v.  S., 
20  Tex.  450;  Dougherty  v.  S.,  5  Ind. 
453;  P.  V.  York,  9  Cal.  421;  Fouts 
V.  S.,  8  Ohio  St.  98;  Goins  v.  S.,  41 
Tex.  334;  O'Brian  v.  S.,  14  Ind.  469; 
Gillespie  v.  S.,  9  Ind.  380;  Townsend 
V.  S.,  13  Ind.  357;  Dent  v.  P.,  1 
Thomp.  &  C.  655;  Koontz  v.  S.,  41 
Tex.  570;  Henrie  v.  S.,  41  Tex.  573; 
Ashworth  v.  S.,  9  Tex.  490;  S.  v. 
Hopkins,  5  R.  I.  53;  P.  v.  Lafuente, 
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ing  must  be,  not  in  mere  general  terms,  but  with  reason- 
able particularity.'^  Commonly  the  facts  relied  on  are  es- 
tablished by  affidavits,'^*  but  the  judge  may  if  he  deems- 
necessary  require  the  personal  attendance  and  examination 


6  Gal.  202;  S.  v.  Vaughn,  26  Mo. 
29;  S.  V.  Weber,  22  Mo.  321;  Ingram 
V.  S.,  7  Mo.  293;  S.  v.  Farish,  23 
Miss.  483;  Tyler  v.  P.,  8  Mich.  320; 
Fowler  v.  C,  4  T.  B.  Monr.  128; 
Wiley  V.  S.,  52  Ind.  475;  S.  v.  Ely, 
14  Ind.  291;  S.  v.  Bartlett,  9  Ind. 
569;  Sloan  v.  S.,  8  Ind.  312;  Thomp- 
son V.  S.,  55  Ga.  74;  King  v.  S.,  21 
Ga.  220;  Bowie  v.  S.,  19  Ga.  1;  Bur- 
gess T.  S.,  12  Gill  &  J.  64;  C.  v. 
Kneeland,  20  Pick.  206;  P.  v.  Glenn, 
10  Cal.  32;  Floyd  v.  S.,  30  Ala.  511; 
Scott  V.  S.,  31  Miss.  473;  S.  v.  Boyle, 
10  Kan.  113;  P.  v.  Perdue,  49  Cal. 
425;  Barron  v.  P.,  1  Barb.  136;  Van- 
pool  V.  C,  13  Pa.  391;  Weaver  v. 
G.,  29  Pa.  445;  Cathcart  v.  G.,  37  Pa. 
108;  Mitchell  v.  G.,  37  Pa.  187;  Wal- 
ler V.  S.,  4  Pike,  87;  Rex  v.  Lloyd, 
4  B.  &  Ad.  135;  P.  v.  Williams,  45 
Gal.  25;  S.  v.  Schuessler,  3  Ala.  419; 
S.  V.  Fritterer,  65  Mo.  422;  White 
V.  S.,  11  Tex.  Ap.  28;  Duncan  v.  S.,. 
88  Ala.  31;  Athey  v.  S.,  54  Tex.  Cr. 
Ap.  598,  114  S.  W.  113;  Richards 
V.  U.  S.,  99  C.  G.  A.  401,  175  P. 
911;  Loeb  v.  S.,  115  Ga.  241,  41  S. 
B.  575;  Wynne  v.  S.,  123  Ga.  566, 
51  S.  E.  636;  S.  v.  Henderson,  113 
La.  232,  26  So.  950;  S.  v.  Kremer,  34 
Mont.  6,  85  P.  736;  Douberly  v.  S., 
51  Fla.  41,  40  So.  675;  Baker  v.  S., 
97  Ga.  472,  25  S.  E.  341;  Adams  t. 
S.,  125  Ga.  11,  53  S.  E.  804. 

73.  P.  V.  Glenn,  10  Gal.  32;  S. 
V.  Wilson,  51  Ind.  96;  S.  v.  Sater, 
8  Iowa,  420;  Brown  v.  S.,  28  Ga. 
199;    S.  V.  Flanders,  38  N.  H.  324; 


S.  V.  Jones,  7  Nev.  408;  Doyle  v.  P.,- 
4  Neb.  220;  Wolfington  v.  S.,  5S 
Ind.  343;  Stone  v.  S.,  4  Humph.  27; 
Riley  v.  S.,  9  Humph.  646;  S.  v. 
Dove,  10  Ire.  469;  P.  v.  Albright,  1* 
Abb.  Pr.  305,  23  How.  Pr.  306;  S. 
V.  Gallagher,  16  La.  Ann.  388;  Ham- 
ilton V.  S.,  35  Miss.  214;  S.  v.  Van. 
Valkenburg,  60  Ind.  302;  Ander- 
son V.  S.,  72  Ga.  98;  Darnell  v.  S.,. 
15  Tex.  Ap.  70;  Mitchell  v.  P.,  24r 
Colo.  532,  52  P.  671. 

74.  S.  V.  McLaughlin,  27  Mo.  Ill; 
Gibson  v.  S.,  9  Ind.  264;  Pleasant 
V.  S.,  13  Ark.  360;  Mingia  v.  P.,  54 
111.  274;  Sarah  v.  S.,  28  Ga.  576; 
Guykowski  v.  P.,  1  Scam.  476;  Rex 
V.  Bowditch,  2  Chit.  278;  Hart- 
less  V.  S.,  32  Tex.  88;  Beard  v.  S.,. 
54  Ind.  413;  Beekman  v.  S.,  4  Iowa, 
452;  Meeks  v.  S.,'  57  Ga.  329;  De- 
lany  v.  S.,  41  Tex.  601;  Brown  v. 
S.,  23  Tex.  195;  Bennett  v.  C,  8- 
Leigh,  745;  Friar  v.  S.,  3  How. 
Miss.  422;  Giles  v.  S.,  6  Ga.  276; 
Riley  v.  S.,  9  Humph.  646;  Mann  y, 
S.,  44  Tex.  642;  Runnels  v.  S.,  2S 
Ark.  121;  Long  v.  S.,  54  Ga.  564; 
Collins  V.  S.,  6  Tex.  Ap.  72;  Brown 
V.  S.,  85  Tenn.  439,  446;  S.  v.  Adams, 
39  La.  Ann.  238;  Shields  v.  S.,  45 
Gonn.  266;  Robinson  v.  S.,  33  Ark. 
180;  Young  v.  S.,  7  Tex.  Ap.  461; 
Terry  v.  S.,  3  Tex.  Ap.  236:  S.  v. 
Sublett,  191  Mo.  163,  90  S.  W.  374; 
McGlure  v.  S.,  116  Ind.  169,  18  N.  E. 
615;  S.  V.  Gordon,  153  Mo.  576,  55 
S.  W.  76. 
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of  an  affiant.''^  And  there  may  be  counter  affidavits^®  Be- 
fore a  higher  court,  the  certificate  of  the  judge  who  pre- 
sided at  the  trial  may  be  the  appropriate  proof. '^^  And 
the  record  should,  within  its  sphere,  disclose  these  and 
■other  needful  things;''*  together ' with,  in  some  form,  and 
in  general,'^"  the  fact  that  the  party  was  not  in  laches  *°  or 
that  he  objected,  or  otherwise  sought  the  needful  redress.*^ 
But  the  court  in  various  circumstances  will  not  permit  an 


75.  Glidewell  v.  S.,  15  Lea,  133, 
139,  140.  See  S.  v.  Gauthreaux,  38 
La.  Ann.  608;  S.  v.  Hyland,  36  La. 
Ann.  87;  P.  v.  Tucker,  117  Cal.  229, 
49  P.  134. 

76.  P.  V.  Cesena,  90  Cal.  381; 
Achey  V.  S.,  64  Ind.  56;  AUen  v.  S., 
€1  Ga.  166;  Pickett  v.  S.,  56  Tex. 
Cr.  App.  68,  118  S.  "W.  1039;  Jordan 
V.  S.,  120  Ga.  864,  48  S.  E.  352; 
S.  V.  Cafiero,  112  La.  453,  36  So. 
492;  S.  V.  Landry,  29  Mont.  218,  74 
P.  418. 

77.  C.  V.  Jones,  snpra;  Snelling 
V.  Dorrell,  15  Ga.  507;  Rex  v.  Pool, 
Cas.  temp.  Hardw.  23;  Rex  v.  Sim- 
ons, Say.  34.  It  appears  that  a 
judge  may  certify  to  the  evidence 
even  after  his  oflBce  has  expired. 
Anonymous,  7  Mod.  47. 

78.  Turney  v.  S.,  8  Sm.  &  M.  104, 
47  Am.  D.  74;  Hornherger  v.  S.,  5 
Ind.  300;  Butler  v.  S.,  22  Ala.  43; 
Tharp  v.  S.,  15  Ala.  749;  S.  v.  Con- 
nell,  49  Mo.  282;  S.  v.  Godwin,  5 
Ire.  401,  44  Am.  D.  42;  S.  v.  Surge, 
7  Iowa,  255;  S.  v.  Strong,  6  Iowa, 
72;  Bertrong  v.  S.,  2  Tex.  Ap.  160, 
162;  S.  V.  Bell,  5  Port.  365;  Crippen 
V.  P.,  8  Mich.  117;  S.  v.  Paschal,  22 
Tex.  584.  See,  under  New  York 
statute,  O'Brien  v.  P.,  36  N.  Y.  276. 

79.  See  S.  v.  Vaughn,  26  Mo.  29; 
Rich  V.  S.,  1  Tex.  Ap.  206;  White  v. 
S.,  1  Tex.  Ap.  211,  215. 


80.  Tobin  v.  P.,  101  111.  121. 

81.  Bourne  v.  S.,  8  Port.  458; 
Lawrence  v.  S.,  14  Tex.  432;  Swarts 
V.  S.,  9  Ind.  293;  S.  v.  Burgess,  74 
N.  C.  272;  Steinman  v.  Toliver,  13 
Mo.  590;  S.  v.  Burge,  7  Iowa,  255; 
Hinton  v.  S.,  24  Tex.  454;  P.  v. 
Haun,  44  Cal.  96;  S.  v.  Gordon,  1 
R.  I.  179,  191;  Ricks  v.  S.,  16  Ga. 
600;  S.  V.  Winningham,  10  Rich. 
257;  S.  V.  Rye,  35  N.  H.  368;  Foley 
V.  P.,  22  Mich.  227;  Price  v.  S.,  41 
Tex.  215;  Moody  v.  S.,  1  W.  Va. 
337;  U.  S.  V.  Flowery,  1  gprague, 
109;  Clough  V.  S.,  7  Neb.  320; 
Mooring  v.  S.,  129  Ala.  66,  29  So. 
664;  Hamilton  v.  S.,  62  Ark.  543, 
36  S.  W.  1054;  Harris  v.  S.,  114  Ga. 
436,  40  S.  B.  315;  Siple  v.  S.,  154 
Ind.  647,  57  N.  E.  544;  P.  v.  Stein, 
112  A.  D.  896,  97  N.  Y.  S.  923;  S.  v. 
Council,  129  N.  C.  511,  39  S.  E.  814; 
Underwood  v.  S.,  38  Tex.  Cr.  193,  41 
S.  W.  618;  Bruen  v.  P.,  206  111. 
417,  69  N.  B.  24;  Williams  v.  U. 
S.,  6  Ind.  T.  1,  88  S.  W.  334;  Ter. 
V.  Taylor,  11  N.  M.  588,  71  P.  489; 
S.  V.  Harris,  100  Tenn.  287,  45  S. 
W.  438;  Adams  v.  S.,  49  Tex.  Cr. 
361,  91  S.  W.  225;  S.  v.  Raymond, 
156  Mo.  117,  56  S.  W.  894;  S.  v. 
Polamus,  65  N.  J.  L.  387,  47  A.  470. 
The  cases  on  this  point  are  so  nu- 
merous that  an  exhaustive  citation 
is  impossible. 
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erroneous  record  to  stand,   though  the  party  did  not  with 
due  promptness  demand  reversal.*^ 

§  1270.  Testimony,  Confessions,  of  Jurors. — Could 
jurors,  grand  or  petit,  nullify  their  findings,  they  would  be^ 
constantly  subject  to  corrupt  approaches  from  defeated  par- 
ties; for  which  and  other  reasons  the  law  does  not  permit 
it.^*  And  the  rule  is,  we  have  seen,®*  that  though  their 
evidence  is  competent  in  support  of  their  verdict,*®  their 
own  or  fellows'  misconduct  in  arriving  at  it  ®*  or  the  princi- 
ples and  motives  which  governed  them  therein,®'^  or  their 


82.  Cases  cited  in  note  tiefore 
the  last;  ante,  §§  758,  759;  S.  v. 
Henderson,  13  La.  Ann.  489;  Cot- 
ton V.  S.,  29  Tex.  186;  O'Mealy  v. 
S.,  1  Tex.  180.  See  Johnson  v.  C, 
9  Bush,  224;  Reg.  v.  Banks,  11  Mod. 
33;  C.  V.  Peck,  1  Met.  428. 

83.  See,  as  to  the  reasoning  on 
this  subject,  Crawford  v.  S.,  2  Yerg. 
60,  66,  67,  68,  24  Am.  D.  467.  See 
Hudson  V.  S.,  9  Yerg.  408;  Nile  v. 
S.,  11  Lea,  694;  P.  v.  Hughes,  29 
Cal.  257;  S.  v.  Bowman,  80  Kan. 
473,  103  P.  84;  Johnson  v.  P.,  33 
Colo.  224,  80  P.  133,  108  Am.  St. 
85;  S.  V.  Marquardsen,  7  Idaho,  352, 
62  P.  1034;  P.  v.  Blrnbaum,  114  A. 
D.  480,  100  N.  Y.  S.  160,  20  N.  Y. 
Cr.  295;  S.  v.  Smith,  43  Ore.  109,  71 
P.  973;  Blackwell  v.  S.  (Tex.  1903), 
73  S.  W.  960;  Robinson  T.  S.,  120 
Ga.  311,  47  S.  E.  968;  S.  v.  Perioux, 
107  La.  601,  31  So.  1016;  S.  v.  Pal- 
mer, 161  Mo.  152,  61  S.  W.  651; 
Savary  v.  S.,  62!  Neb.  166,  87  N.  W. 
34;  S.  V.  Robertson,  54  S.  C.  157,  31 
,S.  E.  868. 

84.  Ante,  i   874. 

85.  Gilleland  v.  S.,  44  Tex.  356; 
Bradford  v.  S.,  15  Ind.  347;  S.  v. 
Haseall,  6  N.  H.  352;  S.  v.  Rush, 
95  Mo.  199;  Rader  v.  S.,  5  Lea,  610. 
Compare  Roberts  v.  Hughes,  7  .  M. 


&  W.  399;  Rex  v.  Simmons,  1  Wils. 
329;  Howard  v.  Com.,  24  Ky.  L.  612, 
69  g.  W.  721;  S.  v.  Favre,  51  La. 
Ann.  434,  25  So.  93. 

86.  S.  V.  Coupenhaver,  39  Mo. 
430;  Tenney  v.  Evans,  13  N.  H.  462,. 
40  Am.  D.  166;  Leighton  v.  Sargent, 
11  Post.  N.  H.  119,  64  Am.  D.  323; 
S.  V.  Tindall,  10  Rich.  212;  Vaise 
V.  Delaval,  1  T.  R.  11;  Owen  v. 
Warourton,  1  New  Rep.  326;  Hindle 
V.  Birch,  1  Moore,  455;  Hannum  v. 
Belchertown,  19  Pick.  311;  S.  v. 
Doon,  R.  M.  Charl.  1;  Cain  v.  Cain, 
1  B.  Monr.  213;  S.  v.  McLeod,  1 
Hawks,  344;  P.  v.  Carnal,  1  Par. 
Cr.  256;  P.  v.  Doyell,  48  Cal.  85; 
S.  T.  Lentz,  45  Minn.  177;  S.  v.  Har- 
per, 101  N.  C.  761;  MoDade  v.  S., 
27  Tex.  Ap.  641.  But  see  Booby  v. 
S.,  4  Yerg.  Ill,  and  other  Tennessee 
cases  cited  to  this  section.  S.  v. 
Rlggs  (La.  1903),  54  So.  655;  S.  v. 
Linn,  223  Mo.  98,  122  S.  W.  679; 
g.  V.  Aker,  54  Wash.  342,  103  P. 
420;  Hampton  v.  S.,  67  Ark.  266, 
54  S.  W.  746;  P.  v.  Soap,  127  Cal. 
408,  59  P.  771;  Savary  v.  S.,  62  Neb. 
166,  87  N.  "W.  34;  Bearden  v.  S.,  4T 
Tex.  Cr.  271,  83  S.  W.  808;  S.  v. 
Webb,  20  Wash.  500,  55  P.  935. 

87.  S.  V.  Haseall,  supra;  Ward 
V.   S.,   8   Blackf.   101;    Schenck    v. 
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views  of  its  effect,**  or  their  misunderstanding  of  or  re- 
fusal to  obey  the  instructions  of  the  court,*®  or  one  of  them 
having  prejudged  the  cause,®"  or  anything  else  of  the  like 
tendency,®^  cannot  thus  be  established  for  its  overthrow. 
A  fortiori,  the  testimony  of  a  third  person  as  to  what  a 
juror  said  cannot,  for  the  like  purpose,  be  received.®^ 

§  1271.  The  Setting  aside  of  a  Verdict, — in  its  entirety,, 
whether  on  appeal,  on  exceptions,  on  a  motion  for  new  trial,. 
or  otherwise,  remits  the  parties  to  their  position  as  before 
the  first  trial,  and  the  new  trial  is  to  be  conducted  without 
reference  to  what  was  done  on  the  first.®^  But  sometimes 
the  order  for  a  new  trial  extends,  by  its  terms  or  interpre- 


Stevenson,  1  Penning,  387;  Bridge 
V.  Bggleston,  14  Mass.  245,  7  Am. 
D.  209;  Johnson  v.  Davenport,  3  J.. 
J.  Mar.  390.  S.  v.  Cotts,  49  W.  Va. 
615,  39  S.  E.  605,  55  L.  R.  A.  176; 
P.  V.  Richards,  1  Cal.  Ap.  566,  82  P. 
691. 

88.  P.  V.  Columbia  Common 
Pleas,  1  Wend.  297;  S.  v.  Shock,  68 
Mo.  552.  Contra,  perhaps,  Cochran 
V.  S.,  7  Humph.  544. 

89.  Saunders  v.  Fuller,  4  Humph. 
516;  Norris  v.  S.,  3  Humph.  333,  39 
Am.  D.  175;  Hudson  v.  S.,  9  Yerg. 
408.  But  see  Packard  v.  TJ.  S.,  1 
Greene  (Iowa),  225;  Grady  v.  S., 
4  Iowa,  461.  See  Wickersham  v. 
P.,  1  Scam.  128,  130;  Johnson  v. 
S.,  27  Tex.  758. 

90.  P.  V.  Baker,  1  Cal.  403;  Vance 
V.  Haslett,  4  Bihb,  191;  S.  v.  Lahry, 
124  La.  748,  50  So.  700;  S.  v.  Wil- 
liams,  124  La.   779,   50   So.  711. 

91.  Clum  V.  Smith,  5  Hill,  N.  T. 
560;  S.  V.  Doon,  R.  M.  Charl.  1; 
P.  V.  Wyman,  15  Cal.  70;  McCray 
V.  Stewart,  16  Ind.  377;  Butt  v.  Tut- 
hill,  10  Iowa,  585;  Stewart  v.  Bur- 
lington, etc.  Rid.,  11  Iowa,  62;  S. 
T.  Accola,  11  Iowa,  246;  P.  v.  Har- 
tung,   4  Par.   Cr.   256;    Coleman  v. 


S.,  28  Ga.  78;  Brown  v.  S.,  28  Ga. 
199;  Grinnell  v.  Phillips,  1  Mass. 
530,  541;  C.  v.  Drew,  1  Mass.  391, 
399;  Rex  v.  Wooler,  6  M.  &  S.  366; 
S.  V.  Smallwood,  78  N.  C.  560;  C.  T. 
White,  147  Mass.  76;  S.  v.  Douglass, 
7  Clarke  (Iowa),  413;  S.  v.  Rum- 
felt,  228  Mo.  443,  128  S.  W.  737; 
S.  V.  Aker,  54  Wash.  342,  103  P. 
420;  Walsh  v.  U.  S.,  98  C.  C.  A. 
461,  174  P.  615. 

92.  Drummond  v.  Leslie,  5  Blackf. 
453;  Grady  v.  S.,  4  Iowa,  461;  Row- 
land V.  S.,  14  Ind.  575;  Stracker  v. 
Graham,  4  M.  &  W.  721;  Wilson  v. 
P.,  4  Par.  Cr.  619;  S.  v.  Price,  37 
La.  Ann.  215;  Dumas  v.  S.,  63  Ga. 
600;  Com.  v.  Meserve,  156  Mass.  61, 
30  N.  E.  166.  See  S.  v.  Burnside, 
37  Mo.  343. 

93.  Ante,  §  1268  (1);  S.  v.  New- 
kirk,  49  Mo.  472;  Mills  v.  S.,  52 
Ind.  187;  S.  v.  Johnson,  10  La.  Ann. 
456;  Byrd  v.  S.,  1  How.  (Miss.) 
247;  P.  V.  Rulloff,  5  Par.  Cr.  77; 
S.  V.  Updike,  4  Harring.  (Del.) 
581;  g.  V.  Hughes,  2  Ala.  102,  35 
Am.  D.  411;  S.  v.  Nash,  7  Iowa, 
347.  And  see  S.  v.  McCord,  S  Kan. 
232,  12  Am.  R.  469;  S.  v.  Brown, 
35  La.  Ann.  340. 
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tation,  only  to  a  part  of  the  indictment,  and  then  the  second 
trial  is  limited  to  such  part.'*  Where  the  sentence  alone  is 
reversed  to  be  followed  by  a  new  one,  the  proceeding  is  not 
known  by  the  name  new  trial.*® 


94'.  Ante,  §§  1010,  1011,  and 
places  there  referred  to.  Barnett 
V.  P.,  54  111.  325;  Rolls  v.  S.,  52 
Miss.  391;  Stuart  v.  C,  28  Grat. 
«50;  Johnson  v.  S.,  29  Ark.  31; 
Slaughter  v.  S.,  6  Humph.  410; 
Lewis  v.  S.,  51  Ala.  1;   S.  v.  Des- 


mond, 5  La.  Ann.  398;  Llthgow  v. 
C,  2  Va.  Cas.  297. 

95.  De  Bardelahen  v.  S.,  50  Ala. 
179;  Keech  v.  S.,  15  Fla.  591;  Mo- 
Cue  V.  C,  78  Pa.  185,  21  Am.  R. 
7.    See  Brown  v.  S.,  47  Ala.  47. 


CHAPTER  LXXXVI. 

ON  WHAT  PRINCIPLES  THE  NEW  TRIAL  IS  GRANTED. 

§  1272.  Application  from  State. — ^We  saw  elsewhere  ^* 
in  what  circinnstances  the  constitutional  protection 
against  a  second  jeopardy  precludes,  or  not,  a  new  trial  on 
prayer  of  the  State.  The  provision  in  the  Texas  Constitu- 
tion of  1876,  that  "the  State  shall  have  no  right  of  appeal 
in  criminal  cases,"  ^"^  is  exceptional.  Still,  on  common  law 
principles,  the  greater  number  of  our  courts  deny  rehear- 
ings  to  the  applicant  State,  whether  sought  by  appeal,  ex- 
■ceptions,  or  writ  of  error,  except  when  expressly  authorized 
by  statute;  "*  and  a  statute  giving  it  is  construed  strictly.®^ 


96.  New  Crim.  Law,  I,  §§  980, 
■990-994,  999,  1022-1028;  S.  v.  Ba- 
■ker,  19  Mo.  683;  S.  v.  Kinney,  44 
Iowa,  444. 

97.  Morgan  v.  S.,  4  Tex.  Ap.  33, 
34. 

98.  New  Crim.  Law,  I,  §  1024; 
-and  see  and  compare  the  cases  there 
•cited,  and  Temple  v.  C,  1  Va.  Cas. 
163;  P.  V.  Nestle,  19  N.  Y.  583; 
Rex  V.  Read,  1  Lev.  9 ;  Rex  v.  Jack- 
son, 1  Lev.  124;  .Rex  v.  Davis,  1 
Show.  336,  12  Mod.  9;  Rex  v.  Jones, 
8  Mod.  201,  208;  Rex  v.  Furser, 
Say.  90;  Steel  v.  Roach,  1  Bay,  63; 
Hex  V.  Sutton,  5  B.  &  Ad.  52,  2  Nev. 
■&  M.  57;  S.  V.  Salge,  2  Nev.  321; 
S.  V.  Lavinia,  25  Ga.  311;  P.  v. 
Bangeneaur,  40  Cal.  613;  S.  v.  Kin- 
ney, 44  Iowa,  444;  S.  v.  Rowe,  22 
Mo.  328;  S.  v.  Brown,  5  Ore.  119; 
Paige  V.  P.,  3  Abb.  Ap.  439;  S.  v. 
Intoxicating  Liquors,  40  Iowa,  95; 
Hannaball  v.  Spalding,  1  Root,  86; 
S.  v.  Daily,  6  Ind.  9;    S.  v.  Tolls, 


5  Yerg.  363;  S.  v.  Upton,  5  La.  Ann. 
438;  S.  V.  Cason,  20  La.  Ann.  48; 
S.  V.  McGrorty,  2  Minn.  224;  None- 
maker  v.  S.,  34  Ala.  211;  S.  v. 
Carmlchael,  3  Kan.  102;  S.  v.  Cra- 
dle, 63  N.  C.  506;  S.  v.  Rentiford, 
14  La.  Ann.  214;  S.  v.  Hand,  1 
Eng.  169;  S.  v.  Denton,  1  Eng.  259; 
S.  V.  Taylor,  1  Hawks,  462;  S.  v. 
Martin,  3  Hawks,  383;  S.  v.  Kan- 
ouse,  Spencer,  115;  S.  v.  Wright, 
3  Brev.  421;  S.  v.  Reily,  2  Brev. 
444;  C.  v.  Capp,  48  Pa.  53;  S.  v. 
Johnson,  2  Iowa,  549;  S.  v.  Lane, 
78  N.  C.  547;  Terrell  v.  C,  13  Bush. 
246;  S.  v.  Bauerman,  72  Ala.  252; 
Junction  City  v.  KeefCe,  40  Kan. 
275;  S.  V.  Taylor,  34  La.  Ann.  978; 
P.  V.  Conant,  59  Mich.  565;  S.  v. 
Bellinger,  69  Mo.  577;  "P.  v.  Snyder, 
44  Hun,  193;  S.  v.  Garibaldi,  6  Lea, 
632;  S.  V.  Robinson,  37  La.  Ann. 
673;  3  Russ.  Crimes  (5th  Eng.  Ed.), 
320;  P.  V.  Raymond,  18  Colo.  242, 
32  P.  429,  19  L.  R.  A.  649;   Eavea 
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It  will  be  assumed,  therefore,  in  the  following  sections,  that 
the  application  for  the  new  trial  is  by  the  defendant. 

§  1273.  Compared  with  Civil. — Numerous  cases  assume- 
that  the  question  whether  or  not  to  grant  a  new  trial  de- 
pends in  criminal  causes  on  the  same  rules  as  in  civil.^ 
And  justly  it  does  as  to  a  part  of  the  rules.  But  we  have- 
seen  that  the  burden  of  proof  is  in  a  degree  different ;  ^  and' 
very  different  is  the  weight  of  evidence,  which,  in  a  crim- 
inal case,  requires  the  jury  to  be  satisfied  of  guilt  beyond 
a  reasonable  doubt.^  Therefore,  and  because  by  the  entire- 
spirit  of  the  criminal  law  the  prisoner  is  under  a  protec- 
tion from  the  judge  which  a  party  in  a  civil  suit  is  not,* 
many  deem,  it  is  believed  rightly,  that  new  trials  should  be- 
awarded  more  freely  in  criminal  causes  than  in  civil,®  and 
in  criminal  the  more  freely  in  proportion  to  the  gravity  of 
the  punishment.*    Again, — 


V.  S.,  113  Ga.  749,  39  S.  B.  318; 
Com.  V.  Williams,  27  Ky.  L.  R.  695, 
86  S.  W.  553;  Muskegon  v.  Bren- 
nan,  156  Mich.  41,  120  N.  W.  14, 
16  Det.  Leg.  N.  10;  S.  v.  Thompson, 
86  Miss.  201,  38  So.  321;  S.  v.  Carr, 

142  Mo.  607,  44  S.  W.  776;  S.  v. 
Hayes,  220  Mo.  1,  119  S.  W.  399; 
S.  V.  Craig,  223  Mo.  201,  122  S.  W. 
1006;  S.  V.  Wilkson,  137  Mo.  Ap. 
460,  118   S.  W.   659;    S.  v.  Lawson, 

143  Mo.  Ap.  696,  127  S.  W.  925; 
S.  V.  McCollum,  144  Mo.  Ap.  217, 
127  S.  W.  921;  Turner  v.  Ter.,  15 
Okla.  555,  82  P.  650;  S.  v.  O'Brien, 
20  Mont  191,  50  P.  412;  S.  r.  David- 
son, 124  N.  C.  839,  32  S.  B.  957; 
Portland  v.  Erlckson,  39  Ore.  1,  62 
P.  753;  Com.  v.  Wallace,  114  Pa. 
St.  405,  6  A.  685,  60  Am.  R.  353. 
The  cases  cited  in  this  note  are 
mainly  those  denying  the  State  the 
right  to  an  appeal. 

99.  S.  V.  Bartlett,  9  Ind.  569.  See 
S.  V.  Clarkson,  59  Mo.  149;  Stat. 
Crimes,   §   142;    Ter.  v.  Norris,   12 


Ariz.  176,  177,  100  P.  459;  S.  v^ 
Willlngham,  86  Miss.  203,  38  So. 
334. 

1.  Grayson  v.  C,  6  Grat.  712; 
S.  V.  Stain,  82  Me.  472;  McCartr 
V.  S.,  127  Ind.  223;  S.  v.  Ray,  53" 
Mo.  345.  Power  to  grant  is  statu- 
tory in  some  States.  Huhbard  v. 
S.,  72  Neb.  62,  100  N.  W.  153;  P.  v. 
General  Sessions,  185  N.  Y.  504,  78-- 
N.  E.  149. 

2.  Ante,   §§  1048-1051. 

3.  Ante,   §§   1091-1905. 

4.  And  see  ante,  §  307  (3). 

5.  S.  V.  Tomlinson,  11  Iowa,  401; 
S.  V.  Hammond,  5  Strob.  91;  Phlpps; 
V.  S.,  3  Coldw.  344;  Owens  v.  S., 
35  Tex.  361;  U.  S.  v.  Briggs,  g- 
Mackey,  585;  U.  S.  v.  Daubner,  17' 
Fed.  793;  Mitchell  v.  S.,  60  Ala. 
26;  Williams  v.  S.,  83  Ala.  16;  S. 
V.   Meshek,   61   Iowa,   316. 

6.  lb.;    Falk  v.   P.,   42   111.   331; 
Quarles  v.  S.,   1   Sneed,   407;    Trox- 
dale   V.    S.,    9    Humph.    411;    S.    v^ 
Powers,    1    Ga.    Becis.    150;    S.    v. 
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§  1274.  Trial  Court,  and  Appeal,  compared. — Ordinari- 
ly, as  where  the  new  trial  is  asked  because  the  verdict  is 
against  the  weight  of  the  evidence,  and  the  like,  it  will  be 
more  readily  granted  by  the  judge  who  saw  and  heard  the 
witnesses  and  is  familiar  with  the  entire  case  than  by  a 
court  of  review;''  which  will  only  rarely,  some  say  never, 
reverse  the  trial  judge's  refusal  to  disturb  what  he  con- 
curred with  the  jury  in  approving.*  But  the  appellate 
tribunal  will  not  yield  to  the  lower  one  on  a  pure  question 
of  law;  so  that,  in  proportion  as  such  question  contributed 
to  the  complained-of  result,  will  it  more  or  less  freely 


Johnson,  40  Conn.  136;  Andersen  v. 
S.,  43  Conn.  514,  21  Am.  R.  669; 
Landers  v.  S.,  35  Tex.  359.  But  in 
any  event  only  when  it  appears 
some  substantial  right  of  accused 
has  been  violated  so  that  it  ap- 
pears a  fair  trial  was  not  had.  S. 
V.  Nelson,  91  Minn.  143,  9?  N.  W. 
652;    S.  V.   Crawford,  96   Minn.   95, 

1  L.  R.  A.  (N.  S.)  849,  104  N.  W. 
768. 

7.  Riggs  V.  S.,  30  Miss.  635; 
Shannon  v.  S.,  57  Ga.  482;  Peri  v. 
P.,  65  111.  17,  24;  Dilley  v.  S.,  Riley, 
302;  Giles  v.  S.,  6  Ga.  276;  P.  v. 
Baker,  39  Cal.  686;  S.  v.  Webb,  41 
Tex.   67. 

8.  Felton  v.  S.,  56  Ga.  84;  Carnes 
V;  S.,  28  Ga.  192;  McCune  v.  C,  2 
Rob.  Va.  771;  Parsons  v.  C,  2  Rob. 
Va.  771;  Bronson  v.  S.,  2  Tex.  Ap. 
46;  P.  V.  Moore,  52  Mich.  563;  P. 
V.  Henshaw,  52  Mich.  564;  P.  v. 
Francis,  52  Mich.  575;  S.  v.  Vari, 
35    S.    C.    175;    Territory   v.   Webb, 

2  New  Mex.  147;  S.  v.  Drake,  11 
Ore.  396;  Leeper  v.  S.,  5  Lea,  261; 
S.  V.  Thompson,  21  W.  Va.  741; 
Bright  V.  S.,  10  Tex.  Ap.  68;  S.  v. 
Gee,  92  N.  C.  756;  Block  v.  S.,  20 
Tex.  Ap.  175;  Willey  v.  S.,  105  Ind. 
453;   S.  V.  Hert,  89  Mo.  590;   S.  v. 


McKee,  98  N.  C.  500;  McMahon  v. 
P.,  120  111.  581;  Hudson  v.  S.,  107 
Ind.  372;  Lewis  v.  C,  81  Va.  416;  S, 
V.  Walker,  39  La.  Ann.  19 ;  S.  v.  Col- 
lins, 15  Lea,  434;  S.  v.  Deschamps, 
42  La.  Ann.  567,  21  Am.  St.  392; 
Brinkley  v.  S.,  58  Ga.  296;  Johnson 
V.  S.,  87  Ala.  39;  Cooper  v.  S.,  88 
Ala.  107;  S.  v.  Leach,  120  Ind.  124; 
Clark  V.  S.,  28  Tex.  Ap.  189;  Doles 
V.  S.,  97  Ind.  555;  S.  v.  Braddy,  104 
N.  C.  737;  Brown  v.  S.,  6  Tex.  Ap. 
286;  S.  V.  Washington,  36  La.  An. 
341;  Brown  v.  S.,  8  Tex.  Ap.  48; 
S.  V.  Smith,  65  Mo.  313;  Gavigan 
V.  S.,  55  Miss.  533;  Davis  v.  S.,  10 
Tex.  Ap.  31;  Miller  v.  S.,  18  Tex. 
Ap.  232;  Ex  parte  Moore,  5  Tex. 
Ap.  103;  King  v.  S.,  4  Tex.  Ap. 
256;  Jones  v.  S.,  5  Tex.  Ap.  86; 
Satterwhite  v.  S.,  6  Tex.  Ap.  609; 
Gamble  v.  S.,  5  Tex.  Ap.  421;  Mason 
V.  S.,  171  Ind.  78,  85  N.  E.  776; 
Barrow  v.  S.,  121  Ga.  187,  48  S.  E. 
950;  S.  V.  Rose,  142  Mo.  418,  44 
g.  W.  329;  S.  V.  Rose,  129  N.  C. 
575,  40  S.  E.  83;  S.  v.  Howser,  12 
N.  D.  495,  98  N.  W.  352;  Bufflngton 
V.  S.,  Ill  Ga.  831,  35  S.  B..  654; 
Petty  V.  S.,  117  Ga.  262,  43  S.  E. 
896. 
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exercise  its  right  to  correct  the  lower  court.®    Consequent- 
ly, and  for  other  reasons, — 

§  1275.  Law  and  Fact  compared. — ^Any  court  will  more 
readily  grant  a  new  trial  for  a  mistake  of  law  than  of  fact. 
For  whatever  right  of  judging  of  the  law  we  concede  to 
the  jury,  the  judge,  to  the  same  extent  as  in  civil  cases,  must 
determine  and  enforce  it  in  behalf  of  defendants.^"  So 
that  if  one  is  convicted  on  evidence  legally  inadequate,  or 
not  covering  every  element  of  the  offence,^ ^  or  because  of  a 
ruling  or  instruction  or  other  step  contrary  to  law  and 
promptly  objected  to  by  him,^^  the  court,  whether  trial  or 


9.  S.  V.  Horn,  34  La.  Ann.  100; 
Valle  V.  S.,  9  Tex.  Ap.  57,  35  Am. 
R.  719;  Clark  y.  S.,  30  Tex.  Ap.  377; 
P.  V.   Stone,   117   N.   Y.   480;    S.  v. 

.  Stowe,  3  Wash.  206;  S.  v.  Romano, 
37  La.  Ann.  98;  Ohms  v.  S.,  49  Wis. 
415;  Maddox  v.  S.,  14  Tex.  Ap.  447; 
Lawson  v.  S.,  13  Tex.  Ap.  264; 
Speer  v.  S.,  26  Tex.  Ap.  173;  P.  v. 
Poucher,  99  N.  Y.  610;  Finley  v.  S., 
61  Ala.  201. 

10.  Ante,  §§  983,-988.  But  see 
Clarke  v.  S.,  35  Ga.  75. 

11  Ante,  §§  977,  1051-1055; 
Fields  V.  S.,  43  Tex.  214;  S.  v.  Pack- 
wood,  26  Mo.  340;  Cicely  v.  S.,  13 
Sm.  &  M.  202;  S.  v.  Miller,  10  Minn. 
313;  Sargent  v.  P.,  64  111.  327; 
Pryor  v.  C,  27  Grat.  1009;  P.  v. 
Lewis,  36  Cal.  531;  Rice  v.  S.,  45 
Ga.  526;  Johnson  v.  S.,  48  Ga.  326; 
Stanton  v.  S.,  13  Ark.  317;  Mains 
V.  S.,  13  Ark.  285;  Hines  v.  S.,  51 
■Ga.  301;  Topolanck  v.  S.,  40  Tex. 
160;  Bailey  v.  S.,  56  Ga.  314; 
Jobe  V.  S.,  1  Tex.  Ap.  183;  S.  v. 
Dieckhoff,  1  Mo.  Ap.  83;  Wynne  v. 
a,.  5  Coldw.  319;  Manuel  v.  P.,  48 
Barb.  548;  Green  v.  S.,  23  Miss. 
509;  S.  V.  Irwin,  80  Mo.  249;  Mun- 
day  V.  C,  81  Ky.  233;  S.  v.  Hamil- 
ton, 17  S.   C.  462;   Wright  v.  S.,  5 


Ga.  Ap.  177,  62  S.  E.  712;  S.  v. 
Hancock,  151  N.  C.  699,  66  S.  E. 
137;  g.  V.  White,  66  W.  Va.  45, 
66  S.  E.  20. 

12.  Ante,  §§  978,  980,  987,  1015; 
Sutton  V.  S.,  41  Tex.  513;  Bivens  v. 
S.,  6  Eng.  455;  S.  v.  Sims,  Dudley 
(Ga.),  2X3;  S.  v.  Nash,  10  Iowa,  81; 
Morgan  v.  S.,  48  Ala.  65;  Williams 
V.  S.,  48  Ala.  85;  Stokes  v.  P.,  53 
N.  Y.  164,  13  Am.  R.  492;  Simpson 
V.  S.,  31  Ind.  90;  C.  v.  Remby,  2 
Gray,  508;  S.  v.  Bailey,  1  S.  C.  1; 
Floyd  V.  Abney,  1  S.  C.  114;  Elmore 
V.  Scurry,  1  S.  C.  139;  S.  v.  Neville, 
6  Jones  N.  C.  423;  Reg.  v.  Wilts,  6 
Mod.  307;  Anonymous,  7  Mod.  53, 
S.  v.  Ingold,  4  Jones,  N.  C.  216,  67 
Am.  D.  283;  Rand  v.  C,  9  Grat. 
738;  Rex  v.  Simons,  Say.  34,  35; 
C.  V.  Green,  17  Mass.  515;  S.  v. 
Gray,  39  Me.  353;  Morehead  v.  S., 
9  Humph.  635;  Leoni  v.  S.,  44  Ala. 
110;  Cato  V.  S.,  9  Fla.  163;  C.  v. 
Manson,  2  Ashm.  31;  S.  v.  Camp, 
23  Vt.  551;  Licett  v.  S.,  23  Ga.  57; 
Drake  v.  C,  10  B.  Monr.  225;  Olds 
V.  C,  3  A.  K.  Mar.  465;  Knoll  v.  S., 
55  Wis.  249,  42  Am.  R.  704;  S.  v. 
Halford,  104  N.  C.  874.  There  are 
objections  which  in  some  or  all 
courts,  may  be  made  for  the  first 
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iippellate,  must  set  aside  the  verdict.^*  It  will  pay  no  re- 
gard to  what  the  jury  thought  of  the  law.  On  the  other 
hand,  the  evidence  is  specially  for  them;  and  though  views 
differ  as  to  how  much  weight  their  opinion  on  the  facts  as 
expressed  in  their  verdict  should  have  on  the  question  of  a 
new  trial,*^  all  accept  it  as  of  considerable  weight,  and 
many  as  nearly  or  quite  conclusive."    Again, — 


time  on  a  motion  for  a  new  trial. 
Ante,  §§  980,  1269;  P.  v.  Ah  Fong, 
12  Cal.  345. 

13.  Kelly  v.  S.,  69  Ind.  418;  S. 
V.  McCarty,  73  Iowa,  51  Bryant  v. 
S.,  106  Ind.  549;  Stephens  v.  S.,  20 
Tex.  Ap.  255;  Jones  v.  S.,  17  Tex. 
Ap.  602;  Loew  v.  S.,  60  Wis.  559; 
Winn  V.  S.,  17  Tex.  Ap.  284;  Mc- 
Mahon  v.  S.,  17  Tex.  Ap.  321;  Mar- 
tindale  v.  S.,  19  Tex.  Ap.  333;  Pres- 
ser  V.  P.,  98  111.  406;  C.  v.  Toland, 
11  Philad.  433;  S.  v.  BlUe,  35  La. 
Ann.  851;  Tobin  v.  P.,  104  111.  665; 
S.  V.  McNinch,  12  S.  C.  89;  S.  v. 
Grate,  68  Mo.  22;  S.  v.  Bridges,  29 
Kan.  138. 

15.  Post,  §  1278. 

16.  P.  V.  Ah  Ti,  9  Cal.  .  16; 
Pleasant  v.  S.,  15  Ark.  624;  U.  S. 
V.  Duval,  Gilpin,  356;  Revel  v.  S., 
26  Ga.  275;  S.  v.  Green,  Kirby,  87; 
Funkhouser  v.  Pogue,  13  Ark.  295; 
Hendryx  v.  Sharp,  13  Ark.  306; 
Mains  v.  S.,  13  Ark.  285;  Alfred 
V.  S.,  6  Ga.  483;  S.  v.  Murphy,  46 
Mo.  347;  Browning  v.  S.,  33  Miss. 
47;  Skinner  v.  S.,  53  Miss.  339; 
Kirby  v.  S.,  3  Humph.  289;  RIggs 
V.  S.,  30  Miss.  635;  Oliver  v.  Chap- 
nian,  15  Tex.  400;  Taylor  v.  S.,  4 
Ind.  540;  Baltzeager  v.  S.,  4  Tex. 
Ap.  532;  Cronk  v.  P.  131  111.  56; 
Hughes  v.  P.,  116  111.  330;  March 
V.  S.,  3  Tex.  Ap.  335. 

Two  Verdicts.  Two  concurring 
verdicts     of    guilty    by     different 


juries,  the  second  on  a  new  trial 
granted  after  the  first,  are  very 
strong,  yet  not  absolutely  conclu- 
sive. S.  V.  Cordes,  1  Rice,  152;  S. 
V.  Cross,  12  Iowa,  66,  79  Am.  D. 
519;  see,  as  sustaining  text, 
Grayson  v.  C,  7  Grat.  613; 
Miller  V.  Ter.,  9  Ariz.  123,  80  P. 
321;  White  v.  S.,  174  Ark.  491,  86 
S.  W.  296;  Ferguson  v.  S.,  92  Cal. 
120,  122  S.  W.  236;  P.  v.  Rigby,  11 
Cal;  Ap.  275,  104  P.  840;  P.  v. 
Ward,  14  Cal.  Ap.  143,  111  P.  265; 
Telfair  v.  S.,  58  Fla.  110,  50  So. 
573;  Davis  v.  S.,  122  Ga.  564,  5» 
S,  E.  376;  P.  v.  Nail,  242  111.  284, 
89  N.  E.  1012;  McCaughey  v.  S., 
156  Ind.  41,  59  N.  E.  169;  Spencer- 
V.  Com.  (Ky.  1909),  122  S.  W.  800; 
S.  V.  Fleetwood,  223  Mo.  66,  122  S. 
W.  696;  S'.  V.  Byrd,  41  Mont.  585, 
111  P.  407;  P.  V.  Furlong,  125  N.  Y. 
S.  164;  S.  V.  Young,  138  N.  C.  571, 
50  S.  E.  213;  S.  v.  Major,  70  S.  C. 
387,  50  S.  E.  13;  Dimmick  v.  U.  S.,. 
70,  C.  C.  A.  141,  135  F.  257;  Burtoa 
V.  U.  S.,  202  U.  S.  344,  26  S.  Ct. 
688,  50  L.  Ed.  1057;  Knox  v.  S., 
164  Ind.  226,  73  N.  E.  255,  108  Am- 
St.  291;  S.  V.  Greenland,  125  Ind. 
141,  100  N.  W.  341;  Turner  v.  Com., 
29  Ky.  L.  981,  76  S.  W.  853;  S.  v. 
Howell,  26  Mont.  3,  66  P.  291;  The- 
citations  on  this  point  might  be- 
indefinitely  extended.  They  are  in- 
numerable in  every  State  of  the 
Union. 
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§1276.  1.  Injury  resulting  or  not.— There  is  a  doctrine 
in  civil  causes/'^  widely  applied  in  criminal,  that  for  a 
thing  done  at  the  trial  contrary  to  the  party's  right,  yet 
resulting  only  in  a  trivial  injury  to  him  (for  the  law  does 
not  regard  small  things),^*  or  in  none,  a  new  trial  will  not 
be  granted;  ^^  as,  where  incompetent  evidence  did  not  in- 


17.  Burton  v.  Thompson,  2  Bur. 
664;  Marsh  v.  Bower,  2  W.  Bl. 
851;  Edmondson  v.  Machell,  2  T. 
R.  4;  Bather  v.  Brayne,  5  C.  B.  653; 
Welsh  V.  Langfield,  16  M.  &  W. 
497,  515,  516;  Edwards  v.  Evans, 
3  East,  451;  Bragg  v.  Boston  and 
Worcester  Rid.,  9  Allen,  54,  57; 
Thorndyke  v.  Boston,  1  Met.  242, 
248,  249;Lynd  v.  Picket,  7  Minn. 
184,  82  Am.  D.  79;  Sharp  v.  John- 
son, 22  Ark.  79;  Barringer  v. 
Nesbit,  1  Sm.  &  M.  22;  Bootle  v. 
Blundell,  19  Ves.  494,  503;  Hamp- 
son  V.  Hampson,  3  Ves.  &  B.  41; 
Farewell  v.  Chaffey,  1  Bur.  54; 
Kllham  v.  Ward,  2  Mass.  236,  267; 
Tomlinson  v.  Driver,  53  Ga.  9; 
Shacklett  v.  Ransom,  54  Ga.  350; 
Porter  v.  Peckham,  44  Cal.  204; 
Rogers  v.  Page,  Brayt.  169;  Breck- 
enridge  v.  Anderson,  3  J.  J.  Mar. 
710;  S.  V.  Beem,  3  Blackf.  222; 
Turner  v.  Lewis,  1  Chit.  265;  Free- 
man v.  Price,  1  Y.  &  J.  402; 
Young  V.  Harris,  2  Cromp.  &  J.  14; 
Packham  v.  Newman,  1  Cromp.  M. 
&  R.  585;  Fleetwood  v.  Taylor,  6 
Dowl.  P.  C.  796;  Scott  v.  Watkin- 
eon,  4  Moore  &  P.  237;  Armstrong 
V.  Free,  2  Hodges,  197;  Garesche  v. 
Deane,  40  Mo.  168;  Bailey  t.  Chap- 
man, 41  Mo.  536;  The  Justices  v. 
Griffin,  &c.  Plank  Road,  15  Ga.  39; 
S.  V.  Seligman,  127  Iowa,  415,  103 
N.  W.  357;  S.  v.  Castigno,  71  Kan. 
851,  80  P.  630;  Mathley  v.  Com.,  120 
ky.  389,  86  S.  W.  988;  White  v. 
Com.,  27  Ky.  L.  R.   561,   85  S.  W. 


753;  Metcalfe  v.  Com.,  27  Ky.  L.  R. 
704,  86  S.  W.  534. 

18.  New  Crim.  Law,  I,  §  213; 
Broom  Leg.  Max.  (2d  Ed.)  106;  P. 
V.  Nichols,  62  Cal.  518;  S.  v.  Re- 
main, 44  Kan.  719;  Stevenson  v. 
S.,  83  Ga.  575;  S.  v.  Guy,  69  Mo. 
430;  P.  v.  Griffith,  146  Cal.  339,  80 
P.  68;  Seats  v.  S.,  122  Ga.  173,  50 
S.  E.  65;  Aiiderson  v.  S.,  122  Ga. 
175,  50  S.  E.  51;  Tuberville  v.  S. 
(Miss.  1905),  38  So.  333;  S.  v.  Rice, 
7  Idaho,  162,  66  P.  87;  Wistrand  v. 
P.,  218  111.  323,  75  N.  E.  891;  MoVey 
V.  S.,  57  Neb.  471,  77  N.  W.  1111; 
Winters  v.  S.,  61  N.  J.  L.  613,  41  A. 
220;  P.  v.  Youngs,  151  N.  Y.  210,  45 
N.  E.  260;  Cremeans  v.  Com.,  104 
Va.  860,  2  L.  R.  A.  (N.  S.)  721,  52 
S.  E.  362. 

19.  Ante,  §§  949  (2),  980b;  Bal- 
lew  V.  S.,  36  Tex.  98 ;  C.  v.  Drew,  4 
Mass.  391,  399;  C.  v.  Turner,  3  Met. 
19,  26;  Lester  v.  S.,  11  Conn.  415; 
S.  V.  Lawson,  14  Ark.  114;  Rachels 
V.  S.,  51  Ga.  374;  Rex  v.  Oldroyd, 
Russ.  &  Ry.  88;  Rex  v.  Ball,  Russ, 
&  Ry.  132;  Rex  v.  Tinckler,  1  Bast 
P.  C.  354;  Manson  v.  S.,  24  Ohio  St. 
590;  Hester  v.  S.,  17  Ga.  130;  Lynes 
V.  S.,  36  Miss.  617;  P.  v.  Scott,  6 
Mich.  287,  297;  S.  v.  Kingsbury,  58 
Me.  238;  S.  v.  Neville,  6  Jones,  N. 
C.  423;  S.  V.  Frank,  5  Jones,  N.  C. 
384;  S.  V.  Pike,  20  N.  H.  344;  C.  v. 
Churchill,  2  Met.  118;  Garrard  v. 
S.,  50  Miss.  147;  Thurmond  v.  S., 
55  Ga.  600;  S.  v.  Potter,  15  Kan. 
302;   Wallace  v.  S.,  28  Ark.  531;  S 
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jfluence  the  result,^"  or  an  erroneous  instruction  ^^  or  rul- 


-V.  Guisenhause,  20  Iowa,  227;  Boyd 
V.  S.,  17  Ga.  194;  Braswell  v.  S.,  42 
-Ga.  609;  Watts  v.  S.,  33  Ind.  237; 
"Wheeler  v.  S.,  23  Ga.  292;  Thomas 
-r  S.,  27  Ga.  287;  C.  v.  Gill,  14  B. 
Monr.  20;  Champ  v.  C,  2  Met.  Ky. 
17,  74  Am.  D.  388;  S.  v.  Jennings, 
18  Mo.  435;  Henderson  v.  S.,  12 
Tex.  525;  Boon  v.  S.,  42  Tex.  237; 
Mitchell  V.  S.,  1  Tex.  Ap.  194;  S.  v. 
Engle,  1  Zab.  347;  S.  v.  Pox,  1 
Butcher,  566;  S.  v.  McCurry,  63  N. 
■C.  33;  S.  V.  Herrick,  12  Minn.  132;, 
-Sarah  r.  S.,  28  Ga.  576;  S.  v. 
•Givens,  5  Ala.  747;  P.  v.  Keith,  50 
<;al.  137;  S.  v.  Ford,  3  Strob.  517, 
note;  Jim  v.  S.,  15  Ga.  535;  Bird  v. 
S.,  14  Ga.  43;  P.  v.  Colmere,  23  Cal. 
■631;  S.  V.  Tindall,  10  Rich.  212; 
Ogle  V.  S.,  33  Miss.  383;  S.  v. 
Orsini,  22  La.  Ann.  93;  S.  v.  Pike, 
■65  Me.  Ill;  Beck  v.  S.,  57  Ga.  351; 
Hill  V.  S.,  43  Ala.  335;  P.  v. 
Donahue,  45  Cal.  321;  Hall  v.  S.,  8 
Ind.  439,  442;  Perkins  v.  C,  7  Grat. 
■651,  56  Am.  D.  123;  U.  S.  v. 
Flowery,  1  Sprague,  109;  S.  v. 
■Camp,  23  Vt.  551,  554;  S.  v.  Floyd, 
15  Mo.  349;  Pines  v.  S.,  21  Ga.  227; 
P.  V.  Vermilyea,  7  Cow.  369;  Myer 
V.  P.,  8  Hun.  528;  Clark  v.  P.,  31  111. 
479;  Young  v.  C,  4  Grat.  550;  S.  v. 
Fuller,  39  Vt.  74;  P.  v.  Rodundo,  44 
•Cal.  538;  S.  v.  Andrews,  29  Conn. 
100,  76  Am.  D.  593;  P.  v.  Ah  Who, 
49  Cal.  32;  Ritzman  v.  P.,  110  111. 
362;  Territory  v.  Hargrave,  1  Ariz. 
■95;  Johnson  v.  S.,  59  Ga.  189; 
Brake  v.  S.,  4  Bax.  361;  Long  v.  P., 
102  111.  331;  S.  V.  Douglass,  7 
Clarke,  Iowa,  413;  Beatey  v.  S.,  16 
Tex.  Ap.  421;  Logan  v.  S.,  17  Tex. 
Ap.  50;  Swinney  v.  S.,  22  Ark.  215; 
Dudney  v.  S.,  22  Ark.  251;  S.  v. 
Owen,  78  Mo.  367;    Parham  v.  S., 


10  Lea,  498;  Smurr  v.  S.,  88  Ind. 
504;  Armstrong  v.  S.,  2  Lea,  190; 
Trowbridge  v.  S.,  74  Ga.  431;  White 
V.  S.,  74  Ark.  489,  86  S.  W.  284; 
Patterson  v.  S.,  122  Ga.  587,  50  S.  E. 
489;  Coppenhaver  v.  S.,  160  Ind. 
540,  67  N.  E.  453;  S.  v.  Giffrow  (la. 
1910),  127  N.  W.  1009;  O'Brien  v. 
Com.,  24  Ky.  Law  Rep.  2511,  74  S. 
W.  666;  S.  V.  Gallehugh,  89  Minn. 
212,  94  N.  W.  723;  S.  v.  Keating, 
223  Mo.  86,  122  S.  W.  699;  Byers  v. 
Ter.,  1  Okla.  Cr.  Ap.  677,  100  P.  261; 
Com.  V.  Razmus,  210  Pa.  609,  60  A. 
264;  S.  V.  Harding  70  S.  C.  395,  50 
S.  E.  11;  Brown  v.  S.,  45  Tex.  Cr. 
Ap.  139,  75  S.  W.  33;  Brown  v.  U. 
S.,  142  Fed.  1,  73  C.  C.  A.  187;  P.  v. 
Molina,  126  Cal.  505,  59  P.  34;  S.  v. 
Mansfield,  52  La.  Ann.  1355,  27  So. 
887;  S.  V.  Lane,  44  W.  Va.  730,  29 
S.  E.  1020. 

20.  McAdams  v.  S.,  8  Lea,  456; 
S.  V.  Jones,  93  N.  C.  611;  P.  y.  Nel- 
son, 85  Cal.  421;  Andrews  v.  S.,  159 
Ala.  14,  48  So.  858;  Smith  v.  S.,  159 
Ala.  68,  48  So.  668;  Moore  v.  S.,  159 
Ala.  97,  48  S'o.  688;  Davis  v.  S.,  159 
Ala.  104',  48  So.  694;  Johnson  v.  P., 
33  Colo.  224,  80  P.  133;  Wooldridge 
V.  S.,  49  Fla.  137,  38  So.  3;  Cook  v. 
S.,  134  Ga.  347,  67  S.  E.  812;  P.  v. 
Nail,  242  111.  284,  89  N.  E.  1012;  S. 
V.  Lewis,  144  Iowa,  483,  123  N.  W. 
168;  S.  V.  Fletcher,  77  N.  J.  L.  346, 
72  A.  33;  P.  v.  Morse,  196  N.  Y. 
306,  89  N.  B.  816;  P.  v.  Monat,  200 
N.  Y.  308,  93  N.  E.  982;  Byers  v. 
Ter.,  1  Okla.  Cr.  Ap.  677,  100  P.  261; 
Rhea  v.  Ter.,  3  Okla.  Cr.  Ap.  230, 
105  P.  314;  Edwards  v.  S.,  5  Okla. 
Cr.  Ap.  20,  113  P.  214;  S.  v.  Duncan, 
88  S.  C.  217,  70  S.  E.  402;  Zachary 
V.  S.  (Tex.  Cr.  Ap.  1909),  122  S.  W. 
263;   Welch    v.    S.    (Tex.-   Cr.    Ap. 
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ing  ^2  proved  harmless,  or  the  verdict  of  the  jury  corrected 
an  error  of  the  court,^^  or  any  wrong  action  against  a  com- 
plaining defendant  brought  him  good.^*  But  the  limits  of 
this  doctrine  in  civil  cases  are  not  quite  identical  in  all 
courts;  ^^  and  some  restrict  it  more  in  criminal  than  in. 
civil.  Thus,  in  Kentucky,  if  in  a  criminal  cause  evidence 
directly  to  the  issue  is  improperly  rejected,  a  new  trial  will 
be  granted  though  the  verdict  on  the  whole  is  right,  contrary 
to  the  rule  in  civil  suits.^^  And  there  may  be,  in  some  of 
the  States,  statutes  having  the  like  effect.^''     Still, — 

2.  That  Error  presumes  Injury, — for  which  the  usual 
redress  will  be  granted,  is  a  sort  of  general  rule  in  these- 
criminal  cases.^®     But  the  admission  of  mere  irrelevant. 


1909),  122  S.  W.  880;  Haywood  v. 
S.  (Tex.  Cr.  Ap.  1911),  134  S.  W. 
218;  S.  V.  Simoms,  52  Wash.  132, 
100  P.  269;  Dimmick  v.  U.  S.,  70  C. 
C.  A.  141,  (Cal.  1905),  135  P.  25. 
'  21.  Dacey  v.  P.,  116  111.  555; 
Lang  V.  S.,  16  Lea,  433;  S.  v.  Slin- 
gerland,  19  Nev.  135;  S.  v.  Hall,  141 
Wis.  30,  123  N.  W.  251;  Sawyer  v. 
U.  S.,  202  XJ.  S.  150,  50  L.  Ed.  972, 
26  S.  Ct.  575;  Ackerson  v.  S.,  76 
Ark.  301,  89  S.  W.  550;  P.  v.  Bun-, 
kers,  2  Cal.  Ap.  197,  84  P.  364; 
Johnson  v.  S.,  51  Fla.  44,  40  So. 
678;  Meul  v.  S.,  198  111.  258,  64  N. 
E.  1106;  White  v.  S.,  37  Ind.  Ap.  95, 
76  N.  E.  554;  S.  v.  Cummings,  128 
Iowa,  522,  105  N.  W.  57,  and  very 
many  others  too  numerous  to  cite. 

22.  Self  V.  S.,  28  Tex.  Ap.  398; 
0.  V.  Quinn,  150  Mass.  401;  P.  v. 
McKeehan,  11  Cal.  Ap.  443,  105  P. 
273;  S.  V.  Welford,  129  R.  I.  450,  72 
A.  396. 

23.  S.  V.  Grady,  83  N.  C.  643; 
C.  V.   Quinn,   150  Mass.  401;    P.  v. 

24.  White  v.  S.,  10  Tex,  Ap.  381; 
Hannum  v.  S.,  90  Tenn.  647. 

25.  See,  for  example,  Wright  v. 
Tatham,  7  A.  &  B.  313,  330. 


26.  Cornelius  v.  C,  15  B.  Monr. 
539,  547.  A  similar  doctrine  pre- 
vails in  Tennessee.  Peck  v.  S.,  Z 
Humph.  78,  88;  Morehead  v.  S.,  » 
Humph.  635.  Also-  in  Texas,  Draper 
V.  S.,  22  Tex.  400.  And  see  P.  v. 
Williams,  18  Cal.  187;  Frain  v.  S., 
40  Ga.  529;  Gaines  v.  Buford,  1. 
Dana,  481 ;  Wardell  v.  Hughes,  3- 
Wend.  418;  Gillespie  v.  Gillespie,  2" 
Bibb,  89. 

27.  Terry  v.  S.,  17  Ga.  204  (com- 
pared with  Boyd  v.  S.,  17  Ga.  194. 

28.  Tyson  v.  S.,  14  Tex.  Ap.  388; 
S.  V.  Estoup,  39  La.  Ann.  906; 
Vaughan  v.  S.,  83  Ala.  55;  S.  v. 
Chlng  Ling,  16  Ore.  419;  P.  v.  Curtis, 
52  Mich.  616 ;  Gallaher  v.  S.,  17  Fla. 
370;  S.  V.  Alphin,  84  N.  C.  745;  S. 
V.  Kreiger,  71  Iowa,  40;  Preston  v. 
S.,  4  Tex.  Ap.  186;  C.  v.  Taylor,  10- 
Phila.  184;  S.  v.  McGrath,  73  Mo. 
181;  Hill  V.  S.,  146  Ala.  691,  40  So. 
387;  P.  V.  Richards,  136  Cal.  127, 
68  P.  477;  S.  v.  Wheeler,  129  Iowa, 
100,  105  N.  W.  374;  S.  v.  Shipley, 
174  Mo.  512,  74  S.  W.  612;  S.  v. 
Coleman,  186  Mo.  151,  69  L.  R.  A. 
381,  84  S.  W.  978;  McElroy  v.  XJ.  S., 
164  TJ.  S.  76,  17  S.  Ct.  31,  47  L.  Ed. 
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testimony  does  not,  prima  facie?^    In  line  with  the  forego- 
ing views, — 

§  1277.  1.  Judicial  Discretion,— rather  than  strict  law,, 
oommonly  determines  whether  or  not  to  grant  a  new  trial.^** 
Even  where  the  application  is  by  bill  of  exceptions  or  writ 
of  error,  it  will  be  unsuccessful  if,  in  the  particular  in- 
stance, the  wrong  resulted  in  no  injury  to  the  applicant.^  ^ 
Hence, — 

2.  Satisfied  with  Verdict. — It  is  a  rule  widely  govern- 
ing in  these  cases  and  reconciling  multitudes  of  seeming 
conflicts  in  them,  that,  on  whatever  grounds  the  new  trial 
is  asked,  the  court  will  look  through  the  entire  proceed- 
ings which  led  to  the  verdict,  consider  in  connection  with 
them  the  new  facts  and  reasons,  and  order  the  reversal  if 
it  deems  there  was  injustice  which  probably  may  be  cor- 
rected, otherwise  refuse.  And  this  is  why,  as  stated  a 
little  way  back,^^  the  trial  court  can  act  more  freely  hereon 
than  a  court  of  review.  This  general  doctrine  embraces 
many  minor  ones,  some  of  which  appear  in  the  cases  cited 

355.    There  are  however  many  ex-  son,  2  Ashm.  31;  Tefft  v.  Marsh,  1 

ceptions    to    the   rule,    as    for   ex-  W.  Va.  38;    Howser  v.   C,  51  Pa. 

ample  irregularities  in  summoning  332;  Smith  v.  S.,  165  Ala.  50,  51  So. 

jurors.     Queenan  v.  Ter.,  11  Okla.  610;  Pough  v.  S.,  7  Ga.  Ap.  610,  6T 

261,  71  P.  218,   61  L.    R.    A.    324;  S.  E.  695;   S.  v.  Anderson,  85  S.  C. 

affirmed  190  U.  S.  548,  47  L.  Ed.  575,  229,  67  S.  E.  237;  Higgins  v.  U.  S., 

23  S.  Ct.    762;    absence    of    judge  108  C.  C.  A.  48, 185  Fed.  710;  Pickett 

from   court  room.     S.   v.   Carnagy,  v.  U.  S.,  30  S.  Ct.  265,  216;    U.  S. 

106  Iowa,  483,  76  N.  W.  805;  excus-  456. 

ing  a  juror.    S.  v.  Pray,  126   Iowa,         31.     New  Crim.  Law,  I,   §§  930- 

249,  99  N.  W.  1065;  misconduct  of  932;   S.  v.  Pike,  65  Me.  Ill;   S.  v. 

juror.     S.  V.  O'Connor,  6  Kan.  Ap.  Fox,  1  Butcher,  566;   S.  v.  Brette. 

770,  50  P.  949;  remarks  of  counsel.  6  La.  Ann.  658;   C.  v.  Kimball,  24 

Reed  v.  S.,  66  Neb.  184,  92  N.  W.  Pick.  366;   Dave  v.  S.,  22  Ala.  23; 

321.  Rlgsby   v.    S.,    152   Ala.    9,    44    So. 

29.  S.  V.  Parker,  106  N.  C.  711;  608;  P.  v.  Hower,  151  Cal.  638,  91 
Fletcher  v.  S.,  60  Miss.  675.  See  P.  507;  P.  v.  Fitts,  4  Cal.  Ap.  432, 
Moon  v.  S.,  68  Ga.  687;  P.  v.  Barn-  91  P.  536;  Moody  v.  S.,  1  Ga.  Ap. 
hart,  59  Cal.  402;  P.  v.  Lee  Ah  Yute,  772,  58  S.  E.  262;  Carter  v.  S.,  2 
60  Cal.  95;  P.  v.  Laverty,  9  Cal.  Ap.  Ga.  Ap.  254,  58  g.  E.  532;  P,  v. 
756,  100  P.  899.  Rudoff,  149   111.  App.  215. 

30.  Ante,  §  949b  (2);  C.  v.  Man-         32.    Ante,  §  1274. 


1114 


New  Cbimjnal  Pkocedueb. 


§J278 


in  the  note,^®  but    only  the    following  need    be    particu- 
larized:— 

§  1278.  A  Verdict  against  Evidence,^unlike  onq  against 
law,  which  will  be  set  aside  as  of  course,-''*  appeals  rather, 
to  the  judicial  discretion.  It  is  difficult  to  perceive  how  in 
a.  criminal  case  wherein,  on  a  broad  view,  the  State  is  even 
more  prejudiced  by  an  unjust  conviction  than  the  defend- 
ant,''^ the  judicial  mind  can  be  satisfied  with  a  verdict  of 
guilty  which,  after  giving  the  opinion  of  the  jury  all  due 


33.  Cooper  v.  S.,  53  Miss.  393; 
Dacy  V.  S.,  17  Ga.  439;  Robertson 
V.  S.,  38  Tex.  187;  Curtis  v.  S.,  6 
Coldw.  9;  S.  V.  Winningliam,  10 
Ricli.  257;  March  v.  S.,  44  Tex.  64; 
Trulock  V.  S.,  1  Iowa,  515;  Pillsm- 
tpn  V.  S.,  19  Tex.  214;  Boxley  v.  C, 
24  Grat.  649;  Landers  v.  S.,  35  Tex. 
359;  Eosencrants  v.  S.,  6  Ind.  407; 
P.  V.  Taylor,  36  Cal.  255;  Haynes 
Y.  S.,  45  Ind.  424;  P.  v.  Phillips,  42 
N.  Y.  200;  P.  V.  Acosta,  10  Cal.  195; 
S.  V.  Ross,  2  Dutcher,  224;  Staten  v. 
S.,  30  Miss.  619;  Nelms  v.  S.,  13  Sm. 
&  M.  500,  53  Am.  D.  94;  Jones  v. 
P.,  2  Colo.  351;  Reg.  v.  Helston,  10 
Mod.  202;  S.  v.  Watklns,  9  Conn. 
47;  Son  v.  P.,  12  Wend.  344;  Wray 
T.  P.,  78.  111.  212;  Worthy  v.  S.,  44 
Ga.  449;  Tuberville  v.  S.,  4  Tex. 
128;  O'Shields  v.  S.,  55  Ga.  696; 
Jackson  v.  S.,  54  Ga.  439;  S.  v. 
Posey,  4  Strob.  142;  Blemer  v.  P., 
76  111.  265;  McWhlrt's  Case,  3  Grat. 
594,  46  Am.  D.  196;  P.  v.  Hamilton, 
46  Cal.  540;  S.  v.  Scates,  3  Strob. 
106;  V.  S.  V.  Harding,  1  Wal.  Jr. 
127;  C.  V.  Doughty,  139  Pa.  383; 
Young  V.  S.,  30  Tex.  Ap.  308;  S.  v. 
Harp,  31  Kan.  496;  Robinson  v.  S., 
82  Ga.  535;  P.  v.  Benson,  52  Cal. 
380;  P.  V.  Montague,  71  Mich.  318; 
Bostick  V.  S.,  10  Tex.  Ap.  705;  Cres- 
■well  V.  S.,  14  Tex.  Ap.  1;  Moncallo 
V.  S.,  12  Tex.  Ap:  171;  Norris  v.  P., 


101  111.  408;  Cochlin  v.  P.,  93  111. 
410;  P.  V.  Bielfus,  59  Mich.  576;  S. 
V.  Smith,  73  Iowa,  32;  Jack  v.  S.,  20 
Tex.  Ap.  656;  S.  v.  Dodson,  72  Mo. 
283;  P.  V.  Stone,  117  N,  Y.  480^ 
Carr  v.  S.,  24  Tex.  Ap.  562,  5  Am. 
St.  905;  S.  V  Newkirk,  80  Ind.  131; 
Baker  v.  S.,  4  Tex.  Ap.  223;  Brown 
V.  S.,  60  Miss.  447;  S.  v.  Rhea,  25 
Kan.  576;  Wood  v.  S.,  34  Ark.  341, 
36  Am.  R.  13;  C.  v.  White,  147 
Mass.  76;  Dumas  v.  S.,  63  Ga.  600; 
Cartwright  V.  S.,  12  Lea,  620;  S.  v. 
Bancrot,  22  Kan.  170;  Morrow  v.  S., 
57  Miss.  836;  Alexander  v.  S.,  17 
Tex.  Ap.  614;  Territory  v.  Adolfson, 
5  Mont.  237;  Scott  v.  S.,  12  Tex.  Ap. 
594;  Sherman  v.  S.,  17  Fla.  888; 
Hester  v.  S.,  15  Tex.  Ap.  567;  Harri- 
son V.  S.,  16  Tex.  Ap.  325;  Wash- 
ington V.  S.,  16  Tex.  Ap.  376;  Mc- 
Nair  v.  S.,  14  Tex.  Ap.  78;  Adams 
V.  S.,  10  Tex.  Ap.  677;  Ellis  v.  S., 
10  Tex.  Ap.  540;  Brite  v.  S.,  10  Tex. 
Ap.  368;  Woolfolk  v.  S.,  85  Ga.  69; 
Connaghan  v.  P.,  88  111.  460;  P.  v. 
Kemmler,  119  N.  Y.  580;  Epperson 
V.  S.,  5  Lea,  291;  S.  v.  Hopper,  71 
Mo.  425;  Robinson  v.  S.,  33  Ark. 
180;  S.  V.  Leppere,  66  Wis.  355; 
Cheek  v.  S.,  171  Ind.  98,  85  N.  E. 
779;  Cordes  v.  S.,  54  Tex.  Cr.  Ap. 
204,  112  S.  W  943. 

34.  Ante,  §  1275. 

35.  Ante,  §  1092. 
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Aveight,®"  creates  still  the  distinct  and  not  unreasonable 
apprehension  that  it  was  a  great  wrong,  though  the  show- 
ing of  this  is  not  absolute,  alike  to  both  parties  in  the  con- 
troversy. That  such  a  verdict  cannot  stand,  reasonably 
accords  with  the  utterances  of  some  of  the  courts:  ^^  while, 
on  the  other  hand  others  leave  the  responsibility  almost 
■or  quite  without  judicial  revision  to  the  jury;  and,  between 
these  outer  views,  there  are  varying  middle  ones.  Yet  the 
■doctrine  here  commended  is  of  necessity  practically  much 
restricted  in  a  court  of  review.^® 


36.  Ante,  §  1275. 

37.  Ante,  §  1273;  Peri  v.  P.,  65 
111.  17,  24;  Owens  v.  S.,  35  Tex.  361; 
Galloway  v.  S.,  41  Tex.  289;  Turner 
V.  S.,  38  Tex.  166;  S.  v.  Webb,  41 
Tex.  67,  76;  Falk  v.  P.,  42  111.  331; 
Simpson  v.  S.,  3  Tex.  Ap.  425;  S.  v. 
Hammond,  5  Strob.  91;  Garland  y. 
S.,  2  Swan  (Tenn.),  18;  Leake  v.  S., 
10  Humph.  144;  Copeland  v.  S.,  7 
Humph.  479;  Cochran  v.  S.,  7 
Humph.  544;  Williams  v.  S.,  20  Pla. 
391;  Lee  v,  S.,  71  Ga.  260;  Small 
V.  S.,  20  Pla.  780;  Tarin  v.  S.,  19 
Tex.  Ap.  359;  Powell  v.  S.,  11  Tex. 
Ap.  401;  Lovelady  v.  S.,  14  Tex.  Ap. 
545;  Hardeman  v.  S.,  12  Tex.  Ap. 
350;  Wright  v.  S.,  21  Neb.  496; 
Bachman  v.  P.,  8  Colo.  472;  Petite 
V.  P.,  8  Colo..  518;  S.  v.  Goodson, 
107  N.  C.  798;  Clarke  v.  P.,  16  Colo. 
511;  Reynolds  v.  S.,  29  Tex.  Ap. 
368;  Marlatt  v.  P.,  104  111.  364;  Bar- 
nett  V.  S.,  17  Tex.  Ap.  191;  Over- 
man V.  S.,49  Ark.  364;  P.  v.  Freeman, 
244  111.  590,  91  N.  E.  708;  S.  v.  John- 
son, 85  S.  C.  265,  67  S.  E.  453; 
Cooper  V.  S.,  58  Tex.  Cr.  Ap.  598, 
126  S.  W.  862;  Hardy  v.  Com.,  110 
Va.  910,  67  S.  E.  522. 

Rashness  In  jury.  The  rule  in 
civil  causes  that  the  "court  will 
not  grant  a  new  trial  upon  the 
facts,  unless  the  jury  shall  appear 


to  have  been  guilty  of  great  rash- 
ness, does  not  apply  to  criminal." 
Dains  v.  S.,,  2  Humph.  439;  Bedford 
V.  S.,  5  Humph.  552. 

38.  C.  V.  Dillane,  1  Gray,  483; 
March  v.  S.,  35  Tex.  115;  Bivens  v. 
S.,  6  Eng.  455;  S.  v.  Dame,  15  Mo. 
263;  P.  V.  Ardaga,  51  Cal.  371;  S. 
V.  Johnson,  40  Conn.  136  P.  v.  Ah 
Loy,  10  Cal.  301;  S.  v.  Powers,  1 
Ga.  Decis.  150;  S.  v.  Jeffreys,  3 
Murph.  480;  S.  v.  Peter,  1  Ga. 
Decis.  46;  Giles  v.  S.,  6  Ga.  276; 
Guilford  v.  S.,  24  Ga.  315;  Dixon  v. 
S.,  22  Ark.  213;  Carr  v.  S.,  13  Ga. 
328;  P.  V.  Baker,  39  Cal.  686;  Gib- 
bons V.  P.,  23  111.  518;  Newman  v. 
S.,  26  Ga.  633;  S.  v.  Carr,  13  Vt. 
571;  Reynolds  v.  S.,  24  Ga.  427; 
Thomasson  v.  S.,  22  Ga.  499; 
Tipper  v.  C,  1  Met.  Ky.  6;  S.  v. 
McClure,  25  Mo.  338;  Williams  v. 
S.,  45  Ind.  157;  Joseph  v.  S.,  47  Ind. 
255;  S.  V.  Madden,  35  Iowa,  511; 
Holcombe  v.  S.,  28  Ga.  66;  Winfield 
V.  S.,  3  Green,  Iowa,  339;  P.  v. 
Simpson,  50  Cal.  304;  Thompson  v. 
S.,  55  Ga.  47;  Mitchell  v.  S.,  55  Ga. 
556;  Thurmond  v.  S.,  55  Ga.  600; 
O'Shields  v.  S.,  55  Ga.  696;  Palmer 
V.  P.,  4  Neb.  68;  C.  v.  Cunningham, 
104  Mass.  545;  Cook  v.  S.,  29  Ga. 
76;  Bennett  v.  S.,  13  Ark.  694; 
Stanton  v.  S.,  13  Ark.  317;  Pryor  v. 
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§  1279.  Newly  discovered  Evidence, — equally  in  crim- 
inal causes  as  in  civil,^®  is  a  common — ^perhaps  the  most 
common — ground  of  application  for  a  new  trial.*"  The  dis- 
covery must  have  been  since  the  trial,* ^  the  delay  in  the 
discovery  must  not  have  been  from  want  of  diligence,*^  and 


C,  27  Grat.  1009;  Gibson  v.  S.,  9 
Ind.  264;  S.  v.  Lament,  2  Wis.  437; 
S.  V.  Lyon,  12  Conn.  487;  S.  v. 
Fisher,  2  Nott  &  McC.  261;  S.  v. 
Bird,  1  Mo.  585;  P.  v.  Townsend, 
Col.  Cas.  68;  Carpenter  v.  S.,  26 
Ga.  622;  S.  v.  Glovery,  10  Nev.  24; 
Raines  v.  S.,  33  Ga.  571;  Cicely  v. 
S.,  13  Sm.  &  M.  202;  S.  v.  Moody, 
24  Mo.  560;  Whiteside  v.  S.,  4 
Coldw.  175;  Shannon  v.  S.,  57  Ga. 
482;  Smith  v.  S.,  63  Ga.  90;  Griggs 
V.  S.,  59  Ga.  738;  Jones  v.  S.,  12 
Tex.  Ap.  156;  Whitehurst  v.  C,  79 
Va.  556;  Williams  v.  S.,  61  Wis. 
281;  Tlmbrook  v.  S.,  18  Tex.  Ap.  1; 
Jambor  v.  S.,  75  Wis.  664;  S.  v. 
Howell,  100  Mo.  628;  P.  v.  Stone, 
117  N.  Y.  480;  P.  v.  Dunne,  80  Cal. 
34;  Stefty  v.  P.,  130  m.  98;  Cronk 
V.  P.,  131  111.  56;  Monroe  v.  S.,  10 
Neb.  448;  Hicks  v.  S.,  25  Fla.  535; 
Finchim  v.  C,  83  Va.  689;  S.  v. 
Clawson,  32  Mo.  Ap.  93;  P.  v. 
Russo,  8  Cal.  Ap.  636,  97  P.  700; 
Gentry  v.  S.,  7  Ga.  Ap.  713,  67  S.  E. 
1045;  P.  V.  Feinberg  (111.  1908),  86 
N.  E.  584;  Craig  v.  S.,  171  Ind.  317, 
86  N.  B.  37;-  S.  v.  Goforth,  136  Mo. 
Ill,  37  S.  W.  801;  S.  v.  Sebastian, 
215  Mo.  58,  114  S.  W.  522;  S.  v. 
Conway,  38  Mont.  42,  98  P.  654;  S. 
V.  Roberts,  64  W.  Va.  498,  63  S.  E. 
282. 

39.  Shultz  V.  S.,  5  Tex.  Ap.  390; 
Smith  V.  S.,  60  Tex.  Or.  Ap.  81,  131 
S.  W.  313. 

40.  Anderson  v.  S.,  43  Conn.  514, 
21   Am.   R.   669;    S.   v.   Lockler,   2 


Root,  84;    Scott  v.  S.,  1  Root,  155. 
Contra,  S.  t.  Harding,  2  Bay,  267. 

41.  White  V.  S.,  17  Ark.  404;  U. 
S.  V.  Smith,  1  Saw.  277;  Holeman 
V.  S;,  13  Ark.  105;  S.  v.  Ray,  53 
Mo.  345,  349;  Williams  v.  S.,  7  Tex. 
Ap.  163;  Stalcup  v.  S.,  129  Ind.  519; 
Bryant  v.  S.,  80  Ga.  272;  Berry  v. 
S.,  87  Ga.  579;  Barrow  v.  S.,  80  Ga. 
191;  Hutchinson  v.  S.,  6  Tex.  Ap. 
468.  If  evidence  is  discovered  after 
the  proper  time  for  introducing  it, 
yet  before  verdict — see  ante,  §  966 — 
application  should  be  made  for  leave 
to  submit  it  to  the  jury  out  of  its 
order;  in  the  absence  of  which,  it 
will  not  furnish  ground  for  a  new 
trial.  Higden  v.  Hlgden,  2  A.  K. 
Mar.  42;  U.  S.  v.  Gibert,  2  Sum- 
ner, 19;  P.  V.  Vermilyea,  7  Cow.  369; 
Oneal  v.  S'.,  47  Ga.  229;  Enson  v.  S., 
58  Fla.  37,  50  So.  948;  Brooks  v. 
S.,  103  Ga.  50,  29  S.  E.  485;  Oliver 
V.  S.,  7  Ga.  Ap.  695,  67  S.  E.  886; 
S.  V.  Bond,  12  Idaho,  424,  86  P.  43; 
Barrentine  v.  S.  (Miss.  1910),  51 
So.  275;  Sellman  v.  S.,  56  Tex.  Or. 
Ap.  280,  119  S.  W.  682;  Coleman. 
V.  S.,  58  Tex.  Cr.  Ap.  451,  126  S. 
W.  573;  Cooper  v.  S.,  58  Tex.  Cr. 
Ap.  598,  126  S.  W.  862;  Hurst  v. 
Ter.,  16  Okla.  600,  86  P.  280;  S.  v. 
Magus,  36  Ore.  38,  52  P.  892. 

42.  Avery  v.  S.,  26  Ga.  233; 
Bourland  v.  Skimnee,  6  Eng.  671; 
P.  V.  Mack,  2  Par.  Cr.  673;  White- 
V.  S.,  17  Ark.  404;  C.  v.  Murray,  2 
Ashm.  41;  C.  v.  Williams,  2  Ashm. 
69;    Runnels    v.    S.,    28    Ark.    121; 
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ordinarily  the  purpose  of  the  new  evidence  must  not  be  to 
establish  a  defense  before  known.**  With  rare  exceptions, 
it  must  not  be  to  the  same  matter  with  that  heard  on  the 
trial,  termed  cumulative;  yet  such  when  very  conclusive, 
will  suffice.**    It  must  presumably  be  forthcoming  at  the 


Oneal  v.  S.,  47  Ga.  229;  Roberts  v. 
S.,  3  Kelly,  310;  Bennett  v.  C,  8 
Xielgh,  745 ;  Thompson  v.  C,  8  Grat. 
«37;  Yanez  v.  S.,  20  Tex.  656;  Wil- 
liams V.  S.,  4  Tex.  Ap.  255;  Has- 
selmeyer  v.  S.,  6  Tex.  Ap.  21;  Huff- 
man V.  S.,  28  Tex.  Ap.  174;  Fogarty 
T.  S.,  80  Ga.  450;  Cooper  v.  S.,  16 
Tex.  Ap.  341;  Reagan  v.  S.,  28  Tex. 
Ap.  227,  19  Am.  St.  833;  S.  v.  Stowe, 
S  Wash.  206;  High  v.  Ter.,  12  Ariz. 
146,  100  P.  448;  P.  v.  Freeman,  92 
■Cal.  359,  28  P.  261;  Klink  v.  P.,  16 
Colo.  467,  27  P.  1062;  Harper  v.  S., 
131  Ga.  771.  63  S.  E.  339;  Aholtz  v. 
P.,  121  111.  560,  13  N.  E.  524;  P.  v. 
"Williams,  242  111.  197,  89  N.  E.  1030; 
Meurer  v.  S.,  129  Ind.  587,  29  N.  E. 
S92;  Cheek  v.  S.,  171  Ind.  98,  85 
N.  E.  779;  S.  V.  Pell,  140  Iowa,  655, 
119  N.  W.  154;  Cox  v.  Com.  (Ky. 
1909),  118  S.  W.  282;  S.  t.  Keaveily, 
49  La.  Ann.  667,  21  So.  730;  S.  v. 
■Fink,  127  La.  190,  53  So.  519;  Day 
TT.  S.,  91  Miss.  239,  44  So.  81;  S.  v. 
lloses,  139  Mo.  217,  40  S.  W.  883; 
T.  V.  Landlero,  192  N.  Y.  304,  85  N. 
:E.  132;  Cook  v.  S.,  4  Okla.  Cr.  Ap. 
519,  111  P.  660;  Davis  v.  S.,  52 
Tex.  Cr.  149,  106  S.  W.  144;  Evans 
V.  S.,  55  Tex.  Cr.  Ap.  649,  117  S. 
"W.  820;  S.  V.  Sargood,  80  Va.  '412, 
•68  A.  515,  130  Am.  St.  992;  S.  v. 
Stowers,  66  W.  Va.  198,  66  S.  E. 
323. 

43.  Case   v.    S.,   5    Ind.   1;    New- 
oomh  V.  S.,  37  Miss.  383. 

44.  Andersen  v.  S.,  43  Conn.  514, 
21  Am.  R.  669;   O'Shields  v.  S.,  55 


Ga.  696;  S.  v.  Stumbo,  26  Mo.  306; 
Palmer  v.  Flske,  2  Curt.  C.  C.  14; 
S.  V.  Larrimore,  20  Mo.  425;  Briggs 
V.  Gleason,  27  Vt.  114;  Potter  v. 
Padelford,  3  R.  I.  162;  Bixby  v.  S., 
15  Ark.  395;  Gardner  v.  Gardner, 
2  Gray,  434;  Jackson  v.  SharfC,  1 
Ore.  246;  Burnett  v.  Phalon,  4 
Bosw.  622;  Loeffner  v.  S.,  10  Ohio 
St.  598;  Harris  v.  Rupel,  14  Ind. 
209;  Morrison  v.  Stewart,  24  111. 
24;  Brown  v.  S.,  51  Ga.  502;  Long 
V.  S.,  54  Ga.  564;  Coggin  v.  Jones, 
29  Ga.  257;  Milton  v.  Blaekshear, 
8  Fla.  161;  Newcomb  v.  S.,  37  Miss. 
383;  P.  V.  Fong  Ah  Sing,  70  Cal. 
8;  S.  V.  Gleason,  68  Iowa,  618;  S. 
v.  Starnes,  97  N.  C.  423;  Klein  v. 
P.,  113  111.  596;  S.  v.  McCool,  34 
Kan.  613;  S.  v.  Rockett,  87  Mo.  666; 
Collins  V.  P.,  103  111.  21;  S'ahlinger 
V.  P.,  102  111.  241;  C.  v.  Kane,  12 
Phila.  630;  S.  v.  Oeder,  80  Iowa, 
72;  Territory  v.  Bryson,  9.  Mont. 
32;  Langdon  v.  P.,  133  111.  382; 
Meurer  v.  S.,  129  Ind.  587;  Terry 
V.  S.,  3  Tex.  Ap.  236;  S.  v.  Rede- 
meier,  71  Mo.  173,  36  Am.  R.  462; 
Kinney  v.  P.,  108  111.  519;  High  v. 
Ter.,  12  Ariz.  146,  100  P.  448;  P.  v. 
Demasters,  109  Cal.  607,  608,  42  P. 
236;  Adams  v.  S.,  56  Fla.  1,  46  So. 
152;  Shelton  v.  S.,  132  Ga.  413,  64 
S.  E.  262;  Burge  v.  S.,  133  Ga.  431, 
66  S.  E.  243;  Clark  v.  S.,  7  Ga.  Ap. 
609,  67  S.  E.  697;  Langdon  v.  P., 
133  m.  382,  24  N. .  E.  874;  P.  v. 
Probst,  237  111.  390,  86  N.  E.  588; 
Stalcup  v.  S.,  129  Ind.  519,  28  N.  B. 
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new  trial,*  ^  relevant,  and  so  full  and  sucli  in  other  re- 
spects as  may  probably  change  the  result.*^  Therefore 
w^hat  serves  merely  to  impeach  a  witness,*''  or  to  show  him 


1116;  S.  V.  Gleason,  68  Iowa,  618, 
27  N.  W.  785;  S.  v.  Tyson,  56  Kan. 
686,  44  P.  609;  Hamblin  v.  S.,  81 
Neb.  148,  115  N.  W.  850;  P.  v. 
Jones,  115  N.  Y.  S.  800;  S.  v.  Work- 
man, 39  S.  C.  151,  17  S.  B.  694;  S.  v. 
Raice,  24  S.  D.  Ill,  123  N.  W.  708; 
Evans  v.  S.,  55  Tex.  Cr.  App.  649, 
117  S.  W.  820;  Reagan  v.  S.  (Tex. 
Cr.  Ap.  1910),  124  S.  W.  685;  P.  v. 
Peacock,  5  Utah,  240,  14  P.  332; 
S.  V.  Hunter,  18  Wash.  670,  52  P. 
247;  S.  V.  Stowers,  66  W.  Va.  198, 
66  S.  B.  323. 

45.  Friar  v.  S.,  3  How.  (Miss.) 
422. 

46.  Young  V.  S.,  56  Ga.  403; 
White  V.  S.,  17  Ark.  404;  U.  S.  v. 
Smith,  1  Saw.  277;  S.  v.  Burge, 
7  Iowa,  255;  Avery  v.  S.,  26  Ga. 
233;  Rainey  v.  S.,  53  Ind.  278;  Ash 
v.  S.,  56  Ga.  583;  Long  v.  S.,  51  Ga. 
564;  S.  v.  J.  W.,  1  Tyler,  417;  Oneal 
V.  S.,  47  Ga.  229;  Jones  v.  S.,  48 
Ga.  163;  Lynes  v.  S.,  46  Ga.  208; 
Teal  V.  S.,  22  Ga.  75,  68  Am.  D. 
482;  Wise  v.  S.,  24  Ga.  31;  S.  v. 
Locke,  26  Mo.  603;  Carter  v.  S.,  46 
Ga.  637;  Holeman  v.  S.,  13  Ark. 
105;  Attaway  v.  S.,  56  Ga.  363; 
Giles  V.  S.,  6  Ga.  276;  Carr  v.  S., 
14  Ga.  358;  Meeks  v.  S.,  57  Ga. 
329;  Peterson  v.  S.,  50  Ga.  142; 
Phillips  v.  S.,  62  Ga.  296;,  Thomp- 
son V.  S.,  60  Ga.  619;  Rollins  v. 
S.,  61  Ga.  430;  Wilson  v.  S.,  80  Ga. 
357;  Wheeler  v.  C,  86  Va.  658; 
Smith  V.  S.,  28  Tex.  Ap.  309;  Ter- 
ritory V.  Bryson,  9  Mont.  32;  S.  v. 
Young,  35  S.  C.  590;  Moore  v.  S., 
18  Tex.  Ap.  212;  Llndley  v.  S.,  11 
Tex.  Ap.  283;  Heskew  v.  S.,  14  Tex. 


Ap.  606;  Fisher  v.  P.,  103  111.  101; 
P.  v.  Stanford,  64  Cal.  27;  Dunhan* 
V.  S.,  3  Tex.  Ap.  465;  S.  v.  Stain,. 
82  Me.  472;  Black  v.  S„  27  Tex. 
Ap.  495;  Kemp  v.  S.,  28  Tex.  Ap. 
519;  Fletcher  v.  P.,  117  111.  184; 
Morse  v.  S.,  108  Ind.  599;  Graham  v. 
S.,  102  Ga.  670,  29  S.  B.  582;  Scott 
V.  S.,  122  Ga.  138,  50  S.  E.  49;  Tay- 
lor V.  S.,  132  Ga.  235,  63  S.  E.  1116; 
Jones  V.  S.,  135  Ga.  357,  69  S.  E. 
527;  S.  v.  Bond,  12  Idaho,  424,  86  P. 
43;  S.  V.  Ferguson,  114  La.  70,  3S 
So.  23;  S.  V.  Nelson,  91  Minn.  143, 
97  N.  W.  652;  P.  v.  Gambacorta,  19T 
N.  Y.  181,  90  N.  E.  809;  S.  v. 
Laper,  26  S.  D.  151,  128  N.  W.  476; 
Huggins  V.  S.,  60  Tex.  Cr.  Ap.  214, 
131  S.  W.  596;  Kerr  v,  S.,  63  Neb. 
115,  88  N.  W.  240;  S.  v.  Kohne,  48 
W.  Va.  335,  37  S.  B.  953;  S.  v.  Lane, 
44  W.  Va.  730,  29  S.  E.  1020;  S.  v. 
Lejeune,  52  La.  Ann.  463,  26  So.  992; 
P.  V.  Buckley,  143  Cal.  375,  77  P. 
169. 

47.  Hauck  v.  S.,  1  Tex.  Ap.  357; 
Gibbs  V.  S.,  1  Tex.  Ap.  12;  Thomp- 
son v.  S.,  2  Tex.  Ap.  289;  Wallace 
V.  S.,  28  Ark.  531;  Brown  v.  S., 
55  Ga.  169;  Levining  v.  S.,  13  Ga. 
513;  Herber  v.  S.,  7  Tex.  69;  Bland 
V.  S.,  2  Ind.  608;  Fleming  v:  S.,  11 
Ind.  234;  Brugh  v.  Shanks,  5  Leigh, 
598;  S.  V.  Henley,  R.  M.  Charl.  505; 
Thompson  v.  C,  8  Grat.  637;  S.  v. 
McLaughlin,  27  IVfo.  Ill,  112;  PoK 
ser  V.  S.,  6  Tex.  Ap.  510;  O'Dea  v. 
S.,  57  Ind.  31;  S.  v.  Smith,  65  Mo. 
313;  Terry  v.  S.,  3  Tex.  Ap.  236;, 
Love  V.  S.,  3  Tex.  Ap.  501;  Corley- 
V.  S.,  87  Ga.  332;  Atkins  v.  S.,  11 
Tex.  Ap.  8;  Walker  v.  S.,  6  Tex.  Ap- 
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hostile  to  the  defendant  *?  will  generally  be  inadequate. 
And  we  have  varying  cases  within  the  reasons  of  these 
propositions  while  not  within  their  terms.** 

§  1280.  Surprise  **"— is  a  familiar  ground  for  a  new  trial, 
both  in  criminal  cases  and  civil.^^  It  must  arise  before 
verdict,  not  after;  ^^  ordinarily  the  surprised  party  must 
have,  asked  for  the  needful  postponement  or  continuance 
to  procure  the  required  evidence,  and  have  been  refused;^* 
and  the  case  must  come  also  within  the  other  principles 
familiar  in  the  law  of  new  trials.^* 


576;  Friedberg  v.  P.,  102  111.  160; 
Walker  t.  S.,  39  Ark.  221;  Partee  v. 
S.,  67  Ga.  570;  Ogden  v.  S.,  13  Neb. 
436;  S.  V.  Young,  34  La.  Ann.  346; 
Redman  v.  S.,  40  Ark.  445;  Pace 
V.  S.,  63  Ga.  159;  Arwood  v.  S.,  59 
Ga..  391.  See  Walsh  v.  P.,  65  lU. 
58,  16  Am.  R.  569. 

Mistake  of  a  Witness — may  jus- 
tify a  new  trial.  Scofield  Rolling 
Mill  Co.  V.  S.,  54  Ga.  635; 
see,  as  sustaining  text,  Mann  v. 
S.,  44  Tex.  642;  Smith  v.  S.,  90  Ark. 

435,  119  S.  W.  655;  P.  v.  Holmes, 
126  Gal.  462,  58  P.  917;  Long  v. 
S.,  42  Fla.  612,  28  So.  855;  More- 
land  V.  S.,  134  Ga.  268,  67  S.  E. 
804;  Corbitt  v.  S.,  7  Ga.  Ap.  13,  66 
S.  E.  152;    Prator  v.  S.,  8  Ga.  Ap. 

436,  69  S.  E.  496;  S.  v.  Fleming,  17 
Idaho,  47,  106  P.  305;  Spaulding  v. 
S.,  162  Ind.  297,  70  N.  E.  243;  S.  v. 
Leuth,  128  Iowa,  189,  103  N.  W. 
345;  Tuberville  v.  S.  (Miss.  1905), 
38  So.  333;  S.  v.  Lackey,  72  Kan. 
95,  82  P.  527;  Todd  v.  Com.,  29 
Ky.  L.  473,  93  S.  W.  631;  S.  v.  Burt, 
41  La.  Ann.  787,  6  L.  R.  A.  79;  S. 
T.  Bailey,  50  La.  Ann.  533,  23  So. 
603;  Smiley  v.  S.,  15  Okla.  314,  81 
P.  433;  S.  V.  Hill,  39  Ore.  90,  65  P. 
518. 

48.  S.  V.  Carr,  1  Fost.  N.  H.  166, 
53  Am.  D.  179. 


49.  Brown  v.  S.,  13  Tex.  Ap.  59;^ 
Voight  V.  S.,  13  Tex.  Ap.  21;  P.  Y. 
Freeman,  92  Cal.  359;  Jones  v.  S.,. 
87  Ga.  525;  Cooper  v.  S.,  120  Ind. 
377;  P.  V.  H<Svey,  30  Hun,  354;  S. 
V.  Beal,  82  Me.  284;  S.  v.  Miller,. 
3  Wasli.  131;  P.  v.  Bezy,  73  Cal. 
186;  Aholtz  v.  P.,  121  111.  560;  Burge 
V.  S.,  133  Ga.  431,  66  S.  E.  243; 
P.  V.  Williams,  242  111.  197,  89  N.  E, 
1030;  Sellman  v.  S.,  56  Tex.  Cr.  Ap. 
280,  119  S.  W.  682. 

50.  2  Abb.  Law  Diet.    Surprise. 

51.  Reg.  V.  Whitehouse,  Dears.  1, 
6  Cox,  C.  C.  129,  18  Eng.  L.  &  Eq. 
105;  S.-v.  Williams,  27  Vt.  724; 
Thomas  v.  S.,  52  Ga.  509;  Hodde  v. 
S.,   8   Tex.  Ap.  382. 

52.  P.   V.   Mack,   2   Par.   Cr.   673.. 

53.  Childs  V.  S.,  10  Tex.  Ap.  183; 
Fagan  v.  S.,  3  Tex.  Ap.  400;  Higgin- 
botham  v.  S.,  3  Tex.  Ap.  447;  Rea- 
gan V.  S.,  28  Tex.  Ap.  227,  19  Am. 
St.  833;  Stanley  v.  S.,  16  Tex.  Ap. 
392;  S.  V.  Hunter,  18  Wash.  670, 
52  P.  247;  Duggan  v.  S.,  124  Ga. 
438,  52  S.  E.  748;  S.  v.  Bright,  105 
La.  341,  29  So.  903;  S.  v.  Gardner, 
33  Ore.  149,  54  P.  809;  Badger  v. 
S.,  69  Vt.  217,  37  A.  286;  S.  v.  White,. 
70  Vt.  225,  39  A.  1085. 

54.  Yanez  v.  S.,  20  Tex.  656;  P 
V.  O'Brien,  4  Par.  Cr.  203;  Whol- 
ford  V.  C,   4  Grat.   553;    Robinson 
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§  1281.  Counsel. — One  is  bound  by  the  acts  and  knowl- 
■«dge  of  Ms  lawyer  or  other  agent,  the  same  on  a  question  of 
Jiew  trial  as  on  any  other.^^  Still,  in  special  circumstances, 
he  may  have  the  new  trial  by  reason  of  a  mistake  or  neg- 
lect of  his  counsel;  ^*  a  fortiori,  by  reason  of  counsel's  mis- 
conduct or  gross  ignorance.®^ 


-V.  S.,  15  Tex.  311;  Mayfield  v.  S., 
14  Tex.  59;  S.  v.  Wlghtman,  27  Mo. 
121;  Shepherd  v.  S.,  34  Ark.  659; 
Hazen  v.  S.,  58  Ind.  197. 

55.  Reg.  V.  Helston,  10  Mod.  202; 
T.  V.  O'Brien,  4  Par.  Cr.  203;  Ditto 
V.  C,  2  Bibb,  17;  S.  v.  Jones,  91 
N.  C.  654;  S.  v.  Miller.  107  La.  796, 
52   So.   191. 

66.  S.  V.  WiUiama,  27  Vt.  724; 
S.  V.  Johnson,  40  Conn.  136;  Barber 
-v.  S.,  5  Fla.  199;  Tomkins  v.  Hill, 


Holt,    704;    Hudson   v.    S.,    76    Ga. 
727. 

57.  Augustine  v.  S.,  20  Tex.  450; 
S.  V.  Jones,  12  Mo.  Ap.  93.  And  see 
on  the  general  subject  of  this  sec- 
tion. Wray  v.  P.,  78  111.  212;  Rob- 
ertson V.  S.,  38  Tex.  187;  Dacy  v. 
S.,  17  Ga.  439;  Young  v.  C,  4  Grat. 
550;  P.  v.  Elliott,  80  Cal.  296;  Smith 
V.  S.,  64  Ga.  439;  O'Brien  v.  Com., 
24  Ky.  L.  Rep.  2511,  74  S.  W.  666; 
Jackson  v.  S.,  48  Tex.  Cr.  373,  8S 
S.   W.    239. 


CHAPTER  LXXXVII. 

THE  ARREST  OF  JUDGMENT. 

§  1282.  1.  Defined. — ^Arrest  of  judgment,  pertaining 
alike  to  civil  causes  and  criminal,  is  an  order  of  the  court 
that,  for  ' '  error  appearing  on  the  face  of  the  record, "  "  the 
judgment  for  the  plaintiff  be  arrested  or  withheld."  ^* 

2.  Before  Trial, — in  a  criminal  case,  if  the  judge  sees 
in  the  indictment  or  elsewhere  in  the  record  what  will  ren- 
tier a  conviction  erroneous  he  has  the  discretion  to  quash 
or  decline  trying  it;^^  or  the  defendant  may  of  right  de- 
mur. ®"      But — 

3.  After  Conviction,— by  a  verdict  or  a  plea  of  guilty,*^ 
the  corresponding  proceeding,  before  sentence,  is  arrest  of 
judgment.    After  sentence,  it  is  a  writ  of  error.®^ 

§  1283.  On  Motion  or  not — Of  Right. — The  court  may 
and  sometimes  does  arrest  the  judgment  self-moved.®^  But 
generally  there  is  a  motion  in  arrest.  It  is  like  a  demurrer, 
of  right  in  the  party,  not  of  discretion  in  the  court,  like 
a  motion  to  quash. 

§  1284.  When. — It  may  be  made  at  any  time  after  con- 
viction and  before  sentence,  but  not  later.®* 

58.  Stephen  PI.  (4th  Ed.)  96.  Waddington,  1  East,  143,  146;  Rex 
Abolished  in  Miller  v.  S.,  139  Wis.  v.  Price,  6  East,  323,  328;  Thurston 
57,  119  N.  W.  850.  v.   S.,   3   Coldw.  115;    Old  v.  C,  18 

59.  Ante,  §  757a  et  seq.  P.  v.  Grat.  915;  Matthews  v.  C,  18  Grat. 
Williams,  242  111.  197,  89  N.  E.  1030.  989. 

60.  Ante,  §  775  et  seq.  64.     Note  to  Anonymous,  11  Mod. 

61.  Rex  V.  Knightley,  13  How.  3  (referring  to  Rex  v.  Hayes,  2 
St.  Tr.  397,  403.  Stra.    843,    845;    Taylor    v.    White- 

62.  And  see  S.  v.  Meyers,  99  Mo.  head,  2  Doug.  745,  746 ;  Rex  v.  Holt, 
107;  Wiggins  v.  S.,  23  Fla.  180;  5  T.  R.  4'36,  437,  2  Leach,  593);  1 
Moore  v.  P.,  26  111.  Ap.  137;  S.  v.  Chit.  Grim.  Law,  661;  Rex  v.  Look- 
Stlckney,  108  Me.  136,  79  A.  390.  up,  3  Bur.  1901;  Rex  v.  Robinson,  2 

63.  Ante,   §§   758,    759;     Rex    v.  Bur.    799,    801    (overruling   Reg.   v. 

2  C.  P.-71  (1121) 
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§1285.  1.  For  what  Defects.— At  the  common  law^ 
this  motion  will  reach  all  defects  apparent  on  the  face  of 
the  rocord,  no  others.®^    Thus, — 

2.  To  Particularize. — Inadequacy  in  the  allegations,®®" 
when  not  cured  by  the  verdict,*^^  suffices.     Or,  if  the  ver- 


Darby,  1  Salk.  78);  Reg.  v.  Deman, 
2  Ld.  Raym,  1221;  S.  v.  Stickney, 
108  Me.  136,  79  A.  370;  S.  v. 
Prltchett,  219  Mo.  696,  119  S.  W. 
386. 

65.  Sutton  V.  Bishop,  4  Bur. 
2283,  2287;  Jacobowsky  v.  P.,  6 
Hun,  524;  Case  v.  s!,  5  Ind.  1;  S. 
V.  Bangor,  38  Me.  592;  S.  v.  Hey- 
ward,  2  Nott  &  McC.  312,  10  Am. 
D.  604;  C.  V.  Edwards,  12  Gush. 
187;  Peter  v.  S.,  11  Tex.  762; 
Terrell  v.  S.,  9  Ga.  58;  S.  v.  Nixon, 
18  Vt.  70,  46  Am.  D.  135;  S.  v. 
Thibeau,  30  Vt.  100;  Heward  v.  S., 
13  Sm.  &  M.  261;  S.  v.  Chitty,  1 
Bailey,  379;  Gardner  v.  P.,  3  Scam. 
83;  Garner  v.  S.,  42  Ga.  203;  Rex  v. 
Royce,  4  Bur.  2073,  2084,  2085;  S. 
V.  Eaves,  106  N.  C.  752;  S.  v.  Harri- 
son, 104  N.  C.  728;  Cooper  v.  S.,  88 
Ala.  107;  C.  v.  Brown,  150  Mass. 
334;  P.  V.  McConnell,  82  Cal.  620; 
S.  V.  Conway,  23  Minn.  291;  S.  v. 
Miller,  36  La.  Ann.  158;  S.  v. 
Chandler,  36  La.  Ann.  177;  S.  v.  Mc- 
Gee,  36  La.  Ann.  206;  S.  v.  Rouscb, 
60  Ind.  304;  S.  v.  Walker,  87  N.  C. 
541;  McClerkin  v.  S.,  20  Fla.  879; 
Jordan  v.  S.,  22  Pla.  528;  S.  v. 
Carver,  49  Me.  588,  77  Am.  D.  275;  P. 
V.  Kelly,  94  N.  Y.  526;  S.  v.  Bor- 
deaux, 93  N.  C.  560;  Taylor  v.  S., 
112  Ala.  69,  20  So.  848;  Harris  v. 
S.,  49  So.  458,  153  Ala.  19;  P.  v. 
Glass,  158  Cal.  650,  112  P.  281;  Gaza- 
way  V.  S.,  9  Ga.  Ap.  194,  70  S.  E. 
978;  S.  V.  Ryan,  122  La.  1095,  48  So. 
537;  S.  V.  Shepherd,  123  La.  581,  49 
So.  201;   S.  V.  Fink,  127  La.  190,  53 


So.  519;  S.  V.  Henry,  98  Me.  561, 
57a,  891;  S.  v.  Smith,  99  Me.  164^ 
58a,  779;  S.  v.  Gamma,  215  Mo.  100, 
114  S.  W.  619;  S.  v.  Pritchett,  219- 
Mo.  696,  119  S.  W.  386;  S.  v.  Alder-^ 
man  (N.  J.  1911),  79  A.  283;  S.  v. 
Davis,  126  N.  C.  1007,  35  S.  E.  464; 
Palmer  v.  S.,  121  Tenn.  465,  118  S- 
W.  1022;  U.  S.  V.  London,  176  P. 
976;  Gray  v.  Com.,  92  Va.  772,  22  S. 
E.  758;  see,  also,  P.  v.  Chaves,  122" 
Cal.  134,  54  P.  596;  Regopoulas  v. 
S.,  115  Ga.  232,  41  S.  E.  619;  S.  v. 
Haines,  51  La.  Ann.  731,  25  So.  372,. 
44  L.  R.  A.  837;  S.  v.  Wilson,  121 
N.  C.  650,  28  S.  E.  416;  S.  v.  Furr,. 
121  N.  C.  606,  28  S.  E.  552. 

66.  Black  v.  S.,  36  Ga.  447,  91 
Am.  D.  772;  S.  v.  Gove,  34  N.  H. 
510;  S.  V.  Smith,  20  N.  H.  399;  S. 
V.  Carroll,  82  Conn.  32,  73  A.  780; 
Benjamin  v.  S.,  121  Ala.  26,  25  So. 
917;  Thomas  v.  S.,  58  Pla.  120,  50 
So.  954;  Scandrett  v.  S.,  124  Ga. 
141,  52  S.  E.  160;  S.  v.  Collins,  79 
Kan.  411,  99  Pac.  817;  Travis  v.. 
Com.,  96  Ky.  77,  27  S.  W.  863;  S. 
V.  Harmon,  3  Okla.  Cr.  Ap.  68,  104 
P.  370;  Smith  v.  S.,  68  Neb.  204,  94 
N.  W.  106;  S.  V.  Pemberton,  39- 
Mont.  530,  104  P.  556;  P.  v. 
Wiechers,  179  N.  Y.  459,  72  N.  E. 
501,  94  A.  D.  19;  Brown  v.  S.,  60 
Tex.  Cr.  Ap.  505,  132  S.  W.  789; 
Mills  V.  S.,  58  Pla.  74,  51  So.  278. 

67.  Ante,  §§  707a,  1005;  Lord  v. 
S.,  20  N.  H.  404,  51  Am.  D.  231.   See- 
S.  V.  Barrett,  42  N.  H.  466;  Lutz  v 
C,  29  Pa.  441,  444.    There  are  for 
mal  objections  to  an  indictment  not 
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diet  does  not  conform  to  the  indictment,^*  or  there  is  error 
in  any  other  part  of  the  record,^*  or  the  statute  proceede(J 
npon  is  repealed,^" — if,  in  any  way,  the  prisoner  appears  by 
the  record  entitled  to  be  discharged,''^ — the  motion  in  ar- 
rest of  judgment  is  an  appropriate  remedy.  But  a  lack 
of  proofs,''^  variance  between  evidence  and  averment,  mat- 
ter in  abatement,  or  anything  disclosed  only  to  the  jury  at 
the  trial;  ''^  a  defect  in  the  process  for  bringing  the  defend- 
ant into  court,''*  in  the  serving  of  it,''^  in  the  examination  be- 
fore the  committing  magistrate,''^  or  in  the  summoning  or 


reached  by  tMs  motion.  Guy- 
kowski  V.  P.,  1  Scam.  476;  Lutz  v. 
C,  supra.  And  see  S.  v.  Holmes, 
28  Conn.  230;  P.  v.  Wallace,  9  Cal. 
30;  P.  V.  Cox,  9  Cal.  32.  Duplicity 
is  one  illustration  of  this.  Ante, 
§  443;  House  v.  Lowell,  45  Mo.  381; 
Pickering  v.  Mississippi  Valley  Nat. 
Tel.  Co.,  47  Mo.  457;  Wright  v.  S.,  4 
Humph.  194;  Rex  v.  Johnson,  2 
Leach,  1103,  1107.  Another  is 
where  had  counts  are  mingled  with 
good  ones.  Ante,  §  1015;  Frain  v. 
S.,  40  Ga.  529.  Another  is  an  amend- 
able defect.  S.  t.  Johnson,  29  La. 
Ann.  717;  Rimes  v.  S.,  7  Ga.  Ap. 
556,  67  S.  E.  223;  Com.  v.  Monahan, 
170  Mass.  460,  49  N.  E.  751;  S.  v. 
Clark,  83  Vt.  305,  75  A.  534;  U.  S.  v. 
McClure,    107    Fed.    268. 

68.  S.  V.  Lohmdn,  3  Hill,  S.  C. 
67.  Otherwise  of  a  wrong  verdict. 
S.  V.  Snow,  74  Me.  354;  Walker  v. 
S.,  6  Fla.  78,  54  So.  387. 

69.  1  Chit.  Crim.  Law,  662. 

70.  Stat.  Crimes,  §  177;  Reg.  v. 
Denton,  Dears.  3,  18  Q.  B.  761,  14 
Eng.  L.  &  Eq.  124;  S.  v.  Mansel,  52 
S.  B.  468,  30  g.  E.  481.  Or  the  indict- 
ment does  not  show  crime  was 
committed  in  the  county.  S.  v. 
Louanis,  79  Vt.  463,  65  Atl.  532. 

71.  Atkins  v.  S.,  16  Ark.  568. 


72.  S.  V.  Syphrett,  27  S.  C.  29, 
13  Am.  St.  616;  Bright  v.  S.,  90  Ind, 
343;  S.  V.  McCool,  34  Kan.  617? 
Johnson  v.  S.,  7  Ga.  Ap.  551,  67  S.- 

B.  224;  S.  v.  Furr,  121  N.  C.  606,  28 
S.  B.  552;  S.  v.  Wilson,  121  N.  C. 
650,  28  S.  B.  416;  S.  v.  Shappy,  79 
Vt.  306,  65  A.  78. 

73.  Foster  v.  S.,  1  Tex.  Ap.  531; 
P.  V.  General  Sessions,  1  Wenit. 
296;  S.  V.  Graham,  15  Rich.  SICT; 
S.  V.  Thompson,  Cheves,  31;  ScuM 
V.  Briddle,  2  Wash.  C.  C.  200;  S.  v.. 
Crank,  2  Bailey,  66,  23  Am.  D.  117;. 

C.  V.  Cohen,  2  Va.  Cas.  158;  S.  v. 
Burk,  151  Mo.  Ap.  188,  131.  S.  W. 
883.  Improper  rulings  on  evidence.. 
Mills  V.  P.,  58  Fla.  74,  51  So.  278. 
No  arrest  of  judgment  for  varlance.- 
Preeman  v.  S.,  50  Fla.  38,  39  So-.. 
785;  S.  V.  Nelson,  27  R.  I.  31,  6ft  A-. 
589. 

74.  C.  V.  Loghlin,  15  Gray,  569- 
S.  V.  Smith,  29  R.  I.  513,  72  A.  710r 
S.  V.  Smith,  99  Me.  164,  58  A.  779t.. 

75.  C.  V.  Gregory,  7  Gray,  498. 

76.  Morris  v.  C,  9  Leigh,  636? 
S.  V.  Hyde,  22  Wash.  561,  61  P.  719; 
or  omitting  the  examination.  An- 
gel V.  C,  2  Va.  Cas.  231;  or  a  vari- 
ance between  the  presentment  and" 
indictment.  C.  v.  Chalmers,  2  Va. 
Cas.  76;  Wells  v.  C,  2  Va.  Cas.  333; 
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impanelling  of  the  grand  or  petit  jury;  ''^  or  any  misconduct 
of  either  jury,'^* —  will  not  be  reached  by  this  motion. 

§  1286.  Compared  with  Demurrer. — In  a  general  way, 
under  the  common  law,  whatever  would  be  fatal  on  de- 
murrer will  be  so  equally  in  arrest.''^  But  a  defective  in- 
dictment which  is  cured  by  verdict  will  sometimes  be 
ground  for  a  demurrer,^"  yet  never  for  this  motion.*^  On 
the  other  hand,  there  may  be  an  arrest  of  judgment  for 
matter  in  the  verdict,^^  when  the  time  for  demurring  is 
past. 

§  1287.  Statutory  Restrictions,— in  England,®^  and  in 
perhaps  the  greater  number  of  our  States,  require  certain 
objections  to  the  indictment  to  be  taken  too  early  in  the 
cause  for  this  motion  in  arrest,  or  the  motion  is  expressly 


or  an  omission  to  read  the  indict- 
ment to  the  jury.  Wright  v.  S.,  18 
Ga.-  383.  And  see  C.  -v.  Kingman, 
15  Gray,  208. 

77.  Ante,  §§  887,  889;  Hurley  v. 
S.,  6  Ohio,  399;  Stone  v.  P.,  2  Scam. 
326;  Rex  v.  Sheppard,  1  Leach,  101; 
Teatch  v.  S.,  56  Ind.  584,  26  Am. 
R.  44;  Green  v.  S.,  60  Fla.  22,  53 
So.  610;  Douherly  v.  S.,  51  Pla.  41, 
40  So.  675;  S.  v.  Parker,  132  N;  C. 
1014,  43  S.  B.  830;  Kennard  t.  S. 
(Tex.  1901),  61  S.  W.  131;  Burrage 
V.  S.,  113  Ala.  108,  21  So.  213;  Har- 
ris V.  S.,  155  Ind.  265,  58  N.  E.  75; 
S.  y.  Brown,  128  Iowa,  24,  102  N. 
W.  799;  S.  V.  Rafe,  56  S.  C.  379, 
34  S.  E.  660. 

78.  Brister  v.  S.,  26  Ala,  107.  Or 
defense  of  former  acquittal.  Dal- 
ton  V.  P.,  224  111.  333,  79  N.  E.  669; 
Clampltt  V.  U.  g.,  6  Ind.  T.  99,  89 
S.  W.  666.  Or  duplicity  in  the  in- 
dictmenl;,  S.  v.  Manley,  82  Vt.  556, 
74  Atl.  231. 

79.  1  Chit.  Grim.  Law,  442,  662; 
S.  V.  Barrett,  42  N.  H.  466;  Murray 


V.  S.,  9  Fla.  246;  S.  v.  Doyle,  11 
R.  I.  574,  576;  S.  v.  James,  2  Bay, 
215. 

80.  Ante,  §§  422  (3),  775  et  seq. 

81.  Ante,  §§  443   (4,  6),  1285. 

82.  Ante,  §  1285  (2).  Where  the 
yerdict  is  guilty  of  an  offense  not 
charged,  Hogan  v.  S.,  42  Fla.  562, 
28  So.  763;  or  of  a  crime  not  known 
to  the  law,  Overby  y.  S.,  115  Ga. 
240,  41  S.  E.  609;  or  where  the 
verdict  is  vague,  indefinite  or  irre- 
sponsive. S.  V.  DeWitt,  186  Mo. 
61,  84  S.  W.  956,  judgment  will  be 
arrested.  And  see  Rex  v.  Frances, 
2  Comyns,  478.  According  to  the 
most  recent  cases  judgment  will  not 
be  arrested  for  a  mere  irregularity 
m  the  verdict.  Freeman  v.  S.,  50 
Fla.  38,  39  So.  785;  Helms  v.  V.  S., 
2  Ind.  T.  595,  52  S.  W.  60;  S.  v. 
Norris,  65  S.  C.  287,  43  S.  E.  791. 

83.  14  and  15  Viet,  c,  100,  §  25, 
and  some  of  earlier  dates.  And  see 
1  Russ.  Crimes  (5th  Eng.  Ed.),  35- 
37;  Reg.  v.Law,  2  Moody  &  R.  197; 
Reg.  V.  Ellis,  Car.  &  M.  564. 
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limited  in  its  scope.^*  Some  questions  as  to  the  constitution- 
ality of  this  sort  of  legislation  have  already  been  consid- 
ered.®^ 

§  1288.     The  Effect — of  arresting  the  judgment  is,  says 
Chitty,®®  that  "all  the  proceedings  will  be  set  aside,  and 


84.  See  ante,  §  707a.  For  au- 
thorities as  to  this,  and  a  few  other 
things  of  a  local  nature,  see: 

Alabama.  Hood  v.  S.,  44  Ala.  81; 
Harrington  v.  S.,  83  Ala.  9. 

California.  P.  v.  Swenson,  49 
Cal.  388. 

Georgia.  Wise  v.  S.,  24  Ga.  31; 
Camp  V.  S.,  25  Gg,.  689;  Greene  v. 
S.,  59  Ga.  859;  Small  v.  S.,  61  Ga. 
641;  Hughes  v.  S.,  76  Ga.  39;  Rat- 
teree  v.  S.,  77  Ga.  774.  . 

Indiana.  Hare  v.  S.,  4  Ind.  241; 
Dillon  Y.  S.,  9  Ind.  408;  Mullen  v. 
S.,  50  Ind.  169;  Laydon  v.  S.,  52 
Ind.  459;  Shepherd  v.  S.,  64  Ind. 
43;  Dawson  v.  S.,  65  Ind.  442; 
Hoover  v.  S.,  110  Ind.  349;  Ellis  v. 
S.,  141  Ind.  857,  40  N.  E.  801;  Hope- 
well V.  S.,  22  Ind.  Ap.  489,  54  N.  E. 
127. 

Kansas.  Wessells  v.  Territory, 
McCahon,  100. 

Kentucky.  Walston  v.  C,  16  B. 
Monr.  15;  Tipper  v.  C.,  1  Met.  Ky. 
6;  C.  V.  Hadcraft,  6  Bush,  91;  Tully 
V.   C,   11   Bush,  154. 

Louisiana.  S.  v.  Boudreaux,  14 
La.  Ann.  88;  S.  V.  Nicholson,  14  La. 
Ann.  785;  S.  v.  Millican,  15  La. 
Ann.  557;  S.  v.  Palmer,  32  La.  Ann. 
565. 

Maryland.  Kellenbeck  v.  S.,  10 
Md.  431,  69  Am.  D.  166;  Wedge  v. 
S.,  12  Md.  232;  Cowman  v.  S.,  12 
Md.  250;  S.  v.  Reed,  12  Md.  263, 
273. 

Massachusetts.  Stat.  1864,  c. 
250,  §§2,  3;.  ante,  §  114,  and  cases 
there    cited;     C.    v.     Galligan,    113 


Mass.  203;  C.  v.  Chiovaro,  129  Mass. 
489;  C.  V.  McMahon,  133  Mass.  394. 

Minnesota.  S.  v.  Ryan,  13  Minn. 
370;  S.  V.  Lautenschlager,  23  Minn. 
290. 

Missouri.  S.  v.  York,  22  Mo.  462; 
S.  V.  Pemberton,  30  Mo.  376;  S.  v. 
Koerner,  51  Mo.  174;  S.  v.  Small- 
wood,   68   Mo.   192. 

Montana.  S.  v.  Tully,  31  Mont. 
365,  78  P.  760. 

Nevada.  S.  v.  O'Connor,  11  Nev. 
416. 

New  Jersey.  Mead  v.  S.,  24 
Vroom,  601. 

New  Yorl<.  Gray  v.  P.,  21  Hun. 
140. 

North  Dakota.  S.  v.  Montgom- 
ery, 9  N.  D.  405,  83  N.  W.  873. 

Pennsylvania.  Weaver  v.  C,  29 
Pa.  445;  C.  v.  Frey,  50  Pa.  245. 

Rhode  Island.  S.  v.  Paul,  5  R.  I. 
185;  g.  V.  Keeran,  5  R.  I.  497. 

Tennessee.  Palmer  v.  S.,  121 
Tenn.  465,  118  S.  W.  1022.   . 

Texas.  Coates  v.  S.,  2  Tex.  Ap. 
16;  West  v.  S.,  6  Tex.  Ap.  485; 
Williams  v.  S.,  20  Tex.  Ap.  357; 
Womack  v.   S.,  31  Tex.  Cr.  41. 

Washington  Territory.  Freany 
V.  Territory,  1  Wash.  84;  S.  v. 
Ciminl,  53  Wash.  268,  101  P.  891. 

United  States.  U.  S.  v.  Chase, 
27  Fed.  807. 

85.  Ante,  §§  96-98,  112,  ^14,  115, 
123-125,  385  (3),  711.  And  see  the 
chapters  commencing  ante,  §§  77, 
113,  and  116a. 

86.  1  Chit.  Crlm.  Law,  664. 
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judgment  of  acquittal  will  be.  given;  but  it  will  be  no  bar 
-to  a  subsequent  indictment,  whicb  the  prosecutor  may  im- 
mediately prefer,"*^  The  prisoner  need  not  even  be  dis- 
charged; for  he  may  be  held  to  answer  anew.*^  But  if  the 
indictment  is  good,  and  the  arrest  is  because  of  a  wrong  ver- 
<iict,  only  the  verdict  will  be  vacated,  and  a  new  trial  or- 
dered.^'' The  like  rule  extends  to  all  other  cases  involving 
the  same  reason."" 


S7.  New  Crim.  Law,  I,  §§  998- 
1003;  Rex  v.  Burridge,  3  P.  Wms. 
439,  499;  Vaux's  Case,  4  Co.  44a,  45; 
Com.  Dig.  Indictment,  N.;  4  Bl. 
Com.  375;  S.  v.  Thomas,  8  Rich. 
295;  S.  V.  Stephenson,  60  Kan.  405, 
76  P.  905,  105  Am.  St.  171,  rehearing 
denied,  69  Kan.  874,  77  P.  582. 


88.  Ante,  §§  229  (2),  269  (3), 
277  (1);  S.  V.  Holley,  1  Brev.  35. 

89.  S.  V.  Koerner,  51  Mo.  174. 
Contra,  where  indictment  defective. 
Hill  V.  Nelms,  123  Ga.  572,  50  S.  E. 
344. 

90.  Rex  V.  Price,  6  East,  323;  C. 
T.  Galllgan,  113  Mass.  203.  See  Moh- 
ley  V.  S.,  46  Miss.  501;   post,  1373. 


CHAPTER.  LXXXVIII. 

THE    SENTENCE. 

§§  1289,1290.  Introduction. 

1291-1299.  In  General. 

1300-1309.  Fine  and  its  Incidents. 

1310- 1312.  Corporal  Punishment  and  its  Incidents. 

1313- 1321.  Costs. 

1322-1324.  Pregnancy  of  the  Female  Prisoner. 

1325-1334.  More  Counts,  Offenses,  etc.,  than  One. 

Consult — for  the  form  of  the  sentence,  including  the  record,  Dir.  &  F., 
S§  1070-1072. 

§  1289.  The  Punishment, — in  general  and  for  the  indi- 
"vidual  offenses,  is  explained  in  other  connections.®^ 

§  1290.  How  Chapter  divided. — The  remaining  questions 
relating  thereto  will  be  considered  as  to,.  I.  In  General; 
II.  Fine  and  its  Incidents;  III.  Corporal  Punishment  and  its 
Incidents;  IV.  Costs;  V.  Pregnancy  of  the  Female  Prisoner; 
'VI.  More  Counts,  Offences,  and  Defendants  than  One. 

I.    In  General. 

§  1291.  1.  When  and  Where. — ^A  plea  or  verdict  of 
guilty  puts  the  cause  in  condition  for  sentence,  not  neces- 
sarily to  be  rendered  the  same  day  or  term  ®^  or  even  year.®* 

91.  In  general.  New  Crim.  Law,  S.  W.  688;  Ex  parte  Williams,  26 
I,  §  927  et  seq.;  as  to  particular  Fla.  310,  8  So.  425;  Ledgerwood 
-offenses,  Ih.  II,  and  Stat.  Crimes;  v.  S.,  134  Ind.  81,  33  N.  E.  631; 
and  for  various  specific  and  gen-  S.  v.  Jones,  115  Iowa,  113,  88  N.  W. 
-eral  questions,  the  several  volumes  196;  Ex  parte  Terry,  71  Kan.  362, 
of  this  criminal  law  series  through-  80  P.  586;  P.  v.  Frost,  116  N.  Y. 
■out.  S.  946;   S.  v.  Knotts,  70  S.  C.  400; 

92.  S.  v.  Miller,  6  Bax.  513;  S.  v.  50  S.  E.  9;  Lanphere  v.  S.,  114  Wis. 
Ray,  50  Iowa,  520;  S.  v.  Stevens,  193,  89  N.  W.  128.  See,  In  re  Pots- 
47    Iowa,    276;    Greenfield   v.    S.,    7  wald,  5  Okla.  789,  50  P.  139. 

Bax.  18;    P.  v.  Mess,  65  Cal.  174;  93.    S.  v.  Watson,  95  Mo.  41.    De- 

danton  v.   S.,  96  Ala.  Ill,  11  So.      lay  of  three  years  and  three  months 
299;  S.  V.  Wright,  96  Ark.  203,  131     during  which  sentence  was  stayed 
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Still,  it  may  follow  instantly  ^*  unless  the  practice  or  a  stat- 
ute allows  time  for  a  motion  in  arrest,^^  or  some  other  de- 
lay; ®®  or  unless  the  court  for  its  convenience  or  on  cause 
shown  "■^  postpones,  as  it  commonly  does,,  the  sentence  to  a. 
future  day  or  term.®®  But  the  entire  sentence  must  be- 
pronounced  at  one  time,  not  in  parcels.^®  It  must  be  given  in 
open  court,  not  in  the  judge's  chamber;  ^  on  a  judicial  day,, 
not  on  Sunday;  ^  the  defendant  must  be  present,  unless  on- 
ly a  fine  is  imposed;  ^  and  the  case  must  be  in  the  proper 
court  rightly.* 


ousts  the  couri  of  jurisdiction  to 
sentence.  Grundel  v.  P.,  33  Colo. 
191,    79    Pac.    1022. 

94.  S.  V.  Johnson,  31  La.  Ann. 
482;  Lowe  v.  S.,  11  Md.  1,  73  A.  637; 
P.  V.  Holmes,  126  Cal.  462,  58  P. 
917;  P.  V.  Spencer,  179  N.  Y.  408, 
72  N.  B.  461. 

•  95.  Rex  V.  Knightley,  13  How. 
St.  Tr.  397,  403,  Comb.  364;  Rice 
V.  Rex,  Cro.  Jac.  404.  In  the  United 
States  by  statute  two  days  after 
Terdict  If  court  is  in  session  so 
long.  S.  V.  Lu  Sing,  34  Mont.  31, 
85  P.  521;  P.  V.  Spencer,  179  N.  Y. 
408,   72  N.   E.   461. 

96.  P.  V.  General  Sessions,  5 
Wend.  110;  P.  v.  Johnson,  88  Cal. 
171;   P.  V.  Barton,  88  Cal.  176. 

97.  Rex  V.  Heydon,  1  W.  Bl.  404; 
s.  c.  nom.  Rex  v.  Haydon,  3  Bur. 
1387;  S.  V.  Brinyea,  5  Ala.  241; 
Rex  V.  Southampton,  2  Chit.  215. 

98.  P.  V.  Felix,  45  Cal.  163;  Wil- 
liams V.  C,  29  Pa.  102;  C.  v.  Foster, 
122  Mass.  317,  23  Am.  R.  326;  S.  v. 
Guild,  5  Halst.  163,  18  Am.  D.  404; 
Shaffer  v.  S.,  100  Ind.  365;  S.  v. 
Gotten,  36  La.  Ann.  980.  See  P.  v. 
Kennedy,  58  Mich.  372;  Tuttle  v. 
Lang,  100  Me.  123,  60  A.  892. 


99.     P.  V.  Felker,  61  Mich.  110. 

1.  Anonymous,  T.  Raym.  68; 
compare  Reed  v.  S.,  147  Ind.  41,  45 
N.  E.  135. 

2.  Ante,  §  1001  (2);  Blood  v- 
Bates,  31  Vt.  147. 

3.  Ante,  §  275  (1);  Young  v.  S.,- 
39  Ala.  357;  Mapes  v.  S.,  13  Tex. 
Ap.  85;  Gordon  v.  S.,  13  Tex.  Ap. 
196;  Harris  v.  P.,  130  111.  457;  P.  v. 
Sprague,  54  Cal.  92;  Brown  v.  S., 
29  Fla.  543,  10  So.  736;  S.  v.  Cherry,. 
154  N.  C.  624,  70  S.  B.  294;  S.  v.. 
McClaIn,  156  Mo.  99,  56  S.  W.  731; 
S.  V.  CampheU,  42  W.  Va.  246,  24r 
S.  B.  875;  S.  v.  Dolan,  58  W.  Va. 
263,  52  S.  E.  181;  In  re  Fowler,  49 
Mich.   234,   13   N.  W.   530. 

4.  Hill  V.  C,  2  Va.  Gas.  61;  Mc- 
Neill's Case,  1  Caines,  72;  O'Con- 
nell  V.  S.,  18  Tex.  343;  U.  S.  v.  May, 
2  McAr.  512;  Lowenherg  v.  P.,  2T 
N.  Y.  336;  Cleek  v.  C,  21  Grat.  777> 
See  also  as  to  preliminaries.  Bond 
V.  S.,  23  Ohio  St.  349;  P.  v.  Robin- 
son, 46  Cal.  94;  Fanning  v.  C,  120 
Mass.  388;  Weaver  v.  P.,  33  Mich. 
296;  C.  V.  Dowdican,  115  Mass.  133, 
136;  Reg.  v.  Ryan,  7  Cox,  C.  C. 
109;  S.  V.  Shea,  95  Mo.  85;  Nielsen, 
petitioner,   131  TJ.   S.   176. 
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2.  On  an  Indictment  Bad  in  Substance — there  should  be 
no  sentence,  though  there  was  no  motion  in, arrest.® 

§  1292.  The  Crier's  Proclamation  of  Silence,^ — common 
in  the  old  forms,  is  not  legally  essential.^ 

§1293.  "Anything  to  say?" — Not  necessarily  in  all 
criminal  cases,  but  by  nearly  unanimous  doctrine  in  all 
capital  ones,®  opinions  being  divided  as  to  felonies  not 
capital,^  and  even  in  misdemeanors  by  statutes  in  some  of 
the  States, '^'^  though  not  at  common  law,^'^  the  prisoner  must 
be  asked,^^  preparatory  to  the  passing  of  sentence, 
whether  he  has  anything  to  say  why  it  ^^  should  not  be 
rendered.^*     He  may  then  move  in  arrest  of  judgment,  if 


5.  Younger  t.  S.,  37  Ark.  116. 
See  C.  V.  Moore,  99  Pa.  570;  S.  v. 
Smalls',  17  S.  C.  62;  Stephens  v. 
S.,  162  Ala.  680,  50  So.  42. 

6.  Rex  V.  White,  17  How.  St.  Tr. 
1079,  1091. 

7.  1  Chit.  Crim.  Law,  699;  Rex 
V.  Ward,  2  Ld.  Raym.  1461,  1469. 

8.  Dougherty  v.  C,  69  Pa.  286; 
Hamilton  v.  C,  16  Pa.  129,  55  Am. 
D.  485;  West  y.  S.,  2  Zab.  212; 
Jones  V.  S.,  51  Miss.  718;  Messnet 
V.  P.,  45  N.  Y.  1;  S.  v.  Johnson, 
67  N.  C.  55;  James  v.  S.,  45  Miss. 
572;  Schwab  v.  Berggren,  143  U.  S. 
442;   Ball  v.  U.  S.,  140  U.  S.  118. 

9.  Necessary.  Safford  v.  P.,  1 
Par.  Cr.  474,  477;  Mullen  v.  S.,  45 
Ala.  43,  6  Am.  R.  691;  Croker  v.  S., 
47  Ala.  53;  Perry  v.  S.,  43  Ala.  21; 
Crim.  V.  S.,  43  Ala.  53;  Com.  v.  Pres- 
ton, 188  Pa.  429,  41  A.  534;  P.  v. 
Jung  Qung  Lung,  70  Cal.  469,  11 
P.  755;  P.  V.  Walker,  132  Cal.  237, 
64  P.  133;  S.  v.  Kile,  231  Mo.  59,  132' 
S.  W.  230;  McCormiek  v.  S.,  66  Neb. 
337. 

Unnecessary.  Jones  v.  S.,  supra; 
S.  V.  Ball,  27  Mo.  324;  Jeffries  y. 
C,   12  Allen,  145,  153;    Bressler  y. 


P.,  117  111.  421,  8  N.  B.  62,  3  N.  H. 
521;  Lamb  v.  P.,  219  HI.  399,  76- 
N.  B.  576;  S.  y.  Lund,  51  Kan.  1^ 
32  P.  657;  S.  y.  Sims,  117  La.  1036,. 
42  So.  494;  S.  y.  Nagel,  136  Mo.  45, 
37  S.  W.  821;  U.  S.  y.  Sena,  15  N. 
M.  187,  106  P.  383;  S.  y.  s:ally,  41 
Ore.  366,  70  P.  396;  Turner  v.  U. 
S.,  13  C.  C.  A.  443,   66  Fed.  287. 

10.  Carper  y.  S.,  27  Ohio  St.  572. 

11.  S.  y.  Bradley,  30  La.  Ann. 
326. 

12.  For  the  form  see  Rex  v. 
White,  17  How.  St.  Tr.  1079,  1090,. 
1091. 

13.  Where  the  sentence  cannot 
be  otherwise  than  capital,  the  com- 
mon word  "death"  in  the  question 
is  not  necessary.  Rizzolo  y.  C,  126 
Pa.  54,  and  probably  it  is  neyer 
necessary.  The  rule  itself  binds 
only  the  trial  court,  not  also  the 
appellate.  Schwab  y.  Berggren,  143: 
U.  S.  442. 

14.  1  Chit.  Crim.  Law,  699,  700; 
Rex  y.  Speke,  3  Salk.  ,  358,  Comb. 
144;  Rex  y.  Geary,  2  Salk.  630; 
Anonymous,  3  Mod.  265;  Rex  v. 
Royce,    4    Bur.    2073,    2086. 
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lie  has  not  done  it  before; "  if  he  has,  perhaps  this  inter- 
rogatory has  become  unnecessary,  the  right  tendered  by  it 
having  already  been  exercised."  Or  he  may  plead  a  par- 
don, should  he  have  one.^'^  Or  either  directly  or  by  im- 
plication he  may  waive  the  right.^^  While  it  is  error  to  omit 
"this  form,  the  entire  record  need  not  therefore  be  reversed, 
but  only  this  part,  and  thereupon  a  new  sentence  under 
•due  steps  may  be  given.^^ 

§  1294.  Mitigation  of  Punishment, — the  evidence  and 
arguments  for  and  against,  are  now  in  order.^" 

§  1295.  Addressing  the  Prisoner, — as  a  preface  to  the 
sentence,  the  judge  makes  any  observations  he  deems 
■caled  for,^^  but  they  are  not  legally  essential.^^ 


15.  Popish  Lords'  Case,  7  How. 
•St.  Tr.  1217,  1554. 

16.  Jeffries  v.  C,  12  Allen,  145; 
S.  V.  Johnson,  67  N.  C.  55;  Edwards 
T.  S.,  47  Miss.  581. 

17.  Rex  T.  Garside,  2  A.  &  B.  266. 
Or  existing  Insanity.  S.  v.  Bethune, 
■88  g.  C.  401,  71  S.  B.  29. 

18.  S.  V.  Hoyt,  47  Conn.  518,  36 
Am.  R.  89;  Gannon  v.  P.,  127  111. 
507,  11  Am.  St.  147,  157. 

19.  Keech  v.  S.,  15  Fla.  591;  Mc- 
■Cue  V.  C,  78  Pa.  185,  21  Am.  R. 
7;  Dodge  v.  P.,  4  Neb.  220;  Reynolds 
T-.  S.,  68  Ala.  502,  507;  S.  v.  Treze- 
vant,  20  S.  C.  363,  47  Am.  R.  840; 
-S.  V.  Jefcoat,  20  S.  C.  383;  S.  v. 
Jennings,  24  Kan.  642;  Com.  v. 
Preston,  188  Pa.  429,  41  A.  534; 
Rhea  t.  U.  S.,  60  Okla.  249,  50  P. 
592.  But  usually  a  new  trial  Is 
•ordered.  And  see,  on  the  general 
subject  of  this  section.  P.  v. 
■Stuart,  4  Cal.  218,  226 ;  Dyson  v.  S., 
26  Miss.  362;  Grady  v.  S.,  11  Ga. 
253;  Sarah  v.  S.,  28  Ga.  576;  Leschi 
V.  Territory,  1  Wash.  23;  Taylor  v. 
■S.,  42  Ala.  529;  S.  v.  Fritz,  27  La. 
Ann.  360;  S.  v.  Hugel,  27  La.  Ann. 
375;   S.  V.  Steifle,  13  Iowa,  603. 


20.  New  Grim.  Law,  I,  §§  948-950; 
Rex  V.  Wilson,  4  T.  R.  487;  Reg.  v. 
Dignam,  7  A.  &  E.  593;  S.  v.  Smith, 
2  Bay,  62;  Rex  v.  Cox,  4  Car.  &  P., 
538;  Rex  v.  Withers,  3  T.  R.  428; 
Reg.  V.  Gregory,  1  Car.  &  K.  228; 
Rex  V.  Turner,  1  Stra.  139;  Kistler 
V.  S.,  54  Ind.  400;  Eastman  v.  S., 
54  Ind.  441;  Rex  v.  Sharpness,  1 
T.  R.  228;  Lewis  v.  S.,  3  Head,  127; 
Reg.  V.  Clueworth,  Holt,  339;  S.  v. 
Huff,  76  Iowa,  200;  S.  v.  Wilson,  121 
N.  C.  650,  28  S.  E.  416.  Where,  on 
a  plea  of  guilty  of  a  crime  divided 
into  degrees,  the  court  fixes  the 
degree,  it  may  hear  evidence  for 
that  purpose  alone.  P.  v.  Miller, 
137  Cal.  642,  70  P.  735;  S.  v.  Cum- 
berland, 90  Iowa,  525,  58  N.  W.  885; 
Mounts  V.  Com.,  89  Ky.  274,  11  Ky. 
L.   474,  12   S.  W.   311. 

21.  For  example,  Marshall  v.  S., 
74  Ga.  26,  as  his '  reasons  for  the 
sentence,  S.  v.  Farrington,  141  N. 
C.  844,  53  S.  E.  954. 

22.  And  see  1  Chit.  Crim.  Law, 
700,  701;  Rex  v.  Kenworthy,  1  B.  & 
C.  711,  3  D.  &  R.  173. 
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§  1296.  Style  of  Sentence. — The  sentence  is  the  conclu- 
sion of  the  law,  not  of  the  judge.  In  accurate  language, 
therefore,  its  style  should  not  be  "It  is  ordered, "^^  or 
""The  court  is  of  opinion,"  ^^  though  forms  similar  to  these 
are  sometimes  suffered.^^  But  the  proper  and  always  suffi- 
cient form  is  "It  is  considered,"  etc.^"    Again, — 

§  1297.  Certain. — A  sentence,  like  any  other  writing, 
must,  to  be  valid,^'^  be  in  terms  M  hich  can  be  understood.^® 
Therefore  special  care  should  be  given  to  make  it  precise 
and  accurate.^^ 

§  1298.  Altering. — The  power  of  the  court  to  alter,  its 
■docket  entries  and  records  during  the  term  wherein  they 
are  made,^°  includes  the  right  within  such  time  to  revise, 
correct,  and  change  its  sentences,  however  formally  pro- 
nounced, if  nothing  has  been  done  under  them.^^  But  steps 


23.     Baker  v.  S.,  3  Pike,  491.   But 
see  Franz  v.  S.,  12  Wis.  536. 
24'.    Knowles  v.  S.,  2  Root,  282. 

25.  P.  V.  Johnson,  88  Cal.  171;  S. 
V.  Lake,  34  La.  Ann.  1069;  S.  v. 
Bassett,  34  La.  Ann.  1108.  And  see 
Whitney  v.  S.,  6  Lea,  247;  Trimhle 
V.  S.,  2  Tex.  Ap.  303. 

26.  Rex  V.  Kenworthy,  1  B.  &  C. 
711;  Rex  v.  Fanshaw,  1  Trem.  P.  C. 
i99,  204,  and  the  other  entries  in 
this  hook.  And  see  Hawkins  v.  S., 
9  Ala.  137,  44  Am.  D.  431;  Reg.  v. 
King,  7  Q.  B.  782;  Johnson  v.  S.,  2 
Dutcher,  313;  Easterling  v.  S.,  35 
Miss.  210;  Franz  v.  S.,  12  Wis.  536; 
S.  V.  Huher,  8  Kan.  447;  Mayfield 
V.  S.,  40  Tex.  289;  Butler  v.  S.,  1 
Tex.  Ap.  638;  S.  v.  McGlnnis,  12  La. 
Ann.  743. 

27.  Bishop  Con.  §§  390,  416. 

28.  Reg.  V.  Woodside,  7  Cox  C. 
C.  238;  Wallace  v.  S.,  41  Fla.  547, 
26  So.  713;  Ex  parte  Howard,  72 
Kan.  273,  83  P.  1032;  In  re  Moore, 
70    C.    D.    575,    14    Ohio    Cir.    237; 


Dayis  v.  Catron,  22  Wash.  183,  60 
P.  131. 

29.  Groenvelt's  Case,  1  Ld. 
Raym.  213.  And  see  Riley  v.  S.,  16 
Conn.  47;  Brock  v.  S.,  22  Ga.  98; 
In  re  Sweatman,  1  Cow.  144;  Ex 
parte  Maulshy,  13  Md.  625;  post, 
§§  1308,  1309.  And  see  Drew  v.  C, 
1  Whart.  279. 

30.  Post,  §  1342. 

31.  C.  V.  Weymouth,  2  Allen, 
144,  79  Am.  D.  776  (referring  to 
Reg.  V.  Fitzgerald,  1  Salk.  401;  Tur- 
ner V.  Barnahy,  2  Salk.  566;  Rex  v. 
Price,  6  East,  323,  327;  Rex  v. 
Leicestershire  Justices,  1  M.  &  S. 
442,  444;  Darling  v.  Gurney,  2  Dowl. 
P.  C.  101);  tr.  S.  V.  Harmison,  3 
Saw.  556;  Memphis  v.  Brown,  94  U. 
S.  715;  Miller  v.  Finkle,  1  Par.  Cr. 
374;  Burnside  v.  Ennis,  43  Ind.  411; 
Plain  V.  S.,  60  Ga.  284;  Ex  part© 
Bell,  56  Miss.  282;  Ex  parte  Gil- 
more,  71  Cal.  624;  Lee  v.  S.,  32 
Ohio  St.  113;  C.  v.  Brown,  12  Phila. 
600;  S.  V.  Dougherty  70  Iowa,  439; 
S.   V.   Manly,    95   N.    C.    661;    S.   v. 
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taken  under  a  sentence  *^ — for  example,  a  substantial  part 
execution  thereof  ^^ — will  cut  off  the  right  to  alter  it,  even. 
during  the  term.**  And  with  the  expiration  of  the  term 
the  power  expires.®^ 

§  1299.  Respite — Reprieve. — The  law  of  respite  or  re- 
prieve appears  to  apply  only  to  capital  sentences.*®  The 
two  terms  are  nearly  synonymous.  Either  signifies  the- 
suspension,  for  a  time,  of  the  execution  of  a  sentence  which 
has  been  pronounced.*''  Every  court  "which,"  says  Haw- 
kins, "has  power  to  award  an  execution,"**  may  grant  it 


Hughes,  35  Kan.  626,  57  Am.  R. 
195;  P.  V.  Dane,  81  Mich.  3-6;  Mc- 
Donald V.  S.,  14  Tex.  Ap.  504" 
Phillips  V.  S.,  162  Ala.  14,  50  So. 
194;  Tillman  v.  S.,  58  Fla.  113,  50 
So.  675;  Ex  parte  Hornung,  81  Kan. 
180,  105  P.  23;  Ex  parte  Howland, 
3  Okla.  Cr.  Ap.  142,  104  P.  927; 
Nichols  V.  V.  S.,  46  C.  C.  A.  405,  106 
F.  672. 

32.  P.  V.  MeserVey,  76  Mich.  223. 
And  see  P.  t.  Kelley,  79  Mich.  320. 

33.  Brown  v.  Rice,  57  Me.  55, 
58,  2  Am.  R.  11;  Ex  parte  Lange,  18 
Wal.  163;  Parker  v.  S.,  51  Miss. 
535;  P.  Y.  Dane,  supra;  In  re  Brit- 
tain,  93  N.  C.  587;  S.  v.  Warren,  92 
N.  C.  825;  Ex  parte  Corn-wall,  223 
Mo.  259,  122  S.  W.  666. 

34.  P.  V.  Duffy,  5  Barb.  205,  208; 
Miller  v.  Finkle,  supra;  In  re  Jones, 
35  Net).  499,  53  N.  W.  468;  In  re 
Sullivan,  3  Cal.  Ap.  193,  84  P.  781; 
S.  V.  Crook,  115  N.  C.  760,  20  S.  E. 
513,  9  L.  R.  A.  260;  S.  v.  Cannon,  11 
Ore.  312,  2  P.  191;  P.  v.  Kelley,  79 
Mich.  320,  44  N.  W.  615. 

35.  C.  T.  Mayloy,  57  Pa.  291; 
Parker  v.  S.,  supra;  Rex  v.  Walcot, 
Comb.  369,  2  Salk.  632;  Graham  v. 
Parham,  32  Ark.  676;  Robinson  v. 
Brown,  82  111.  279;  Harpending  v. 
Wylie,  13  Bush,  158.  And  see,  as 
to  the  doctrine  of  this  section.  Rex 


V.  Fletcher,  Russ  &  Ry.  58;  P.  v. 
Thompson,  4  Cal.  238;  Jobe  v.  S.,. 
28  Ga.  235;  In  re  Mason,  8  Mich. 
70;  Knight  v.  S.,  70  Ind.  375;  Moly- 
neux  V.  Huey,  81  N.  C.  106;  S.  v. 
Bennett,  93  N.  C.  503;  S.  v.  Miller, 
94  N.  C.  902;  Murphy  v.  S.,  97  Ind. 
579;  Ex  parte  Corn-wall,  223  Mo. 
259,  122  S.  W.  666. 

36.  1     Chit.     Grim.     Law,     757; 
Sterling  v.  Drake,  29  Ohio  St.  457. 

37.  Mishler  v.  C.,  62  Pa.  55,  1 
Am.  R.  377;  S.  v.  Finch,  54  Ore. 
452,  103  P.  505.  The  power  to  sus- 
pend judgment  is  recognized  at 
Common  Law.  It  was  formerly  ex- 
ercised to  permit  the  accused  to 
move  for  a  new  trial,  or  to  move 
for  benefit  of  clergy,  or  to  apply  for 
a  pardon.  In  recent  times  the 
power  to  suspend  sentence  can  not 
be  exercised  without  the  consent  of 
the  accused;  for  example,  sentence 
may  be  suspended  to  give  the  ac- 
cused an  opportunity  to  pay  the 
costs,  or  to  compensate  the  party 
injured,  or  to  give  him  an  oppor- 
tunity to  show  that  he  has  re- 
formed. Beyond  this  purpose,  judg- 
ment should  not  be  suspended.  S. 
V.  Hilton,  151  N.  C.  687,  65  S.  E. 
1011. 

38.  2  Hawk.  P.  C,  c.  51,  §  8. 
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of  its  own  sentences.^®  In  England,  it  appears,  a  reprieve 
may  be  ordered  by  the  judges  even  in  vacation;  *"  and  per- 
haps the  same  may  be  done  under  the  common  law  of  this 
<30untry.*^  The  Crown,  also,  has  the  power  of  reprieve  in 
England;*^  and  so  have  our  executives,  under  some,  at 
least,  of  the  constitutions.*^  It  is  a  part  of  the  power  of 
pardon,  and  included  therein.**  If  a  statute  requires  a  re- 
spite, it  becomes  a  right  in  the  prisoner.*^ 

II.    Fine  and  its  Incidents. 

§  1300.  1.  The  General  Rules  and  Statutes, — stated  in 
the  last  sub-title,  are  operative  likewise  in  this;  whereto 
must  be  added  any  special  requirements  of  the  statute  un- 
der which  the  fine  is  imposed.*® 

2.  Fine  as  a  Punishment — is  said  to  have  preceded  im- 
prisonment and  death,  in  our  civilized  jurisprudence;*'^ 


39.  1  Chit.  Crim.  Law,  757,  758; 
1  Hale  P.  C.  368;  2  Hale  P.  C.  412; 
Arclib.  Crim.  PI.  &  Ev.  (IStli  Ed.) 
193;  Weaver  v.  P.,  33  Mich.  296, 
297,  298;  Fults  v.  S.,  2  Sneed,  232, 
235.  See  also  Allen  v.  S.,  Mart.  & 
Yerg.  294: 

40.  Anonymous,  2  Dy.  205,  pi.  5; 
Hawk,  ut  sup.;  2  Hale  P.  C.  412, 
413. 

41.  Miller's  Case,  9  Cow.  730. 

42.  See  the  before-cited  authori- 
ties. 

43.  Sterling  v.  Drake,  29  Ohio 
St.  457,  23  Am.  R.  762;  S.  v.  Rose, 
29  La.  Ann.  755;  Ex  parte  Fleming, 
€0  Miss.  910. 

44.  Ex  parte  Fleming,  supra,  at 
p.  912. 

45.  John  V.  S.,  2  Ala.  290.  Some 
cases,  chiefly  under  varying 
Statutes,  yet  a  part  at  the 
common  law,  m  to  Suspen- 
sions and  postponements  of  Sen- 
tence— are  P.  v.  Brown,   54'  Mich. 


15;  S.  V.  Grottkau,  73  Wis. 
589,  9  Am.  St.  816;  P.  v.  Graves,  31 
Hun,  382;  S.  v.  Addy,  14  Vroom, 
113,  39  Am.  R.  547;  Butler  v.  S.,  97 
Ind.  373;  P.  v.  Reilly,  53  Mich.  260; 
Webster  v.  S.,  43  Ohio  St.  696;  U. 
S.  V.  Pile,  130  U.  S.  280;  Moett  v. 
P.  85  N.  y.  373;  Clifford  v.  S.,  58 
Wis.  127;  Wall  v.  Jones,  135  Ga. 
425,  69  S.  E.  548.  Suspension  and 
postponement  of  sentence.  S.  v. 
Drew,  75  N.  H.  604,  76  Atl.  191. 

46.  Werfel  v.  C,  5  Binn.  65; 
Warfleld  v.  S.,  34  Ala.  261;  Earth 
V.  S.,  18  Conn.  432;  Bawlings  v.  S., 
2  Md.  201;  P.  v.  Ontario,  4  Denio, 
260;  McMeekin  v.  S.,  48  Ga.  335; 
Ex  parte  Tongate,  31  Ind.  370;  S. 
V.  Harding,  39  Conn.  561;  Ex  parte 
Bollig,  31  111.  88;  S.  v.  Stanford,  20 
Ark.  145;  P.  v.  Sacramento,  6  Cal. 
422;  C.  V.  Howard,  13  Mass.  221; 
Clarke  v.  Tyler,  30  Grat.  134. 

47.  3  Salk.  32. 
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yet  all  three  are  known  to  onr  common  law.** 

§  1301.  Stand  committed. — To  secure  tlie  collection  of  a 
fine,  the  sentence  by  the  common  law,  and  by  statutes  in 
many  of  the  States,  should  contain  the  order  that  the  de- 
fendant stand  committed  till  it  is  paid.*®  A  sentence 
without  this  order  has  been  treated  as  voidable;  ^^  but,  in 
reason,  the  defendant  could  not  avoid  it,  though  the  State 
might  have  resort  only  to  his  goods  for  payment.  And  it 
was  held  in  New  York  that  a  sentence  to  a  fine,  awarding- 
process  for  its  recovery  according  to  the  practice  of  the 
couyt,  is  good  though  there  is  no  clause  of  commitment.^* 
§  1302.  Not  in  Custody — (Capias). — ^Where,  at  the  ren- 
dition of  sentence,  the  defendant  is  not  in  custody  (for  the. 
court  in  its  discretion  may  dispense  with  his  pres- 
ence),^^  capias  pro  fine,  "which  is  to  bring  him  into  court 
to  pay  the  money,"  ^^  may  under  the  common  law  practice 
be  issued ;  and  thereon,  under  the  order  to  stand  committed. 


48.  New  Crim.  Law,  I,  §§  935, 
939,  940. 

49.  Rex  T.  Hord,  Say,  176;  Reg. 
V.  Lay  ton,  1  Salk.  353,  Keilw.  41; 
Godrey's  Case,  11  Co.  42a,  43b;  Rex 
V.  Sterling,  1  Lev.  125;  Hill  v.  S.,  2 
Yerg.  247;  Harris  v.C,  23  Pick. 
280;  Paris  v.  C,  3  B.  Monr.  79; 
Ex  parte  BoUig,  31  ni.  88;  Milton- 
vale  V.  Lanoue,  35  Kan.  603;  Ex 
parte  Peacock,  25  Fla.  478;  Ex 
parte  Bryant,  24  Pla.  278,  12  Am. 
St.  200;  Ex  parte  Parker,  106  Mo. 
551;  S.  V.  Peterson,  38  Minn.  143; 
S.  V.  Boynton,  75  Iowa,  753;  Ex 
parte  Tuicher,  69  Iowa,  393;  Ken- 
nedy V.  P.,  122  111.  649;  Ex  parte 
Jackson,  96  U.  S.  727;  Ex  parte 
Maule,  19  Neb.  273;  Galles  v.  Wil- 
cox, 63  Iowa,  664;  Ex  parte  Ellis,  54 
Cal.  204;  In  re  Taylor,  64  Cal.  434; 
Walton  V.  S.,  62  Ala.  197;  Jackson 
V.  Boyd,  53  Iowa,  536;  Mims  v.  S., 
26  Minn.  494;   Strong  v.  S.,  57  Ind. 


428;  S.  V.  Myers,  44  Iowa,  580.  See 
Hudeburgh  v.  S.,  38  Tex.  535;  Dunn 
V.  Reg.,  12  Q.  B.  1031.  See  gen- 
erally. Berkenfield  v.  P.,  191  111. 
272,  61  N.  E.  96,  92  III.  Ap.  400; 
Fisber  v.  McDanlel,  9  Wyo.  457,  8T 
Am.  St.  971,  64  P.  1056.  "Tbe  com- 
mitment ougbt  to  be  to  the  sheriff, 
or  generally  quousque  he  paid  the 
fine.  It  is  true,  justices  of  the 
peace  commit  felons  to  the  keeper 
of  the  prison;  but,  where  the  coujt 
commits,  it  is  to  the  sheriff,  who  is 
their  ofiicer,  to  whom  the  court 
must  award  a  capias,  and  not  to  the 
keeper."  Holt,  C.  J.,  In  ,Rex  v. 
Bethel,  5  Mod.  19,  21.  For  the  form 
see  Rex  v.  Broughton,  1  Trem.  P.  C. 
Ill,  119;  Rex  v.  Taylor,  1  Trem.  P. 
C.  226,  227. 

50.  Rex  v.  Hord,  supra. 

51.  Kane  v.  P.,  8  Wend.  203. 

52.  Ante,  §§  275  (1,  2),  1291  (1). 

53.  Duke's  Case,  Holt,  399. 
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he  may  be  imprisoned  till  it  is  paid.^*  Such  is  plainly- 
enough  the  law  on  an  obscure  question  which  does  not  of- 
ten arise;  but  practically,  when  the  necessity  of  a  step  like 
this  is  anticipated,  the  court  will  secure  the  custody  of 
the  defendant  before  pronouncing  sentence. 

§  1303.  1.  Out  of  his  Effects,— whether  the  defendant 
is  committed  to  enforce  payment  of  his  fine  or  not,  the  State^ 
by  the  common  law  practice,  may  collect  it  under  a  levari 
facias.^^    And — 

2.  A  Promise  with  or  without  Security, — such  as  a  note^ 
or  note  and  mortgage,  to  any  officer  of  the  law  is  not,  in  the 
absence  of  statutory  authorization,  either  collectible,  or 
good  in  discharge  of  a  fine.^^    Still, — 

§1304.  As  a  Quasi  Judgment  Debt,— the  fine  is  quite 
extensively  treated  in  this  country.^'^  Yet  it  cannot  be 
proved  as  a  "debt"  in  bankruptcy;  ^®  nor  is  it  such  within 
statutes  abolishing  imprisonment  for  debt.^'  It  is  collecti- 
ble out  of  an  infant's  property,®"  binds  a  married  woman,*'* 

54.  Ante,  §  275  (1,  2);  Kane  v.  478;  Biells  v.  Comstock,  53  Mass. 
P.,  8  Wend.  203,  215;  Tomlins  Law  468.  See  Caldwell  v.  Wright,  25  111. 
Diet.  Capias  pro  Pine.  And  see  Reg.      Ap.  74. 

V.  Templeman,  1  Salk.  55;  Pifer  v.  57.    R.  S.  of  TJ.  S.,  §  1041;   Cagle 

C,     14    Grat.    710;     Huddleson    v.  v.   S.,   6   Humph.   391;    Strafford  v. 

Ruffin,  6  Ohio  St.  604'.  Jackson,   14  N.  H.   16.     See   S.  v. 

55.  Rex  Y.  Woolf,  2  B.  &  Aid.  Robinson,  17  N.  H.  263;  Jasper  v. 
609,  1  Chit.  428;  Kane  v.  P.,  8  Sparham,  125  Iowa,  564,  101  N,  W. 
Wend.  203;  Rex  v.  Woolf e,  1  Chit.  134;  Clark  v.  Allen,  114  F.  374; 
583;  Rex  v.  Carlisle,  1  D.  &  R.  474;  affirmed  126  P.  738,  62  C.  C.  A.  58. 

1    Chit   Crim.   Law,   811.     And   see  58.     In   re    Sutherland,    3   Bankr> 

Rex   V.    Speed,   1   Salk.    379,   1   Ld.  Reg.  314. 

Raym.  583;  Annoymous,  T.  Jones,  59.  Dixon  v.  S.,  2  Tex.  481;  S. 
233;  In  re  Beall,  26  Ohio  St.  195.  v.  Mace,  5  Md.  337;  Mosley  v.  Gal- 
In  Texas,  the  two  remedies  cannot  latin,  10  Lea,  494;  Ex  parte  Robert- 
be  pursued  together.  O'Conner  v.  son,  27  Tex.  Ap.  628,  11  Am.  St. 
S.,  40  Tex.  27.  207;    Lee   v.    S.,   75  Ala.   29;    S.   v. 

56.  Floyd    v.    S.,    32     Ark.     200;  Leach,  75  Ala.  36.    See  P.  v.  Foster, 
Schlief   V.    S.,    38   Ark.    522;  .Mani-  104  111.  156;  In  re  Ruhl,  5  Saw.  186. 
towoc   Supervisors   v.   Sullivan,   51  60.    Beasley  v.  S.,  2  Yerg.  481. 
Wis.  115;   Clark  v.  S.,  3  Tex.  Ap.  61.    Bates  v.  Enright,  42  Me.  105. 
338;    Kingsbury  v.  Ellis,  58  Mass. 
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and  does  not  bear  interest  under  the  Texas  statute  allowing 
interest  on  judgments.®^    Therefore, — 

§  1305.  The  Escape — of  one  committed  for  the  non-pay- 
ment of  a  fine  does  not  discharge  it.®^    So, — 

§  1306.  Poor. — Without  statutory  direction,  the  judge 
■cannot  set  the  defendant  at  liberty  because  poor  and  unable 
to  pay."*  Yet  in  most  of  our  States  there  are  provisions 
for  his  release  after  a  period  of  imprisonment.^^  In  the 
absence  of  special  terms,  they  leave  his  property  still 
holden  for  the  fine.^® 

§  1307.  Alternative  Sentences — are  not  good  at  the  com- 
mon law;  as,  to  pay  a  fine  and  in  default  thereof  to  be  im- 
prisoned."'' But  in  some  of  the  States  such  sentences  are 
authorized  by  statutes."^ 

§  1308.  Release — Conditional. — A  statutory  authority  to 
release  prisoners  after  a  certain  time  can  be  exercised  only 
when  the  time  arrives;  and  a  sentence  "until  released,""® 
or  with  a  provision  for  subsequent  remission,'^*'   will  be 

62.  S.  V.  Steen,  14  Tex.  396.  67.     In  re  Deaton,  105  N.  C.  59; 

63.  S.  V.  Simpson,  1  Jones,  N.  C.  Ex  parte  Martini,  23  Fla.  343; 
80.  Brownbridge   v.   P.,    38   Mich.    751; 

64.  Luckey  v.  S.,  14  Tex.  400.  Donnoly  v.  P.,  38  Mich.  756;    S.  v. 

65.  See  Strafford  v.  Jackson,  14  Perkins,  82  N.  C.  681;  Ex  parte 
N.  H.  16;  S.  V.  Robinson,  17  N.  H.  Rosenheim,  83  Cal.  388,  23  P.  372'; 
263 ;  Ex  parte  Scott,  19  Ohio  St.  Roop  v.  S.,  58  N.  J.  L.  487,  34  A. 
581;  Ex  parte  Bollig,  31  111.  .88;  885;  S.  v.  Drowne,  20  R.  I.  302,  38 
Gannon  v.  Adams,  8  Gray,  395;  Ex  A.  978. 

parte  Godfrey,  11  Tex.  Ap.  34;   Ex         68.     S.  v.  Markham,  15  La.  Ann. 

parte  Crews,  78  Ala.  457;   Ex  parte  498;   Broomhead  v.  Chisolm,  47  Ga. 

Bogle,   20   Tex.  Ap.   127;    Ex   parte  390.     See  Reg.  v.  Green,  Gilb.  Cas. 

Mclnnis,  98  Miss.  773,  54  So.  260;  231;   Douglas  v.  Reg.,  13  Q.  B.  74; 

Tate  V.  P.,  25  Colo.  325,  53  P.  1050.  Ex  parte  Miller,  82  Cal.  454.     See 

In   re   Moore,   14   Ohio   Cir.   237,   7  S.  v.  Howorth,  70  Iowa,  157;  In  re 

O.   C.  D.   575.  Shaw,  31  Minn.  44;  Ex  parte  Bald- 

66.  C.  V.  Long,  5  Binn.  489.  And  win,  60  Cal.  432;  Wallace  v.  S.,  126 
see,  as  to  the  matter  of  this  section,  Ga.  749;  55  S.  E.  1042. 

Ex  parte  Tongate,  31  Ind.  370;  Mc-  69.    Washburn     v.     Belknap,     3 

Meekin  v.  S.,  48  Ga.  335;  S.  v.  Jor-  Conn.  502,  506. 

dan,  39  Iowa,  387;   S.  v.  Anwerda,  70.    S.  v.  Bennett,  4  Dev.  &  Bat. 

40  Iowa,  151.  43,  50. 
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ill.    "And,"  said  Lord  Holt,  "a  fine,  unless  such  a  thing  be 
■done  in  futuro,  is  void."  '^^    Hence, — 

§  1309,  Definite — must  be  the  sentence,  so  that  the  de- 
fendant can  know  what  to  do  and  how  to  obtain  his  re- 
lease.''^ 


III.    Corporal  Punishment  and  its  Incidents. 

§  1310.  1.  Statutory  Provisions, — which  in  our  States 
too  much  differ  for  any  profitable  generalization,  chiefly 
govern  under  this  sub-title.  Some  of  the  cases  thereon  are 
•cited  in  the  note."^  A  few  of  the  more  general  questions 
are, — 


71.  Rex  V.  Hertford,  Holt,  320. 

72.  Rex  V.  Catterall,  Fitzg.  266; 
Hex  V.  Ralner,  1  Sid.  214;  Morris 
V.  S.,  1  Blackf.  37.  See,  also,  Rex 
-y.  Barnes,  2  Stra.  917;  Rex  v.  Stev- 
«ns,  3  Smith,  366;  P.  v.  King,  28 
Cal.  265;  P.  v.  Hughes,  29  Cal.  257; 
Mcintosh  V.  S.,  52  Ala.  355;  White 
V.  S.,  30  Ala.  518;  P.  v.  Degnen,  54 
Barb.  105,  6  Abb.  Pr.,  n.  s.  87;  ante, 
§  1297. 

73.  Alabama.  Giles  v.  S.,  52  Ala. 
29;  Brown  v.  S.,  74  Ala.  478;  Ex 
TDarte  King,  82  Ala.  59;  Duncan 
V.   S.,  88  Ala.   31. 

Arkansas.  Cheaney  v.  S.,  36  Ark. 
•74.  • 

California.  P.  v.  Brick,  68  Cal. 
190;  Ex  parte  Wadleigh,  82  Cal. 
518;  P.  V.  Perez,  87  Cal.  122;  Ah 
Kow  V.  Nunan,  5  Saw.  552. 

Connecticut.  S.  v.  Hoyt,  46  Conn. 
330. 

Dakota.  Territory  v.  Conrad,  1 
Dak.  363. 

Florida.      Ex    parte    Hunter,    16 
Fla.  575;    Potsdamer  v.  S.,  17  Pla^ 
895;    Johnson    v.    S.,    24    Fla.    162;' 
Murray  v.  S.,  25  Fla.  528. 
2  C.  P.— 72 


Georgia.  McGInnis  v.  S.,  31  Ga. 
236;  Hill  v.  S.,  72  Ga.  131. 

Illinois.  Mulllnix  v.  P.,  76  111, 
211;  Dyer  v.  P.,  84  111.  624;  Mc- 
ivean  v.  Humphreys,  104  111.  378; 
Kanouse  v.  Lexington,  12  Bradw. 
318. 

Indiana.  Torbert  v.  Lynch,  67 
Ind.  474;  Shafer  v.  S.,  74  Ind.  90; 
Koerner  v.  S.,  96  Ind.  243;  Lefforge 
V.  S.,  129  Ind.  551. 

Iowa.  S.  V.  Hopkins,  67  Iowa, 
285. 

Kansas.  Hollon  v.  Hopkins,  21 
Kan.  638;  Miltonvale  v.  Lanoue,  35 
Kan.  603;  In  re  White,  50  Kan. 
299. 

Louisiana.  S.  v.  Williams,  30 
La.  Ann.  1162;  S.  v.  Lake,  34  La. 
Ann.  1069. 

Maine.  Gross  v.  Rice,  71  Me.. 241; 
S.  V.  Haynes,  74  Me.  161. 

Michigan.  Elliott  v.  P.,  13  Mich. 
365;  Dorsey  v.  P.,  37  Mich.  382; 
Wesley  v.  P.,  37  Mich.  384;  Brown 
V.  P.,  39  Mich.  57;  In  re  Amidon, 
40  Mich.  628;  Boody  v.  P.,  43  Mich. 
34. 

Minnesota.  Holden  v.  Minnesota, 
137  U.  S.  483. 
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2.  Time  in  a  Sentence, — when  not  indicating  the  length 
of  an  imprisonment,  is  treated  as  an  incident,  or  as  of  no 
importance,  the  substance  being  the  punishment.''^    Thus, — 

3.  Begin — End. — The  day  for  an  imprisonment  to  be- 
gin or  end  need  not,  and  by  the  better  practice  does  not,  ap- 


Missouri.  S.  v.  Gavner,  30  Mo. 
44;  S.  V.  Barton,  71  Mo.  288;  Ex 
parte  Collins,  94  Mo.  22. 

Nebraska.  Morrison  v.  S.,  13 
Neb.  527;   In  re  Jones,  35  Neb.  499. 

New  Hampshire.  McQuinn's  Pe- 
tition, 65  N.  H.  84. 

New  Jersey.  Zabriskie  v.  S.,  14 
Vroom,  640,  39  Am.  R.  610;  Gibbs 
V.  S.,  16  Vroom,  379,  46  Am.  R. 
782. 

New  York.  P.  v.  Baker,  89  N.  Y. 
460;  P.  V.  Bork,  96  N.  Y.  188;  P.  v. 
Sadler,  97  N.  Y.  146;  P.  v.  Trezza, 
128  N.  Y.  529;  P.  v.  Harrington,  15 
Abb.  N.  Gas.  161;  P.  v.  Lincoln,  25 
Hun,  306,  62  How.  Pr.  412;  P.  v. 
McEwen,  62  How.  Pr.  226;  P.  v. 
McEwen,  67  How.  Pr.  105. 

North  Carolina.  S.  v.  Norwood, 
93  N.  C.  578;  S.  v.  Weathers,  98 
N.  C.  685;  S.  v.  Pearson,  100  N.  C. 
414. 

Ohio.  Larney  v.  Cleveland,  34 
Ohio  St.  599;  S.  v.  Peter§,  43  Ohio 
St.   629. 

Pennsylvania.  C.  v.  Halloway,  42 
Pa.  446,  82  Am.  D.  526;  C.  v.  Ruth, 
104  Pa.  294. 

South  Carolina.  Ex  parte 
Duckett,  15  S.  C.  210,  40  Am.  R. 
694;    S.  V.  Boyd,  35   S.  C.  269. 

Tennessee.  Kelly  v.  S.,  7  Bax. 
323;  Knox  v.  S.,  9  Bax.  202;  CorneU 
V.  S.,  6  Lea,  624;  Boone  v.  S.,  8 
Lea,  739;  Smith  v.  S.,  8  Lea,  744; 
S.  V.  McClellan,  87  Tenn.  52. 

Texas.  Horseman  v.  S.,  43  Tex. 
353;    Coleman  v.   S.,   44   Tex.   109; 


Ullman  v.  S.,  1  Tex.  Ap.  220,  28  Am. 
R.  405;  Grant  v.  S.,  2  Tex.  Ap.  163; 
Bouldin  v.  S.,  8  Tex.  Ap.  624;  Shu- 
maker  V.  S.,  10  Tex.  Ap.  117;  White- 
V.  S.,  10  Tex.  Ap.  381;  Sartain  v.  S.,- 
10  Tex.  Ap.  651,  38  Am.  R.  649; 
Hill  V.  S.,  10  Tex.  Ap.  673;  Bennett 
V.  S.,  17  Tex.  Ap.  143;  Lockhart  v. 
S.,  29  Tex.-  Ap.  35;  Washington  v. 
S.,  31  Tex.  Cr.  84;  King  v.  S.,  32- 
Tex.  Cr.  463. 

Washington.  Timmerman  v.  Ter- 
ritory, 3  Wash.  Ter.  445. 

Wisconsin.  Milwaukee  Indust. 
Sch.  V.  Supervisors,  40  Wis.  328,  22 
Am.  R.  702;  In  re  Graham,  74  Wis. 
450,  17  Am.  St.  174;  McDonald  v. 
S.,  79  Wis.  651,  24  Am.  St.  740;  Mc- 
Donald V.  S.,  80  Wis.  407;  In  t& 
Graham,  138  U.  S.  461. 

Wyoming.  Territory  v.  Nelson,. 
2  Wyo.  346. 

United  States.  XJ.  S.  v.  Pile,  130" 
V.  S.  280;  In  re  Mills,  135  U.  S. 
263;  Holden  v.  Minnesota,  137  XJ. 
S.  483;  In  re  Graham,  138  TJ.,  S. 
461;  MoElvaine  v.  Brush,  142  U.  S.. 
155;  In  re  Cross,  146  U.  S.  271; 
Cross  V.  Burke,  146  U.  S.  82;  U.  S. 
V.  Schroeder,  14  Blatch.  344;  Ah 
Kow  V.  Nunan,  5  Saw.  552;  In  re 
Wilson,  18  Fed.  33;  Ex  parte 
Brooks.,  29  Fed.  83;  U.  S.  v.  Pat- 
terson, 29  Fed.  775. 

74.  New  Grim.  Law,  I,  §§  951, 
952;  Stat.  Crimes,  §  255;  HoUon  v. 
Hopkins,  21  Kan.  638 ;  In  re  Morse, 
^17  Fed.  763. 
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pear  in  the  sentence;''^  except  where  a  statute  commands 
otherwise.^*  And,  at  common  law,  if  an  imprisonment  is 
to  commence  on  the  expiration  of  another  one,  the  sentence 
must  so  state,  else  the  two  punishments  will  be  executed 
simultaneously.''^    So, — 

4.  On  a  Sentence  Silent — as  to  the  time  of  beginning, 
if  the  defendant  does  not  go  at  once  into  prison,  the  court 
may  afterward  order  it  executed  for  the  full  period.''* 
Or,- 

5.  Escaped, — if  the  prisoner  has,  and  is  retaken,  the 
keeper  will  execute  the  sentence  with  the  period  of  ab- 
sence added.''^    On  the  same  principle, — 

6.  One  set  at  Large — by  the  lower  court  cannot,  on  a 
reversal,  and  reimprisonment  by  the  higher,  count  as  part 
of  his  term  the  period  of  his  liberty.*" 


75.  Clifford  v.  S.,  30  Md.  575; 
Johnson  v.  P.,  83  m.  431;  S.  v. 
Smith,  10  Nev.  106,  125;  Ex  parte 
Gibson,  31  Cal.  619,  626,  91  Am.  D. 
546.  And  see  P.  v.  King,  28  Oal. 
265;  P.  V.  Hughes,  29  Cal.  257.  For 
example,  the  sentences  are  so  in 
Tremaine,  as.  Rex  v.  Wordell,  1 
Trem.  P.  C.  132,  134,  135;  Rex  v. 
Baxter,  1  Trem.  P.  C.  265,  266. 
Contra,  Kelly  v.  S.,  3  Sm.  &  M.  518; 
Ex  parte  Eldridge,  3  Okla.  Cr.  Ap. 
499,  10£  P.  980. 

76.  S.  V.  Gaskins,  65  N.  C.  320. 
And  see  Cole  v.  S.,  5  Eng.  318; 
Miller  v.  S.,  15  Fla.  575;  Ex  parte 
Meyers,  44  Mo.  279;  P.  v.  Degnen, 
54  Barb.  105,  6  Abb.  Pr.,  n.  s.,  87; 
Isaacs  V.  S.,  23  Md.  410. 

77.  New  Crim.  Law,  I,  §  953; 
Russell  V.  C,  7  S.  &  R.  489;  S.  v. 
Smith,  5  Day,  175,  5  Am.  D.  132; 
Wilkes  V.  Rex,  4  Bro.  P.  C.  360,  367; 
C.  V.  Leath,  1  Va.  Cas.  151;  Ex 
parte  Ryan,  10  Nev.  261;  HoUoway 
V.  Reg.,  2  Den.  C.  C.  287,  297;  Rex 
V.  Hart,  30  How.  St.  Tr.  1131,  1321 
et  seq.;   Martin  v.  P.,  76  m.  499; 


Johnson  v.  P.,  supra;  Reg.  v.  Cut- 
bush,  Law  Rep.  2  Q.  B.  379;  In  re 
Breton,  93  Me.  39,  42,  44  A.  125;  In 
re  Gafford,  25  Nev.  101,  57  P.  484, 
citing  text  and  multitudes  of  other 
cases.     See  post,  §  1327. 

78.  S.  V.  Cockerham,  2  Ire.  204> 
And  see  Mills  v.  C,  13  Pa.  634. 

79.  In  re  Edwards,  43  N.  J.  L. 
555,  38  Am.  R.  653,  note;  Dolan's 
Case,  101  Mass.  219;  Cleek  v.  C, 
21  Grat.  777;  Ex  parte  Clifford, 
29  Ind.  106;  post  §  1384;  Ex  parte 
Vance,  90  Cal.  208,  27  P.  209,  13 
L.  R.  A.  574;  Neal  v.  S.,  104  Ga. 
809,  517,  30  S.  E.  858,  60  Am.  St. 
175,  42  L.  R.  A.  190.  (Failure  to 
serve  because  of  void  reprieve.)  Ex 
parte  Moebus,  137  Fed.  154;  Hollon 
V.  Hopkins,  21  Kan.  638;  In  re 
Moebus,   73  N.  H.   350,,   62  A.  170- 

80.  S.  V.  McClellan.87  Tenn.  52, 
9  S.  W.  233;  Wiggins  v.  Tyson, 
114  Ga.  64,  39  S.  E.  865;  P.  v. 
Walsh,  5  N.  Y.  Cr.  524;  Bradford 
V.  P.,  22  Colo.  157,  161,  43  P.  1013; 
Ex  parte  Branch,  37  Tex.  Cr.  318,, 
39   S.  W.  932. 
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§1311.  1.  A  Sentence  to  DeatV^ — or  other  corporal 
infliction,^^  is,  partly  to  repeat  what  is  said  in  "New  Crim- 
inal Law, ' '  ^^  under  the  common  law  practice  generally 
silent  as  to  the  time;  thereby  it  is  left  to  the  discretion  of 
the  officer,*^*  or  is  appointed  by  a  subsequent  rule  of  the 
court.  It  is  so  even  of  the  place.  In  some  of  our  States,  the 
day  for  a  capital  execution  is  set  by  the  governor;  then, 
of  course,  it  cannot  appear  in  the  sentence.®* 

2.  If  the  Time  for  the  Execution  passes — and  it  is  not 

done,*'  or  if  the  condemned  man  "come  to  life  after  he  be 
hanged,"*"  another  day  should  be  assigned,  the  prisoner 
being  taken  before  the  tribunal  for  the  purpose.*'^  But  the 
majority  of  the  Alabama  Court  held  that  this  cannot  be  if 
meanwhile  the  statute  authorizing  the  conviction  has  been 
repealed.®* 

3.  The  Manner — of  executing  the  death  sentence  prob- 
ably need  not  be  stated  in  the  warrant  where  the  law, 
which  the  officer  is  presumed  to  know,  defines  it.    Certain- 

81.  Rex.  V.  Doyle,  1  Leach,  67;  84.  Webster  v.  C,  supra;  In  re 
Cathcart  v.  C,  37  Pa.  108  (refer-  Dyer,  56  Kan.  489,  43  P.  783.  The 
ring  to  Rastell's  Entries,  2  Hale  P.  place  of  execution  must  be  such  as 
C.  399;  Coke's  Entries,  352,  353;  accords  with  the  statute.  Web- 
and  Rex  v.  Rogers,  3  Bur.  1809,  ster  v.  S.,  47  Fla.  108,  36  So.  584. 
1812);  Webster  v.  C,  5  Cush.  386;  85.  In  re  Ferris,  35  N.  Y.  262; 
In  re  Cross,  146  XJ.  S.  271.  See  also  Ex  parte  Nixon,  2  S.  C.  4;  Rex  v. 
Russell  V.  S.,  33  Ala.  366.  Still  it  Ferrers,  Foster,  138;  S.  v.  Oscar, 
is  held  in  Alabama,  that  the  sen-  13  La.  Ann.  297;  S.  v.  Kitchens, 
tence  should  fix  the  day  of  execu-  2  Hill  (S.  C),  612,  27  Am.  D. 
tion,  else  it  will  be  defective.  410;  S.  v.  Armstrong,  45  Ore.  25, 
Aaron  v.  S.,  40  Ala.  307,  309.  74   P.   1025;    Com  v.   Hill,   185   Pa. 

82.  Atkinson  y.  Reg.,  3  Bro.  P.  St.  385,  42  W.  M.  C.  73,  39  A.  1055. 
€.  517.     See  P.  v.  Brush,  128  N.  Y.  86.     2  Hawk.  P.  C.  c.  51,  §  7. 
529,  534,  28  N.  B.  533.  87.     Rex  v.   Harris,   1   Ld.   Raym. 

83.  New  Crim.  Law,  I,  §§  951-  482;  P.  v.  Frost,  119  N.  Y.  S.  857; 
■953;  Holden  v.  Minnesota,  137  U.  Armstrong  v.  S.,  2  Okla.  Cr.  Ap. 
S.  483,  11  S.  et.  143,  34  L.  Ed.  734,  567,  103  P.  658;  S.  v.  Haddox,  50 
distinguishing  In  re  Medley,  134  W.  Va.  222,  40  S.  E.  387;  See  also 
U.  S.  160,  10  S.  Ct.  384,  33  L.  Ed.  P.  v.  Durrant,  119  Cal.  201,  51  P. 
835.  185. 

83a.     In  re  Stortl,  178  Mass.  549,  88.    Aaron    v.     S.,     supra.       See 

60  N.  E.  210,  52  L.  R.  A.  520.  Stat.  Crimes,  §  177. 
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ly  it  suffices  to  say  in  the  "mode  by  law  prescribed  and 
provided."  And  such,  warrant  carries  with  it  the  necessary 
authority  to  keep  the  prisoner  in  custody  till  the  time  for  the 
execution  arrives.^® 

§  1312.  If  Sureties  of  the  Peace — are  required  as  a  part 
of  the  sentence,""  it  may  add  that  the  defendant  stand  com- 
mitted till  he  gives  them.^^ 

§  1313    1.    Under  the  Common  Law  of  England, — na 

costs,  in  causes  civil  or  criminal,  are  awarded.®^ 

2.  How  with  Us. — There  are  English  statutes  giving 
costs,  apparently  limited  to  civil  suits,  early  enough  to  be 
common  law  in  our  States;  ®^  but  practically,  in  criminal 
causes,  not  inquiring  how  it  may  be  in  civil,®*  all  the  costs 
known  with  us  are  the  creatures  of  our  own  statutes.®^ 
But— 


89.  P.  V.  Trezza,  128  N.  Y.  529; 
McElvaine  v.  Brush,  142  U.  S.  155; 
P.  V.  Brush,  128  N.  Y.  529,  534,  28 
N.  E.  533. 

90.  New  Crlm.  Law,  I,  §  945. 

91.  Dunn  v.  Reg.,  12  Q.  B.  1031; 
Anonymous,  Fort.  242;  Rex  v.  Hart, 
30  How.  St.  Tr.  1131,  _  1321,  1322, 
1344.  As  to  rule  at  common  law, 
S.  V.  Gillilan,  51  W.  Va.  278,  41  S. 
E.  131,  57  L.  R.  A.  426,  Statutory 
rules,  S.  V.  Chandler,  31  Kan.  201, 
1  P.  787.  A  bond  may  be  required 
under  a  statute  empowering  a  court 
to  require  security  of  a  person 
convicted.  S.  v.  Woodard,  7  Kan. 
Ap.  421,  53  P.  278,  affirmed  in  S. 
V.  Miller,  60  Kan.  857,  56  P.  1132. 

92.  Kendall  v.  John.  Fort.  104, 
116;  Dibben  v.  Cooke,  2  Stra.  1005; 
Greene  v.  Cole,  2  .Saund.  252,  257. 

93.  Middleton  v.  Crofts,  Andr. 
57;  Pilfold's  Case,  10  Co.  115,  116a; 
Tyte  V.  Glode,  7  T.  R.  267;  Anony- 
mous, 3  Dy.  370b,  pi.  61;  Thorp  v. 
Fowle,    2    Mod.    58;    Williams    v. 


Drewe,  Willes,  392;  Plymouth  v. 
Werring,  Willes,  440.  See  the 
statutes  collected  and  stated,  1 
Har.  Dig.   (3d  Ed.)  1715,  1716. 

94.  Swainson  v.  Bishop,  52  Mo- 
227;  C.  V.  Carpenter,  3  Mass.  268,, 
270. 

95.  Compare  v.  Kinne,  41  N.. 
H.  238;  Prince  v.  S.,  7  Humph.  137; 
Rex  V.  Edwards,  1  Salk.  193;  Rex: 
T.  Glassenby,  2  Stra.  1069;  s.  c. 
nom.  Rex  v.  Glastonby,  Gas.  temp. 
Hardw.  355;  Rex  v.  Sidney,  2  Stra.. 
1165.  Chitty  says  that  at  the  com- 
mon law,  "the  king  neither  pays; 
nor  receives  costs;  and  as  an  in- 
dictment, though  carried  on  by  am. 
individual  is  always  considered  as- 
his  suit,  no  costs  are  payable,, 
whatever  may  be  the  event  of  th* 
prosecution."  He  refers  to  stat- 
utes breaking  in  upon  this  doc- 
trine, but  evidently  none  of  then* 
are  common  law  with  us.  1  Chit. 
Crlm.  Law,  825  et  seq. 
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3.  So  Divers — are  these  statutes,  rendering,  in  each 
State,  the  law  of  costs  in  effect  special  to  itself,  that  it  is 
best  here  to  do  little  more  than  classify  the  principal  au- 
thorities for  convenient  reference. 

§  1314.  To  and  from  the  Prosecutor — there  are  some- 
times statutory  costs,  already  pointed  out.^® 

§  1315.  The  State  and  United  States — do  not  without  ex- 
press words  of  a  statute  ^^  pay  costs  to  defendants.^®  But 
exceptionally  there  are  statutes  providing  therefor.*^  So, — 


96.  Ante,  §  690  et  seq.;  Fowler 
V.  Bishop,  1  Root,  198;  Ex  parte 
Manning,  1  Caines,  59;  Rex  v.  St. 
John,  6  M.  &  S.  130;  Rex  v.  Bart- 
rum,  8  Bast,  269;  Rex  v.  Tremalne, 
8  D.  &  R.  590;   Rex  v.  Tremalne, 

5  D.  &  R.  413;  s.  c.  nom.  Rex  v. 
Tremearne,  5  B.  &  C.  761;  S.  v. 
Campbell,  19  Kan.  481;  S.  v.  Reis- 
mer,  20  Kan.  548;  Rex  v.  Sheering, 
7  Car.  &  P.  440;  Reg.  v.  Major, 
Dears.  13,  14  Eng.  L.  &  Eq.  144; 
TReg.  V.  Latimer,  15  Q.  B.  1077,  2 
lEng.  Li.  &  Eq.  226 ;  Durkln's  Case, 
•2  Lewin,  163;  Reg.  v.  Wilson,  1 
Ellis  &  B,  597,  Dears.  79,  16  Eng. 
L.  &  Bq.  389;  S.  v.  Fawcett,  16  Mo. 
380;  Tuck  v.  S.,  8  Ala.  664;  S.  v. 
Liumbrick,  1  Car.  Law  Repos.  543; 
GufCy  V.  C,  2  Grant,  Pa.  66;  Reg. 
V.  Manchester,  7  Ellis  &  B.  453,  40 
Eng.  L.  &  Eq.  141;  Rex  v.  Incledon, 
1  M.  &  S.  268;  Rex  v.  Commerell, 
4  M.  &  S.  203;  Rex  v.  Edgeworth, 
4  T.  R.  218;   Rex  v.  Rawson,  2  B. 

6  C.  598,  4  D.,&  R.  124;  Heiderer 
-V.  P.,  2  Colo.  672;  Jacobs  v.  S.,  20 
Ga.  839;  S.  v.  Parker,  39  Ark.  174; 
Ex  parte  Perrin,  41  Ark.  194;  S.  v. 
Manlove,  33  Kan.  483;  Foss  v. 
Jones,  43  Kan.  72;  Orchard  v.  Os- 
liorn,  43  Kan.  76;  P.  v.  Kent  Su- 
pervisors, 40  Mich.  481;  S.  v.  Bald- 
win, 79  Mo.  243;  S.  v.  McCutoheon, 


20  Neb.  304;  S.  v.  Grand  Trunk 
Ry.  58  N.  H.  198;  S.  v.  Cannady, 
78  N.  C.  539;  S.  v.  Spencer,  81  N. 
C.  519;  S.  V.  Hughes,  83  N.  C.  665; 
S.  V.  Norwood,  84  N.  C.  794;  S.  v. 
Adams,  85  N.  C.  560;  S.  v.  Owens, 
87  N.  C.  565;  S.  v.  Wallln,  89  N. 
C.  578;  S.  V.  Horton,  89  N.  C.  581; 
S.  V.  Dunn,  95  N.  C.  697;  S.  v. 
Hamilton,  106  N.  C.  660;  S.  v. 
Roberts,  106  N.  C.  662;  S.  v.  Gates, 
107  N.  C.  832;  S.  v.  Carlton,  107 
N.  C.  956;  S.  v.  Palmer,  15  R.  I. 
6;  S.  V.  Wormick,  1  Lea,  559;  S.  v. 
Smith,  65  Wis.  93. 

97.  Stat.  Crimes,  §  142.  And  see 
Prince  v.  S.,  7  Humph.  137. 

98.  S.  V.  Harrington,  2  Tyler, 
44;  S.  V.  Green  well,  4  Gill  &  J.  407; 
U.  S.  V.  Barker,  2  Wheat.  395;  U. 
S.  V.  Hooe,  3  Cranch,  73,  92;  The 
Antalope,  12  Wheat,  546;  U.  S.  v. 
Ringgold,  8  Pet.  150,  163;  U.  S.  v. 
Boyd,  5  How.  U.  S.  29;  Morgan  v. 
Pickard,  86  Tenn.  208.  And  see 
Israel  v.  S.,  8  Ind.  467. 

99.  Brltton  v.  C,  1  Cush.  302. 
306;  C.  V.  Evans,  10  Gray,  463;  C. 
V.  Intoxicating  Liquors,  14  Gray, 
375;  C.  V.  Cambridge,  4  Met.  35, 
42;  Calhoun  y.  Bufflngton,  25  Mo. 
443;  Anne  v.  S.,  11  Humph.  205; 
Stephens  v.  Bradord,  7  Watts  & 
S.  438;  S.  V.  Brigham,  63  Mo.  258. 
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§  1316.  Counties — are  sometimes  required  by  statutes 
to  pay  costs,  not  always  under  this  name,  or  through  the 
<3ommon  methods  of  taxation.^ 

§  1317.  1.  Acquitted  Defendants, — ^being  by  the  record 
shown  to  be  without  fault,  are  not  jugtly  subjected  to 
■costs.^  And  commonly  in  our  States  they  are  not;*  but 
in  Pennsylvania,  possibly  also  m  one  or  two  other  States, 
•exceptionally  they  are  under  special  circumstances.*  Yet— 

2.  Convicted  Defendants — are  different,  and  under  stat- 
utes not  uniform  in  our  States  costs  are  taxed  against 
them  in  specified  classes  of  cases;  more  particularly  as  to 
which,  and  as  to  some  connected  questions,  various  author- 
ities are  cited  in  the  note.® 


1.  Rex  V.  Austen,  D.  &  R.,  N.  P. 
24;  Rex  v.  West  Riding  of  Yorkshire 
Justices,  7  T.  R.  377;  C.  v.  Hunt- 
ingdon, 3  Rawle,  487;  Needham  v. 
Thresher,  49  Cal.  392;  Raber  v. 
Wayne,  12  Ohio  St.  429;  C.  v.  Phila- 
delphia, 2  S.  &  R.  299;  Miami  v. 
Blake,  21'  Ind.  32;  S.  v.  Rum,  35 
N.  H.  222;  Prince  v.  S.,  7  Humph. 
137;  Agnew  v.  Cumberland,  12  S. 
&  R.  94;  S.  V.  Buchanan  County 
Court,  41  Mo.  254;  Shawnee  v. 
Whiting,  4  Kan.  273;  Shawnee  v. 
Hanback,  4  Kan.  282;  Berks  v.  Pile, 
18  Pa.  493;  Wayne  v.  C,  26  Pa.  154; 
In  re  Speer,  54  Ga.  40;  Ex  parte 
Taylor,  4  Ind.  479;  Rex  v.  Myers, 
*  T.  R.  237;  Reg.  v.  Jones,  2  Moody, 
171,  9  Car.  &  P.  401;  Ouachita  v. 
■Sanders,  5  Bng.  467;  Johnson  v. 
Wilson,  19  Kan.  485;  Bradley  v. 
Bond,  37  Ark.  226;  Independence  v. 
Uunkin,  40  Ark.  329;  Marion  v. 
Lear,  108  111.  343;  Marion  Commis- 
■sioners  v.  Chambers,  75  Ind.  409; 
Bonney  v.  Van  Buren,  2  Greene, 
(Iowa),  230;  Labour  v.  Polk,  70 
Iowa,  568;  Barnes  v.  Marjon,  54 
Iowa,  482;  Cassidy  v.  Palo  Alto,  58 
Iowa,   125;    Palo  Alto  v.  Moncrlef, 


58  Iowa,  131;  S.  y.  Lavelle,  78  Mo. 
104;  Washoe  v.  Humboldt,  14  Nev. 
123;  P.  V.  Columbia,  67  N.  Y.  330; 
Deaver  v.  Buncombe,  80  N.  C.  116; 
York  V.  Grafton,  100  Pa.  619;  Wil- 
liams V.  Northumberland,  110  Pa. 
48;  Lehigh  v.  Schock,  113  Pa.  373; 
Codding  v.  Bradford,  116  Pa.  47; 
Pillow  V.  Gaines,  3  Lea,  466;  S.  v. 
Puckett,  7  Lea,  709;  Dougherty  v. 
Cumberland,  26  Pa.  Super.  610. 

2.  Clay  V.  Richardson,  2  A.  K. 
Mar.  199;  Spears  v.  S.,  64  Neb.  74, 
89  N.  W.  624;  Ex  parte  Sykes,  46 
Tex.  Cr.  51,  79  S.  W.  538. 

3.  Giles  V.  S.,  28  Ga.  462;  Scott's 
Case,  Kirby,  362;  Wells  v.  McCul- 
lock,  13  111.  606;  C.  v.  Bundy,  5 
Gray,  305;  Tucker  v.  S.,  2  Head, 
555. 

4.  Wayne  v.  C,  26  Pa.  154; 
Guffy  V.  C.  2  Grant;  Pa.  66;  Bald- 
win V.  C,  26  Pa.  171;  Harger  v. 
Washington,  12  Pa.  251;  Keefhaver 
V.  C,  2  Pa.  (P.  &  W.)  240;  C.  v. 
Tllghman,  4  S.  &  R.  127.  See  Reg. 
V.  Heanor,  2  Moody  &  R.  445,  note. 

5.  Alabama.  Tomlin  v.  S.,  19 
Ala.  9;  Morrell  v.  Quarles,  35  Ala. 
544;    Michael   v.    S.,    40   Ala.    361; 
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§  1318.    1.    The  Taxing  of  Witness   Fees,— in  bills  of 
costs,  has  presented  some  questions.®    As  to  which, — 


6.  Schlicht  V.  S.,  56  Ind.  173; 
Gilliam  v.  S.,  32  Ga.  Ill;  Ex  parte 
Johnson,  1  Wash.  C.  €.  47;  Rex  v. 
Rees,  5  Car.  &  P.  302;  Franklin  v. 
Conrad,  36  P.  317;  Rex  v.  Cooke, 
1  Car.  &  P.  321,  322;  C.  v.  Ewers, 
4  Gray,  21;  Barrett  v.  S.,  24  Ala. 
74;  S.  V.  Hashaw,  2  Car.  Law 
Repos.  251;  S.  v.  Stewart,  1  Car. 
Law  Repos.  524;  C.  v.  Wood,  3 
Binn.    414;    In    re   Addis,    28    Fed. 


794;  State  of  Virginia  v.  Felts,  133 
P.  85;  Herrington  v.  Flanders,  115- 
Ga.  823,  42  S.  E.  222;  Cameron  v^ 
S.,  37  Ind.  Ap.  381,  76  N.  E.  1021; 
S.  ex  rel.  Howser  v.  Oliver,  llff 
Mo.  188,  22  S.  W.  637;  S.  v.  A.  B. 
C,  63  N.  H.  441,  40  A.  1065;  S.  v. 
Home,  119  N.  C.  383,  26  S.  E.  86. 
And  see  cases  cited  under  the  sev- 
eral States,  ante,  §  1317   (2). 
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Dent  V.  S.,  42  Ala.  514;  Caldwell  v.  440;   S.  v.  Smith,  6  Blackf.  549;   g. 

S.,  55  Ala.  133;   Williams  v.  S.,  55  v.  Thurston,  7  Blackf.  148;  Ex  parte 

Ala.    166;    Coleman   v.    S.,    55   Ala.  Taj'lor,  4  Ind.  479;  Woodruff  v.  S., 

173;    Ex    parte    McKivett,    55    Ala.  8  Ind.  521;  S.  v.  Foster,  9  Ind.  139; 

236;  Tillman  v.  Wood,  58  Ala.  578;  S.  v.  Sauvaine,  14  Ind.  21;   Thomp- 

Bradley  v.   S.,   69  Ala.   318;    Cohen  son  v.  S.,  16  Ind.  516;   Patterson  v. 

V.    Coleman,    71   Ala.    496;    Dawson  Daviess,    18    Ind.     141;     Miami    v. 

V.    Sayre,    80    Ala.    444;    Bailey    v.  Blake,  21  Ind.  32;   S.  v.  JCinneman, 

S.,  87  Ala.  44;  Bazell  v.  S.,  89  Ala.  39   Ind.  36;    S.  v.  Wallace,  41   Ind. 

14.  445;   Buchman  v.  S.,  59  Ind.  1,  13,. 

Arkansas.      Edwards     v.     S.,     7  26  Am.  R.  75;   Dills  v.  S.,   59  Ind. 

Eng.  122;   Bales  v.  S.,  19  Ark.  220;  15,  18;    Ferrier  v.  Deutchman,  111 

S.  V.  Jackson,  46  Ark.  137;  Fanning  Ind.  330;   Welsh  v.  S.,  126  Ind.  71. 

V.  S.,  47  Ark.  442.  Iowa.      Houston    v.    U.    S.,    Mor- 

Colorado.     Murphy  v.  P.,  3  Colo,  ris,    174;    S.    v.    Donnell,    11    Iowa, 


147. 


Connecticut.   Scott's  Case,  Kirhy, 


452;     S.     V.     Leathers,     16     Iowa, 
406;    S.  V.  Holliday,  22  Iowa,  397; 


362;    Morgan    v.    Berlin,    46    Conn.      S.  v.  Verwayne,  44  Iowa,  621;   S.  v. 


Kerns,   64   Iowa,   306. 

Kansas.  Shawnee  v.  Ballinger, 
20  Kan.  590;  S.  v.  Dean,  24  Kan.. 
53;  S.  V,  Granville,  26  Kan.  158; 
Keirsey  v.  Labette  Commissioners, 
30  Kan.  576;   In  re  Stoneberger,  31 


497. 

Delaware.  Schreitz  v.  S.,  1  Pen. 
(Del.)  18,  39  A.  453. 

Georgia.  Peters  v.  S.,  9  Ga.  109; 
Gile  V.  S.,  28  Ga.  462;  Gilliam  v. 
S.,  32  Ga.  111. 

Illinois.     Wells  v.  McCullock,  13      Kan.  638;  In  re  Boyd,  34  Kan.  570. 
111.  606;    P.  V.  Phelps,   17  111.  200;  Louisiana.     Parker  v.  Robertson, 

Moody  V.  P.,  20  111.  315;  Bor-  14  La.  Ann.  249;  Parker  v.  New" 
schenious  v.  P.,  41  111.  236;  Wright  Orleans,  15  La.  Ann.  43;  S.  v.  Cole, 
V.  P.,  112  111.  540.  33  La.  Ann.  1356;   S.  ex  rel.  Babia 

Indiana.     S.  v.  Abrams,  4  Blackf.      v.  Foster,  109  La.  587,  33  So.  611; 
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7.  Allegheny  v.  Shaw,  34  Pa.  301 
Rex   V.    Taylor,    5    Car.    &   P.   301 
Snyder  v.  Iowa  City,  40  Iowa,  646 
S.  V.  Teipner,  36  Minn.  535;    S.  v. 
Cole,  33  La.     Ann.     1356;     Marion 


Commissioners  v.  Chambers,  75- 
Ind.  409;  Buchman  v.  S.,  59  Ind.  1, 
13,  26  Am.  R.  75;  Dills  v.  S.,  5» 
Ind.  15,  18;  Wright  v.  P.,  112  IlL 
540. 
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S.  V.  Price,  124  La.  917,  50  So.  794. 

Maine.  Ricker,  petitioner,  32  Me. 
37. 

Massachusetts.  C.  v.  Morey,  8 
Mass.  78;  C.  v.  Williams,  13  Mass. 
501;  C.  V.  Ewers,  4  Gray,  21;  C.  v. 
Bundy,  5  Gray,  305. 

Michigan.  P.  v.  Kent  Super- 
visors, 40  Mich.  481;  Jaminet  v. 
Monroe  Supervisors,  77  Mich.   245. 

Minnesota.  S.  v.  Cantieny,  34 
Minn.  1;  S.  v.  Teipner,  36  Minn. 
535;  Beslow  v.  Sargent,  74  Minn. 
242.  76   N.  W.   1129. 

Mississippi.  Ex  parte  Meyer,  57 
Miss.  85;  Rattray  v.  S.,  61  Miss. 
377. 

Missouri.  S.  v.  Wright,  13  Mo. 
243;  S.  V.  Fawcett,  16  Mo.  380;  S. 
v.  Hoffman,  18  Mo.  329;  Ex  parte 
Craig,  19  Mo.  337;  S.  v.  O'Blenis, 
21  Mo.  272;  S.  v.  Beard,  31  Mo.  34; 
S.  V.  Daily,  45  Mo.  153;  S.  v.  Hill, 
72  Mo.  512;  S.  v.  Lavelle,  78  Mo. 
104;  Person  v.  Ozark,  82  Mo.  491; 
Ex  parte  Parker,  106  Mo.  551;  "s: 
ex  rel.  Clarke  v.  Wilder,  197  Mo. 
27,  94  S.  W.  499. 

Nebraska.  S.  v.  Moore,  8  Neb. 
22;  Boggs  V.  Washington  Commis- 
sioners, 10  Neb.  297;  Errlckson  v. 
S.,  10  Neb.  585;  Ried  v.  S.,  19  Neb. 
695;  Spears  v.  S.,  64  Neb.  77,  89  N. 
W.  624. 

Nevada.  S.  v.  Jameson,  13  Nev. 
429. 


New  Hampshire.  Fox  v.  Whit- 
ney, 33  N.  H.  516;  S.  v.  Rum,  35- 
N.  H.  222;  S.  v.  Frost,  58  N.  H, 
344. 

New  Jersey.  S.  v.  Walsh,  15- 
Vroom,  470. 

North  Carolina.  S.  v.  Hargate, 
Conference,  63;  S.  v.  Whithead,  3 
Murph.  223;  S.  v.  Lumbrick,  1  Car. 
Law  Repos.  543;  S.  v.  Hashaw,  Z 
Car.  Law  Repos.  251;  S.  v.  Red,  2 
Ire.  265;  S.  v.  Locust,  63  N.  C.  574; 
S.  V.  Mooney,  74  N.  C.  98,  21  Am.  R. 
487;  S.  V.  Shaft,  78  N.  C.  464;  S. 
V.  Davis,  82  N.  C.  610;  S.  v.  Dunn, 
95  N.-  C.  697;  S.  v.  Massey,  104  N. 
C.  877. 

Ohio.  .  Goldsmith  v.  S.,  30  Ohia 
St.  208. 

Oregon.  S.  v.  Munds,  7  Ore.  80; 
S.  V.  O'Neil,  7  Ore.  141. 

Pennsylvania.  C.  v.  Wood,  3: 
Binn.  414;  C.  v.  Long,  5  Blnn.  489; 
C.  V.  Philadelphia,  6  Binn.  397;  C. 
V.  Cozens,  1  Ashm.  265;  C.  v.  Phila- 
delphia, 2  S.  &  R.  290;  Playford  v. 
C,  4  Pa.  144;  York  v.  Dalhousen, 
45  Pa.  372;  C.  v.  Peitter,  80  Pa.  191; 
Williams  v.  Northumberland,  110' 
Pa.  48;  Codding  v.  Bradford,  116 
Pa.  47. 

South  Carolina.  S.  v.  Kenny,  1 
Bailey,  375. 

South  Dakota.  S  v.  Johnson.,  24 
S.  D.  590,  124  .N.  W.  847. 

Tennessee.     Hill   v.    S.,    2    Yerg. 
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§  1319.  Fees, — to  officers  of  the  court,®  and  to  tlie  prose- 
cuting officer,®  are  allowed  in  some  of  the  States,  either  in 
all  cases  or  in  special  ones,  and  generally,  not  always,  taxed 
with  the  other  costs.^" 


8.  Brantly  v.  S.,  4  Bax.  307. 

9.  Ante,  §  286;  Fox  v.  Whitney, 
33  N.  H.  516;  Bales  v.  S.,  19  Ark. 
220;  C.  V.  Bundy,  5  Gray,  305; 
Taylor  v.  Van  Epps,  58  Ga.  139; 
S.  V.  Hill,  3  Coldw.  98;  TJ.  S.  v. 
One  Horse,  etc.,  7  Ben.  405;  Reg. 
V.  Waldegrave,  1  Gale  &  D.  615; 
S.  V.  Red,  2  Ire.  265;  C.  v.  Sprag- 
gins,  18  B.  Monr.  512;  Ashlock  v. 
C,  7  B.  Monr.  44;  Fowler  v. 
Bishop,    1    Root,    198;    Peeples    t. 


Walker,  12  Ga.  353;  Stamper  v.  S., 
11  Ga.  643;  S.  v.  Beard,  31  Mo. 
34;  Arapahoe  Commissioners  v. 
Graham,  4  Colo.  201;  C.  v.  Offutt, 
82  Ky.  326. 

10.  And  see  the  cases  under  the 
several  States,  cited  ante,  §  1317 
(2).  Ex  parte  State,  121  Ala.  327, 
25  So.  563.  Sherife'a  fees  for  feed- 
ing defendant).  Hinzar  v.  S.,  63 
S.  W.  329;  S.  v.  Armstrong,  29 
Wash.  57,  63  P.  392. 
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247;  Beasley  v.  S.,  2  Yerg.  481; 
Dyer  v.  S.,  9  Yerg.  395;  McCracken 
V.  S.,  8  Yerg.  171;  Penland  v.  S.,  1 
Humph.  383;  Connell  v.  County 
Judge,  2  Head,  189;  S.  v.  Logston, 
3  Heisk.  276;  Knox  v.  S.,  9  Bax. 
202;  Hamilton  v.  S.,  9  Bax.  355; 
S.  V.  Wormick,  1  Lea,  559;  S.  v. 
Nance,  1  Lea,  644;  Lancaster  v. 
S.,  3  Lea,  652;  S.  v.  Sibley,  4  Lea, 
728;  S.  V.  Hartman,  5  Lea,  118;  S. 
V.  Martin,  10  Lea,  549;  Baton  v.  S., 
15  Lea,  200;  Burton  v.  S.,  16  Lea, 
135;  Johnson  v.  S.,  85  Tenn.  325; 
as  to  costs  against  State,  see  Rid- 
dick  V.  S.,  99  Tenn.  655,  42  S.  W. 
926;  Aiken  v.  S.,  99  Tenn.  657,  42 
S.  W.  957;  S.  v.  Arnold,  100  Tenn. 
307,  47  S.  W.  221. 

Texas.  Neaves  v.  S.,  4'  Tex.  Ap. 
Ap.  1;  Lanham  v.  S.,  7  Tex.  Ap. 
126. 

Vermont.  S.  v.  Nichols,  55  Vt. 
211;  S.  V.  Gannon,  56  Vt.  58;  Fay 
V.  Barber,  72  Vt.  55,  47  A.  180. 


Virginia.  Souther  v.  C,  7  Grat. 
673;  Finch  v.  C,  14  Grat.  643;  C. 
V.  Fields,  33  Grat.  291. 

Wisconsin.  S.  v.  District  Court 
of  Milwaukee  County  (Wis.  1911), 
130  N.  W.  58. 

England.  The  following  are  a 
few  selected  cases  which,  it  is 
thought,  may  be  useful.  Rex  y. 
Passman,  1  A.  &  E.  603;  s.  c.  nom. 
Rex  V.  Pasman,  3  Nev.  &  M.  730; 
Rex  V.  Jenkinson,  1  T.  R.  82 ;  Rex  v. 
Ford,  1  Nev.  &  M.  776;  Reg.  v. 
Whitehouse,  Dears.  1,  6  Cox  C.  C. 
129,  18  Eng.  L.  &  Bq.  105;  Rex  v. 
Hunter,  3  Car.  &  P.  591;  Reg.  v. 
Heanor,  6  Q.  B.  745;  Reg.  v.  Bin- 
ney,  1  Ellis  &  B.  810,  18  Bng.  L.  & 
Bq.  318.  Given  to  Justices  of 
Peace.  Rex  v.  Palmer,  2  Bur.  1162; 
Rex  V.  Kettleworth,  5  T.  R.  33; 
Rex  V.  Sharpness,  2  T.  R.  47.  Im- 
posed as  Penalty  for  prolixity  in 
indictment.  Rex  v.  May,  1  Leach, 
201,  note,  1  Doug.  193. 
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§  1320.  Taxation. — ^With  few  exceptions,  the  costs  of 
this  sub-title  must,  to  be  enforceable,  be  ascertained  by  tax- 
ation, commonly,  not  always,  at  the  close  of  the  cause." 

§  1321.  Enforced. — Ordinarily  in  civil  causes,  costs 
"taxed  against  a  defendant  of  whom  damages  are  recovered 
become  "parcel  of  the  damages,"  collectible  with  the  rest.^^ 
Hence,  by  analogy,  as  one  ordered  to  pay  a  fine  or  provide 
sureties  of  the  peace  is  by  the  sentence  required  to  stand 
committed  till  he  complies,^ ^  so  should  be  one  condemned 
io  pay  costs  as  a  part  of  his  punishment."  And  such  is 
the  practice  in  probably  the  greater  number  of  the  States;  ^^ 
"but  in  others,  this  order  is  deemed  unauthorized.^®  This 
question,  with  some  others  relating  to  the  enforcement  of 
costs,^'^  depends  partly  on  special  terms  of  statutes. 

V.    Pregnancy  of  the  Female  Prisoner. 

§  1322.  An  Unborn  Infant's  Life — is  protected  by  the 
common  law;^*  so  that,  following  the  dictates  of  natural 
justice,  it  forbids  the  taking  thereof  in  punishment  of  the 
mother.    More  particularly,^^ — 

11.  Rex  V.  Hall,  Cowp.  60;  Rex  337,  93  S.  W.  48;  P.  v.  Weeks,  99 
V.  Payne,  4  D.  &  R.  72;  Reg.  v.  Mich.  86,  57  N.  W.  1091;  S.  v. 
Clark,  5  Q.  B.  887;  Harger  v.  Wash-  Towner,  26  Mont.  339,  67  P.  1004. 
ington,  12  Pa.  251;  Rex  v.  Phillips,  16.  Porter  v.  S.,  17  Ind.  415;  S. 
2  Bur.  757;  Rex  v.  Heydon,  3  Bur.  v.  Brwin,  44  Iowa,  637;  Thompson 
1304;  S.  V.  Ray  County  Court,  52  v.  S.,  16  Ind.  516;  S.  v.  Gray,  35 
Mo.  27;  S.  V.  Foss,  52  Mo.  416;  In  Iowa,  503;  Gray  v.  Ferreby,  36 
re  Esten,  9  R.  I.  191;  and  cases  Iowa,  146.  See  Naper  v.  Bowers, 
cited  to  the  foregoing  sections.  Wright  (Ohio),  692;  Whaley  v.  S., 

12.  2    Tidd.   Pr.    (8th   Ed.)    979.  11  Ga.  128;    Bolton  v.  S.,  146  Ala. 

13.  Ante,  §§  1301,  1312.  691,  40  So.  409;  Lawda  v.  S.   (Tex. 

14.  Eaton  v.  S.,  15  Lea,  200.  1898),  45  S.  W.  713. 

15.  Cases  cited  ante,  §  1301;  17.  Parker  v.  Robertson,  14  I^a. 
Downing  v.  Herrick,  47  Me.  462;  Ann.  249;  Harger  v.  Washington, 
Sheehy  v.  Professional  Assur-  12  Pa.  251;  Reg.  v.  Roberts,  Law 
ance  Co.,  2  C.  B.  n.  s.  211;  Hill  v.  Rep.  9  Q.  B.  77;  C'arr  v.  Conyers,  84 
S.,  2  Yerg.  247;   Keefhaver  v.   C,  Ga.  287,  20  Am.  St.  357. 

2  Pa.  (P.  &W.)  240;  In  re  Howard,         18.    Stat.    Crimes,     §    74'4;  New 

26  Vt.  205;   Nelson  v.  S.,  46  Ala.  Crim.  Law,  I,  §  509. 
186;    Schuylkill   v.    Reifsnyder,    46         19.    See   the   practice   in   detail. 

Pa.  4'46;  Green  v.  S.,  112 'Ga.  52,  37  1   Chit.   Crim.   Law,   759-761;    Reg. 

S.  E.  63;  Saylor  v.  Com.,  29  Ky.  L.  v.  Wycherley,  8  Car.  &  P.  262. 
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§  1323,  1.  The  Modern  Doctrine  and  Practice — have 
come  from  a  few  ancient  cases  in  the  Year  Books,  less  in. 
later  periods,  and  expositions  of  early  writers.    Thus, — 

2.  In  England, — the  pronouncing  of  sentence  will  not 
be  delayed  for  pregnancy;  but  when  in  a  capital  case  it 
has  been  rendered,  the  woman — ^it  appears,  any  woman — 
is  to  be  asked  whether  she  has  anything  to  allege  in  stay 
of  execution,^"  Should  she  reply  that  she  is  with  child,  a 
jury  of  women  is  at  once  summoned  and  charged  to  pass 
upon  the  question  whether  or  not  she  is  "quick  with 
child; "^^  pregnancy  at  an  earlier  period  not  being  ade- 
quate.22  <<if^M  g^^^gg  Chitty,^^  "they  find  in  the  affirma- 
tive, which,  it  is  said,  the  gentleness  of  their  sex  generally 
inclines  them  to  do  when  pregnancy  exists  at  all,^*  she  is 
respited  till  a  reasonable  time  after  her  delivery,  or  till  the 
ensuing  session.  "^^  A  second  pregnancy,  the  old  books 
tell  us,  is  no  ground  of  respite;  ^^  but  it  is  doubtful  whether 
this  doctrine,  that  would  inflict  on  one  unborn  and  with- 
out fault  the  injury  which  the  first  reprieve  was  granted 
to  prevent,  or  the  other  doctrine  which  would  leave  unpro- 
tected the  new  life  till  the  mother  first  felt  its  motions, 
would  be  followed  by  the  courts  of  the  present  day.^'^  If 
the  woman  declines  to  allege  her  pregnancy,  still  she  should 
not  be  hung  to  the  destruction  of  the  child.^* 

§  1324.  With  Us, — early  in  South  Carolina,  a  plea  of 
pregnancy  in  delay  of  sentence  was  accepted  by  the  court 
and  tried  by  a  jury  of  matrons;  ^^  in  Arkansas,  pregnancy 
in  a  penitentiary  case  was  held  not  to  require  a  new  trial.^* 

20.  3  Inst.  17;  1  Hale  P.  C.  368;  369;  2  Hale  P.  C.  413;  2  Hawk.  P. 
2   lb.    407,   413;    Reg.   v.   Baynton,      C.  c.  51,  §  9;  4  Bl.  Com.  395. 

14  How.  St.  Tr.  597,  631,  634.  26.     2  Hawk.  P.  C.  c.  51,  §  10. 

21.  As  to  "quick  with  child,"  27.  Chit,  ut  sup;  Stat.  Crimes, 
see  Stat  Crimes,  §§  744-746.                  ut  sup.;  4  Bl.  Com.  395  and  note; 

22.  Reg.     V.     Baynton,     supra;      1  Hale  P.  C.  369;  2  lb.  413. 
Hale,  supra;  Reg.  v.  Wycherley,  8         28.    Reg.  v.  Hunt,  2   Cox  C.   C. 
Car.   &  P.  262. 

23.  1  Chit.  Crim.  Law,  760. 

24.  2  Hale  P.  C.  413. 

25.  3  Inst.  17;  1  Hale  P.  C.  368, 


261. 

29. 

S.  V.  Arden,  1  Bay,  487,  489, 

490. 

30. 

Holeman  v.  S.,  13  Ark.  105. 
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These  two  cases,  each,  decided  apparently  with  the  true 
•doctrine  quite  out  of  view,  would  seem  to  be  all  we  have 
on  the  subject.  Practically,  the  judge,  where  this  cause 
is  suspected,  will  with  the  consent  of  counsel  grant  such 
continuances  as  will  prevent  any  question  of  law  often 
arising. 

VI.    More  Counts,  Offenses,  and  Defendants  than  One. 

§  1325.  1.  Already — we  have  seen  what  are  the  lead- 
ing principles  relevant  under  this  sub-title;  as, — 

2.  Jointly — the  several  participants  in  a  crime  may  be 
proceeded  against,  or  severally,  at  the  election  of  the  prose- 
•cuting  power.81  But  the  punishment  must  be  several,  not 
joint,  each  defendant  being  subjected  to  the  entire  penalty .^^ 
As  to  costs,  it  is  otherwise  in  a  part  of  the  States,  not  all.^* 

3.  The  Counts — in  an  indictment  of  more  than  one,  we 
have  seen,^*  equally  whether  against  one  defendant  or 
more,  with  a  verdict  or  plea  of  guilty  covering  all,  ordi- 
narily furnish  on  their  face  no  indication  whether  the  con- 
viction is  for  one  offense  charged  in  different  ways,  or  for 
more,  and  how  many,  within  their  number.     Now, — 

4.  How  the  Sentence. — Doubtless  in  most  cases  it  would 
have  been  a  wise  discretion  in  the  trial  judge,  superintend- 
ing the  form  of  the  verdict  at  its  rendition  or  amending 
it  afterward,^^  to  see  that  there  was  no  ambiguity  as  to 
how  many  and  what  offenses  it  found  the  party  guilty  of. 
But  where,  as  oftenest  in  practice,  this  is  not  done,  prin- 
ciples already  explained  ^^  show  that,  in  just  legal  reason, 

31.  Ante,  §  463  (1)  et  seq.  S.,  44  Miss.  343;  S.  v.  Hunter,  33 
1017-1041;  S.  V.  Bradley,  30  La.  Iowa,  361;  S.  v.  HoUenscheit,  61 
Ann.  326.  Mo.  302;  Wiggins  v.  Henderson,  22 

32.  Ante,  §  1035  (1);  New  Crim.  Nev.  103,  36  P.  459;  P.  v.  Kent,  151 
Law,    I,    §§    629,    654-658,    954-958;  Mich.  154,  114  N.  W.  1012. 
Jones  V.  S.,  14  Tex.  Ap.  85;   Hays  33.    Ante,    §   1035    (2). 

V.  S.,  30  Tex.  Ap.  472;  Cunningham  34.     Ante,    §§    422,    427,    428,    444' 

T.  S.,  26  Tex.  Ap.  83;  Medls  v.  S.,  (2),  450-453,  457,  458,  1015,  1015a. 
27   Tex.  Ap.   194,   11   Am.   St.   192;  35.    Ante,   §§   1004,   1013,   1014. 

McLeod  V.   S.,  35  Ala.   395;    Miller  36.    Ante,    §§1013    (2),   1014    (1, 

V.   P.,   47  m.  Ap.  472;    Gathings  v.  2). 
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the  judge  pronouncing  the  sentence  should  inform  himself 
of  the  facts  from  his  minutes  of  the  trial,  and  when  neces- 
sary from  testimony;  then,  on  a  writ  of  error,  the  judg- 
ment should  be  held  good  if  it  conforms  to  any  permissible- 
theory  of  the  numbers  and  natures  of  the  offenses,*'^  all 
things  done  being  prima  facie  presumed  to  have  been  done- 
rightly.  Yet  not  always  has  this  view  been  present  in  the 
minds  of  judges,  so  that  some  diversities  of  practice  and 
decision  have  arisen. 

§  1326.     Known  to  be  more  Offenses  than  One: — 
The  Sentence — should  in  this  case  be  in  substance  the 
same  as  if  there  were  separate  indictments;  for,  in  effect, 
each  count  is  an  indictment.^^    Thus, — 

§1327.  1.  For  Each  Offense— the  sentence  should  be- 
separate,  based  on  its  corresponding  count  or  counts.^^  Still, 
if  contrary  hereto  there  is  one  consolidated  sentence  on 
the  whole,  it  will  not  be  ill  on  error  should  it  be  lawful 
when  viewed  as  on  any  one  good  count  alone;  because,** 
the  tribunal  being  on  this  inquiry  enlightened  only  by  the 
record,*^  the  presumption  will  now  be  that  there  was  but 
one  offense.*^    Yet  under  the  common  law  rules  a  consoli- 

37.  And  see  P.  v.  Shotwell,  27  838;  Stephens  v.  S.,  53  N.  J.  L. 
Cal.  394;  Smith  v.  Penny,  44  Cal.  245,  21  A.  1038;  Ex  parte  Peeke, 
161;  Crowley  v.  C,  11  Met.  575;  144  F.  1016;  affirmed  U.  S.  v.  Peeke, 
Vol.  Ill,  §  144.  153  F.  166,  82  C.  C.  A.  340,  12  L. 

38.  Ante,  §§  421,  422,  426,  452,  R.  A.  (N.  S.)  314,  and  see  U.  S. 
458;   S.  V.  Carlyle,  33  Kan.  716.  v.   Carpenter,   151  Fed.   214,,   81   C. 

39.  Burrell  v.  S.,  25  Neb.  581;  C.  A.  194,  9  L.  R.  A.  (N.  S.)  1043. 
Kroer  v.  P.,  78  111.  294;   C.  v.  Bird-  40.    Ante,  §  1325. 

sail,  69  Pa.  482,  8  Am.  R.  283;  Ba-  41.     Fitzgerald   v.    C,   135   Mass. 

ker  V.  S.,  4  Pike,  56;    S.  v.  Hood,  266. 

51  Me.  363;   XT.  S.  v.  Groesheck,  4  42.    Ante,  §§  1015,  16015a;  Patte- 

Utah,    487;    U.    S.    v.    Bromley,    4  son,  J.,  in  O'Connell  v.  Reg.,  1  Cox 

Utah,  498;  Bldredge  v.  S.,  37  Ohio  C.    C.    413,   484,   11   CI.    &   F.    155; 

St.  191;   Washington  v.  S.,  51  Fla.  Cawley  v.  S.,  37  Ala.  152;  Claassea 

137,    40     So.     765;     S.     v.    Dugan,  v.  U.  S.  142  U.  S.  140.  See  S.  v.  Daw- 

65     N.     J.     L.     684,     46     A.     566,  kins,   32   S.   C.   17;    S.  v.   Scott,   15 

48    A.    1118;     S.  v.    Emmons,     45  S.   C.   434.     The   cases   are   by   nO' 

Kan.     397,     26     P.      679;      S.     v.  means  harmonious  as  to  a  sentence 

Hodges,    45    Kan.    319,    26    P.    676;  on   a  general     verdict     of     guilty 

Hans  V.  S.,  50  Neb.  150,  69  N.  W.  -where  accused  is  indicted  on  sev- 
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dated  sentence  to  imprisonment  longer  than  is  permissible 
on  a  single  count  is  erroneous;  *^  because,  among  other  rea- 
sons, if  on  error  we  assume  that  there  was  but  one  offense,, 
the  sentence  exceeds  what  the  law  authorizes  for  it;  if  that 
there  were  more  offenses,  the  record  does  not  show  wheiL 
any  one  of  the  punishments  begins  or  ends,  or,  all  begin- 
ning together,  all  are  terminated  when  the  longer  one  has 
run.**     Both  to  enlarge  and  specify, — 

2.    Successive   and   Cumulative   Sentences. — Though   a 
sentence  need  not  set  down  in  words  the  time  of  the  begin- 


eral  counts.  Apparently  if  the 
crimes,  though  diverse,  grow  out 
of  or  were  one  transaction  there 
should  be  only  one  punishment;  and 
a  separate  sentence  and  a  separate 
punishment,  for  each  crime  would 
be  erroneous.  The  rule  would  be 
otherwise  when  eaph  crime  is  a 
totally  distinct  and  separate 
transaction  from  the  others.  Then 
separate  sentences  and  punish- 
ments are  proper  and,  if  they  are 
terms  of  imprisonment,  must  be 
consecutive.  See  cases  cited  in 
note,  supra. 

43.  Rex  V.  Robinson,  1  Moody, 
413,  under  2  Will.  4,  c.  34,  §  7,  not 
set  out  In  the  report:  it  created  a 
misdemeanor  and  added  that  the 
offender,  on  conviction,  "shall  be 
imprisoned  for  any  term  not  ex- 
ceeding one  year."  The  indictment 
was  In  two  counts,  and  the  sen- 
tence was  to  two  years'  Imprison- 
ment. The  judges  unanimously 
held  this  to  be  wrong,  "there 
should  have  been  consecutive 
judgments  of  one  year's  imprison- 
ment each."  But  a  sentence,  ob- 
jectionable on  the  same  ground, 
was  sustained  in  Massachusetts, 
though  this  case  was  cited  in  the 
argument  against  it.  Carlton  v. 
C,  5  Met.  532;  Booth  v.  C,  5  Met. 


535.  See  Baker  v.  S.,  4  Pike,  56; 
S.  V.  Ambs,  20  Mo.  214;  Stevens- 
V.  C,  4'  Met.  360,  364.  For  further 
authorities,  see  subsequent  note  to- 
this  section. 

44.  And  see  New  Grim.  Law,  I,. 
§  953,  ante,  §  1310  (3);  Holloway- 
V.  Reg.,  2  Den.  C.  C.  287,  297,  17 
Q.  B.  317,  331;  In  re  Jackson,  a 
MacAr.  24;  Kirkman  v.  McClau- 
ghny,  142  Fed.  255.  In  harmony 
with  this  view,  when  In  England, 
there  are  several  counts,  yet  the- 
conviction,  while  in  form  on  all.  Is. 
really  for  only  one  offense,  the 
modern  practice,  adopted  to  avoid' 
embarrassment  from  a  doubtful 
doctrine  supposed  to  have  been  laid 
down  in  O'Connell  v.  Reg.,  supra, 
is,  says  Archbold,  "to  pronounce- 
and  enter  up  the  same  judgment 
separately  on  each  count  of  the  In- 
dictment." Archb.  Crim.  PI.  &  Ev> 
(13th  Lond.  Ed.)  62.  Then  the  Im- 
prisonment, being  concurrent  on 
the  several  counts,  is  satisfied 
when  that  ordained  for  any  one  Is 
fulfilled;  and  no  harm  will  come 
from  a  reversal  of  the  sentence  as 
to  a  count  discovered  to  be  bad' 
It  may  be  doubted  whether  this 
practice  would  be  approved  In. 
Ohio.  Buck  V.  S.,  1  Ohio  St.  61; 
Woodford  v.  S.,  1  Ohio  St.  427. 
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ning  or  ending  of  the  punislinient,*^  it  must  in  some  way 
be  of  a  certainty  enabling  the  officers  of  the  law  to  know 
when  they  may  execute  it.*"  Yet  by  the  common  law  of 
England,  followed  in  most  of  our  States,*^  the  sentence, 
at  least  in  misdemeanors,  may  direct  the  imprisonment  on 
■one  count  or  indictment  to  commence  on  the  termination 
of  that  on  another;  and  a  court  having  the  authority  should 
give  it  this  form.*^  In  some  of  the  States,  a  statute  de- 
<3lares  that  the  periods  of  imprisonment  shall  be  in  this 
way;  *"  whereupon,  it  appears,  there  is  no  need  for  the 
sentence  to  repeat  the  provision,  and  a  consolidated  one 
will  be  good.^"     But  this    is  not  so  under    all    statutory 


45.  Ante,   §   1310    (2-6). 

46.  In  re  Bloom,  53  MioTi.  597; 
In  re  L-amphere,  61  Mich.  105;  P.  v. 
Whitson,  74  111.  20;  In  re  Strickler, 
SI  Kan.  700,  33  P.  620;  Wallace  v. 
-S.,  41  Fla.  547,  26  So.  713;  P.  v. 
Webster,  92  Hun,  378,  36  N.  Y.  S. 
■995. 

47.  Neiy  Crlm.  Law,  I,  §  953; 
^nte,  §  1310  (3);  Castro  v.  Reg., 
6  Ap.  Cas.  229,  236,  238;  Bx  parte 
Brundlng,  47  Mo.  255;  Rex  v.  Hart, 
-30  How.  St.  Tr.  1131,  1321;  Rex  v. 
Wilkes,  19  How.  St.  Tr.  1075,  1136; 
Hex  V.  Williams,  1  Leach,  529.  See 
Reg.  V.  Cutbush,  Law  Rep.  2  Q.  B. 
^79,  10  Cox  C.  C.  489,  491;  Prince 
V.  S.,  44  Tex.  480;  James  v.  Ward, 
■2  Met.  (Ky.)  271. 

48.  New  Crim.  Law,  I,  953;  Mar- 
tin V.  P.,  76  111.  499;  MuUinix  v. 
P.,  76  111.  211;  Stack  v.  P.,  80  111. 
32;  Bolun  v.  P.,  73  111.  488; 
Fletcher  v.  P.,  81  111.  116;  Johnson 
V.  P.,  83  111.  431;  Rex  v.  Williams, 
1  Leach,  529,  536;  Ex  parte  Rob- 
erts, 9  Nev.  44,  16  Am.  R.  1;  Wil- 
liams V.  S.,  18  Ohio  St.  46 ;  Ex  parte 
Dalton,  49  Cal.  463;  Kite  v.  C,  11 
Met.  581;  P.  v.  Forbes,  22  Cal.  135, 
137;    Ex  parte  Irwin,   88   Cal.   169; 


In  re  Fry,  3  Mackey,  135;  Mims  v. 
S.,  26  Minn.  498;  Huffaker  v.  Com., 
30  Ky.  L.  334,  98  S.  W.  331.  (Sen- 
tence of  convict.)  Ex  parte  Allen, 
196  Mo.  226,  95  S.  W.  415.  (Sen- 
tence of  convict.)  S.  V.  Lewis,  63 
Kan.  268,  65  P.  257;  In  re  White,  50 
Kan.  299,  32  P.  36;  In  re  Walsh,  37 
Neb.  454,  55  N.  W.  1075;  S.  v.  Ma- 
honey,  73  N.  J.  L.  53,  62  A.  265;  S. 
V.  Finch,  75  Kan.  582,  89  P.  922; 
Harris  v.  Lang,  27  A.  D.  C.  84. 

In  felonies,  the  right  thus  to 
postpone  one  period  of  imprison- 
ment till  another  ends,  is  said  not 
to  apply  under  the  common  law. 
In  re  Lamphere,  61  Mich.  105,  109; 
Castro  V.  Reg.,  6  Ap.  Cas.  229,  237. 

49.  Shumaker  v.  S.,  10  Tex.  Ap. 
117. 

50.  P.  V.  Forbes,  22  Cal.  135,  138; 
P.  V.  Liscomb,  60  N.  Y.  559,  19  Am. 
R.  211;  Ex  parte  Meyers,  44  Mo. 
279;"  Bx  parte  Turner,  45  Mo.  331; 
Bx  parte  Moseley,  30  Tex.  Ap.  338; 
In  re  Esmond,  42  Fed.  Rep.  827;  Ex 
parte  Kirby,  76  Cal.  514.  See  Mielr 
V.  McMillan,  51  Iowa,  240;  Bx  parte 
Durbin,  102  Mo.  100,  14  S.  W.  821-; 
Bx  parte  Jackson,  96  Mo.  116,  8  S. 
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ierms.^i  A  celebrated  New  York  case  holds,  that  on  a 
conviction  for  several  misdemeanors,  charged  in  separate 
counts,  though  the  sentences  are  separate,  and  though  one 
imprisonment  or  fine  may  lawfully  begin  where  another 
has  ended,  the  sum  of  all  must  not  exceed  the  limits  of  .the 
law  for  a  single  offense,^^ — a  doctrine  elsewhere  never 
Tieard  of  before,  and    generally    rejected    since.®^     True, 


W.,  800.  See  as  to  sentence  of  con- 
"vlct  for  crime  committed  in  prison, 
P.  V.  Huntley,  112  Mich.  569,  71  N. 
"W.  178;  In  re  Lamphere,  61  Mich. 
105,  27  N.  W.  882. 

51.  Ex  parte  Hunt,  28  Tex.  Ap. 
^61;  Lockhart  v.  S.,  29  Tex.  Ap.  35; 
^x  parte  Cox,  29  Tex.  Ap.  84;  Shu- 
maker  V.  S.,  10  Tex.  Ap.  117. 

52.  P.  V.  Liscomh  (Tweed's  Case), 
■supra. 

53.  Ante,  §  458  (2)  and  note;  3 
^outh.  Law  Rev.  n.  s.  50;  Douglas 
V.  Reg.,  13  Q.  B.  74;  Rex  v.  Robln- 
■son,  1  Moody,  413;  Rex  v.  Jones,  2 
<3amp.  131;  Campbell  v.  Reg.,  1  Cox 
C.  C.  269,  2  lb.  463,  11  Q.  B.  799; 
Gregory  v.  Reg.,  15  Q.  B.  974.  "In 
our  own  States,"  to  copy  from  the 
article  in  the  "Southern  Law  Re- 
view" just  cited,  "not  speaking  now 
■of  New  York,  the  decisions  are  uni- 
form, and  in  harmony  with  the  En- 
glish doctrine.  For  example,  two 
or  more  offenses  of  unauthorized 
liquor-selling,  where  each  is  pun- 
ishable by  a  specific  fine,  may  be 
joined  in  distinct  counts  in  one 
indictment,  and,  on  conviction,  the 
full  fine  for  every  count  may  be  im- 
posed. Barnes  v.  S.,  19  Conn.  398. 
So  it  has  been  held,  under  a  stat- 
ute, that  the  keeping  open  of  an 
ale-house  and  the  selling  of  ale  on 
a  Sunday  are  two  distinct  offenses; 
and,  on  an  indictment  In  two 
counts,  one  for  each,  the  fine  for 

2  C.  P.— 73 


both  may  be  imposed.  S.  v.  Ambs, 
20  Mo.  214.  But  not  further  to 
particularize,  and  observing  that  our 
courts  hold  the  doctrine  to  be  appli- 
cable equally  where  the  punishment 
is  imprisonment  as  where  it  is  a 
fine,  the  English  view  of  the  ques- 
tion, directly  contrary  to  what  is 
adjudged  in  Tweed's  case,  is  main- 
tained In  Massachusetts,  Carlton  v. 
C,  5  Met.  532;  Booth  v.  C,  5  Met. 
535;  Josslyn  v.  C,  6  Met.  236,  240; 
Crowley  v.  C,  11  Met.  575;  Kite  v. 
C,  11  Met.  581;  C.  v.  Tuttle,  ,12 
Cush.  505;  in  Connecticut,  S.  v.  Tul- 
ler,  34  Conn.  280;  Bariffes  v.  S.,  19 
Conn.  398;  in  Pennsylvania,  C.  v. 
Birdsall,  69  Pa.  482;  in  Missouri, 
S.  V.  Ambs,  20  Mo.  214;  S.  v.  Peck, 
51  Mo.  Ill;  in  Illinois,  Mullinx  v. 
P.,  76  111.  211,  215;  Martin  v.  P.,  76 
111.  499;  and  it  would  seem  to  be 
also  in  Maine,  S.  v.  Hood,  51  Me. 
363;  Ohio,  Buck  v.  S.,  1  Ohio  St.  61; 
"Woodford  v.  S.,  1  Ohio  St.  427; 
Arkansas,  Baker  v.  S.,  4  Pike,  56; 
Wisconsin,  S.  v.  Gummer,  22  Wis. 
441;  California,  P.  v.  Forbes,  22 
Cal.  135;  P.  v.  Shotwell,  27  Cal.  394; 
Ex  parte  Dalton,  49  Cal.  463;  and 
probably  some  of  the  other  States. 
On  the  other  hand,  I  have  looked 
into  all  the  cases  cited  from  the 
books  of  reports  in  Tweed's  case, 
and  into  such  others  as  seemed  to 
afford  any  promise  of  instruction, 
and  I  find  no  one,  English  or  Ameri- 
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where  the  court  has  a  discretion  as  to  the  punishment,  it 
will  consider  in  mitigation  such  a  fact  as  that  the  several 


can,  ancient  or  modern,  which  fur- 
nishes a  precedent,  or  an  authority, 
or  even  a  dictum,  for  the  conclu- 
sion arrived  at  hy  the  court.  Still, 
as  I  have  said,  I  do  not  question  the 
correctness  of  this  decision  as  an 
exposition  of  New  York  law;  that 
Inquiry  is  not  within  my  path. 
But  if  the  law  out  of  New  York  is 
not  settled,  as  I  have  thus  ex- 
plained it,  contrary  to  this  New 
York  view,  then  neither  adjudica- 
tion nor  legal  argumentation  can 
establish  anything;  our  profes- 
sional hooks  are  useless;  jurispru- 
dence is  a  myth."  Of  course,  in  a 
State  where  the  court  cannot  post- 
pone a  term  of  Imprisonment  to 
take  effect  on  the  expiration  of  a 
prior  term,  it  cannot,  either  on 
separate  Indictments  or  on  distinct 
counts  In  one  indictment  practically 
inflict  an  Imprisonment  beyond  the 
longest  which  it  awards  for  any 
one  of  the  offenses.  And  this  is 
so  even  though  no  one  imprison- 
ment is  as  long  as  the  law  permits 
for  the  one  offense.  But  this  doe- 
trine  has  no  relation  to  that  In 
Tweed's  Case.  The  court.  In  the 
latter,  had  not  only  the  common 
law  but  the  express  statutory  power 
to  cause  one  term  of  Imprisonment 
to  begin  where  another  ended;  and 
it  declared  Its  authority  to  do  this; 
the  limit,  it  deemed,  being,  not  that 
there  could  be  no  second  impris- 
onment which  was  not  contempo- 
raneous with  the  first,  but  that  the 
second  and  first  could  not  amount 
together  to  more  than  the  first 
might  have  been.  In  revising,  for 
the  present  work,  this  note  which 
originally    appeared    in    the    third 


edition  of  "Criminal  Procedure,"  I 
will  add  that  the  stream  of  adjudi- 
cation In  the  other  States  has  to  the 
present  time  continued  uninter- 
ruptedly its  flow  in  the  old  chan- 
nel; but  the  cases  are  in  these  vol- 
umes cited  in  other  connections. 
In  England,  in  the  famous  perjury 
case  against  TIchborne,  alias  Cas- 
tro, alias  Orton,  perjury  being  there 
a  misdemeanor,  the  indictment  be- 
ing in  two  counts,  and  the  jury 
flnding  the  defendant  guilty  on 
both,  the  court  sentenced  him  on: 
each  to  a  penal  servitude  of  seven 
years,  which  was  the  extreme  pen- 
alty of  the  law,  the  sentence  on  the 
second  count  to  be  executed  on  the 
expiration  of  that  on  the  first. 
When  the  first  seven  years  had  ex- 
pired, a  writ  of  error  was  brought 
to  reverse  the  remainder  of  the 
sentence,  the  Attorney-General  hav- 
ing given  his  fiat  therefor  out  of  re- 
spect to  the  New  York  court  in  Its 
decision  of  this  Tweed's  Case.  The 
hearing  In  error  was  before  the 
Court  of  Appeal,  and  on  further  ap- 
peal before  the  House  of  Lords. 
The  result  was  that  at  each  step 
the  original  decision  was  sustained, 
and  not  one  judge  was  found,  and 
not  one  judicial  word  was  uttered, 
in  any  degree  favoring  the  New 
York  doctrine.  And  it  is  interest- 
ing to  note  the  endeavors  of  the 
judges  to  retain  their  respect  for 
the  tribunal  which  had  announced 
conclusions  they  declared  to  be 
"startling,  if  not  shocking,"  and 
other  like  expressions.  "I  think," 
said  Bramwell,  L.  J.  in  the  Court 
of  Appeal,  that  the  Attorney-Gen- 
eral "was  warranted  in  allowing" 
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offenses  occurred  in  what  was  actually  or  substantially  one 
transaction.^* 

§  1328.     Not  known  to  he  more  Offenses  them  One : — 

An  Election  of  Forms — of  the  sentence  is  permitted  to 
the  court  in  this  case;  as, — 

§  1329. — A  Consolidated  Sentence, — rendered  on  all  the 
counts  for  the  one  entire  offense,  is  good,^^  especially  if 
there  are  no  bad  counts.^"  It  conforms  precisely  to  the 
facts;  and  on  writ  of  error  the  presumption  necessary  to 
sustain  it  ^'^ — ^namely,  that  there  was  only  one  offense — is 
the  exact  truth.    Again, — 

§  1330.  All  on  Each. — The  modern  English  practice, 
stated  a  little  way  back,^*  of  awarding  the  whole  of  the 
one  imprisonment  on  each  count,  to  run  concurrently,  is  in 
reason  adequate;  but  it  is  based  on  fiction,  not  commend- 
able except  when  essential  to  the  establishment  of  justice. 
Again, — 

§  1331.  Highest  Count. — ^A  favorite  method  with  some, 
legally  adequate  yet  a  little  fictitious,  is  to  render  judgment 
simply  on  the  one  count  which  charges  the  offense  in  its 
highest  grade.^®     And  we  have  seen  that  some  attribute 

the  writ  "to  issue,  by  the  American  ■  54.     U.   S.  v.  Harmlson,   3   Saw., 

case  which  has  been  cited,  but  now  556.     It  was  so  in  the  Tweed  sen- 

that  it  is  before  us,  I  think  it  one  tence.    Ante,  §  458   (2),  note, 

of  the  plainest  cases  that  have  ever  55.    Ante,  §  1327;  Raylls  v.  Reg:, 

come    before    a    court    of   justice."  11  .Q.    B.    795,    3    Cox   C.    C.    254; 

Pages  503,  506  of  5  Q.  B.  D.     For  O'Brien  v.  Reg.,  2  Cox  C.  C.  122; 

the  case,  in  its  various  stages,  con-  Claassen  v.  U.  S.,  142  U.  S.  140. 

suit  Reg.  V.  Castro,  Law  Rep.  9  Q.  56.     Ante,   §§   1015,  1015a;    post, 

B.   350,   12  Cox  C.  C.  454;    Reg.  v.  §  1332. 

Castro,  5  Q.  B.  D.  490,  14  Cox  C.  C.  57.    Ante,  §  1325  (4). 

436;  Castro  v.  Reg.,  6  Ap.  Cas.  229,  58.    Ante,  §  1327  (1),  note. 

14  Cox  C.  C.  546.    It  will  be  noted  59.     Bulloch  v.  S..  10  Ga.  47,  54 

that  there  was  nothing  to  obstruct  Am.  Dec.  369;   Manly  v.  S.,  7  Md. 

the  full  effect  of  Tweed's  Case  on  135;   S.  v  .Hood,  51  Me.  363;   Con- 

the  English  judges  as  "American"  key  v.  P.,  1  Abb.  Ap.  418;  S.  v.  Core,, 

authority,   for   they  were  not   suf-  70  Mo.  491;   S.  v.  Dugan,  65  N.  J. 

fered    to    know    that    there    were  L.  684,  48  A.  1118,  65  N.  J.  L.  65,  46 

multitudes    of   American    cases   on  A.  566;  Stephens  v.  S.,  53  N.  J.  L. 

the  subject,  and  that  all  the  rest  245,  21  A.  1038.    And  see  Woodford 

were  the  other  way.  v.   S.,   1   Ohio  St.  427;    Hudson  v. 
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a  general  verdict  of  guilty  to  such  one  count.^<* 

§  1332.  Where  there  are  Good  and  Bad  Counts, — a  judge 
■who  has  taken  note  of  the  bad  ones  will  render  sentence 
only  on  the  good.®^  Yet,  not  observing  the  bad,  should  he 
enter  a  general  judgment  on  the  whole,  it  will  still  be  ade- 
quate if,  when  they  are  discarded,  enough  of  good  allega- 
tion remains."^  But  a  general  sentence  heavier  than  is 
permissible  on  the  good  alone  will  be  erroneous.*^  So, — 
§  1333.  When  there  is  Aggravating  Matter, — defectively 
laid  in  an  indictment  of  one  count,  any  sentence  thereon 
will  be  valid  if  within  what  the  law  allows  for  the  good 
part,  not  otherwise.  If  the  sentence  is  made  erroneous  by 
including  the  bad,  the  court  should  not  arrest  the  judg- 
ment, but  reduce  it  to  the  milder  punishment.®* 

§  1334.  Complicated  and  Anomalous  Cases — sometimes 
occur,  presentini?  practical  difficulties,  but  the  foregoing 
principles  will  suffice  for  their  solution.®^ 


S.,  1  Blackf.  317;  S.  v.  Phinney,  42 
Me.  384;  S.  v.  Comstock,  27  Vt.  553. 
«0.    Ante,  §  1014  (1) ;  Estes  v.  S., 
55  Ga.  131. 

61.  Manly  v.  S.,  7  Md.  135;  Shaw 
V.  S.,  18  Ala.  547;  S.  v.  Brown,  3 
Strob.  508;  Wash  v.  S.,  14  Sm.  & 
M.  120.  And  see  Baker  v.  S.,  30 
Ala.  521. 

62.  Boose  v.  S.,  10  Ohio  St.  575; 
Fraln  v.  S.,  40  Ga.  529;  S.  v.  Mathis, 
3  Pike,  84;  S.  v.  Coleman,  5  Port. 
32;  S.  V.  Stebhins,  29  Conn.  463,  79 
Am.  B.  223;  S.  v.  Watson,  31  Mo. 
361;  P.  V.  McKlnney,  10  Mich.  54; 
S.  V.  Toole,  106  N.  C.  736;  Ochs  v. 
P.,  25  111.  Ap.  379,  124  111.  399; 
Gebble  v.  Mooney,  22  111.  Ap.  369. 
And  see  Bennett  v.  S.,  8  Humph. 
118;  P.  V.  Stein,  1  Par.  Cr.  202;  S. 
V.  Pace,  9  Rich.  355;  Claassen  v.  U. 
S.,  142  U.  S.  140;  P.  v.  Jones,  242 
111.  138,  89  N.  B.  711.  And  see 
Burrow  V.  S.,  147  Ala.  114,  41  So. 
587;  Green  v.  U.  S.,  154  Fed.  401. 


63.  S.  V.  Bean,  21  Mo.  269;  tubbs 
V.  U.  S.,  105  Fed.  59,  44  C.  C.  A. 
357;  Haynes  v.  U.  S.,  101  Fed.  817. 
42  C.  C.  A.  34;  Peters  v.  U.  S.,  94 
Fed.  127,  36  C.  C.  A.  105.  And  see 
Buck  V.  S.,  1  Ohio  St.  61. 

64.  C.  V.  Klrby,  2  Cush.  577. 

65.  Consult,  not  In  quite  every 
Instance  for  approval.  Manly  v.  S., 
7  Md.  135;  C.  v.  Hope,  22  Pick.  1; 
Cribb  V.  S.,  9  Fla.  409;  S.  v.  Nel- 
son, 14  Rich.  169,  94  Am.  D.  130; 
Crowley  v.  C,  11  Met.  575;  S.  v. 
Tuller,  34  Conn.  280,  299;  Ex  parte 
Kayser,  47  Mo.  253;  S.  v.  Watson, 
63  Me.  128;  S.  v.  Bridges,  1  Murph. 
134;  Woodford  v.  S.,  1  Ohio  St.  427; 
C.  v.  Remby,  2  Gray,  508;  Thomas 
V.  P.,  67  N.  Y.  218;  S.  v.  Goings,  98 
N.  C.  766;  Johnston  v.  C,  85  Pa. 
54,  27  Am.  R.  622;  Doherty  v.  Mun- 
son,  127  Mass.  495;  S.  v.  Cross,  106 
N.  C.  650;  S.  v.  Davis,  31  La.  Ann. 
249;  S.  v.  Jolly,  96  Mo.  435;  S.  v. 
Brown,  35  La.  Ann.  1058. 


CHAPTER  LXXXIX. 

THE  EXECUTION  OF  THE  SENTENCE. 

§  1335.  Fine,  Costs,  and  Sureties  of  Peace — are  enforced 
in  the  ways  already  explained.^^ 

§  1336.  Capital  Sentence. — The  course  for  inflicting  it 
differs  somewhat  in  our  States,  and  in  England  even  in  the 
different  courts.®'^  The  warrant  therefor  has  always  been 
known  in  England,  and  more  or  less  used.  But  ordinarily 
there,  at  common  law,  when  the  court  -has  pronounced  a 
sentence  of  death,  the  officer  having  the  prisoner  in  cus- 
tody executes  it  with  no  other  command  than  the  record 
of  the  sentence;  unless  something  therein,  or  in  the  nature 
of  the  case,  or  an  order  from  the  judge,  precludes.^®  When 
another  officer  is  to  do  execution,  there  is  a  special  com- 
mand and  a  transfer  of  the  prisoner  to  him.^*  From  an 
early  period  it  has  been  the  course  at  the  assizes,  says  Chit- 
ty,'^"  for  the  clerk  at  the  close  to  "make  put  in  writing  four 
lists  of  the  prisoners,  with  separate  columns  containing 
their  crimes,  verdicts,  and  sentences;  and  a  blank  column, 
in  which  the  judge  writes  what  is  his  pleasure  respecting 
those  capitally  convicted,  as,  to  be  executed,  respited,  or 
transported.''^  If  the  sheriff  afterwards  receives  no  spec- 
ial order  from  the  judge,  he  executes  the  judgment  of  the 
law  in  the  usual  manner,  according  to  the  directions  of 

66.  Ante,  §§  1301,  1312,  1321.  not  appear  In  It.    P.  v.  Brush,  128 

67.  1   Chit.   Crim.   Law,   780-789.  N.  Y.  529,  534,  28  N.  E.  533. 

68.  2  Hale  P.  C.  409-411;  2  Hawk.  69.  Rex  v:  Antrobus,  supra;  Rex 
P.  C.  c.  51,  §  4;  Rex  v.  Antrobus,  2  v.  Garside,  4  Nev.  &  M.  33,  2  A.  & 
A.  &  E.  788,  798,  4  Nev.  &  M.  565.  E.  266;  Rex  v.  Rogers,  3  Bur.  1809, 
The  date  of  execution  ought  to  be  1812. 

Inserted  In  a  death  warrant.    P.  v.  70.    1  Chit.  Crim.  Law,  781. 

Murphy,    45    Cal.   137.     See   In   re  71.    4   Bl.   Com.   404,   note   1;    2 

Dyer,  56  Kan.  489,  43  P.  783.    The  Hale  p;  C.  409. 
mode  of  execution,  if  statutory,  need 
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his  calendar. ' '  ''^  But  the  calendar  is  deemed  a  mere  mem- 
orandum, not  a  warrant  to  the  officer,  whose  authority  is 
in  the  record.^*  Not  unfrequently  the  execution  is  directed 
by  rule  of  court.'^*  With  us,  the  practice  is  largely  statu- 
tory and  varyingJ^  At  common  law,  the  bodies  of  exe- 
cuted murderers  y^ere  at  the  disposal  of  the  king,''* — a 
question  now  regulated  by  statutes  in  England  and  our 
States. 

§  1337.     Imprisonment. — Since   death   may  be   inflicted 
without  a  separate  warrant,  a  fortiori  may  be  imprison- 
ment.   In  some  circumstances  the  warrant  of  commitment 
is  indispensable,  not  in  others.'^''     "With  us,  it  is,  at  least 
practically,  almost  universal.'^®    The  sentence  ought  to  be 


72.  4  Bl.  Com.  404,  note  1. 

73.  Rex  V.   Antrobus,   supra. 

74.  Rex  V.  Layer,  16  How.  St. 
Tr.  93,  321;  Ratcllffe's  "Case,  Fos- 
ter, 40,  43;  Rex  v.  Rogers,  supra, 
Holloway's  Case,  3  Mod.  42.  A 
sentence  to  be  hanged  "at  the 
usual  place  of  execution"  i.  e.  in 
County  jail  is  not  a  sentence  "to 
be  publicly   executed."     S.  v.  An- 

.  derson,  85  S.  Car.  229,  67  S.  E.  237. 

75.  Ante,  §  1311;  Jackson  v.  P., 
18  111.  269;  Regan  v.  Territory,  1 
Wash.  21;  S.  v.  Prater,  27  S.  C. 
599;  S.  V.  Cardwell,  95  N.  C.  643; 
P.  V.  Vincent,  95  Cal.  425,  429,  30 
P.  581;  S.  V.  Holong,  38  Minn.  368, 
370,  37  N.  W.  587;  Busse  v.  Barr,  132 
Iowa,  463,  109  N.  W.  920  and  S.  v. 
Pioneer  Press  Co.,  100  Minn.  173, 
110  N.  W.  867  (Statute  excluding 
reporters). 

76.  Rex  V.  Hall,  1  Leach,  21. 
A  statute  providing  that  capital  pun- 
ishment shall  be  effected  by  the  use 

,  of  electricity  is  not  unconstitu- 
tional in  that  it  inflicts  a  cruel  and 
unusual  punishment  within  the 
meaning  of  the  constitution.  Com. 
V.  Stortl,  178  Mass.  549,  503,  60    N. 


E.  210,  52  L.  R.  A.  520;  P.  v.  Kenn- 
ler,  119  N.  Y.  580,  586,  24  N.  E.  9, 
s.  c;  P.  V.  Durston,  119  N.  Y.  569. 
879,  24  N.  E.  6;  see  7  N.  Y.  S.  145, 
7  N.  Y.  Cr.  350,  7  N.  Y.  S.  813,  7  N. 
Y.  Cr.  364;  In  re  Kemmler,  136  N. 
S.  436,  10  S.  Ct.  930.  A  statute 
providing  for  solitary  confinement 
after  death  warrant  is  issued  held 
not  ex  post  facto.  Holden  v.  Min- 
nesota, 137  U.  S.  483,  494',  11  S.  Ct. 
143,  also  holding  that  a  statutory 
provision  that  the  execution  shall 
be  screened  from  the  public  view 
and  that  reporters  shall  be  excluded 
is   constitutional. 

77.  Rex  V.  Clerk,  1  Salk.  349; 
In  re  Clarke,  2  Q.  B.  619;  Furlong 
V.  Bray,  2  Saund.  182;  In  re  Smith, 
3  H.  &  N.  227. 

78.  And  see  Kenney  v.  S.,  5  R. 
1,  385;  Rafferty  v.  P.,  72  111.  37; 
Phinney,  Petitioner,  32  Me.  440.  As 
to  California,  see  Ex  parte  Dob- 
son,  31  Cal.  497;  Ex  parte  Gibson, 
31  Cal.  619,  91  Am.  D.  546.  A  cer- 
tified copy  of  the  sentence  or  judg- 
ment of  the  court  under  the  seal 
of  the  court,  reciting  the  crime  and 
conviction   and   term   of   imprison- 
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right  in  form,''®  and  it  must  not  be  so  erroneous  as  to  be 
void.®" 

§  1338.  What  Prison. — In  England,  all  prisons  are  the 
queen's  so  the  Court  of  Queen's  Bench  may  commit  to  any 
one.^i  With  us,  this  question  is  commonly  determined  by 
statute,  and  a  commitment  to  a  place  not  thereby  au- 
thorized is  unlawful  and  void.®^ 

§  1339.  The  Management  of  a  Prison — cannot  at  com- 
mon law  be  interfered  with  by  the  court,*^  nor  can  it  dis- 
charge a  prisoner  because  treated  improperly.**     But  we 


ment  in  clear  language  is  usually 
sufficient.  S.  v.  Murphy,  23  Nev. 
S90,  48  P.  628;  Erwin  v.  TJ.  S.,  37 
Fed.  470,  2  L.  R.  A.  229;  Bugbee 
V.    Boyce,  68  Vt.  311,  35  A.  330. 

79.  Weed  v.  P.,  31  N.  Y.  465; 
Stevens  v.  C,  4  Met.  360;  Shep- 
herd V.  C,  2  Met.  419;  Benedict  v. 
S.,  12  Wis.  313;  Peglow  v.  S.,  12 
Wis.  534';  Ex  parte  Karstendick, 
«3  U.  S.  396;  Daniels  v.  C,  7  Pa. 
S71. 

80.1  Ex  parte  Gibson,  31  Cal. 
€19,  91  Am.  D.  546. 

81.  Rex  V.  Hart,  30  How.  St.  Tr. 
1131,  1194,  1394,  12  Q.  B.  1041,  note; 
1  Chit.  Crim.  Law,  800.  See  also 
Rex  V.  Musson,  9  D.  &  R.  172;  Ex 
parte  Evans,  8  T.  R.  172. 

82.  Weed  v.  P.,  31  N.  Y.  465; 
S.  V.  Ellis,  2  Dutcher,  219;  S.  v. 
McNeill,  75  N.  C.  15;  Swinstead  v. 
L,yddal,  1  Salk.  408.  See  further, 
as  to  what  the  proper  prison, 
Adams  v.  Vose,  1  Gray,  51;  Clel- 
lans  V.  C,  8  Pa.  223;  Horner  v.  S., 
1  Ore.  267;  Revel  v.  S.,  26  Ga.  275; 
Barlow  v.  C,  3  Binn.  1;  Miller  v. 
S.,  2  Kan.  174;  In  re  Hartwell,  1 
Low.  536;  P.  v.  Cavanaugh,  1  Par. 
Cr.  588;  Ex  parte  Pearson,  59  Ala. 
€54;   Bond  v.  S.,  78  Md.  523,  28  A. 


407;  In  re  Cox,  129  Mich.  635,  89 
N.  W.  440;  Klmbleweez  v.  S.,  51 
Ohio  St.  228,  36  N.  E.  1072;  Com. 
V.  Zelt,  138  Pa.  615,  21  A.  7;  Fields 
V.  U.  S.,  27  Ap.  D.  C.  433,  cer- 
tiorari denied,  205  IT.  S.  292,  27  S. 
Ct.  543,  51  L.  Ed.  807.  In  Massa- 
chusetts, for  Conspiracy.  The 
late  George  Bemis,  Esq.,  furnished 
me  with  a  reference  to  the  unre- 
ported Massachusetts  case  of  C.  v. 
Shives,  who,  it  appears  by  the 
State  prison  records,  was,  at  Lenox, 
May  5,  1818,  sentenced  by  the  Su- 
preme Judicial  Court  to  confine- 
ment in  the  State  prison  five  years 
at  hard  labor,  and  thirty  days  soli- 
tary, for  a  common  law  conspiracy 
against  the  character  of  a  young 
girl.  The  Pennsylvania  House  of 
Refuge, — ^to  which  were  made  com- 
mitments of  infants  without  jury 
trial,  for  their  reformation,  was 
held  not  to  be  a  prison,  but  a 
school;  so  the  statute  was  consti- 
tutional. Ex  parte  Grouse,  4 
Whart.  9. 

83.  Rex  V.  Carlile,  1  D.  &  R. 
535. 

84.  Pember's  Case,  1  Whart. 
438,  443,  444;  Reddill's  Case,  1 
Whart.  445,  448. 
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have  statutes  giving  redress  for  a  wrong  of  this  sort,*®  And 
where  it  amounts  to  a  crime,  the  keeper  is  liable  to  indict- 
ment.** 

85.    Ex  parte  Bradley,  4  Ire.  543;  86.    S.  v.  Lull,  48  Vt.  581. 

Helton  V.  Miller.  14  Ind.  577;  Lark 
V.  S..  55  Ga.  435. 


CHAPTER  XO. 


THE  RECORD. 


§§  1340.    Introduction. 

1341-1346.    In  General  and  how  made. 
1347-1360.    Particular  Questions. 

Consult — for  forms  of  the  record,  with  notes  and  references,  Dir.  &  F., 
§§  1066-1073. 

§  1340.  How  Chapter  divided. — ^We  shall  consider,  I.  In. 
General  of  the  Eecord  and  how  made;  II.  Particular  Ques- 
tions as  to  its  Form  and  Contents. 

I.    In  General  of  the  Record  and  how  Made. 

§  1341.  1.  A  Record, — of  the  sort  now  to  be  considered,, 
is  a  written  statement  of  facts  particularized  and  by  judi- 
cial authority  attested,  and  of  the  conclusion  of  the  law 
thereon;  *^  as,  that,  a  person  named  has  done  certain  defined 
wrongful  acts,  by  reason  whereof  the  law  adjudges  that 
he  suffer  a  punishment  specified. 

2.  As  without  a  Record — there  can  be  no  punishment, 
so  equally  there  can  be  none  on  a  record  not  embracing- 
facts  to  justify  it.®* 

3.  Docket  Entries  and  Record  distinguished. — A  rec- 
ord, like  anything  else,  has  its  transitions  from  a  crude  to 
a  perfected  state;  the  perfected,  being  a  summarization  of 
the  essentials  of  what  went  before,  and  it  alone  being  more 
proprly  known  by  the  term  "record."  It  is  preceded  by 
minutes  and  returns  of  officers  and  the  grand  jury,  and  by 
docket  entries  of  the  clerk;  from  which  and  other  like 

* 

87.  Gray  v.  S.,  55  Ala.  86.  Marshman  v.  Conklin,  6  C.  E.  Green, 

88.  Bridges  v.   S.,   17   Tex.   Ap.     546;  Parsley  v.  Nicholson,  65  N.  C. 

,  579;  Harwood  v.  S.,  16  Tex.  Ap.  416;      207;  S.  v.  Pickles,  65  Mo.  431;  Shaw 
Bachman  v.  Sepulveda,  39  Cal.  688;      v.  Macon,  21  Ga.  280. 
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things  the  perfected  record  is  produced.  The  practice 
•differs  in  our  Slates,  but  in  general  it  is  made  only  after 
the  cause  is  ended  and  the  term  of  the  court  is  closed.*' 
Until  which  time,  the  docket  entries  are  practically  the 
record;*"  though  where  it  is  required  as  evidence  in  an- 
other court,  it  should  be  drawn  out  in  form.®^  There  are 
exceptional  States  in  which  the  record  always  remains  in 
this  imperfect  form  except  when  written  out  in  full  for 
some  special  purpose.'^ 

§  1342.  1.  The  Docket  Entries — are  often  in  our  books 
spoken  of  as  the  record, — a  fact  to  be  borne  in  mind  when 
considering  the  language  of  judges  in  the  reports.  The 
docket,  though  kept  by  the  clerk,  is  under  the  control  of 
the  judge."^    And- — 

2.  Changes  and  Amendments — in  these  entries  and  in 
the  record,  subject  to  such  exceptions  as  where  rights  are 
acquired  or  relinquished  through  reliance  on  them,  may 
be  made  whenever  the  court  on  after  consideration  desires 
to  modify  its  judgment,  or  to  render  the  docket  or  record 
better  expressive  of  the  facts,  down  to  but  not  after  the 
close  of  the  term."*     Except, — 

59.     Stlckney  v.   Davis,   17   Pick.         92.     Hamilton  v.   C,  16  Pa.  129, 

169.     And   see   C.   v.  Weymouth,   2  133,    55   Am.    D.   485;    Cromwell   v. 

Allen,    144,    146,    79    Am.    D.    776;  Bank  of  Pittsburg,  2  Wal.  Jr.  569. 

Weed  V.   Weed,   25  Conn.   337;    Os-  See  Rex.   v.   Bellamy,   supra;    Allis 

tome  V.  Toomer,  6  Jones,  N.  C.  440;  v.  Beadle,  1  Tyler,  179. 
Cromwell   v.   Bank   of  Pittsburg,   2         93.     Read  v.  Sutton,  2  Gush.  115. 
Wal.   Jr.   569;    Gibson  v.   C.,   2  Va.  94.      Ante,    §    1298;     Morgan    v. 

Cas.  Ill;    Read  v.  Sutton,  2  Gush.  Holladay,  38  N.  Y.  Super.  117;  Per- 

115;    Croswell  v.   Byrnes,   9   Johns,  ryman  v.  Gardner,  42  Miss.  548;  C. 

287;  P.  V.  Snyder,  1  Johns.  520.  v.  Miller,  6  Dana,  315;    Mobley  v. 

90.  Read  v.  Sutton,  2  Gush.  115,  S.,  46  Miss.  501;  Gibson  v.  C.,  2  Va. 
123;  Maguire  V.  S.,  47  Md.  485.  See  Cas.  Ill;  G.  v.  Quann,  2  Va.  Gas. 
Weighorst  v.  S.,  7  Md.  442;  C.  v.  89;  Franklin  v.  S.,  28  Ala.  9;  g.  v. 
Bolkom,  3  Pick.  28i;  Rex  v.  Bell-  Nutting,  39  Me.  359;  C.  v.  God- 
amy,  Ryan  &  Moody,  N.  P.  171;  S.  dard,  13  Mass.  455,  458;  C.  v.  Wey- 
V.  Warady,  118  N.  J.  L.  687,  75  A.  mouth,  2  Allen,  144,  79  Am.  D.  776; 
•977.  S.    V.    Womack,    17    Tex.    237;    Van. 

91.  Rex  V.  Smith,  8  B.  &  G.  341;  Dyke  v.  S.,  22  Ala.  57;  Brush  v. 
Rex  V.  Ward,  6  Gar.  &  P.  366.  And  Robblns,  3  McLean,  486;  Rex  v. 
see  Marshall  v.  S.,  8  Ind.  498.  Hunter,  1  Wils.  163;  G.  v.  Shanks, 
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§  1343.  After  the  Term  is.  ended,  Nunc  pro  Tunc, — ^there 
is  on  other  principles,  to  correct  a  clerical  error,^^  to  supply 
^n  omission  of  fact,®*  or  otherwise  to  make  the  record 
speak  the  truth,®'^  or  prevent  an  injury  accruing  through  a 
■delay  of  the  court,®*  and  in  other  analogous  circumstances,®® 
a  not  clearly  defined  yet  limited  ^  discretionary  power  of 
making  amendments  and  nunc  pro  tunc  entries.  There 
ought,  in  general,  or  always,  to  be  something  to  amend 
by;  ^  yet  some  deem  the  court  not  thus  absolutely  restricted 


10  B.  Monr.  304;  Morrison  v.  Dap- 
man,  3  Cal.  255;  Van  Dyke  v.  S., 
22  Ala.  57;  Perry  v.  Adams,  83  N. 
C.  266;  S.  V.  Robertson,  71  Mo.  446; 
Cotten  V.  McGehee,  54  Miss.  621; 
S.  V.  Williams,  28  La.  Ann.  310;  S. 
V.  Phelan,  9  Bax.  241;  S.  v.  Cannon, 

11  Ore.  312;  Tyson  v.  S.,  14  Tex.  Ap. 
288.  See  Grant  v.  Schmidt,  22  Minn. 
1;  Johnson  v.  C,  80  Ky.  377;  Com. 
V.  Rusic,  229  Pa.  587,  79  A.  140. 

95.  Brady  v.  Beason,  6  Ire.  425; 
C.  V.  Phillips,  11  Pick.  28;  S.  v. 
Ball,  27  Mo.  324;  C.  v.  Miller,  6 
Dana.  315;  S.  v.  Primm,  61  Mo.  166; 
Robertson  v.  Neal,  60  Mo.  579; 
Dumas  v.  Hunter,  30  Ala.  188;  P. 
V.  Murback,  64  Cal.  369;  S.  v.  Gil- 
more,  9  W.  Va.  641;  Kelly  v.  U.  S., 
27  Fed.  Rep.  616.  See  Cornwall  v. 
S.,  53  Miss.  385;  S.  v.  Collins,  225 
Mo.  633,  125  S.  W.  465;  P.  v.  Boero, 
13  Cal.  Ap.  686,  110  P.  525. 

96.  S.  V.  Craton,  6  Ire.  164;  S. 
V.  Clark,  18  Mo.  432;  Morrison  v. 
Dapman,  supra;  Bilansky  v.  S.,  3 
Minn.  427;  S.  v.  Pearce,  14  Ind.  426; 
Jones  V.  Lewis,  8  Ire.  70,  47  Am.  D. 
338;  Day  v.  S.,  13  Mo.  422;  Brady 
V.  Season,,  6  Ire.  425;  Nelson  v. 
Barker,  3  McLean,  379;  Stewart  v. 
Bennett,  1  Fla.  437;  Pinkston  v. 
Taliaferro,  9  Ala.  547;  Green  v.  S., 
19  Ark.  178;  In  re  Toney,  11  Mo. 
661;     S.    V.    Maher,    35    Me.    225; 


Rhoads  v.  C,  15  Pa.  272;  Johnson 
V.  S.,  24  Fla.  162;  In  re  Wight, 
134  U.  S.  136;  S.  v.  Parrar,  104  N. 
C.  702;  Nettles  v.  S.,  4. Tex.  Ap.  337; 
S.  V.  Warren,  95  N.  C.  674;  .Town- 
send  V  .S.,  5  Tex.  Ap.  574;  S.  v. 
Sixth  DIst.  Judge,  31  La.  Ap.  557. 

97.  S.  V.  Swepson,  83  N.  C.  584; 
May  V.  P.,  92  111.  343;  Smith  v.  S.. 
71  Ind.  250;  Crew  v.  McCafferty, 
124  Pa.  200,  10  Am.  St.  578;  Crim 
V.  Kessing,  89  Cal.  478,  23  Am.  St. 
491. 

98.  Fishmongers'  Co.  v.  Robert- 
son, 3  C.  B.  970. 

99.  C.  V.  Weymouth,  2  Allen,  144, 
146,  79  Am.  D.  776;  S.  v.  Howard, 
34  La.  Ann.  369;  Ex  parte  Jones,  61 
Ala.  399;  Sedgwick  v.  Dawkins,  16 
Fla.  198;  Garrison  v.  P.,  6  Neb.  274; 
Craven  v.  Hanley,  1  Barnes,  3rd  Ed. 
255;  Darlow  v.  Wharton,  1  Barnes, 
3rd  Ed.  258. 

1.  S.  V.  Jeffors,  64  Mo.  376;  P.  v. 
Whitson,  74  111.  20;  Ninde  v.  Clark, 
62  Mich.  124,  4  Am.  St.  823. 

2.  Ante,  §  1013  (2) ;  S.  v.  Jeffors, 
supra;  S.  v.  Primm,  61  Mo.  166; 
Robertson  v.  Neal,  60  Mo.  579;  Mc- 
Carthy V.  S.,  56  Miss.  294;  Adams 
V.  Re  Qua,  22  Fla.  250,  1  Am.  St. 
191;  S.  V.  Parrar,  104  N.  C.  702. 
See  Kennedy  v.  S.,  11  Tex.  Ap.  73; 
Smith  V.  S.,  62  Ala.  29;  Ex  parte 
Raye,  63  Cal.  491. 
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in  its  evidence.*  Under  some  of  our  statutes,  the  amend- 
ment must  be  made  either  in  the  presence  of  the  opposite 
party  or  after  notice.*    Again,  and  a  fortiori, — 

§  1344.  If  in  making  up  the  Record — ^from  the  docket 
entries  and  other  papers,  the  clerk  errs,  the  court,  even  at 
a  subsequent  term,  may  interpose  with  the  needful  amend- 
ment.^ 

§  1345.  How? — ^After  the  term  has  closed,  the  clerk  can- 
not of  his  own  motion  even  bring  the  record  by  amendment 
to  the  fact.®  There  should  be  an  order  from  the  court. 
Thereupon,  it  has  been  said  that  he  may  actually  alter  the- 
written  words.''^  But  for  grave  reasons  interlineations  are 
objectionable.*  The  better  way  is  believed  to  be  to  make, 
in  the  records  of  the  term  at  which  the  amendment  is  or- 
dered, an  entry  to  the  effect  that  whereas  on  inspection 
of  the  record  of  the  preceding  term  an  error,  therein  ap- 
pears, etc.,  it  is  considered  that  the  same  be  corrected  and 
amended,  etc.,  setting  out  the  amendment.  Then  let  the 
clerk  enter  the  amendment  also,  in  full,  if  there  is  space,  in 
the  margin  of  the  preceding  record;  adding  a  reference  to 
the  record  requiring  it.  The  books  will  thus  show  the 
amendment;  yet  when  the  clerk  is  called  on  for  a  trans- 

3.  Mayo  v.  Whitson,  2  Jones,  N.  5.  Stickney  v.  Davis,  17  Pick.. 
C.  231;   Clatnmer  v.  S.,  9  Gill,  279.      169;    Tllden    y.    Johnson,    6    Cusli. 

Superior    court.     As    to    amend-  354;    Balch  v.   Shaw,   7  Cush.   282; 

ments  in  or  by  order  of  the  court  of  Fay  v.  Wenzell,  8  Cush.  315;   C.  v. 

review,  see  S.  v.  Llttlefleld,  3  R.  I.  Weymouth,    2    Allen,    144,   79   Am. 

124;    Benedict  v.   S.,   12   Wis.   313;  D.  776;  Welghorst  v.  S.,  7  Md.  442; 

Reg  V.  Nott,   4   Q.   B,   768,  Dav.  &  Watklns  v.  S.,  14  Md.  412;   Rex  v. 

M.  1.  Barker,  1  East,  186;   Taylor  v.  C, 

Immaterial.  An  amendment  which  44  Pa.  131;   S.  v.  Collins,  225  Mo. 

does  not  vary  the  legal  effect  of  the  633,  125  S.  W.  465. 
record   affords   no   available   objec-         6.     McQuillen  v.  S.,  8  Sm.  &  M. 

tion.     S.   V.   Hugh-es,   1    Ala.    655;  587. 
Jackson  v.  S.,  11  Tex.  261.  7.    Jones  v.  Lewis,  8  Ire.  70,  72, 

4.  Madison   v.    S.,    17    Tex.   Ap.  47  Am.  D.  338. 

479;   Vestal  v.  S.,  3  Tex.  Ap.  648;         8.    Farrelly  v.  Cross,  5  Eng.  197. 
S.  V.  Revells,  31  La.  Ann.  387;   S.     And  see  Jennings  v.  S.,  1  Ore.  290. 
v.  Smith,  31  La.  Ann.  406;  Baker  v. 
S.    39  Ark.  180. 
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<3ript  of  the  record,  he  will  make  it  as  though  it  originally 
stood  as  amended.®  The  amendment  may  be  made  at  any 
time  after  the  order.^" 

§  1346.  Verity. — The  record  imports  absolutely  verity.^^ 
No  evidence  can  be  received  against  it,^^  not  even  can  it 
be  contradicted  by  the  docket  entries.^^  Not  always,"  but 
in  some  circumstances,  an  omission  therein  may  be  sup- 
plied by  paroL^® 

II.    Particular  Questions  as  to  Form  and  Contents. 

§  1347.  The  Scope  of  the  Record — results  mainly  from 
its  leading  purpose,  to  set  down  and  justify  the  punish- 
ment. Hence  it  must  state  what  will  affirmatively  show 
the  offense,  the  steps  in  the  cause  without  which  the  sen- 
tence cannot  be  good,  and  the  sentence.^^    And  beyond  this 


9.  And  see  Scott  v.  P.,  63  111.  508; 
Sumner  v.  Cook,  12  Kan.  162;  ante, 
I  70G. 

10.  Marshall  v.  Fisher,  1  Jones, 
N.  C.  111. 

11.  Hall  V.  S.,  4  Greene  (Iowa), 
73;  Case  V.  S.,  5  Ind.  1;  S.  v.  Al- 
len, 1  Ala.  442;  C.  v.  Slocum,  14 
Gray,  395;  S.  v.  demons,  9  Iowa, 
534;  Kneeland  v.  S.,  63  Ga.  641; 
C.  V.  O'Brien,  152  Mass.  495;  Bragg 
v.  Lorio,  1  Woods,  209;  C.  v.  In- 
toxicating Liquors,  135  Mass.  519; 
Kennedy  v.  S.,  9  Tex.  Ap.  399; 
Chancellor  t.  S.,  33  Ark.  815;  P.  v. 
Bowser,  196  N.  Y.  296,  89  N.  B.  818; 
Bryan  v.  S.,  41  Fla.  643,  26  So. 
1022;  Farris  v.  Com.,  77  Ky.  362; 
S.  V.  Kraemer,  49  La.  Ann.  766,  62 
Am.  St.  664,  22  So.  254;  P.  v.  Ken- 
nedy, 58  Mich.  372,  25  N.  W.  318; 
S.  T.  Ronk,  91  Minn.  419,  98  N.  W. 
334;  Morgan  v.  S.,  51  Neb.  672,  71 
N.  W.  788;  S.  v.  Harris,  51  La.  Ann. 
1194,  25  So.  984;  S.  v.  Williams, 
107  La.  789,  32  So.  172;  S.  v.  Chaf- 
fln,  125  N.  C.  660,  34  S.  B.  516;  S. 


V.  Dorman,  9  S.  D.  528,  70  N.  W. 
848;  Bingham  V.  S.,  36  Tex.  Cr. 
453,  37  S.  W.  753;  Anderson  v.  Com., 
100  Va.  860,  42  S.  B.  865;  S.  v.  Wil- 
liams, 111  La.  205,  35  So.  521;  S.  v. 
Nelson,  39  Wash.  221,  81  P.  721;  S. 
■  V.  Ryan,  55  Ore.  524,  108  P.  1009; 
Wingfield  v.  S.  (Ark.  1910),  128  S. 
W.  562;  S  .V.  HoUoway,  57  Ore.  162, 
110  P.  791;  Saunders  v.  S.,  4  Okla. 
Cr.  264,  111  P.  965.  And  see  Reg. 
V.  Bourdon,  2  Car.  &  K.  366,  2  Cox, 

C.  C.  169;    S.  V.   Clarkson,   3  Ala. 
378. 

12.  Ex  parte  Sternes,  77  Cal.  156, 
11    Am.    St.    251. 

13.  Cherry  v.  S.,  6  Fla.  679. 

14.  S.  V.  Glover,  3  Greene  (la.), 
249. 

15.  S.  V.  Womack,  17  Tex.  237; 
Blair  T.  Hamilton,  32  Cal.  49;  East- 
man. T.  Cooper,  15  Pick.  276,  26  Am. 

D.  600. 

3  6.  Pointer  V.  U.  S.,  151  U.  S.  396, 
419;  St.  Clair  v.  U.  S.,  154  U.  S.  134, 
154;  Gaiter  v.  S.,  45  Miss.  441;  Ross 
V.  S.,  23  Ark.  198;  Stubbs  v.  S.,  49 
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there  may,  as  already  seen,"  be  something  which,  while 
not  necessary  to  make  the  record  adequate,  is  important  to 
the  party  as  foundation  for  a  question  of  law,  therefore  to 
be  inserted  at  his  request.  Thus,  a  motion,^*  the  evidence/* 
or  the  swearing  of  a  witness  ^^  is  properly  no  part  of  the 
record,  but  under  special  circumstances  a  party  may  re- 
quire it  to  be  made  such.^^ 

§  1348.    1.    Interpreted  together — should  be  all  parts 
of  the  record,  effect  being  given  to  all  if  possible,^^  and  a  de- 


Mlss.  716;  C.  t.  Snider,  2  Leigh, 
744;  Reg.  v.  Jones,  2  Car.  &  IC  524; 
Reg.  V.  Finney,  2  Car.  &  K.  774; 
Parks  V.  S.,  20  Ind.  513;  Anderson 
V.  S.,  3  Heisk.  86;  Vincent  v.  S.,  3 
Heisk.  120;  Duggan  v.  S.,  9  Fla. 
516;  Whitehead  v.  Reg.,  7  Q.  B. 
582;  Werfel  v.  C,  5  Binn.  65;  C.  v. 
McCaul,  1  Va.  Cas.  271,  300;  Mulli- 
gan V.  S.,  47  Miss.  304;  S.  v.  Van 
Matre,  49  Mo.  268;  Rex  v.  Watson, 
Russ.  &  Ry.  468;  Rex  v.  Sutcliffe, 
stated,  Russ.  &  Ry.,  469;  Taylor  v. 
C,  44  Pa.  131;  Stacey  t.  S.,  3  Tex. 
Ap.  121;  Satterwhite  v.  S.,  3  Tex. 
Ap.  428;  Swartzhaugh  v.  P.,  85  111. 
457;  Thompson  v.  S.,  15  Tex.  Ap. 
39.  Chitty  says:  The  record  "states 
the  session  of  Oyer  and  Terminer — 
the  commission  of  the  judges — ^the 
presentment  by  the  oath  of  the 
grand  jurymen  by  name — the  in- 
dictment— the  award  of  the  capias 
or  process  to  bring  in  the  offender 
— the  delivery  of  the  indictment 
into  court— the  arraignment— the 
plea — the  issue — ^the  award  of  the 
jury  process — the  verdict — ^the  ask- 
ing the  prisoner  why  sentence 
should  not  be  passed  on  him — and 
the  judgment  of  death  passed  by 
the  judges."  1  Chit.  Crlm.  Law, 
720.     To  the  like  effect,  but  differ- 


ing somewhat  in  terms,  see  McKin- 
ney  v.  P.,  2  Oilman,  540,  43  Am.  D. 
65;  Pate  v.  P.,  3  Oilman,  644.  See 
generally,  Humphrey  v.  S.,  3  Okla. 
Cr.  Ap.  504,  106  P.  978;  Hubbard  v. 
P.,  197  lU.  15,  63  N.  B.  1076;  S.  v. 
Harris,  150  Mo.  56,  51  S.  W."  481; 
Oliver  v.  S.  (Tex.  1897),  40  S.  W. 
273;  Spurgeon  v.  Com.,  86  Va.  652; 
Arzumaniau  v.  Birmingham,  165 
Ala.  374,  51  So.  645;  Cochran  v.  S.,  4 
Okla.  Cr.  379,  111  P.  974;  Howard 
V.  S.,  160  Ala.  6,  49  So.  755;  S.  v. 
Griffith,  74  Conn.  1068,  83  A.  1; 
Chandler  v.  S.,  3  Okla.  Cr.  254,  105 
P.  375;  rehearing  denied  107  P.  735; 
S.  V.  Clark,  75  N.  J.  L.  473,  68  A. 
114. 

17.  Ante,  §§  823,  825,  826. 

18.  U.  S.  V.  Gamble,  10  Mo.  457; 
see  Sasser  v.  S.,  129  Ga.  541,  59 
S.  E.  255. 

19.  Scott  V.  S.,  26  Ark.  521. 

20.  Oilman  v.  S.,  1  Humph.  59; 
or     the    admonition    of    jury,    S. 
v.  Suttles,  13  Idaho,  88,  88  P.  425. 

21.  And  see  Isler  v.  Murphy, 
71  N.  C.  436;  S.  v.  Scholfleld,  13: 
N.  D.  664,  102  N.  W.  878. 

22.  Loper  v.  S.,  3  How.  Miss. 
429. 
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ficiency  at  one  place  supplied  by  what  appears  in  another.^* 
And— 

2.  The  Leaning — should  be  toward  sustaining  the  rec- 
ord, within  a  principle  already  stated.^*  Nothing  impair- 
ing its  validity  should  be  unnecessarily  presumed.^^ 

§  1349.  As  to  the  Tense, — we  have  the  distinction  that,, 
in  the  words  of  Chitty,^*  "all  the  acts  of  the  court  ought 
to  be  stated  in  the  present  tense,  as  praeceptum  est,  not 
praeceptum  fuit;  but  the  acts  of  the  parties  themselves 
may  be  properly  stated  as  past."^^  For  illustration,  it  is 
a  fatal  error,  he  says,  to  "state  that  the  sheriff  was  com- 
manded instead  of  is  commanded."^*  Some  of  our  Amer- 
ican courts  have  sustained  records  wherein  the  acts  of  the 
court  were  in  the  past  tense,  yet  deeming  the  present  the 
better  form.^' 

§  1350.  The  Jurisdiction, — ^within  principles  already  ex- 
plained,^" if  the  court  is  a  superior  one  of  general  juris- 
diction, suflSciently  appears  without  any  setting  out  of  ju- 
risdictional facts.  But  if  it  is  an  inferior  court,  or  its  au- 
thority is  only  special,  the  doctrine,  to  which  the  cases  are 
not  all  distinct  or  quite  harmonious,  is,  on  the  whole,  that 

23.  Ante,  §  667;  Pointer  v.  TJ.  Rex.  v.  Youngman,  Comb.  358;  Rex 
S.,  151  U.  S.  396,  419;  S.  v.  Herron,  v.  Perin,  2  Saimd.  393;  Rex  v.  Hall,. 
86   Tenn.   442;    Mills  v.   S.,   4   Tex.      1  T.  R.  320. 

Ap.  263;  Rex  v.  Fowler,  4  B.  &  Aid.  28.    Rex.  v.  Perin,  supra. 

273;    Crist  v.  S.,  21  Ala.  137.  39.     S.  v.  Martin,  2  Ire.  101;  S.  v. 

24.  Ante,  §§  356  (1),  510  (2);  Reeves,  8  Ire.  19;  Hamilton  v.  C, 
S.  V.  Elschinger,  223  Mo.  53,  122  iq  pa.  129,  133,  55'  Am.  D.  485; 
S.  W.  691;   Daniels  v.  S.   (Tex.  Cr.  Taylor  v.  C,  44  Pa.  131. 

Ap.  1910),  125  S.  W.  398.  3^     ^^^^_   gg  336    (2),  664;   Pea- 

25.  C.  V.  Lowrey,  159  Mass.  62;  cock  v.  Bell,  1  Saund.  (Wms.  Ed.) 
Welsh  V.  S.,  126  Ind.  71.  See  73^  74;  Byrd  v.  S.,  1  How.  Miss.  163, 
Elliott  V.  Cronk,  13  Wend.  35;  173.  Superior  courts  are  presumed 
Allen  V.  S.,  12  Lea,  424;  Spicer  v.  to  do  everything  in  the  prescribed 
S.,  69  Ala.  159;  S.  v.  Collins,  6  manner  and  form.  S.  v.  Kim- 
Bax.  151;  S.  v.  McKowen,  126  La.  brough,  2  Dev.  .431;  S.  v.  Seaborn, 
1075,  53  So.  353.  4  Dev.  305;  P.  v.  Blackwell,  27  Cal. 

26.  1  Chit.  Crim.  Law,  720.  65. 

27.  Hall  v.  Clarke,  1  Mod.  81; 
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the  record  must  embody  what  will  show  its  jurisdiction  in 
the  matter.^i    On  this  distinction, — 

§1351.  The  Time  and  Place  of  Holding  the  Court- 
would  seem  unimportant  in  the  record  of  one  of  superior 
jurisdiction,  but  essential  in  one  of  inferior.  Yet  the  deci- 
sions on  the  question  are  apparently  either  contradictory 
or  rendered  without  reference  to  this  distinction.  Proba- 
bly the  special  terms  of  statutes  more  or  less  affect  this 
question.*^ 

§  1352.  Adjournments — from  day  to  day,  within  the 
term,  need  not  be  stated  in  the  record ;  ^*  for  by  a  fiction  of 
law  a  term  of  court  is  regarded  as  one  day,  though  when 
important  the  particular  day  or  even  hour  may  be  shown.^* 

§  1353.  The  Presence  of  the  Prisoner, — ^the  rules  as  to 
when  required  have  already  been  given,^^  must  be  disclosed 
by  the  record  when  it  is  necessary  in  fact.*®    But  it  need 


31.  Ante,  §  664;  Curry  v.  Mun- 
ford,  5  Heisk.  61;  Wynne  v.  Taylor, 
5  Helsk.  691;  Blttick  v.  McEwen,  7 
Helsk.  1;  Gunn  v.  Boone,  7  Heisk. 
8;  P.  V.  Powers,  7  Barb.  462;  Mulli- 
gan V.  S.,  47  Miss.  304';  Boyd  v.  S., 
€  Coldw.  1;  Anonymous,  10  Mod. 
71;  Rex  v.  Carlile,  2  B.  &  Ad.  362, 
4  Car.  &  P.  415;  P.  v.  Mack,  1  Par. 
Cr.  567;  S.  v.  Hartwell,  35  Me.  129; 
S.  V.  Metzger,  26  Mo.  65;  S.  v.  Wll- 
liamstown  Turnpike,  4  Zab.  547; 
Proctor  V.  S.,  5  Harring.  (Del.)  387; 
Burley  v.  S.,  1  -Neb.  385;  Perry  v. 
S.,  14  Tex.  Ap.  166;  Wilson  v.  S.,  14 
Tex.  Ap.  205;  Harris  v.  S.  14  Tex. 
Ap.  676;  S. -v.  Hosmer,  85  Mo.  553; 
Com  V.  Galligan,  156  Mass.  270,  30 
N.  E.  1142;  S.  v.  Dunlap  (Miss. 
1897),  21  So.  242;  Anderson  v.  S., 
60  Tex.  Cr.  314,  131  S.  W.  1067. 
The  record  need  not  say  that  the 
court  was  only  for  'criminal  busi- 
ness.   Turns  v.  C,  6  Met.  224. 

32.  C.  V.  Hogan,  113  Mass.  7; 
West  V.  S.,  2  Zab.  212;  P.  v.  Beatty, 


14  Cal.  566;  Bob  v.  S.,  7  Humph. 
129;  Carpenter  v.  S.,  4  How.  Miss. 
163,  34  Am.  D.  116;  Smith  v.  S.,  9 
Humph.  9;  Grandison  v.  S.,  2 
Humph.  451;  Melton  v.  S.,  3 
Humph.  389. 

33.  S.  V.  Martin,  2  Ire.  101; 
Berrian  v.  S.,  2  Zab.  9;  Taylor  v. 
C,  44  Pa.  131.  See  Clough  v.  S., 
7  Neb.  320;  Harrington  v.  S.,  50 
Wis.  68. 

34.  P.  V.  Beatty,  14  Cal.  566; 
Whitaker  v.  Wisbey,  6  Cox  C.  C. 
109. 

35.  Ante,  §  265  et  seq. 

36.  Seaggs  v.  S.,  8  Sm.  &  M.  722; 
S.  V.  Matthews,  20  Mo.  55;  S.  v. 
Cross,  27  Mo.  332;  Sperry  v.  C, 
9  Leigh,  623,  33  Am.  D.  261;  Dyson 
V.  S.,  26  Miss.  362;  Graham  v.  S., 
40  Ala.  659;  S.  v.  Ott,  49  Mo.  326; 
Burley  v.  S.,  1  Neb.  385;  S.  v.  Allen, 
64  Mo.  67;  S.  v.  Barnes,  59  Mo.  154; 
Shapoonmash  v.  U.  S.,  1  Wash.  Ter. 
219;  S.  V.  Jones,  61  Mo.  232,  235; 
Long  V.  S.,  52  Miss.  23;  Brown  v. 
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not  be  said  and  repeated  at  each  recorded  step  tliat  he  was 
present;  it  su£fices  that  other  matter  appearing  assumes  his 
presence,  or  that  it  is  presumable  from  what  is  set  down, 
or  is  otherwise  derivable  from  just  presumption,  or  from 
-a  consideration  of  the  whole  record, — ^the  cases  relating 
T\rhereto  are  not  absolutely  uniform  in  our  States.^''' 

§  1354.  1.  The  Plea  of  Not  Guilty, — ^in  a  contested  case, 
laeing  essential  to  a  conviction,  must  appear  of  record.^* 
IBut— 


«.,  24  Ark.  620;  Hooker  v.  C,  13 
Grat.  763,  766;  S.  v.  Davenport,  33 
La.  Ann.  231;  S.  v.  Able,  65  Mo.  37; 
•S.  V.  Johnson,  S5  La.  Ann.  208; 
Harris  v.  P.,  130  111.  457;  Simpson 
V.  S.,  56  Miss.  297;  S.  v.  Smith,  31 
X,a.  Ann.  406;  Breese  v.  U.  S.,  45 
■C.  C.  A.  535, 106  F.  680;  reversed  In 
48  C.  C.  A.  36,  108  F.  804;  Hames 
V.  S.,  113  Ala.  674,  21  So.  341;  S.  v. 
3arnes,  59  Mo.  154;  S.  v.  McClain, 
137  Mo.  307,  38  S.  W.  906;  Hub- 
bard V.  P.,  197  111.  15,  60  N.  E.  1076; 
S.  V.  Allen,  45  W.  Va.  65,  30  S.  E. 
209;  Blocker  v.  S.,  60  Fla.  4,  53  So. 
715;  Humphrey  v.  S.,  3  Okla.  Cr. 
504,  106  P.  978. 

37.  Ante,  §  1348;  Dodge  v.  P.,  4 
Neb.  220;  S.  v.  Craton,  6  Ire.  164; 
^weeden  v.  S.,  19  Ark.  205:  Steph- 
ens V.  P.,  4  Par.  Cr.  396;  S.  v. 
Langford,  Busbee,  436;  Stephens  v. 
P.,  19  N.  Y.  549;  Schirmer 
V.  P.,  33  111.  276;  S.  v.  Wood, 
17  Iowa,  18;  Rhodes  v.  S.,  23 
Ind.  24;  S.  v.  Callegari,  41  La. 
Ann.  578;  S.  v.  Miller,  lOO'  Mo.  606; 
Welsh  V.  S.,  126  Ind.  71;.Burrell  v. 
-S.,  129  Ind.  290;  P.  v.  Cllne,  83  Cal. 
374;  S.  V.  Lewis,  80  Mo.  110;  S.  v. 
<:!ollins,  33  La.  Ann.  152;  S.  v.  Cox, 
33  La.  Ann.  1056;  Folden  v.  S.,  13 
TSTeb.  328;  Smith  v.  S.,  60  Ga.  430; 
S.  V.  Cartwright,  10  Or.  193;  Banks 
2  C.  P.— 74 


V.  S.,  72  Ala.  522;  Irvin  v.  S.,  19 
Fla.  872;  Snow  v.  S.,  58  Ala.  372; 
S.  V.  Lewis,  69  Mo.  92;  Shapoon- 
mash  V.  V.  S.,  1  Wash.  Ter.,  n.  s. 
188;  Cluverius  v.  C,  81  Va.  787; 
P.  V.  Jung  Qung  Sing,  70  Cal'.  469; 
S.  V.  Peterson,  41  La.  Ann.  85.  See 
Jeffries  v.  C,  12  Allen,  145;  Frazier 
V.  S.,  116  Ala.  442,  23  So.  134;  Mar- 
tin V.  S.,  17  Ohio  Cir.  Ct.  406,  9 
O.  C.  D.  621;  Cawley  v.  S.,  133  Ala. 
128,  32  So.  227;  McCoy  v.  S.,  40 
Fla.  494,  24  So.  485;  Lewis  v.  S., 
42  Fla.  253,  28  So.  397;  Bolen  T. 
P.,  184  111.  338,  56  N.  B.  408;  S.  v. 
Daugherty,  63  Kan.  473,  65  P.  695; 
(presence  during  trial  presumed  by 
defendant's  plea  in  person) ;  S.  v. 
Hunter,  181  Mo.  316,  80  S.  W.  955; 
Gilligan  v.  Com.,  99  Va.  816,  37  S. 
E.  962;  S.  v.  Newman,  49  W.  Va. 
724,  39  S.  E.  655;  Hughes  v.  S., 
109  Wis.  397,  85  N.  W.  333  (presence 
at  verdict  presumed  from  presence 
at  commencement).  In  Pennsyl- 
vania, it  is  deemed  that  the  pres- 
ence should  be  presumed  in  felonies 
not  capital,  but  not  in  capital  ones. 
Dunn  V.  C,  6  Pa.  384;  Holmes  v. 
C,  25  Pa.  221,  224.  And  see  P.  v. 
Stuart,   4   Cal.   218,   226. 

38.  Ante,  §§  728,  733,  801.  Yundt 
V.  P.,  65  111.  372;  Aylesworth  V.  P., 
65  111.  301;    Grigg  v.  P.,  31  Mich. 
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2.  An  Arraignment, — ^being  simply  a  step  for  obtaining^ 
the  plea,  need  not  be  shown  if  the  plea  is.^"    Thereupon — 

3.  The  Similiter,-;-or  joinder  in  issue  by  the  prosecut- 
ing officer,  is,  though  it  ought  to  follow,  so  much  of  mere 
form  and  so  subject  to  amendment  that  its  omission  does 
not  by  the  better  opinion  invalidate  the  record.*" 

§  1355.  1.  The  Foregoing  are  but  Illustrations — of  the 
doctrine*^  that  the  record  must  affirmatively  set  down  and 
ju&tify  the  punishment.  Of  the  like  sort,  and  partly  ta 
repeat, — 


471;  Satterwhlte  v.  S.,  3  Tex.  Ap. 
428;  Pringle  v.  S.,  2  Tex.  Ap.  300; 
Peeler  v.  S.,  3  Tex.  Ap.  347;  Parch- 
man  v.  S.,  3  Tex.  Ap.  225;  C.  v. 
Costley,  118  Mass.  1;  C.  v.  Harvey, 
103  Mass.  451;  Morehead  v.  S.,  7 
Tex.  Ap.  126;  P.  v.  HeUer,  2  Utah, 
133;  Dresch  v.  S.,  14  Tex.  Ap.  175; 
McHenry  v.  S.,  14  Tex.  Ap.  209; 
Gaiocchio  v.  S.,  9  Tex.  Ap.  387; 
Bowen  v.  S.,  108  Ind.  411;  P.  v. 
Gaines,  52  Cal.  479;  Thompson  v. 
S.,  4  Tex.  Ap.  93;  McFarland  v. 
S.,  18  Tex.  Ap.  313;  TlndaU  v.  S., 
71  Ind.-  314;  Roe  v.  S.,  19  Tex.  Ap. 
89;  Bates  v.  S.,  12  Tex.  Ap.  139; 
Popinaux  v.  S.,  12  Tex.  Ap.  140; 
Melton  V.  S.,  8  Tex.  Ap.  619.  See  S. 
V.  Bowman,  78  Iowa,  519;  Johnson 
V.  S.,  7  Ga.  Ap.  48,  66  S.  E.  148; 
Shelp  V.  U.  S.,  26  C.  C.  A.  570,  81 
F.  694;  S.  v.  Straub,  16  Wash.  Ill, 
47  P.  227;  Spraggins  v.  S.,  139  Ala. 
93,  35  So.  1000;  Miller  v.  S.,  26 
Ind.  Ap.  152,  59  N.  E.  287.  Man- 
hattan Oil  Co.  V.  S.,  26  Ind.  Ap.  693, 
60  N.  E.  732;  S.  v.  Preston,  107  La. 
521,  32  So.  61;  S.  v.  Sharpe,  119 
Mo.  Ap.  386,  95  S.  W.  298;  Barker 
V.  S.,  54  Neb.  543,  74  N.  W.  427; 
S.  V.  Witherspoon,  231  Mo.  706,  133 
S.  W.  233;    S.  v.  Vaughn,   223  Mo. 


149,  122  S.  W.  677;  S.  v.  Harris,  225. 
Mo.  639,  125  S.  W.  460;  S.  v.  Earll, 
225  Mo.  537,  125  S.  W.  467;  Howard 
V.  S.,  165  Ala.  18,  50  So.  954. 

39.  Ante,  §  733  (3) ;  Harman  v. 
S.,  11  Ind.  311;  S.  v.  Braunschweig, 
36  Mo.  397;  Sohn  v.  S.,  18  Ind.  389; 
P.  V.  Waters,  1  Idaho,  n.  s.  560;  P. 
V.  Ah  Hop,  1  Idaho,  n.  s.  698;  Fitz- 
patrick  v.  P.,  98  111.  259;  Wilson  v. 
S.,  17  Tex.  Ap.  525.  And  see  S.  v. 
Reeves,  8  Ire.  19;  U.  S.  v.  Molloy, 
31  Fed.  19;  Reed  v.  S.,  16  Fla.  564; 
S.  V.  Vaughn,  223  Mo.  149,  122  S. 
W.  677;  Stack  v.  S.,  2  Okla.  Cr.  Ap. 
697,  105  P.  320;  S.  v.  Walton,  50 
Ore.  142,  91  P.  490. 

40.  Ante,  §  801  (2);  1  Chit.  Grim. 
Law,  720;  Reg.  v.  Purchase,  15  How. 
St.  Tr.  651,  696  and  note;  Rex  v. 
Royce,  4  Bur.  2073,  2085;  Hawkins 
V.  S.,  7  Mo.  190;  S.  v.  Carroll,  5  Ire. 
139;  Berrian  v.  S.,  2  Zab.  9;  S.  v. 
Chavis,  80  N.  C.  353;  Hoskins  v. 
P.,  84  111.  87,  25  Am.  R.  433.  See- 
Johnson  V.  P.,  22  111.  314.  Contra, 
S.  V.  Monaquas,  T.  U.  P.  Charl.  16; 
S.  V.  Roberts,  T.  U.  P.  Charl.  80; 
S.  V.  Fort,  1  Car.  Law  Rep.  510. 

41.  Ante,  §  1347. 
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2.  The  Indictment, — with  its  finding  and  contents,  must 
be  recited,  and  all  must  be  sufficient  in  law.*^    Even, — 

3.  The  Venue — must  appear,  showing  the  offense  to  have 
transpired  in  a  place  over  which  the  court  has  jurisdic- 
tion.*''   And — 

4.  If  there  has  been  a  Change  of  Venue, — this  must  duly 
appear.** 

§  1356.  Presumptions, — of  the  various  sorts,  are  widely 
allowable  in  support  of  the  record;*^  as,  that  an  act  set 


42.  Ross  V.  S.,  23  Ark.  198;  C.  v. 
Snider,  2  Leigh,  744;  Beauchamp 
V.  S.,  6  Blackf.  299;  Earhart  v. 
C,  9  Leigh,  671;  Lee  v.  S.,  45  Miss. 
114;  S.  V.  Williams,  3  Stew.  454; 
Sattler  v.  P.,  59  111.  68;  Rex  v. 
Hughes,  4  Car.  &  P.  373;  S.  v.  Fitz- 
patrick,  8  W.  Va.  707;  Blevins  v.  S., 
Meigs,  82;  Gardner  v.  S.,  25  Md. 
146;  Crookham  v.  S.,  5  W.  Va.  510; 
Chappel  V.  S.,  8  Yerg.  166;  Green 
V.  S.,  19  Ark.  178;  Jenkins  v.  S., 
30  Miss.  408;  Adams  v.  S.,  11  Ind. 
304;  Gardner  v.  P.,  20  111.  430; 
Hague  V.  S.,  34  Miss.  616;  Mc- 
Kenzie  v.  S.,  24  Ark.  636;  Pond  v. 
S.,  47  Miss.  39;  G.  v.  Cawood,  2  Va. 
Gas.  527;  Hite  v.  S.,  9  Yerg.  198; 
Brown  v.  S.,  7  Humph.  155^  S.  v. 
Muzingo,  Meigs,  112,  113;  Mose  v. 
S.,  35  Ala.  421;  S.  v.  Pitts,  39  La. 
Ann.  914;  Fitzpatrick  v.  P.,  98  111. 
269;  Clinton  v.  S.,  6  Bax.  507; 
Reeves  v.  S.,  84  Ind.  116;  Barr  v. 
S.,  16  Tex.  Ap.  333;  Dickinson  v. 
S.,  38  Tex.  Gr.  572,  43  S.  W.  520, 
41  S.  W.  739;  Gresham  v.  S.  (Tex. 
1902),  69  S.  W.  506;  Dawson  v.  S. 
(Tex.  1906),  74  S.  W.  912;  S.  v. 
Roberts,  50  W.  Va.  422,  40  S.  E.  484; 
Gross  V.  S.,  117  Ala.  73,  23  So.  784; 
filing  indictment.  Aa  to  the  suf- 
ficiency of  the  record  showing  the 
indictment,  see  Barker  v.  S.,  54  Neb. 


53,  74  N.  W.  427;  GanufE  v.  S.,  97 
Tenn.  635,  3,7  S.  W.  547;  Jolly  v. 
S.  (Okla.  1911),  115  P.  124.  Service 
of  indictment,  see  Green  v.  S.,  160 
Ala.   1,   49   So.   676. 

43.  Yates  v.  S.,  10  Yerg.  549; 
Thompson  v.  S.,  51  Miss.  353;  Jack- 
son V.  P.,  40  111.  405;  In  re  Newton, 
16  C.  B.  97,  30  Eng.  L.  &  Eq.  432; 
Higbee  v.  S.,  2  Tex.  Ap.  407;  Logan 
V.  S.,  2  Tex.  Ap.  408;  Huggins  v.  S., 
2  Tex.  Ap.  421;  S.  v.  Hartnett,  75 
Mo.  251;  S.  V.  Burgess,  75  Mo.  541; 
P.  V.  Johnson,  88  Gal.  171.  And  see 
ante,  §  45  et  seq.,  384,  385;  An- 
drews V.  City  of  Atlanta,  7  Ga.  Ap. 
472,  67  S.  E.  109;  Dyson  v.  S.,  99 
Ga.  44,  25  S.  E.  618;  Robinson  v. 
S.  (Tex.  1897),  39  S.  W.  678;  Win- 
erich  v.  S.  (Tex.  1897),  42  S.  W. 
988;  Washington  v.  S.  (Tex.  1903), 
77  S.  W.  810;  S.  v.  McGahan,  48 
W.  Va.  438,  37  S.  E.  573. 

44.  Jenkins  v.  S.,  30  Miss.  408; 
S.  V.  Denton,  6  Coldw.  539;  Cal- 
houn v.  S.,  4  Humph.  477.  And  see 
ante,  §  67a  et  seq.  Compare 
Cruiser  v.  S.,  3  Harrison,  206.  It 
must  appear  that  all  statutes  wero 
complied  with  in  case  of  a  change 
of  the  venue  or  transfer  of  a  cause. 
Rose  V.  S.,  117  Ala.  77,  23  So.  638. 

45.  Ante,  §  1350;  Cathcart  v.  C, 
■  37   Pa.   108;    Harrington  v.    S.,   36 
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down  as  done  was  done  rightly,*"  that  the  court  at  the  trial 
obeyed  the  commands  of  the  statutes,*'^  and  that  official 
persons  summoning  the  jury  followed  all  the  directions  of 
the  law.**  Still,  this  sort  of  presuming  has  its  limits;  they 
do  not  admit  of  exact  definition,  but  it  cannot  supply  the 
ordinary  substantive  parts  of  a  proper  record.  *®    Thus, — 

§  1357.  The  Swearing  of  the  Jury, — ^both  grand  and 
petit,  is  required  by  the  law,  and  it  must  in  some  way  be 
manifest  in  the  record.^"    Thereupon,  if  the  oath  is  set  out 


Ala.  236;  Bell  v.  S.,  42  Ind.  335; 
Earhart  v.  C,  9  Leigh,  671;  Bond 
V.  S.,  23  Ohio  St.  349;  Dias  v.  S.,  7 
Blackf.  20,  39  Am.  D.  448;  S.  v.  Law- 
son,  14  Ark.  114;  Mansell  v.  Reg.,  8 
Ellis  &  B.  54;  Mohler  v.  P.,  24  111. 
26;  Woodsldes  v.  S.,  2  How.  Miss. 
655;  P.  V.  Blackwell,  27  Cal.  65;  S. 
V.  Guilford,  4  Jones,  N.  C.  83,  85; 
Bedford  v.  S.,  2  Swan.  Tenn.  72; 
West  V.  S.,  2  Zab.  212;  S.  v.  Price, 
6  Halst.  203 ;  C.  v.  Stephen,  4  Leigh, 
679;  Horsey  v.  S.,  3  Har.  &  J.  2; 
Schlrmer  v.  P.,  33  111.  276;  Parks 
V  S.,  4  Ohio  St.  234;  Mahan  v.  S., 
10  Ohio,  232;  Shoemaker  v.  S.,  12 
Ohio,  43;  Vaughn  v.  Com.,  15  Ky. 
L.  256,  23  S.  W.  371;  S.  v.  Michel, 
111  La.  434,  35  So.  629;  Coil  v  S., 
62  Neb.  15,  86  N.  W.  925;  Jones  v. 
Ter.,  4  Okla.  Cr.  45,  43  P.  1072;  S.  v. 
Wright,  20  N.  D.  216,  126  N.  W. 
1023. 

46.  C.  V.  Brown,  123  Mass.  410; 
Brown  v.  S.,  13  Ark.  96;  Mackin  v. 
P.,  115  111.  312;  Kelly  v.  P.,  132  111. 
363;  Ruden  v.  S.,  73  Ga.  567;  Pres- 
ton V.  S.,  63  Ala.  127;  Clark  v.  S.,  8 
Bax.  591;  S.  v.  Brown,  75  Mo.  317; 
Bass  V.  S.,  17  Fla.  685;  Hart  v.  S., 
14  Neb.  572;  P.  v.  Samari9,  84  Cal. 
484;  Beavers  v.  S.,  58  Ind.  530; 
Grinshaw  v.  S.,  98  Wis.  62,  74  N. 
W.  375;  Hall  v.  S.,  134  Ala.  90,  32 


So.   750;    Zeigler   v.   S.,   2    Ga.   Ap. 
632,  58  S.  E.  1066. 

47.  St.  Louis  V.  S.,  8  Neb.  405. 

48.  S.  V.  Strauder,  11  W.  Va. 
745,  27  Am.  R.  606;  Oliver  v.  S.,  38 
Fla.  46,  20  So.  803;  McCoy  v.  S., 
40  Fla.  494,  24  So.  485;  West  v. 
Com.,  13  Ky.  L.  856,  18  S.  W.  851; 
Moseley  v.  Com.,  27  Ky.  L.  214,  84 
S.  W.  748;  Lipscomb  v.  S.,  76  Miss. 
223,  25  So.  158;  S.  v.  Riddle,  179 
Mo.  287,  78  S.  W.  606;  P.  v. 
O'Loughlin,  3  N.  Y.  Cr.  12  0_; 
Sprague  v.  S.  (Tex.  1898),  44  S.  W. 
837;  S.  V.  Vance,  29  Wash.  455,  70 
P.  34;  Zeigler  v.  S.,  2  Ga.  Ap.  632, 
58  S.  B.  1060.  As  to  the  presump- 
tion that  jury  were  sworn.  See  S. 
V.  Kellison,  56  W.  Va.  690,  47  S.  E. 
166. 

49.  Dougherty  v.  C,  69  Pa.  286; 
Frosh  V.  S.,  11  Tex.  Ap.  280;  Marks 
V.  S.,  10  Tex.  Ap.  334. 

50.  Lawson  v.  S.,  25  Ark.  106; 
Harper  v.  S.,  25  Ark.  83;  S.  v. 
Gates,  9  La.  Ann.  94;  S.  v.  Phillips, 
28  La.  Ann.  387;  S.  v.  Douglass,  28 
La.  Ann.  425;  Foster  v.  S.,  31  Miss. 

•  421;  Cody  v.  S.,  3  How.  Miss.  27; 
Nels  V.  S.,  2  Tex.  280;  Boose  v.  S., 
10  Ohio  St.  575;  S.  v.  Calvert,  32 
La.  Ann.  224;  Howard  v.  S.,  8  Tex. 
Ap.  612;  S.  V.  Phillips,  28  La.  Ann. 
387;    Lyman  v.   P.,   7   Bradw.   345; 
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and  it  does  not  satisfy  the  law,  the  judgment  will  be  erro- 
neous.^^ Yet  it  suffices  simply  to  say  that  the  presentment 
or  verdict  is  on  oath,  or  that  the  jury  are  sworn,  or  "duly" 
sworn;  for  the  presumption  will  be  that  what  was  done 
was  done  rightly,  therefore  that  the  oath  was  lawful  and  in 
due  form.^2 

§1358.  "Anything  to  say?"  etc. — Where  the  prisoner 
must  be  asked  before  sentence  whether  he  has  any  thing 
to  say  why  it  should  not  be  rendered,^^  most  hold  that  the 
record  must  declare  this  done.®*    But  some  deem  it  not 


Barbour  v.  S.,  37  Ark.  61;  Curiel  v. 
S.,  20  Tex.  Ap.  130;  Yates  v.  S.,  37 
Tex.  Cr.  347,  39  S.  W.  933;  Hub- 
bard V.  P.,  197  III.  15,  60  N.  E.  1076; 
S.  V.  McKinney,  221  Mo.  467,  120  S. 
W.  608;  S.  V.  Randolph,  139  Mo.  Ap. 
311,  123  S.  W.  60. 

51.  Johnson  v.  S.,  47  Ala.  9; 
Bugg  V.  S.,  47  Ala.  50;  Horton  v. 
S.,  47  Ala.  58;  Johnson  v.  S.,  47 
Ala.  62;  Smith  v.  S.,  47  Ala.  540; 
Smith  V.  S.,  1  Tex.  Ap.  408;  Smith 
V.  S.,  1  Tex.  Ap.  516;  Gardner  v.  S., 
48  Ala.  263;  Murphy  v.  S.,  54  Ala. 
178;  Garner  v.  S.,  28  Fla.  113,  29 
Am.  St.  232;  Holland  v.  S.,  14  Tex. 
Ap.  182;  Schamberger  v.  S.,  68  Ala. 
543;  Anderson  v.  S.,  34  Ark.  257; 
Everett  v.  S.,  4  Tex.  Ap.  159. 

52.  McNeil  v.  S.,  47  Ala.  498; 
Lockett  V.  S.,  47  Ala.  42;  S.  v. 
Pearce,  14  Fla.  153;  Johnson  v.  S, 
1  Tex.  Ap.  519;  Smith  v.  S.,  1  Tex. 
Ap.  408;  McCuUer  v.  S.,  49  Ala.  39; 
Edwards  v.  S.,  49  Ala.  334;  Walker 
V.  S.,  49  Ala.  369;  Edwards  v.  S., 
47  Miss.  581;  Anderson  v.  S.,  42 
Tex.  389;  Collier  v.  S.,  2  Stew.  388; 
Blair  v.  S.,  52  Ala.  343;  Moore  v.  S., 
52  Ala.  424;  Bell  v.  S.,  5  Eng.  536; 
Bivens  v.  S.,  6  Eng.  455;  Lawson 
T.  S.,  25  Ark.  106;  S.  v.  Schoenwald, 
31   Mo.   147;    Drake  v.   Brander,   8 


Tex.  351;  Arthur  v.  S.,  3  Tex.  403; 
Pierce  v.  S.,  12  Tex.  210;  Russell  v. 
S.,  10  Tex.  288;  Wrocklege  v.  S.,  1 
Iowa,  167;  S.  v.  Ostrander,  18 
Iowa,  435;  S.  v.  Reid,  20  Iowa,  413; 
S.  V.  Christmas,  4  Dev.  &  Bat.  410; 
Lumpkin  v.  S.,  68  Ala.  56;  S.  v. 
Sutfin,  22  W.  Va.  771;  Brown  v.  S., 
74  Ala.  478;  Harris  v.  S.,  2  Tex.  Ap. 
102;  Chambliss  v.  S.,  2  Tex.  Ap. 
396;  Leer  v.  S.,  2  Tex.  Ap.  495; 
Thomason  v.  S.,  2  Tex.  Ap.  550; 
Minich  v.  P.,  8  Colo.  440;  S.  v.  Bald- 
win, 36  Kan.  1.  See  Bird  v.  S.,  53 
Ga.  602;  Holmes  v.  P.,  5  Oilman,. 
478;  Baxter  v.  S.,  15  Lea,  657; 
O'Donnell  v.  P.,  224  111.  218,  79  N> 
E.  639;  P.  V.  Nail,  242  III.  284,  89  N.. 
E.  1012;  S.  V.  Kellison,  56  W.  Va.. 
690,  47  S.  E.  166;  O'Brien  v.  S.,  125. 
Ind.  38,  25  N.  E.  137,  9  L.  R.  A.  323. 
As  to  challenging,  P.  v.  Hosier,  19S^ 
N.  Y.  506,  89  N.  E.  1107,  132  Ap. 
Dlv.  146,  116  N.  Y.  S.  911,  23  N.  Y_ 
Cr.  441. 

53.  Ante,  1293. 

54.  1  Chit.  Crlm.  Law,  700;  Bait 
V.  U.  S.,  140  U.  S.  118;  James  v.  S., 
45  Miss.  572;  Dougherty  v.  C,  69' 
Pa.  286;  Graham  v.  P.,  63  Barb.  468,. 
6  Lans.  149;  West  v.  S.,  2  Zab.  212. 
And  see  cases  cited  ante,  §  1293. 
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essential,  or  not  in  all  circumstances;  compliance  with,  this 
formality  being  presumed,  or  presumptively  having  been 
waived.^  ^ 

§  1359.    Essential  in  Earlier  but  not  in  Final  Record. — 

As,  step  by  step  in  a  cause,  objections  which  once  might 
have  been  taken  are  rendered  unavailing,^®  it  follows  that 
where  a  subsequent  step  leaves  unimportant  something 
which  went  before,  it,  though  essential  in  the  record  until 
the  step  is  taken,  becomes  now  nonessential,  and  it  may 
be  omitted.  This  generalization  is  palpable;  but  a  descent 
to  details  would  require  great  space  with  small  result. 
The  distinction  has  not  always  been  in  the  minds  of  the 
judges,  and  rules  derivable  from  the  cases  in  one  State 
might  not  be  applicable  in  another.  So  the  question  is 
here  left  with  the  simple  citation  of  a  few  cases.^'^ 


55.  S.  V.  Stiefle,  13  Iowa,  603; 
Taylor  v.  S.,  42  Ala.  529;  Edwards 
■V.  S.  47  Miss.  581;  Bartlett  v.  S.,  28 
Ohio  St.  669;  S.  v.  Fritz,  27  La. 
Ann.  360;  S.  v.  Hugel,  27  La.  Ann. 
375;  Spigner  v.  S.,  58  Ala.  421; 
Johnson  v.  S.,  14'  Tex.  Ap.  306; 
Bohannon  v.  S.,  14  Tex.  Ap.  271; 
Territory  v.  Wehh,  2  New  Mex.  147. 
►■?ee  Kinsler  v.  Territory,  1  Wyo. 
112;  Com.  v.  Furguson,  44  Pa. 
Super.  Ct.  626. 

56.  See,  for  illustrations,  ante, 
§§  116a-126,  271,  442,  443,  677,  707a, 
733,  746,  756  (1,  3),  762,  780,  791, 
813,  833,  872-889,  893,  911  (3),  932, 
S46,  949a,  966h,  974,  980  (6-9),  1004. 
1015  (4),  1016  (2),  1284;  S.  v. 
Matthews,  9  Port.  370. 

57:  C.  V.  McCaul,  1  Va.  Cas.  271; 
Alley  V.  S.,  32  Ind.  476  (overruling 
Sawyer  v.  S.,  17  Ind.  435;  Conner 
V.  S.,  18  Ind.  428;  Jackson  v.  S.,  21 
Ind.  171;  and  Hall  v.  S.,  21  Ind. 
268) ;  Doherty  v.  C,  109  Mass. 
359;  Ben  v.  S.,  22  Ala.  9,  58  Am.  D. 
234;  HoUlday  v.  P.,  4  Oilman,  111; 


Wallace  v.  S.,  28  Ark.  531;  Cath- 
cart  V.  C,  37  Pa.  108;  Jewell  v.  C, 
22  Pa.  94;  S.  v.  Darnal,  1  Humph. 
290;  Turns  v.  C,  6  Met.  224;  P. 
V.  Roherts,  6  Cal.  214;  Townsend  v. 
S.,  2  Blackf.  151;  Milan  v.  S.,  24 
Ark.  346;  Russell  v.  S.,  33  Ala.  366; 
Laurent  v.  S.,  1  Kan.  313;  Wrock- 
lege  V.  S.,  1  Iowa,  167;  Herring  v. 
S.,  1  Iowa,  205;  S.  v.  Harwood, 
Winst.  1.  228;  S.  v.  Rolland,  14  La. 
Ann.  40;  S.  v.  Wilson,  3  Mo.  125; 
McGregg  v.  S.,  4  Blackf.  101;  S.  v. 
Collins,  8  Ire.  407;  Frances  v.  S.,  6 
Fla.  306;  S.  v.  Glover,  3  Greene, 
Iowa,  249;  Shaw  v.  S.,  18  Ala.  547; 
McGuire  v.  P.,  2  Par.  Cr.  148;  Con- 
ner V.  S.,  4  Yerg.  137,  26  Am.  D. 
217;  Eaton  v.  C,  6  Binn.  447;  Bugg 
V.  S.,  47  Ala.  50;  Rodgers  v.  S.,  50 
Ala.  102;  Wade  v.  S.,  50  Ala.  164; 
Wesley  v.  S.,  52  Ala.  182;  Walker 
V.  S.,  52  Ala.  192;  Collins  v.  S.,  13 
Fla.  651;  Williams  v.  P.,  54  111.  422; 
Lytle  V.  Territory,  1  Wash.  435; 
Washington  v.  S.,  81  Ala.  35;  Pat- 
terson V.  S.,  19  Vroom,  381. 
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§  1360.  Statutes, — ^it  will  be  seen  from  tlie  cases  cited  to 
the  foregoing  sections,  have  in  some  of  the  States  either  ex- 
pressly or  in  their  consequences  modified  more  or  less  the 
■common  law  rules  as  to  the  record.''® 

58.    And  see  S.  v.  Bartlett.  11  Vt.      . 
€50. 


CHAPTER  XCI. 


THE  WRIT  OF  ERROR. 


Consult — for  the  form  of  the  writ  and  the  proceedings  thereon,  witli 
notes,  Dir.  &  F.,  §§  1083-1091. 

§  1361.  In  Civil  Causes  and  in  Criminal, — the  writ  of 
error  and  the  procedure  under  it  are  nearly  identical.  Yet 
there  are  minor  differences.  To  make  the  chapter  brief,  we- 
shall  simply  inquire  how  it  is  in  criminal. 

§  1362.  1.  How  granted  in  England. — ^While  in  civil 
causes  the  writ  of  error  is  of  right  when  not  waived  or  by^ 
misconduct  forfeited,^^  it  is  in  criminal  ones  in  England 
maintainable  only  on  permission  from  the  Crown,  espressed,. 
when  to  be  heard  before  one  of  the  ordinary  courts,  by  the^ 
fiat  of  the  Attorney-General ;  *"  or,  when  before  the  House 
of  Lords,  by  that  of  the  secretary  of  State,  perhaps  with 
the  Attorney-General's  concurrence.®^  Yet  in  misdemean- 
or, the  party  is  deemed  entitled  as  of  right  to  the  fiat*^ 
or  probable  cause  appearing,  not  otherwise;  ®^  though  if 
the  Attorney-General  refuses,  the  courts  can  neither  com- 
pel him  (they  may  require  him  to  hear  the  apjjlication®*) 
nor  grant  it  themselves.®^  But  in  treason  and  felony,  the 
fiat  is  of  grace  from  the  Crown;  it  may  be  refused,  though 

59.  Bleasdale  v.  Darby,  9  Price,  East,  92,  note,  14  How.  St.  Tr.  861, 
606;  Gates  v.  West,  2  T.  R.  183;  862,  note;  Reg.  v.  Ashby,  14  How.. 
Cave  V.  Masey,  3  B.  &  C.  735;  Cam-      St.  Tr.  695,  862,  870,  871. 

den  V.  Edie,  1  H.  Bl.  21;  Levett  v.  63.     Rex  v.  Wilkes,  19  How.  St.. 

Perry,  5  T.  R.  669.  Tr.    981,    1099,    1100,    4    Bur.    2527, 

60.  Dir.  &  F.  §  1084;   C&.stro  v.  2550,   2551;    Reg.  v.   Paty,   14  East 
Murray,  Law  Rep.  10  Ex.  213;   Ex  92,  2  Salk.  503,  4  Bl.  Com.  392. 
parte  Liees,  Ellis,  B.  &  E.  828,  5  Jur.  64.     Castro  v.  Murray,  supra;  Exr 
N.  S.  333,  27  J.  Q.  B.  828.  parte  Newton,  4  Ellis  &  B.  869;  la 

61.  Lavey  v.  Reg.,  2  Den.  C.  C.  re  Newton,  16  C.  B.  97. 

504,    512.  65.    In  re   Pigott,   11   Cox   C.   C. 

62.  Rex    V.    Earbery,    Fort.    37;       311. 
Reg.  V.  Paty,  2  Salk.  503,  504,  14 
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there  is  manifest  error,  or  allowed  and  permitted  to  pre- 
vail though  there  is  no  error;*"  the  "true  reason"  beings 
it  is  said,  that  the  defendant  "has  forfeited  all  he  has  ta 
the  Crown,"  and  the  sovereign  may  well  exercise  his  pleas- 
ure whether  or  not  to  give  it  back.®'^ 

2.  With  Us, — the  English  forfeitures  being  unknown,** 
and  executive  interference  in  judicial  affairs  not  harmoniz- 
ing with  our  institutions,  nothing  corresponding  to  a  crown 
officer's  fiat  is  by  the  better  practice  required  in  our 
States,  whether  in  treason,  felony,  or  misdemeanor;  but 
the  court  awards  the  writ,  as  of  course,  whenever  an  Eng- 
lish court  would  grant  it  were  the  fiat  attached  to  the 
application.*^  Yet  not  in  all  our  States  is  this  so  at  the 
common  law,  and  in  many  of  them  the  practice  is  variously 
modified  by  statutes^" 

§  1363.  1.  The  Defendant  in  the  Cause — is  the  ordi- 
nary plaintiff  in  this  writ.    "After  his  death,"  says  Chit- 


66.  Rex  V.  Wilkes,  and  other 
cases,  supra.  And  see  Hargrave's 
opinion  on  several  points,  19  How. 
St.  Tr.  1126,  127,  note. 

67.  Rex  V.  Barbery,  supra,  at  p. 
40. 

68.  New  Crim.  Law,  I,  §  970. 

69.  Mitchell  v.  S.,  3  Mo.  283,  25  ' 
Am.  D.  442;  S.  v.  Buchanan,  5  Har. 
&  J.  317,  362,  9  Am.  D.  534;  Mclver 
V.  Marshall,  24  Fla.  42;  Williams  v. 
S.,  20  Fla.  391;  P.  v.  Tweed,  67 
Barb.  496;  Smith  v.  P.,  98  111.  407. 
And  gee  Calloway  v.  S.,  1  Mo.  211; 
Anderson  v.  S.,  5  Har.  &  J.  174; 
Manly  v.  S.,  7  Md.  135;  S.  v.  Jeffer- 
son, 66  N.  C.  309;  Temple  v.  C,  1 
Va.  Cas.  163.  See  Griffith  v.  P.,  133 
111.  Ap.  275.  In  Illinois  the  sole 
method  of  reviewing  error  in  a 
criminal  case  was  by  writ  of  error. 
Gallagher  v.  P.,  207  111.  247,  69  N. 
B.  962;  Graff  v.  P.,  208  111.  312,  70 
N.  B.  299;  Hertel  v.  P.,  74  111.  Ap. 


304;  Reddish  v.  P.,  83  111.  Ap.  63; 
Weare  v.  Commission  Co.,  Ill  111. 
Ap.  116;  Mattox  v.  S.,  115  Ga.  212, 
41  S.  E.  709. 

70.  Miles  V.  Rempubllcam,  4 
Yeates,  319;  C.  v.  Profit,  4  BInn. 
424;  Loftin  v.  S.,  11  Sm.  &  M.  358; 
Lavett  V.  P.,  7  Cow.  339;  Jones  v. 
C.,'  2  Va.  Cas.  224;  Baker  v.  C,  2 
Va.  Cas.  353;  Safford  v.  P.,  1  Par. 
Cr.  474;  Colt  v.  P.,  1  Par.  Cr.  611; 
Temple  v.  C,  1  Va.  Cas.  163;  Farris 
V.  S.,  1  Ohio  St.  188;  Bartlett  v.  S., 
22  Ohio  St.  205;  Stanley  v.  S.,  23 
Ohio  St.  581;  Comerford  v.  S.,  23 
Ohio  St.  599 ;  P.  v.  Rogers,  13  Abb. 
Pr.,  n.  s.,  370;  Part  of  Lot  v.  S.,  1 
Iowa,  507;  Webster  v.  C,  5  Cush. 
386,  394;  Stout  v.  P.,  4  Par.  Cr.  132; 
P.  V.  Hendrickson,  1  Par.  Cr.  396; 
C.  V.  Ferrlgan,  44  Pa.  386;  Grant 
V.  C,  21  Pa.  495;  P.  v.  Bork,  78  N. 
Y.   346. 
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ty,''^  it  may  be  brought  "by  his  heir  or  executor,  to  reverse 
an  attainder  of  treason  or  felony;  but  by  no  other  persons, 
■whatever  interest  they  may  claim  in  the  reversal."  ''^  Since 
the  rights  of  the  heir  and  the  executor  grew  out  of  their 
interest  in  the  forfeited  estate,  we  may  presume  that  as 
with  us  such  forfeitures  are  unknown,  so  also  must  be 
their  right  to  bring  error,  being  only  in  "him  who  would 
have  had  the  thing  if  the  erroneous  judgment  had  not 
"been  given. ' '  '^^ 

2.  The  State — is  not  forbidden  by  our  constitutions  to 
maintain  this  writ,  and  in  sorne  States  there  are  statutes 
expressly  permitting  it.'^*  But  our  courts  do  not  generally, 
in  the  absence  of  statutory  authorization,  concede  it  to 
the  State  ''^  or  to  the  United  States,''®  a  conclusion  largely 
derived  from  interpretations  of  statutory  terms. 

§  1364.  What  Court— What  Records.— This  writ  lies 
only  to  correct  the  final  judgments  of  courts  of  record  in 
their  doings  after  the  course  of  the  common  law.  If  the 
proceeding  was  summary,  or  was  unknown  to  the  common 
law,  or  if  it  had  not  progressed  to  final  judgment,  or  the 

71.  1  Chit.  Crim.  Law,  747.  N.  J.  L.  195,  196,  35  A.  652;    S.  v. 

72.  Foxley's  Case,  5  Co.  109a,  Beagles,  19  Mont.  6,  47  P.  103;  S.  v. 
Ilia;  Marsh's  Case,  Cro.  Eliz.  225,  Finstad,  16  S.  D.  422,  93  N.  "W. 
273,  1  Leon.  325;  Williams  v.  Wil-  640;  S.  v.  Newkirk,  49  Mo.  472;  S. 
Hams,  Cro.  Eliz.  557,  55S;  Rex  v.  v.  Thompson,  26  W.  Va.  149;  S.  v. 
Ayloff,  1  Salk.  295;  Co.  Ut.  13,  Peyton,  58  W.  Va.  380,  52  S.  B.  393. 
note;  2  Hawk.  P.  C,  c.  50,  §  11;  4  75.  Ante,  §  1272;  Gagnet  v. 
Bl.  Com.  392.  Reese,  20  Fla.  438;  P.  v.  Glodo,  12 

73.  2  Wms.  Saund.  (5th  Ed.)  Bradw.  348;  S.  v.  Cox,  67  Mo.  46; 
46c,  note.  S.  v.  Hamilton,   65  Mo.  667;    S.  v. 

74.  Ante,  §  1272;  S.  v.  Allen,  8  Burns,  18  Fla.  185;  S.  v.  Johnson, 
"W.  Va.  680;  S.  v.  Fitzpatrick,  8  W.  61  Ga.  640;  S.  v.  Brewer,  7  Blackf. 
Va.  707;  S.  V.  Kyle,  8  W.  Va.  711;  45;  S.  v.  Boyle,  1  Mo.  Ap.  18;  S.  v. 
•S.  V.  Burgdoerfer,  107  Mo.  1.  See  Copeland,  65  Mo.  497  (overruling 
S.  V.  Rushing,  17  Fla.  223;  C.  v.  S.  v.  Newkirk,  49  Mo.  472;  and  S. 
Wallace,  114  Pa.  405,  60  Am.  R.  v.  Peck,  51  Mo.  111.  And  see  S.  v. 
353;  S.  V.  Ragsdale,  10  Lea,  671.  Baker,  19  Mo.  683;  S.  v.  Cunning- 
gee  statute.     Com.  v.  Goodwin,  109  ham,  51  Mo.  479). 

Va.     828,     64    S.    B.    54.     In    New  76.     V.   S.   v.   Sanges,   144  U.   S. 

Jersey,  by  statute  it  Is  of  right  in      310. 
all  criminal  cases.     Kohl  v.  S.,  59 


^§  1365, 1366 
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court  was  not  of  record,  the  corresponding  remedy  is  cer- 
tiorari?'' 

§  1365.  The  United  States  Courts — ^being  without  com- 
mon law  jurisdiction,  there  can  be  in  a  criminal  cause,  and 
without  statutory  aid,  no  writ  of  error  from  the  Supreme 
to  a  Circuit  Court,''* — a  defect  which  has  been  latterly  rem- 
edied by  a  statute.''*  It  is  familiar  to  the  profession  that 
final  judgments  of  State  courts,  involving  questions  under 
the  United  States  Constitution,  are  often  reviewed  by  writs 
of  error  in  the  national  Supreme  Court.*" 

§  1366.  Only  a  Final  Judgment, — disposing  of  the  whole 
cause,  including  all  the  counts,  can  be  reviewed  on  a  writ 
•of  error.*!    And — 


77.  2  Saund.  (Wms.  Ed.)  101, 
-note;  Thayer  v.  C,  12  Met.  9,  10; 
Heg.  V.  Botiel,  Holt,  157;  Reg.  v. 
Paty,  2  Salk.  503,  504,  2  Ld.  Raym. 
1105;  C.  V.  Simpson,  2  Grant,  Pa. 
438;  "Wilde  v.  C,  2  Met.  408;  John 
V.  S.,  1  Ala.  95;  Ex  parte  Tarlton,  2 
Ala.  35;  Reg.  v.  Leighton,  Fort,  173, 
175;  Groenvelt  v.  Burwell,  1  Salk. 
263,  Comyns,  76,  80;  S.  c.  nom. 
Oroenvelt  v.  Burnell,  Carth.  491; 
Groenwelt  v.  Burwell,  1  Salk.  144; 
Coston  V.  Coston,  25  Md.  500;  S.  v. 
Boyle,  25  Md.  509;  Regan  v.  Terri- 
tory, 1  Wash.  Ter.  31;  Inskeep  v. 
S.,  35  Ohio  St.  482;  Jackson  v.  S., 
76  Ga..  551;  Williams  v.  City  of 
Augusta,  111  Ga.  849,  36  S.  E.  607; 
Crosson  v.  S.,  124  Ga.  651,  52  S.  E. 
880;  White  v.  Wagar,  185  111.  195, 
57  N.  B.  26,  50  L.  R.  A.  60.  See 
Scott  V.  Bye,  2  Blng.  344,  9  Moore, 
^49.  As  to  the  Particular  Court. 
C.  V.  Brown,  3  J.  J.  Mar.  597;  C.  v. 
Mitchell,  3  J.  J.  Mar.  630;  C.  v. 
Jefferson,  6  B.  Monr.  313 ;  Tomlin  v. 
S.,  19  Ala.  9;  Arahams  v.  C,  11 
Leigh,  675;  Anderson  v.  C,  4  Leigh, 
€93;  Anderson  v.  C,  5  Leigh,  740; 
V.  T.  Stearns,  23  Wend.  634;  S.  v. 


Tuomey,  5  How.  Miss.  50;  Hayden 
V.  C,  10  B.  Monr.  125;  U.  S.  v. 
Eliason,  16  Pet.  291;  Thayer  v.  C, 
supra;  Jackson  v.  P.,  8  Mich.  262. 

78.  Ex  parte  Gordon,  1  Black, 
503,  505;  V.  S.  v.  Plumer,  3  Cllf.  1. 
As  between  the  circuit  and  district 
courts,  &c.,  see  U.  S.  v.  Plumer,  3 
Clif.  28;  U.  S.  v.  Whittier,  11  Bis. 
356;  Mackin  v.  U.  S.,  23  Fed.  334. 
As  to  cases  in  Utah,  Wiggins  v.  P., 
93  U.  S.  465. 

79.  Ball  V.  r.  S.,  140  U.  S.  118; 
In  re  Claasen,  140  U.  S.  200;  De 
Lemos  v.  U.  S.,  46  C.  C.  A.  196,  107 
Fed.  121. 

80.  Worcester  y.  Georgia,  6  Pet. 
515;  Bartemeyer  v.  Iowa,  14  Wall. 
26;  Twitchell  v.  C,  7  Wall.  321;  S. 
V.  Johnson,  29  La.  Ann.  399;  In  re 
Wood,  140  U.  S.   278,   370. 

81.  P.  V.  Merrill,  4  Kernan,  74; 
Miles  V.  Rempublicam,  4  Yeates, 
319;  Loftin  v.  S.,  11  Sm.  &  M.  358; 
P.  V.  Nestle,  19  Nt  Y.  583;  S.  v. 
Dillon,  3  Hayw.  174;  Rex  v.  Ken- 
worthy,  3  D.  &  R.  173,  1  B.  &  C.  . 
711;  Jenks  v.  S.,  16  Wis.  332; 
Bogert  V.  P.,  6  Hun,  262;  Kinsley  v. 
S,.  3  Ohio  St.  508;  Cochrane  v.  S., 
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§  1367.    This  is  the  only  Method, — after  such  judgment, 
■  known  to  the  common  law.®^ 

§  1368.  What  Errors. — Except  as  disclosed  in  the  next 
section,  this  writ  reaches  only  errors  in  ithe  record;  not 
extending  to  preliminary  steps,  to  what  pertains  to  a  plea 
in  abatement,  to  papers  merely  on  the  files,  or  the  like.®* 
It  is  good  for  an  error  in-  the  indictment,®*  in  the  verdict,®^ 
in  the  sentence,®*  in  any  other  part  of  the  record,®'^  or  where 
the  statute  authorizing  the  punishment  is  repealed ;  ®®  in 
short,  after  sentence,  for  -w^hatever  would  have  sustained 


30  Ohio  St.  61;  Willmgham  v.  S.,  14 
Ala.  539;  Patten  v.  P.,  18  Mich.  314, 
100  Am.  D.  173;  Whitfield  v.  Greer, 
3  Bax.  78;  Wassissimi  v.  Territory, 
1  Wash.  Ter.  6;  Tabor  v.  P.,  90  N. 
Y.  248;  Saunders  v.  C,  79  Va.  522; 
P.  V.  Bork,  78  N.  Y.  346.  And  see 
Bank  of  Lexington  v.  Taylor,  2  Sm. 

6  M.  27;  Hedges  v.  Madison,  1  Gil- 
man,  306;  Latham  v.  Reg.,  5  D.  & 
S.  635;  Wright  v.  Reg.  14  Q.  B.  148; 
Lowe  V.  S.,  Ill  Md.  1,  73  A.  637; 
Lewis  V.  U.  S.,  216  U.  S.  611,  30  S. 
Ct.  438;  Com.  v.  Foster,  122  Mass. 
317,  23  Am.  326;  S.  v.  Rosenblatt, 
185  Mo.  114,  83  S.  W.  975;  Com.  v. 
Ruth,  104  Pa.  294;  S.  v.  Donaldson, 
12  S.  D.  250,  81  N.  W.  299;  Tabor 
V.  P.,  90  N.  Y.  248;  S.  v.  Brewster 
(N.  J.  1904),  59  A.  31;  S.  v.  Peyton, 
58  W.  Va.  380,  52  S.  E.  393. 

82.  Post,  §  1377;  Rice  v.  Rex, 
Cro.  Jao.  404;  Rex  v.  Seton,  7  T.  R. 
373;  Rex  v.  West  Riding  of  York- 
shire Justices,  7  T.  R.  467;  Reg.  v. 
Carlile,  2  B.  &  Ad.  971;  S.  v.  Shep- 
pard,  37  Wis.  395;  Ex  parte  Shaw; 

7  Ohio  St.  81,  70  Am.  D.  55;  Ex 
parte  Van  Hagan,  25  Ohio  St.  426; 
Chapman  v.  S.,  118  Ga.  58,  44  S.  E. 
814'.  As  to  nature  of  writ.  See 
Cawthon  v.  S.,  119  Ga.  395,  46  S.  E. 
897. 


83.  Nash  v.  Reg.,  9  Cox  C.  C. 
424,  10  Jur.  n.  s.  819;  Campbell  v. 
C,  2  Va.  Cas.  314;  Turns  v.  C,  & 
Met.  224;  Byrd  v.  S.,  1  How. 
(Miss.),  247;  Grant  v.  P.,  4  Par. 
Cr.  527;  C.  v.  Offner,  2  Va.  Cas. 
17;  Sampson  v.  C,  5  Watts  &  S. 
385;  C.  V.  Church,  1  Pa.  St.  105, 
44'  Am.  D.  112;  Turner  v.  S.,  2S 
Miss.  684;  P.  v.  McMahon,  2  Par. 
Cr.  663;  Rex  v.  Wildey,  1  M.  &  S. 
183;  Reg.  v.  Overton,  Car.  &  M. 
655;  Hall  v.  S.,  40  Ala.  698;  Al- 
leyne  v.  Reg.,  5  Ellis  &  B.  399, 
Dears.  505;  P.  v.  Casey,  72  N.  Y. 
393;  Burklow  v.  P.,  89  111.  123; 
Crumpton  v.  U.  S.,  138  U.  S.  361; 
Hunt  V.  P.,  76  N.  Y.  89;  P.  v.  Casey, 
72  N.  Y.  393;  Voorhis  v.  Terhune, 
21  Vroom,  147,  7  Am.  St.  781. 

84.  Archb.  Crim.  PI.  &  Ev.  (19th 
Ed.)  203,  204;  King  v.  Reg.,  7  Q. 
B.  795,  807. 

85.  Reg.  V.  Chadwick,  11  Q.  B, 
205. 

86.  Rex  V.  Bourne,  7  A.  &  E. 
58;  Riley's  Case,  2  Pick.  172; 
Cooke,  Petitioner,  15  Pick.  234. 

87.  Archb.  Crim.  Pi.  &  Ev.  {19th 
Ed.)  205;  Taylor  v.  C,  44  Pa.  131; 
P.  V.  Casey,  72  N.  Y.  393. 

88.  Hartung  v.  P.,  22  N.  Y.  95. 
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the  motion  in  arrest  *^  before.®"  Under  the  common  law, 
it  is  powerless  to  correct  errors  at  the  trial;  *^  but  if  the 
party  excepts  to  what  is  there  done,  and  a  statute  makes 
the  exception  a  part  of  the  record,  a  writ  of  error  will  lie 
thereon."^ 

§  1369.  Errors  of  Fact. — This  writ  is  not  available  to 
reverse  a  jury's  finding  upon  a  fact,  or  ordinarily  to  set 
up  a  fact  not  in  issue  at  the  trial.***  And  the  party  cannot 
allege  thereon  anything  contrary  to  the  record.®*  Still,  in 
civil  cases,  an  error  of  fact  not  within  the  record  yet  render- 
ing irregular  and  invalid  the  whole  proceeding — ' '  such  as 
the  defendant  having  while  under  age  appeared  in  the  suit 
by  attorney  and  not  by  guardian,  or  the  plaintiff  or  defend- 
ant having  been  a  married  woman  when  the  suit  was  com- 
menced." ®^ — is  familiar  ground  for  the  writ  of  error 
coram  nobis, ^^  where  the  rehearing  is  in  the  same  court,  not 
in  one  of  review.®^  This  branch  of  our  legal  practice  equally 
in  reason  pertains  to  criminal  causes;  and  so  from  early 
times  the  judges  have  &Bswxxedi.,^^ possibly  even  permitting 
errors  of  fact  to  be  heard  in  a  court  of  review."®  With  us, 
the  cases  to  the  question  are  few,  yet  sufficient;  as,  if  un- 

89.  Ante,  §  1285.  man  Sav.  Inst.  v.  Hargan,  9  Heisk. 

90.  S.  V.  Van  Matre,  49  Mo.  268;       496. 

Jesse  V.  S.,  28  Miss.  100.    See  ante,  97.    Irwin  v.  Grey,   Law  Rep.   2 

§  1285;   Stewart  v.  S.,  13  Ark.  720,  H.  L.  20,  26.     As  to  joining  in  the 

750.  writ  errors  of  fact  and  of  law,  see 

91.  Joan  V.  C,  136  Mass.  162;  Lightfoot  v.  Commonwealth  Bank, 
Munshower  v.  S.,  56  Md.  514.  4  Dana,  492;  Connelly  v.  Magowan, 

92.  Ante,  §  1267;  Manke  v.  P.,  3  T.  B.  Monr.  152;  Molins  v.  Werby, 
74  N.  y.  415;  Claassen  v.  U.  S.,  142  1  Lev.  76. 

U.  S.  140;    P.  y.  DeFore,   64  Mich.  98.     In  re   Newton,   16   C.  B.   97, 

■693,   8     Am.   St.     863;     Ex     parte  102,  103,  30  Eng.  L.  &  Eq.  432;  Rex 

Knight,  61  Ala.  482.  v.  Davis,   1   Bur.   638,   641;    Rex  v. 

93.  Stephen  PI.   (4th  Ed.)   118.  Carlile,  2  B.  &  Ad.  362,  4  Car.  &  P., 

94.  Rex  V.  Carlile,  2  B.  &  Ad.  415;  U.  S.  v.  Plumer,  3  Clif.  28,  59, 
362,  4  Car.  &  P.  415;  Rex  v.  Carlile,  60.  See,  as  to  writ  of  error  coram 
2  B.  &  Ad.  971.  nobis.     S.  v.  Stanley,  225  Mo.  525, 

95.  Stephen  PI.   (4th  Ed.)  119.  125   S.  W.  475.     See  also  221   Mo. 

96.  lb.  117,  118;   2  Wms.  Saund.  547,  120  S.  W.  771. 

(5th  Ed.)  101,  note.    See  Smith  v.  99.    Anonymous,     3     Salk.     147; 

Rhodes,  29  Me.  360;  Memphis  Ger-      Cornhill's  Case,  1  Lev.  149. 
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known  the  defendant  was  insane  at  the  trial,^  or  if  being  in 
danger  and  trepidation  from  a  mob  he  pleaded  guilty  and 
was  sentenced  to  prison  to  save  his  life,^  or  if  being  under 
eighteen  he  was  sentenced  to  a  punishment  permissible 
only  against  an  older  person,*  this  writ  of  error  coram  nobis 
is  maintainable. 

§  1370.  Concurrent  with  other  Remedies, — or  partly  so, 
may  be  the  writ  of  error.  Thus,  it  may  be  employed  where 
at  earlier  stages  the  demurrer  or  the  motion  in  arrest  of 
judgment  might  Jiave  been;  or,  where  there  might  have 
been  an  appeal.*  Whether  the  overruling  of  an  obpection 
on  a  motion  in  arrest  is  conclusive  against  this  writ, — a 
question  once  agitated  but  not  determined,^ — seems  to  be 
merely  the  common  one  as  to  the  effect  of  the  adjudication 
of  a  law  point  at  an  early  stage  of  the  cause  upon  the  same 
at  a  later. 

§  1371.  The  Procedure — on  writs  of  error  is  nearly  the 
same  in  criminal  causes  as  in  civil.  It  is  detailed  in  "Di- 
rections and  Forms. ' ' "  The  writ  must  be  in  due  form,'' 
and  there  must  be  to  it  a  proper  return  when  to  a  lower 
court.^  The  complaining  party  must  assign  errors  in  the 
nature  of  a  declaration;  and  by  the  English  rules,  in  per- 
son.®    The  prosecuting  officer  must  make  answer  or  plea 

1.  Adler  v.  S.,  35  Ark.  517.  7.     S.  y.  Boyle,  25  Md.  509.  Prop- 

2.  Sanders  v.  S.,  85  Ind.  318,  44  erly  tested.  Stewart  v.  S.,  42  Pla. 
Am.  R.  29.  196,   28  So.   56,   and  served  on  the 

3.  Ex  parte  Gray,  77  Mo.  160.  Attorney  General  in  the  proper  sta- 

4.  Barnett  v.  S.,  36  Me.  198,  200,  tutory  mode.  Caldwell  v.  S.,  12  Wyo. 
201.  See  ante,  §'  1267;  Sanders  v.  206,  74  P.  496.  As  to  amending,  see 
S.,  85  Ind.  318,  44  Am.  R.  29.  As  to  McVeigh  v.  U.  S.,  8  Wal.  640. 
constitutionality  of  statute.  8.  Gancemi  v.  P.,  18  N.  Y  128; 
Schwartz  v.  P.,  46  Colo.  239,  104  Graham  v.  P.,  63  Barb.  468,  6  Lans. 
Pac.  92;    S.  v.  Van  Matre,  49   Mo.  149. 

268.  9.     2   Hawk.    P.   C,   c.   50,    §    12; 

5.  Jeffries  v.  C,  12  Allen,  154.  Rex  v.  Foxhy,  6  Mod.  178 ;  HoUings- 
See  Reg.  v.  Dunn,  12  Q.  B.  1026;  worth  v.  S.,  8  Ind.  257;  Donnelly 
Hargraves  v.  Lewis,  6  Ga.  207;  v.  S.,  2  Dutcher,  463;  Mansell  v. 
Hopkins  v.  C,  3  Met.  460;  Wilde  Reg.  Dears.  &  B.  375,  410,  8  Ellis 
V.  C,  2  Met.  408;  S.  v.  Ragsdale,  &  B.  54.  Service  of  writ  on  prose- 
10  Lea,  671.  cuting  attorney.     S.  v.  Dunning,  11 

6.  Dir.   &  F.,   §§   1083-1091.  S.   D.   585,  79  N.  W.   846.     Assign- 
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to  the  assignment,  termed  joining  in  error;  ^^  in  default 
whereof,  the  judgTrient,  whether  truly  erroneous  or  not,  will 
be  reversed."  In  proper  cases,  the  court  may  quash  the 
writ.^^  In  some  or  all  of  the  States,  there  are  limitations 
as  to  the  time  of  bringing  it.^^ 

§  1372.  The  Entire  Record, — not  alone  what  the  plead- 
ings point  out,^*  will  be  looked  into  by  the  court,  and  the 
judgment  rendered  which  the  whole  requires.^^  Generally 
it  will  be  for  affirmance  or  reversal  of  all ;  ^®  but  when  the 
parts  are  in  their  nature  separable,  there  may  be  an  affirm- 
ance of  a  part  and  reversal  of  the  residue, '^''^ — a  question  on 
which  there  are  some  differences  of  judicial  opinion. 
Thus,— 

§  1373,    Affirming  Verdict  and  Reversing  Sentence. — ^Un- 


ment  of  errors  not  necessary  In 
Arkansas.  Dunn  v.  S.,  2  Pike,  229, 
35  Am.  D.  54.  In  England,  personal 
presence  at  tlie  assignment  of  er- 
rors was  dispensed  witli  under  very 
special  circumstances.  Murray  v. 
Reg.,  7  Q.  B.  700.  See  Rex  v.  Br- 
bury,  8  Mo.  177. 

Escape.  As  to  the  effect  of  an 
escape  on  a  writ  of  error,  see  P.  v. 
Genet,  59  N.  Y.  80,  17  Am.  R.  315; 
Parsons  v.  S.,  22  Ala.  50;  Sherman 
V.  C,  14  Grat.  677. 

10.  Archb.  Grim.  PI.  &  Bv.  (19th 
Ed.)  211;  Haggett  v.  C,  3  Met.  457; 
Christian  v.  C.,  5.  Met.  334. 

11.  Rex  V.  Howes,  7  A.  &  E.  60, 
note,  3  Nev.  &  M.  462;  1  Chit.  Grim. 
Law,  750;  Nichols  v.  S,  71  Ohio  St. 
335,  73  N.  E.  220;  TJllman  v.  S.,  122 
Wis.   447,   100  N.  W.   818. 

12.  Alleyne  v.  Reg.,  5  Ellis  &  B. 
399,  32  Eng.  L.  &  Eq.  130;  Reg.  v. 
Alleyne,  4  Ellis  &  B.  186;  Dears, 
505.  See  Lark  v.  S.,  55  Ga.  435. 
Or  dismiss  it  for  improper  service. 
Faree  v.  S.,  14  Wyo.  296,  83  P.  596. 

13.  S.  V.  Holmes,  7  Vroom,  62; 


S.  V.  Hatcher,  11  Rich.  525.  And 
see,  for  other  questions  of  practice. 
Perteet  v.  P.,  70  111.  171;  Scott  v. 
Scott,  5  Mich.  106;  Benedict  v.  S., 
12  Wis.  313;  Styles  v.  S.,  28  Ga. 
388-;  Lazier  y.  G.,  10  Grat.  708;  P. 
V.  Holmes,  3  Par.  Gr.  567;  Bighmy 
V.  P.,  78  N.  Y.  330;  Shelby  v. 
Boenan,   40   Ohio   St.   253. 

As  to  Supersedeas  and  bail.  Ra- 
ton V.  g.,  7  Fla.  10;  Dugdale  v. 
Reg.,  2  Ellis  &  B.  129;  Dears.  254; 
S.  V.  McCloskey,  4  Iowa,  496;  P.  v. 
Lohman,  2  Barb.  450;  S.  v.  Craft, 
Walk.  (Miss.)  537;  S.  v.  Clark,  15 
Ohio,  595;  Reinex  v.  S.,  51  Wis.  152. 
No  limitation  on  time  of  bringing 
writ  in  the  absence  of  a  statute,  i 
Black.    Com.    392. 

14.  Ante,   §   1348    (1). 

15.  Stephen  v.  S.,  11  Ga.  225. 
But  see  Booker  v.  S.,  3  Tex.  Ap. 
227;   Work  v.  S,  3  Tex.  Ap.  233. 

16.  Christian   v.   C.,   5   Met.   530. 

17.  Montgomery  v.  S.,  7  Ohio  St. 
107;  Lougee  v.  S.,  11  Ohio,  68; 
Fletcher  v.  P.,  52  111.  395;  Graham 
V.  P.,  63  Barb.  468,  6  Lans.  149. 
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■der  the  common  law  in  England  ^*  and  widely  in  our 
States/®  the  higher  court  cannot  on  a  writ  of  error  either 
render  a  new  sentence  or  send  back  the  record  to  the  lower 
therefor;  so  that  even  for  an  error  in  the  sentence,  the  re- 
versal is  complete.  But  in  a  part  of  the  States  the  statutes 
expressly  authorize  a  new  sentence  in  the  appellate  court 
or  a  remission  of  the  cause  to  the  lower  for  sentence,^"  and 
in  others  the  authority  is  maintained  on  the  principles  of 
"the  common  law.^* 

§  1374.  For  an  Error  in  the  Prisoner's  Favor, — we  saw 
in  another  connection,^^  our  American  courts  are  divided 
as  to  whether  or  not  he  can  maintain  the  writ  of  error; 
some  holding  that  hecan,^^  others  that  he  cannot.^*  For 
an  error  to  his  prejudice,  all  admit  that  he  may  have  the 
judgment  vacated.^^ 


18.  Silversides  v.  Reg.,  2  Gale  & 
D.  617;  Bourne  v.  Rex,  2  Nev.  &  P. 
-248,  7  A.  &  B.  58;  Rex  v.  Ellis,  5 
3.  &  C.  395,  8  D.  &  R.  173. 

19.  Christian  v.  C,  5  Met.  530; 
TuUy  T.  C,  4  Met.  357;  Shepherd 
V.  C,  2  Met.  419;  Sumner  v.  C,  3 
■Cush.  521;  McDonald  v.  S.,  45  Md. 
«0;  Elliott  V.  P.,  13  Mich.  365; 
Howell  V.  S.,  1  Ore.  241;  S.  v.  Child, 
42   Kan.    611. 

20.  For  example,  Massachusetts 
under  Stat.  1851,  c.  87;  Gen.  Stats., 
•c  146,  §  16;  Jacquins  v.  C,  9  Cush. 
279.  As  to  New  York,  see  Ratzky 
T.  P.,  29  N.  Y.  124;  McKee  v.  P., 
32  N.  Y.  239;  Harris  v.  P.,  59  N. 
T.  599.  It  is  so  now  in  England, 
■under  11  and  12  Vict.,  e.  78,  §  5. 
■See  Archb.  Crim.  PI.  &  Bv.  (19th 
Ed.)    215. 

21.  Oliver  v.  S.,  5  How.  (Miss.) 
14;  Kelly  v.  S.,  3  Sm.  &  M.  518; 
Territory  v.  Conrad,  1  Dak.  363; 
Beale  v.  C,  25  Pa.  11,  22.  (Lewis, 
C  X,  In  the  last-mentioned  case, 
•citing,  as  maintaining  this  doctrine, 
Drew  V.  C,  1  Whart.  279;   Daniels 


V.  C,  7  Pa.  371;  C.  v.  Ellis,  11  Mass. 
465;  Kane  v.  P.,  8  Wend.  203.  "It 
has  also  the  power  to  award  a  pro- 
cedendo in  a  criminal  case.  Rex  v. 
Kenworthy,  1  B.  &  C.  711;  and  it 
may  In  its  discretion,  remit  the 
record,  with  orders  to  proceed  on 
the  indictment  after  the  reversal 
of  the  erroneous  judgment.  C.  v. 
McKisson,  8  S.  &  R.  420,  ll  Am.  D. 
630;  C.  V.  Church,  1  Pa.  St.  105,  44 
Am.  D.  112.")  Burch  v.  S.,  55 
Ala.  133.  Consult,  also.  Lacy  v. 
S.,  15  Wis.  13;  P.  v.  Riley,  48  Cal. 
549;  S.  V.  Shaw,  23  Iowa,  316; 
Brown  v.  S.,  13  Ark.  96;  S.  v.  Nich- 
olson, 14  La.  Ann.  785;  Clellans  v. 
C,  8  Pac.  223;  Ex  parte  Page,  49 
Mo.  291;  ante,  §  1288. 

22.  New  Crim.  Law,  I,  §§  930,932. 

23.  Haney  v.  S.,  5  Wis.  529; 
Fitzgerald  v.  S.,  4  Wis.  395;  S.  v. 
Smith,  6  Blackf.  549;  Brown  v.  S., 
47  Ala.  47. 

24.  McQuoid  v.  P.,  3  Gilman,  76; 
Lark  v.  S.,  55  Ga.  435;  S.  v.  Price, 
6   Halst.   203. 

25.  Krcemer  v.  C,  3  Binn.  577. 


CHAPTER  XCII. 

THE  WRIT  OF  CERTIORARI. 
Consult,— for  the  procedure,  Dir.  &  F.,  §§  1080-1082. 

§  1375.  1.  A  Common  law  Writ-is  {certiorari,)  pertain- 
ing both  to  civil  and  criminal  practice.^®  In  our  States 
it  is  more  or  less  and  not  uniformly  modified  by  statutes. 

2.  Defined. — It  issues  from  a  superior  court  to  an  in- 
ferior, commanding  the  latter  to  certify  up  the  record  of 
some  cause  or  proceeding  therein.  Not  to  descend  much 
into  detail, — 

§  1376.  Before  Judgment, — unlike  the  writ  of  error,^'' 
it  may  in  various  cases  issue,  in  others  only  after  judg- 
ment.^® 

§  1377.  1.  Before  Trial,— both  in  England  ^^  and  in  a 
few  of  our  States,^"  it  is  extensively  in  use  to  remove  a 
■cause  from  an  inferior  to  the  higher  court  for  trial.    So, — 

2.  Before  Sentence, — after  verdict,  the  court  has  the 
power,^^  not  often  exercised,^^  to  remove  the  cause  by  this 
writ. 

26.  Not  to  criminal  in  Ohio.  v.  Morris  Canal,  etc.  Co.,  1  Green, 
Winn  V.  S.,  10  Ohio,  345.  N.  J.  192;    Kendrlck  v.  S.,  Cooke, 

27.  Ante,  i  1366;  Salem  v.  Col-  474;  P.  v.  Jewett,  3  Wend.  314;  S. 
ley,  70  Ark.  71,  66  S.  W.  195.  v.  Gibbons,  1  Southard,  40;  NichoUs 

28.  Ante,  §  1364;  post,  §§  1377,  v.  S.,  2  Southard,  539;  S.  v.  Dayton, 
1378;  Long's  Case,  Cro.  Eliz.  489;  1  Southard,  57;  P.  v.  Runkel,  6 
■S.  V.  Paterson,  10  Vroom,  489;  S.  Johns.  334;  S.  v.  Jacobs,  Busbee, 
V.  Weston,  23  Minn.  366.  218;   Bob  v.  S.,  2  Yerg.  173;    S.  v. 

29.  Archb.  Crim.  PI.  &  Ev.  (13th  S'tone,  3  Har.  &  McH.  115. 

Xiond.   Ed.)    80;    Reg.    v.    Probert,  31.    Reg.  v.  Potter,  2  Ld.  Raym. 

Dears.  30,  18   Eng.  L.  &  Bq.  Ill;  937,  938.     And  see  P.  v.  Peabody, 

Lamprlere's  Case,  1  Mod.  41;  Cum-  26  Barb.  437;  Mackaboy  v.  C.,  2  Va. 

"berland  v.  Rex,  3  B.  &  P.  354;  Rex  Cas.  268. 

V.  Thomas,  4  M.  &  S.  442.  32.    Rex  v.  Jackson,  6  T.  R.  145; 

30.  S.  V.  Jones,  6  Halst.  289;  Reg.  v.  Unwln,  7  Dowl.  P.  C.  578; 
Case  V.  Shepherd,  2  Johns.  Cas.  27,  Rex  v.  Oxford,  13  East,  411. 

28;  P.  V.  Baker,  3  Par.  Cr.  181;  S. 
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3.  After  Sentence, — in  common  law  proceedings,  the  re- 
versal can  be  only  on  writ  of  error.^^  But  in  proceedings 
not  at  common  law, — 

§  1378.  Compared  with  Writ  of  Error. — ^As  already 
seen,^*  where  the  proceeding  is  summary,  or  otherwise  not 
after  the  course  of  the  common  law,  or  in  a  court  not  of 
record,  the  certiorari,  after  judgment,  performs  substan- 
tially the  functions  of  a  writ  of  error.  Error  does  not  lie,. 
but  certiorari  does.*^ 

§  1379.  In  Aid  of  Another  Proceeding. — If,  on  the  re- 
turn of  a  writ  of  error,  or  on  any  other  proceeding  where- 
by the  record  of  the  inferior  court  is  brought  up,  there  is 
either  a  manifest  defect  in  the  record  or  a  suggestion  of 
its  diminution,  the  court  may  by  certiorari  require  the 
inferior  judge  to  send  up  the  omitted  part.    And  in  still 


33.  Ante,  §  1366;  Rex  v.  Penne- 
goes,  1  B.  &  C.  142;  Rex  v.  Seton, 
7  T.  R.  373;  Rex  v.  West  Riding 
of  Yorkshire  Justices,  7  T.  R.  467; 
Nally  V.  Reg.,  15  Cox,  C.  C.  638; 
Dean  v.  S.,  63  Ala.  153.  See  P.  v. 
Beman,  22  Hun,  283;  Reg.  v.  Beth- 
ell,  6  Mod.  17;  s.  c.  nom.  Rex  v. 
Bothel,  Holt,  157. 

34.  Ante,  §  1364. 

35.  Cross  V.  Smith,  1  Salk.  148; 
Rex  V.  Plowrlght,  3  Mod.  94;  Groen- 
velt  V.  Burwell,  1  Ld.  Raym.  454, 
469;  Reg.  v.  Bethell,  6  Mod.  17;  P. 
V.  Turner,  1  Gal.  152;  Handlin  v. 
S.,  1  Harrison,  96;  St.  Paul  v.  Mar- 
vin, 16  Minn.  102;  P.  v.  County 
Judge,  40  Cal.  479;  Ex  parte 
George,  T.  TJ.  P.  Charl.  80;  S.  v. 
District  Medical  Society,  6  Vroom, 
200;  S.  V.  Dowling,  50  Mo.  134:  P. 
V.  Hester,  6  Cal.  679;  Hummell's 
Case,  9  Watts,  416;  Owens  v.  S., 
27  Wis.  456;  S.  v.  Washington,  2 
Murph.  100;  John  v.  S.,  1  Ala.  95; 


Rex  V.  Standard  Hill,  4  M.  &  S.  378  r 
Rex  V.  Moreley,  2  Bur.  1040,  1042; 
Rex  V.  Berkley,  1  Keny.  80;  S.  v, 
Steuart,  5  Stroh.  29;  Overseers  v. 
Smith,  2  S.  &  R.  363;  Clark  v.  C, 
4  Pick.  125;  S.  v.  Washington,  15 
Vroom,  605;  S.  v.  Taylor,  17  Vroom, 
133.  As  a  safe  proposition  it  may 
he  said  that  certiorari  will  not  lie 
to  correct  errors  if  accused  has  an 
appeal  or  a  writ  of  error.  Connors 
V.  Ball,  73  Vt.  182,  50  A.  804;  P.  v. 
Pool,  77  A.  D.  148,  78  N.  Y.  S. 
1026;  P.  ex  rel..  Perry  v.  Hagan, 
25  Misc.  125,  13  N.  Y.  Cr.  418,  54 
N.  Y.  S.  826;  P.  v.  Walsh,  5  N.  Y. 
Cr.  524;  Chapman  v.  Justice  Court 
of  Tonopal,  29  Nev.  154,  86  P.  552; 
S.  V.  District  Court  of  Brown  Co.,. 
79  Minn.  27,  81  N.  W.  536;  S.  v. 
Read,  52  La.  Ann.  271,  26  So.  826; 
S.  ex  rel.,  Johnson  v.  Thompson, 
111  La.  315,  35  So.  582;  Ishpemlnff 
V.  Maroney,  49  Mich.  226,  13  N.  W. 
527. 
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other  ways  this  writ  may  be  invoked  in  aid  of  other  pro- 
cesses.^® 

§  1380.  Questions  of  Practice — are  somewhat  considered 
in  "Directions  and  Forms."  ^^  There  are  on  these  ques- 
tions some  diversities  in  onr  States.^®  The  writ  should 
be  directed  to  one  having  control  over  the  records,  .and  a 
return  by  any  other  person  is  a  nuUity.^^  The  court  com- 
manded cannot  refuse  obedience.*"  It  does  not  send  up 
the  record  bodily,  but  a  transcript  of  it;*^  and  it  is  the 
duty  of  the  clerk  to  copy  it  as  it  is,  not  assuming  to  make- 
armendments.*^  The  writ  issues  only  on  due  application,**' 
and  for  reasons  disclosed  to  the  court  applied  to.**  In 
general,  the  granting  or  refusing  of  the  writ  is  discre- 
tionary; yet  in  proper  circumstances  the  court  will  allow 


36.  C.  V.  Roby,  12  Pick.  496,  498; 
S.  V.  Collins,  3  Dev.  117;  S.  v.  Reid, 
1  Dev.  &  Bat.  377,  28  Am.  D.  572; 
Brackett  v.  S.,  2  Tyler,  152;  Mere- 
dith V.  Davies,  1  Salk.  270;  Cancemi 
V  P.,  18  N.  Y.  128;  S.  v.  Jefferson, 
66  N.  C.  309;  S.  v.  Jones,  4  Halst. 
2;  Rex  v.  Thomas,  4  M.  &  S.  442; 
Trice  v.  Yarhorough,  4  Ire.  11;  Par- 
sons V.  Davis,  3  Cal.  421;  Gregory 
V.  Slaughter,  19  Ind.  342;  Chinn's 
Petition,  2  T.  B.  Monr.  371;  Blan- 
ton  V.  Breckenridge,  Litt.  Sel.  Cas. 
25;  g.  V.  Shelton,  3  Stew.  343;  S.  v. 
Sue,  Conference,  54;  Webster  v.  C, 
5  Cush.  386;  Graham  v.  P.,  63 
Barb.  468,  6  Lans.  149.  See  U.  S. 
V.  Young,  94  U.  S.  258;  Bennac  v. 
P.,  4  Barb.  164;  Drake  v.  S.,  145 
Ind.  210,  41  N.  B.  799,  44  N.  E.  188; 
Shrader  v.  S.  (Miss.)  21  So.  307; 
S.  V.  Surles,  117  N.  C.  720,  23  S.  B. 
324:  Shaffer  v.  S.  (Tex.  1901),  65 
S.  W.  1027;  Searcy  v.  S.,  40  Tex.  Or. 
460,  50  S.  W.  699;  S.  v.  Tingler,  32 
W.  Va.  546,  9  S.  B.  935. 

37.  Dir.  &  P.,  §§  1080-1082. 

38.  Forms.      For    forms    of   the 


writ,  see  P.  v.  McCormack,  4  Par. 
Cr.  9;  Stephens  v.  P.,  4  Par.  Cr. 
396;  S.  T.  Gustin,  2  Southard,  744; 
O'Leary  v.  P.,  4  Par.  Cr.  187. 

Various  Questions.  And  see,  for 
various  questions.  S.  v.  Griffin,  71 
N.  C.  304;  S.  v.  Morris  Canal,  etc., 
Co.,  1  Green,  N.  J.  192;  Anonymous, 
4  Halst.  2;  John  v.  S.,  1  Ala.  95; 
P.  V.  Bush,  40  Cal.  344. 

39.  S.  V.  Howell,  4  Zab.  519;, 
C.  V.  Franklin,  4  Dall.  316. 

40.  S.  V.  Hunt,  Coxe,  287. 

41.  Nicholls  V.  S.,  2  Southard", 
539;  Graham  v.  P.,  63  Barb.  468,  6 
Lans.  149.  Record  must  show  of- 
fense, inter  alia  names  of  wit- 
nesses, and  substance  of  their  tes- 
timony. Esping  V.  Elizabeth* 
Society,  79  N.  J.  L.  357,  75  Atl.  547.. 

42.  Stroud  v.  S.,  55  Ala.  77;  S:. 
V.  Tingler,  32  W.  Va.  546,  25  Am. 
St.  830. 

43.  Morrison  v.  S.,  64  Ga.  751; 
S.  V.  Waltersi  97  N.  C.  489. 

44.  S.  V.  Zabriskie,    14    Vroom, 
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it  almost  as  of  right.*  ^  In  England,  a  certiorari  to  remove 
a  cause  for  trial  is  of  right  when  the  application  is  from 
the  officer  of  the  Crown,*®  but  of  discretion  in  the  court 
when  it  is  from  the  defendant.*'^  Amendments  of  this 
writ  may  be  permitted.*^ 

§  1381.  Not  every  Error— can  be  corrected  by  the  cer- 
tiorari.^^ But  on  this  sort  of  questions  the  usages  in  the 
States  are  not  quite  uniform.^** 


45.  Keys  v.  Marin,  42  Cal.  252; 
P.  V.  Andrews,  52  N.  Y.  445;  P.  v. 
Utlca,  65  Barb.  9,  45  How.  Pr.  289; 
P.  V.  Hill,  65  Barb.  435;  Ruff  v. 
Phillips,  50  Ga.  130;  Pennsylvania 
V.  Klrkpatrlck,  Addison,  193,  197, 
note;  C.  v.  McGinnls,  2  Wbart.  113, 
117;  C.  V.  Profit,  4  Binn.  424,  428; 
C.  V.  Lyon,  4  Dall.  302;  Scrogglns 
V.  S.i  55  Ga.  380. 

46.  Rex  V.  Eaton,  2  T.  R.  89; 
Rex  V.  Stannard,  4  T.  R.  161;  Rex 
V.  Pasman,  2  Dowl.  P.  C.  529. 

47.  Rex  V.  Harrison,  1  Chit.  571; 
Reg.  V.  Josephs,  8  Dowl.  P.  C.  128; 
Rex  V.  Wartnaby,  2  A.  &  E.  435. 


48.  Reid  v.  Wood,  102  Pa.  312. 

49.  P.  V.  Van  Alstyne,  32  Barb. 
131;  Whitney  v.  Board  of  Dele- 
gates, 14  Cal.  479;  S.  v.  Steuart,  5 
Strob.  29.  If  an  appeal  Is  given 
certiorari  will  not  lie.  Steadman 
V.  S.,  96  Ark.  344,  131  S.  W.  679;  S. 
V.  Anderson,  127  La.  Ann.  116,  63 
So.  462. 

50.  P.  V.  First  Judge  of  Colum- 
bia, 2  Hill,  N.  Y.  398;  P.  v.  Smith, 
45  N.  Y.  772;  Chittenden  v.  S.,  41 
Wis.  285  (doubting  Hauser  v.  S.,  33 
Wis.  678;  and  Martin  v.  S.,  35  Wis. 
294). 
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CHAPTEE  XCIII. 

PRISONERS  ESCAPED  OR  OTHERWISE  AT  LARGE  UNLAWFULLY. 
See— Dir.  &  F.,  §  898,  note. 

§  1382.  Rearrested — ^may  be  one  who  lias  escaped  from 
a  lawful  imprisonment,  whether  before  or  after  sentence;  '^ 
or  one  not  technically  escaped,  but  set  free  on  a  condition 
which  he  has  broken ;  ^^  or  one  who  on  habeas  corpus  was 
discharged  from  imprisonment  on  an  invalid .  process  may 
be  rearrested  on  process  in  due  form.^* 

§  1383.     How? — ^We  have  seen  that  an  arresting  officer 

may,  without  a  fresh  warrant,  recapture  a  prisoner  who 

■  has  broken  away  from  him.^*    And  so  may  the  keeper  of 

51.  Ante,  §  163  (2)  and  note,  263.  And  see  Reg.  t.  Ryan,  7  Cox 
203;   Schwamble  v.  The  Sheriff,  22      C.  C.  109. 

Pa.  18,  19;  Calflelde  v. .  1  Rol.  53.    Ex  parte  Milburn,  9  Pet.  704'. 

189;   S.  V.  McClure,  Phillips,  N.  C.  And  see  Ex  parte  Crandall,  2  Cal. 

491;  C.  V.  The  Sheriff,  1  Grant,  Pa.  144;     Bulson    v.    P.,    31    111.    409; 

187;  McQueen  v.  S.  (Ala.  1901),  30  Doyle  v.  Russell,  30  Barb.  300. 

So.    414;    Ex   parte   Sherwood,    29  54.    Ante,  §  163    (2),  203;    C.  v. 

Tex.  Ap.  334,  15  S.  W.  812.  McGahey,  11  Gray,  194;   Cooper  v. 

52.  New  Crim.  Law,  I,  §  915;  Adams,  2  Blackf.  294;  Clark  v. 
Rex  V.  Madan,  1  Leach,  223;  Can-  Cleveland,  6  Hill,  N.  Y.  344;  Floyd 
tellow  V.  Trueman,  2  Dowl.  P.  C.  2;  v.  S.,  79  Ala.  39;  Murphy  v.  S.,  55 
Puckford  V.  Maxwell,  6  T.  R.  52;  Ala.  252;  Maughon  v.  S.,  7  Ga.  Ap. 
Penfold  V.  Maxwell,  1  Chit.  275,  660,  67  S.  E.  842;  Cahill  v.  P.,  106 
note;    C.  v.  Hastings,  9   Met.  259,  111.  621;  S.  v.  Wamire,  16  Ind.  357. 
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one  imprisoned  on  sentence,  who  escapes;  ^^  even,  says 
Hale,  speaking  of  felony,  "seven  years  after,  though  he 
were  out  of  his  view, ' '  ^* — a  doctrine  which  plainly  is  not 
different  in  misdemeanor.^^  Or,  if  the  act  of  escaping  was 
felony,^®  or  the  sentence  was  for  felony,  any  private  per- 
son may  arrest  the  escaped  prisoner  and  deliver  him  to 
his  keeper.^^  Or  the  court  that  sentenced  him  may  issue 
its  warrant  for  the  rearrest.®"  In  reason  also,  and  it  is  be- 
lieved on  authority,  this  doctrine  applies  to  one  who  after 
sentence  has  been  discharged  on  a  conditional  pardon  and 
broken  the  condition,  making  himself  liable  again  under 
the  original  sentence,®^  he  may  thereon  be  rearrested  and 
reimprisoned  with  or  without  a  renewed  process  from  the 
court.*'^ 

§  1384.  For  disposing  of  the  Rearrested  Prisoner, — 
there  are  two  methods.  One  is  for  the  keeper  simply  to 
confine  him  during  the  remaining  period  of  his  sentence, 
deducting  the  time  of  his  absence.®^  In  a  case  involving  no 
question  of  fact  not  concluded  by  the  record, — such  as  the 
identity  of  the  person,  or  the  violation  in  pais  of  the  con- 
dition of  a  pardon, — this  method,  while  legally  good,  is 
practically  ample.  The  other  is  to  conduct  him  before  the 
court  that  rendered  the  sentence,  or  another  of  superior 

55.  1  Hale  P.  C.  602;  2  Hawk.  99;  Schwamble  y.  Sheriff,  22  Pa.  St. 
P.  C,  c.  19,  §  12.  18.    See  In  re  Troy,  67  Kan.  186,  72 

56.  Hale  P.  C.  ut  sup.  P.    531;    and    also,    S.    v.    Bndsley 

57.  Ante,    §§    161    (2),  163    (2),       (Tenn.),  126  S.  W.  103. 

196,  203,  1305,  1310   (5) ;   Haggerty  61.     New  Grim.  Law,  I,  §  915. 

V.  P.,  53  N.  Y.  476;   Cleek  v.  C,  21  62.     P.  v.  Potter,  1  Par.   Cr.  47; 

Grat.  777.  Rex  v.  Madan,  1  Leach,  223;   S.  v. 

58.  Ante,  §  168.  Chancellor,  supra;  S.  v.  Barnes,  32 

59.  S.  V.  Holmes,  48  N.  H.  377,  S.  C.  14,  17  Am.  St.  832.  In  re 
■379;  Moebus  v.  S.,  73  N.  H.  350,  62  Collins,  8  Cal.  Ap.  367,  97  P.  188; 
A.  170.  Exp.  Eldridge,  3  Okla.  Cr.  499,  106 

60.  S.  V.  Mclure,  Phillips,  N.  C.  P.  980. 

491;   S.  V.  Chancellor,  1  Strob.  347,  63.     Ante,    §   1310     (5);     Dolan's 

47  Am.  D.   557.     One  illegally  dls-  Case,   101   Mass.   219;    Haggerty  v. 

charged  or  released  after  sentence  P.,   53  N.  Y.  476;    Cleek  v.   C,   21 

may  be  rearrested  without  process.  Grat.  777. 
Simpson  v.  S.,  56  Ark.  8,  19  S.  W. 
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criminal  jurisdiction;  ^*  whereupon,  the  facts  appearing, 
it  will  order  the  execution  of  the  former  judgment.*^  Some 
■deem  that  if  his  liability  under  such  judgment  depends  on 
a  fact  in  pais, — as,  whether  the  condition  of  a  pardon  is 
violated, — this  method  is  exclusive  of  the  other.^*'  On  the 
other  hand,  the  New  York  Court  of  Appeals,®''  overruling 
"the  Supreme  Court,®®  held  that  the  other  method  is  exclu- 
sive of  this  in  a  case  of  escape  from  prison  and  a  rearrest; 
saying  that  at  common  law  the  ordering  of  a  former  sen- 
tence to  be  execiited  is  limited  to  capital  cases  in  which 
the  time  set  for  the  execution  has  gone  by.®^  The  court 
"was  mistaken  in  thus  restricting  the  common  law  practice 
to  capital  sentences,  as  the  reader  will  see  by  examining  the 
■cases  cited  to  this  section. ''^''  And  in  principle,  it  is  unjust 
to  withhold  from  the  keeper  of  the  prison  the  protection 
of  the  court  when  an  escaped  prisoner  denies  his  identity 
and  the  keeper  is  doubtful  how  the  fact  may  be,  or  is  un- 
oertain  whether  the  former  sentence  has  expired  or  not,  or 

64.  p.  V.  Potter,  1  Par.  Cr.  47.  pare  with  this  case    of    Haggerty, 

65.  S.  V.  Addington,  2  Bailey,  the  facts,  the  reasoning,  and  the 
516,  23  Am.  D.  150;  S.  v.  Smith,  1  authorities  cited,  including  the 
Bailey,  283,  19  Am.  D.  679;  C.  v.  opinion  of  Bronson  while  attorney- 
Haggerty,  4  Brews.  326;  S.  v.  general.  In  P.  v.  Potter,  supra. 
■Cockerham,  2  Ire.  204;  S.  v.  Chan-  Compare,  also,  S.  v.  Cockerham,  2 
oellor,  1  Stroh.  347,  47  Am.  D.  557;  Ire.  204,  which  was,  like  P.  v.  Pot- 
S.  V.  McClure,  Phillips,  N.  C.  491,  ter,  a  case  of  imprisonment;  that 
492;  S.  V.  Wamire,  16  Ind.  357;  exceptionally  able  criminal  law 
liuckey  v.  S.,  14  Tex.  400;  Rex  v.  judge,  Gaston,  observing:  "It  being 
Tlogers,  3  Bur.  1809;  Rex  v.  Okey,  admitted  hat  the  sentence  of  the 
1  Lev.  61;  Rex  v.  Ratcliffe,  18  How.  court  had  not  been  executed,  it  was 
■St.  Tr.  429;  Bland  v.  S.,  2  Ind.  608.  proper  to  make  the  necesary  order 
And  see  other  cases  cited  New  for  carrying  the  sentence  into  exe- 
€rim.  Law,  I,  &  915;  S.  v.  Fuller,  1  cution."  Likewise  compare,  among 
McCord,  178.  the   other   cases   cited   to   this  sec- 

66.  P.  V.  Potter,  supra,  at  p.  62  tion,  C.  v.  Haggerty,  4  Brews.  326, 
•et  seq.    See  S.  v.  Chancellor',  supra.  and  the  cases  cited  in  the  opinion 

67.  Haggerty  v.  P.,  supra.  of  the  court.     Also,  S.  v.  McClure, 

68.  Haggerty  v.  P.,  6  Lans.  332.  Phillips,  N.   C.  491.     The  sentence 

69.  And  it  was  added  that  this  in  S.  v.  Chancellor,  1  Strob.  347, 
method  for  capital  cases  has  been  was  to  whipping.  See  also  P.  v. 
superseded  in  New  York  by  statute.  James',  2  Caines,  57. 

70.  It  will  be  interesting  to  com- 
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whether  the  condition  of  a  pardon  has  been  broken  or  not; 
subjecting  him  to  indictment  if  he  lets  go  the  man  he  should 
keep,  or  to  a  civil  suit  if  he  keeps  the  man  he  should  let  go. 
It  is  also  a  wrong  to  a  person  arrested  under  a  mistake  of 
identity  to  allow  him  only  the  prison  keeper  for  his  judge, 
and  forbid  him  to  compel  the  attendance  of  witnesses,  or 
examine  witnesses  on  oath. 

§1385.  Denying  Identity.— "If,"  says  Chitty,"  "the 
prisoner  was  attainted  in  another  court,  or  has  since  his 
sentence  been  out  of  custody,  it  is  open  to  him  to  allege 
that  he  is  not  the  party  against  whom  the  sentence  was 
given;"  or,  if  the  prisoner  escapes  and  is  retaken,  the 
same  question  may  arise.''^  In  these  cases,  the  court  must 
ask  the  party  in  custody  whether  he  has  anything  to  say 
why  execution  should  not  be  awarded  against  him.^*  On 
this  he  may,  ore  tenus,  and  without  holding  up  his  hand, 
aver  that  he  is  not  the  person  mentioned  in  the  record;  to 
which  the  Attorney-General  may,  in  the  same  way,  reply 
that  he  is  the  same,  and  that  he  is  ready  to  verify  it;  and  a 
venire  will  be  awarded  to  try  the  issue  thus  joined,  re- 
turnable instaiiter.  The  prisoner  may  be  allowed  counsel 
to  assist  him,  but  the  court  will  not  put  off  the  trial  unless 
strong  grounds  are  shown  to  presume  that  the  party  has 
been  mistaken.''^  Nor  will  time  be  allowed  him  to  produce 
witnesses,  unless  he  will  positively  swear  that  he  is  not  the 
party  attainted."  Nor,  though  his  life  is  in  question,  can  he 
be  allowed  to  make  any  peremptory  challenges.''^  .  .  . 
If  the  jury  find  them  to  be  the  same  persons,  no  proclama- 

71.  1  Chit..  Crim.  Law,  777,  778.  W.  Bl.  3,  4;  s.  c.  nom.  Rex  v.  Rat- 
And  see  2  Hale  P.  C.  407;  2  Hawk,      cllffe,  Foster,  40. 

P.  C,  c.  51,  §  3.  75.     1  W.  Bl.  4;   Foster,  40,  41; 

72.  Rex  V.  Ratcllffe,  Foster,  40,      Rex  v.  Rogers,  3  Bur.  1809. 

41,   1   Wlls.   150,    18   How.   St.   Tr.  76.     Rex  v.   Rogers,   supra;    Fos- 

429;   s.  c.  nom.  Rex  v.  Radcllffe,  1  ter,  41,  1  W.  Bl.  4,  4  Bl.  Com.  396. 

W.  Bl.  3;   4  Bl.  Com.  396.  77.     Foster,   42,   4  Bl.    Com.   396, 

73.  Rex  V.  Rogers,  3  Bur.  1809,  4  W.  Bl.  4,  5. 

1810.  78.    Rex  V.  Okey,  1  Lev.  61;  Rex 

74.  1  Hale  P.  C.  368;  Rex  v.  v.  Ratcllffe,  Foster,  40,  42,  1  W.  Bl. 
Rogers,  supra;   Rex  v.  Radcliffe,  1      6,  4  Bl.  Com.  396. 
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tion  ought  to  be  made  before  the  award  of  execution;  but 
execution  will  immediately  be  awarded  according  to  the 
original  sentence."  ''^  When  the  prisoner  has  been  constant- 
ly in  custody,  his  plea  is  improper  and  null.*" 

§1386.    Mere   Insufficiency   of   Bail,— without   fraud," 
does  not  constitute  an  escape  justifying  a  rearrest.*^ 


79.    Rex  V.  Rogers,  3  Bur.  1809, 

81. 

Ante,  §  263a  (2). 

1811. 

82. 

Ingram  v.  S.,  27  Ala.  17. 

80.    Thomas  v.  S.,  5  How.  Miss. 

20,  31.    And  see  2  Hale  P.  C.  407. 

CHAPTER  XCIV. 


THE  NOLLE  PROSEQUI. 

§  1387.  Defined. — A  Nolle  Prosequi,  in  criminal  practice 
(for  it  pertains  also  to  civil),  is  a  declaration  of  record  from 
the  legal  representative  of  tlie  government,  that  he  will  no 
further  prosecute  the  particular  indictment  or  some  desig- 
nated part  thereof.®^ 

§  1388.  1.  By  what  Officer.— In  England,  the  Attorney- 
Oeneral  alone,  without  interference  from  the  court,  the 
private  person  prosecuting,  or  the  defendant,  has  the  power 
of  nolle  prosequi.^*  The  clerk  of  the  Crown  does  not  possess 
it,*^  nor  the  attorney  appearing  for  a  private  prosecutor,*® 
nor  any  other  person  except  as  authorized  by  the  Attomey- 
Oeneral.®^ 

2.  With  Us, — the  functions  of  the  English  Attomey- 
(xeneral  are  committed  to  a  prosecuting  officer  known  in  the 
different  States  as  Attorney-General,  State's  Attorney, 
District  Attorney,  or  the  like.**  To  him,  therefore,  the 
power  of  nolle  prosequi  commonly  pertains,  to  be  exercised 
as  in  England  free  from  judicial  control.*^    Not  even,  by 

83.  "Trial"  —  "Acquittal."  —  85.  Rex  v.  Crammer,  1  Ld.  Raym. 
Negatively,     a     nolle     prosequi    Is      721,  12  Mod.  647. 

neither  a  "trial,"  S.  v.  Branum,  23  86.    Reg.   v.   Dunn,   1   Car.   &  K. 

At.  540,  nor  an  "acqultal,"  U.  S.  v.  730.    And  see  Rex  v.  Webb,  3  Bur. 

Switzer,  Morris,  302.    See  S.  ex  rel.  1468,   1  W.  Bl.   460.     The  same   in 

■Graves  v.  Primm,  61  Mo.  166,  171,  this     country,     C.     v.     Dulany,     1. 

177;   Com.  v.  Evans,  26  Pa.  Co.  Ct.  Cranoh,    C.   C.    82. 

■90,  91.    But  in  Indiana  it  Is  deemed  87.     O'Connell   v.   Reg.,   11   CI.   & 

an  acQuital  vrithin  the  statute  giv-  F.  155. 

tag  costs.    Miami  v.  Blake,  21  Ind.  88.    Ante,  §  287  et  seq. 

32.  89.     C.    V.    Smith,    98    Mass.    10; 

84.  Rex  V.  Stratton,  1  Doug.  239;  C.  v.  Kimball,  7  Gray,  328;  U.  S. 
Tleg.  V.  Allen,  1  B.  &  S.  850,  9  Cox,  v.  Watson,  7  Blatch.  60;  Reynolds 
C.  C.  120;  Reg.  v.'  Campbell,  3  v.  S.,  3  Kelly,  53  (as  to  which  see 
Crawf.  &  Dix,  C.  C.  33.  Statham  v.  S.,  41  Ga.  507);    S.  v. 
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the  better  practice,  will  the  court  advise  this  officer  whether 
to  employ  it  or  not  in  the  particular  case.^"    Still, — 

§  1389.  Exceptional  Practice.^There  are  States  in  which 
a  statute,®^  directly  or  by  construction,  requires  the  con- 
sent of  the  court;  or  in  which  a  custom  amounting  nearly 
to  law  does;  and  others  wherein,  while  the  prosecuting  of- 
ficer acts  practically  on  his  own  responsibility,  the  court 
claims  the  right  to  control  him  if  it  chooses ;  and  in  some  'it 
is  not  plain  what  the  course  is.®^  Probably  nowhere  has  the 
court  the  power  to  command  this  entry  to  be  made,®^ 
though  there  are  cases  in  which  the  existence  of  this  power 
seems  to  have  been  assumed.^* 


Smith,  49  N.  H.  155,  6  Am.  R.  480; 
S.  V.  Tufts,  56  N.  H.  137;  S.  v. 
Smith,  67  Me.  328;  S.  v.  McLane, 
31  Tex.  260;  S.  v.  McKee,  1  Bailey, 
651,  21  Am.  D.  499;  g.  v.  Pierre, 
38  La.  Ann.  91;  S.  v.  Mathews,  98 
"Mo.  125;  Venters  v.  S.,  18  Tex.  Ap. 
198.  See  U.  S.  v.  Schumann,  2  Ahh. 
XT.  S.  523;  Lewis  v.  S.,  101  Ga.  532, 
28  S.  E.  970;  Williams  v.  S.,  53  Tex. 
Cr.  396,  110  S.  W.  63;  Lizotte  v. 
Dloska,  200  Mass.  327,  86  N.  B.  774; 
(also  holding  accused  need  not  he 
present  when  entered).  S.  v.  Ham- 
ilton (Del.  1907),  67  A.  836;  S.  v. 
Ayles,  120  La.  661,  45  So.  540;  S.  v. 
Thomas,  75  S.  C.  477,  55  S.  E.  893; 
S.  V.  Morrison,  165  Ind.  461,  75  N. 
,B.  968;  P.  V.  District  Court  of  Lake 
Co.,  23  Colo.  466,  48  P.  500;  S.  v. 
Frazier,  52  La.  Ann.  1305,  27  So. 
799. 

90.  C.  V.  Wheeler,  2  Mass.  172; 
Agnew  V.  Cumherland,  12  S.  &  R. 
"94. 

The  Legislature — under  the  Ten- 
nessee Constitution,  and  probahly 
in  our  States  generally,  has  not  the 
power  of  nolle  prosequi.  S.  v.  Flem- 
ing, 7  Humph,  152,  46  Am.  D.  73. 

91.  P.  V.   McLeod,  1  Hill,  N.  Y. 


377,  405,  37  Am.  D.  328;  P.  v.  Ben- 
nett, 49  N.  Y.  137,  141;  Linsday 
V.  P.,  63  N.  Y.  143;  Edwards  v.  S., 
121   Ga.   690,   49    S.   E.   674. 

92.  Anonymous,  1  Va.  Cas.  139; 
S.  V.  Moody,  69  N.  C.  529;  S.  v. 
Thompson,  3  Hawks,  613;  Ex  parte 
Donaldson,  44  Mo.  149;  S.  v.  Mc- 
Comh,  18  Iowa,  43;  Statham  v.  S., 
41  Ga.  507;  U.  S.  v.  Watson,  7 
Blatch.  60;  XT.  S.  v.  Stowell,  2  Curt. 
C.  C.  153;  Mount  v.  S.,  14  Ohio,  295, 
45  Am.  D.  542;  Baker  v.  S.,  12  Ohio 
St.  214;  Agnew  v.  Cumberland,  12 
S.  &  R.  94;  Willingham  v.  S.,  14  Ala. 
539;  S.  V.  Garvey,  42  Conn.  232;  S. 
V.  Dunham,  9  Ala.  76;  Williams  v. 
S.,  57  Ga.  478;  S.  v.  Struble,  71 
Iowa,  11;  S.  V.  Hiekllng,  16  Vroom, 
152;  Spalding  v.  Hill,  24  Ky.  L. 
1802,  72  S.  W.  307;  Ex  parte  Gib- 
son, 42  Tex.  Cr.  653,  62  S.  W.  755; 
P.  V.  Smith,  143  Cal.  597,  77  P.  449; 
Giano  v.  P.,  30  Colo.  20,  69  P. 
504;  S.  V.  Morse,  48  La.  Ann.  109, 
18   So.   943,   35   L.   R.  A.   701. 

93.  P.  V.  Bennett,  supra.  And 
see  P.  V.  Porter,  4  Par.  Cr.  524,  and 
other  cases   supra. 

94.  P.  V.  Galge,  23  Mich.  93;  S. 
V.  Frost,  1  Brev.  385. 
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§  1390.    The  Prisoner's  Consent — is  not  essential.^^ 

§  1391.  1.  Part  or  All.— The  simple  form  of  the  nolle 
prosequi  is  to  the  entire  indictment ;  but  it  may  .be  to  a  part 
of  the  counts,''^  or  even  to  a  separable  part  of  any  one 
count,®^  such  as  on  an  indictment  for  the  burning  of  a  dwell- 
ing, house  and  barn  it  may  be.  to  the  barn  alone.^®    Thus, — 

2.  Form. — In  one  case,  in  matter  of  form,  which  is  be- 
lieved to  be  good,  the  prosecuting  officer  wrote  on  the  back 
of  the  indictment  over  his  name  "I  will  no  further  prose- 
cute as  to  so  much  of  this  indictment  as  charges  rape.  "^ 
And  a  conviction  was  held  to  be  good  for  the  assault  con- 
nected with  the  transaction.^^    Again, — 


95.  S.  V.  Smith,  67  Me.  328;  C. 
V.  Tuck,  20  Pick.  356;  C.  v.  Mc- 
Clusky,  151  Mass.  488.  See,  as  to 
consent  after  jurors  sworn.  S.  v. 
Brackin,  113  La.  879,  37  So.  863; 
Com.  V.  McCluskey,  151  Mass.  488, 
25   N.   B.   72. 

96.  Rex  V.  Thanet,  27  How.  St. 
Tr.  822,  951;  C.  v.  Cohen,  120  Mass. 
198;  WiUs  v.  S.,  8  Mo.  52;  S.  v. 
Marvin,  35  N.  H.  22;  Ruck  v.  Attor- 
ney-General, 3  H.  &  N.  208;  P.  v. 
Werbin,  27  Hun,  311;  Reg.  v. 
Leatham,  7  Jur.,  n.  s.  674.  For  one 
of  the  limits  to  this,  see  C.  v.  Fitch- 
burg  Rid.,  120  Mass.  372;  Gibbs  v. 
S.,  130  Ala.  101,  30  So.  393;  S.  v. 
Morgan,  88  N.  C.  701;  S.  v.  Norton, 
69  S.  C.  454,  48  S.  B.  464. 

97.  S.  V.  Merrill,  44  N.  H.  624; 
S.  V.  Burke,  38  Me.  574;  S.  v.  Whit- 
tier,  21  Me.  341,  38  Am.  D.  272; 
S.  V.  Bruce,  24  Me.  71;  Aaron  v. 
S.,  39  Ala.  75;  Jennings  v.  C,  105 
Mass.  586;  C.  v.  Dean,  109  Mass. 
349;  Baker  v.  S.,  12  Ohio  St.  214; 
C.  V.  Colton,  11  Gray,  1;  C.  v.  Tuck, 
20  Pick.  356  (a  sort  of  leading 
case)  ;■  IT.  S.  v.  Peterson,  1  Woodb. 
&  M.  305;  Rex  v.  Butterworth,  Russ. 


&  Ry.  520;  Dunham  v.  S.,  9  Tex.  Ap. 
330;  Ferrell  v.  S.,  2  Lea,  25;  S.  v. 
Evans,  40  La.  Ann.  216.  But  see  P. 
V.  Porter,  4  Par.  Cr.  524;  Stevens 
V.  S.,  156  Ala.  119,  47  So.  208; 
Weaver  v.  S.,  52  Tex.  Cr.  11,  105  S. 
W.  189;  Bailey  v.  S.  (Tex!  1909), 
121  S.  W.  1120;  S.  V.  Perry,  115 
La.  231,  40  So.  686;  Com.  v.  Uhrig, 
167  Mass.  420,  45  N.  B.  1047. 

98.  S.  V.  Bean,  77  Me.  486. 

99.  C.  V.  Dean,  109  Mass.  349, 
351.  But  see  P.  v.  Porter,  4  Par.  Cr. 
524.  The  English  forms  are  more 
voluminous,  as,  see  Archb.  Grim.  PI. 
&  Bv.  (19th  Bd.)  113,  115;  4  Chit. 
Crim.  Law,  340,  341;  Burgess  v. 
Coney,  Trem.  P.  C.  315,  318— but 
this  one  is  suggestive  of  what  is 
doubtless  adequate  under  the  vari- 
ous circumstances  in  our  American 
practice. 

A  discontinuance — by  the  prose- 
cuting officer,  not  in  the  form  of  a 
nolle  prosequi,  may  be  treated  as 
one  by  the  court.  Kistler  v.  S.,  64 
Ind.  371,  375;  Salm  v.  S.,  89  Ala. 
56;  S.  V.  Respass,  85  N.  C.  534.  See 
S.  V.  Meagher,  57  Vt.  398;  U.  S.  v. 
Biebusch,  1  McCrary,  42. 
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3.  Intent. — On  a  charge  of  assault  witli  intent  to  mur- 
der, there  may  be  a  nolle  prosequi  as  to  this  intent  and  a 
conviction  for  the  assault  alone.^    But — 

§  1392.  Limit  as  to  Part. — If  the  entire  count  as  found 
by  the  grand  jury  is  beyond  the  jurisdiction  of  the  court, 
rendering  it  therefore  null, — as.  if  it  is  for  assault  with  in- 
tent to  commit  rape,  while  the  jurisdiction  extends  only  to 
assault  and  battery,^ — a  nolle  prosequi  to  the  aggravating 
matter  cannot  make  valid  what  was  thus  originally  void.* 
It  is  reasonable  also  to  hold  that  in  a  State  wherein  there 
■can  be  no  conviction  of  misdemeanor  on  an  indictment  for 
felony,  if  a  nolle  prosequi  is  entered  to  so  much  of  a  count 
as  makes  the  crime  felony,  leaving  still  a  good  charge  of 
misdemeanor,  the  whole  fails.*    Again, — 

§  1393.  To  a  Part  of  the  Defendants,— the  nolle  pro- 
sequi may  be ;  ^  unless  the  dismissal  of  the  part  leaves  the 
indictment. bad  as  to  the  rest,®  which  in  various  circum- 
stances it  will. 

§  1394.  ,  At  what  Stage  of  Cause— (Its  Effect).— The  nolle 
prosequi  can  be  entered  at  any  stage  of  the  cause  between 
the  finding  of  the  indictment  and  the  sentence;''  yet  not 

1.  Baker  v.  S.,  12  Ohio  St.  214.  W.  585;  P.  v.  Bruzzo,  24  Cal.  41; 
To  the  like  effect,  see  C.  v.  Dean,  S.  v.  Beaucleigh,  92  Mo.  490,  4  S. 
109  Mass.  349;  Jennings  v.  C,  105  W.  666;  S.  v.  Jackson,  7  S.  C.  283, 
Mass.  586.  24  Am.  476. 

2.  Nelson  V.  S.,  2  Ind.  249;  Smith  7.  Post,  §§  1395,  1396;  S.  v. 
V.  S.,  2  Ind.  251.  Paterno,  43  La.  Ann.  514.    It  may 

3.  P.  V.  Porter,  4  Par.  Cr.  524.  be  even  after  a  new  trial  is  ordered. 

4.  Brittain  v.  S.,  7  Humph.  159;  S.  v.  Rust,  31  Kan.  509;  C.  v.  Mc- 
Grant  v.  S.,  2  Coldw.  216.  Clusky,    151    Mass.   488;    Com.   v. 

5.  Ante,  §  1020;  S.  v.  Clump,  16  Uhrig,  167  Mass.  420,  45  N.  E. 
Mo.  385;  S.  v.  McComb,  18  Iowa,  1047;  U.  S.  v.  Aurandt,  15  N.  M. 
43;  S.  V.  Woulfe,  58  Ind.  17;  S.  v.  292,  107  P.  1064.  It  may  be  entered 
Phipps,  76  N.  C.  203.  after  verdict  as  to    one    or    more 

6.  S.  V.  Daubert,  42  Mo.  242;  S.  counts  and  sentence  imposed  on 
V.  Jackson,  7  S.  C.  283;  S.  v.  Lee,  others.  S.  v.  Perry,  116  La.  231,  40 
228  Mo.  480,  128  S.  W.  982;  Steudle  So.  686.  After  disagreement  and 
v.  Ter.,  19  Okla.  492,  91  P.  1024;  discharge  of  the  jury.  P.  v.  Pllne, 
Lowe  V.  S.,  Ill  Md.  1,  73  A.  637;  61  Mich.  247,  28  N.  W.  83.  After 
Rush  v.  Com.,  20  Ky.  L.  673,  47  S.  verdict   and   before  judginent.     S. 
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after  sentence,*  or  even  before  to  the  prejudice  of  any  right 
of  the  defendant."  While  the  trial  is  progressing,  after  the 
jury  are  sworn,  its  entry  will,  we  have  seen,^"  operate,  if 
the  indictment  is  good,  as  an  acquittal,"  and  bar  to  any 
future  proceedings,^^  and  entitle  the  defendant  to  his  im- 
mediate discharge.^^  Therefore  it  is  commonly  said  that 
at  this  stage  it  cannot  be  entered  either  with  or  without 
the  approval  of  the  court,  unless  the  defendant  consents; 
because  he  is  entitled  to  demand  a  verdict."  Still  it  is  be- 
lieved that  if  the  entry  is  now  made  it  will  be  effectual, 
since  the  prosecuting  officer  is  always  entitled  to  cease  pros- 
ecuting any  particular  person ;  and  there  are  circumstances 
in  which  the  court  will  and  should  permit  it.^^  For  ex- 
ample, if  the  indictment  is  bad,  the  prosecuting  officer  may 
nol.  pros,  it  during  the  trial,  and  afterward  pursue  the 
defendant  on  a  new  and  sufficient  one.^^     Or,  if  the  jury 


V.  Klock,  48  La.  Ann.  140,  18  So. 
942,  after  an  order  for  a  new  trial. 
Reg.  V.  Leathern,  8  Cox  C.  C.  498,  3 
E.  &  E.  658. 

8.  Weinzorpflln  v.  S.,  7  Blackf. 
186. 

9.  C.  V.  Tuck,  20  Pick.  356,  365, 
366. 

10.  New  Crlm.  Law,  I,  §§  1014- 
1017. 

11.  Mount  V.  S.,  14  Ohio,  295,  45 
Am.  D.  542;  S.  v.  McKee,  1  Bailey, 
651,  21  Am.  D.  499;  V.  S.  v.  Far- 
ring,  4  Cranch  C.  C.  465;  TJ.  S.  v. 
Shoemaker,  2  McLean,  114;  Rey- 
nolds V.  S.,  3  Kelly,  53;  C.  v.  Wade, 
17  Pick.  395;  Barnett  v.  S.,  54  Ala. 
579.  The  consent  of  the  defendant 
will  prevent  this.  New  Crim.  Law, 
I,  §  998;  S.  V.  Garvey,  42  Conn.  232. 
Compare  S.  v.  Dougherty,  6  Pen. 
(Del.)  398,  70  A.  16;  S.  v.  Reed,  168 
Ind.  588,  81  N.  E.  571;  S.  v.  Hows, 
31  Utah,  168,  87  P.  163;  S.  v. 
Brackln,  113  La.  879,  37  So.  863. 

12.  Jones  v.  S.,  55  Ga.  625; 
Franklin  v.  S.,  85  Ga.  570. 


13.  Grogan  v.  S.,  44  Ala.  9; 
Lizotte  V.  Dldska,  200  Mass.  327,  85 
N.  E.  774. 

14.  S.  V.  Roe,  12  Vt.  93,  109;  V. 
S.  V.  Shoemaker,  2  McLean,  114,  27 
Fed.  15,  279;  S.  v.  Kreps,  8  Ala. 
951;  C.  T.  Goodenough,  Thacher 
Crim.  Cas.  132;  C.  v.  Tuck,  20  Pick. 
356;  C.  V.  Kimhall,  7  Gray,  328;  S. 
V.  Smith,  49  N.  H.  155,  6  Am.  R. 
480;  Durham  v.  S.,  9  Ga.  306;  New- 
som  V.  S.,  2  Kelly,  60  (but  In 
Georgia  this  is  so  hy  statute) ;  C. 
V.  Scott,  121  Mass.  33;  S.  v.  Miller, 
100  Mo.  606,  626;  S.  v.  Thompson, 
95  N.  C.  596;  S.  v.  Klock,  48  La. 
Ann.  140,  18  So.  942. 

15.  S.  V.  Roe,  supra;  S.  v.  I  S. 
S.,  1  Tyler,  178;  C.  v.  Kimball,  T 
Gray,  328;  C.  v.  Seymour,  2  Brews. 
567. 

16.  New  Crlm.  Law,  I,  §  1021 
(4);  Walton  v.  S.,  3  Sneed,  687. 
See  also  Joy  v.  S.,  14  Ind.  139;,  S. 
V.  Cason,  28  La.  Ann.  40;  Jones  v.. 
Com.,  30  Ky.  L.  288,  97  S.  W.  1118; 
S.  V.  Hill,  122  La.  711,  48  So.  160  p 
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cannot  agree  on  one  of  several  counts,  but  can  on  the  rest, 
he  may  dispose  of  the  one  by  his  nolle  prosequi,  and  take 
a  verdict  on  those  upon  which  they  can  agree.^^ 

§  1395.  Its  Effect. — ^We  see,  therefore,  that  a  nolle 
prosequi  during  trial  bars  a  subsequent  prosecution  for  the 
same  offence,  whether  on  the  same  or  another  indictment. 
A  fortiori  it  does  when  entered  between  the  verdict  and 
the  sentence.^  ^  Entered  before  trial,  it,  and  the  proceeding 
it  discontinues,  are  no  impediment  to  a  subsequent  prosecu- 
tion for  the  same  offence.  It  simply  puts  an  end  to  the 
particular  indictment,  count,  or  part  of  a  count  to  which  it 
is  applied,  without  prejudice  to  new  proceedings ;  ^^  but 
the  part  or  whole  of  the  present  proceeding  which  has  been 
reached  by  it  cannot  be  revived.  In  the  language  of  an 
old  case,. "the  king  cannot  afterwards  proceed  in  the  same 
suit,  but  he  may  begin  anew. ' '  ^^ 


S.  V.  Williams  (N.  Car.  1909),  65 
S.  E.  308;  P.  V.  Disperatl,  11  Cal. 
Ap.  469,  105  P.  617;  S.  v.  Huff,  75 
Kan.  585.  90  P.  279. 

17.  C.  V.  Stedman,  12  Met.  444; 
Cross  V.  North  Carolina,  132  TJ.  S. 
131. 

18.  New  Crim.  Law,  I,  §  1017 
(1);  S.  V.  Smith,  67  Me.  328. 

19.  U.  S.  V.  Shoemaker,  2  Mc- 
Lean, 114;  Wortham  v.  C,  5  Rand, 
669;  Lindsay  v.  C,  2  Va.  Cas.  345; 
Ex  parte  Donaldson,  44  Mo.  149;  S. 
V.  Tindal,  5  Harring.  (Del.)  488;  S. 
V.  Main,  31  Conn.  572;  S.  v.  Black- 
well,  9  Ala.  79;  S.  v.  Ingram,  16 
Kan.  14;  P.  v.  Pline,  61  Mich.  247; 
Drlggs  V.  Burton,  44  Vt.  124;  Tay- 
lor V.  S.,  39  Ark.  291;  S.  v.  Baker, 
30  La.  Ann.  1134;  Kistler  v.  S.,  64 
Ind.  371,  375;  S.  v.  Child,  44  Kan. 
420;  P.  V.  McGlnnIs,  234  111.  68,  84 
N.  E.  687;  S.  v.  Brackin,  113  La. 
879,  37  So.  863;  P.  v.  Disperatl,  11 
Cal.  Ap.   469,  105    P.    617;     S.    v. 


Hussey  (Mo.  1909),  123  S.  W.  485; 
Ex  parte  Warford,  3  Okla.  Cr.  381, 
106  P.  559;  O'Donnell  v.  P.,  224  111. 
218,  79  N.  E.  639.  As  to  statue,  see 
P.  V.  Quijarda,  154  Cal.  243,  97  P. 
689,  and  compare,  S.  v.  Kennedy, 
96  Miss.  624,  50  So.  978;  Com.  v. 
Smith,  140  Ky.  580,  131  S.  W.  391. 

20.  Rex  V.  Pickering,  stated 
Hardres,  83;  Bowden  v.  S.,  1  Tex. 
Ap.  137,  145;  S.  v.  Main,  31  Conn. 
572;  S.  V.  Shilling,  10  Iowa,  106;  C. 
V.  Dowdican,  115  Mass.  133.  There 
are  some  loose  dicta  in  the  English 
books  to  the  effect  that  after  a  nol. 
pros,  to  the  entire  indictment,  the 
defendant  may  be  rearrested,  and 
the  cause  proceeded  with.  1  Chit. 
Crim.  Law,  480;  Goddard  v.  Smith, 
6  Mod.  262,  1  Salk.  21.  And  relying 
on  these  dicta,  the  courts  of  per- 
haps two  of  our  States  seem  to 
have  so  laid  down  the  law.  S.  v. 
Haskett,  Riley,  97,  3  Hill,  S.  C.  95; 
S.  V.  Howard,  15  Rich.  274;  S.  v. 
Thompson,    3    Hawks.    613;     S.    v. 
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§1396.  Practical  Uses. — In  this  coimtry,  where  the 
proper  governmental  officer  is  always  present  at  the  trial 
and  subsequent  proceedings,  the  nolle  prosequi,  discreet- 
ly used;  is  a  highly  efficient  instrument  of  justice.  This  has 
appeared  at  various  places  in  the  present  volume  and  in 
"New  Criminal  Law."  It  can  cure  duplicity  and  mis- 
joinder of  counts,^^  enable  the  court  to  pass  a  lighter  sen- 
tence than  the  law  would  otherwise  permit/^  and  perform 
various  other  beneficent  offices  of  the  like  sort.^^  But,  as 
we  have  seen,^*  it  cannot  give  the  court  a  jurisdiction. 


Thornton,  13  Ire.  256.  And  see  S. 
V.  McNeill,  3  Hawks,  183.  But  both 
the  practice  and  decisions  of  the 
English  courts  have,  from  the  early 
times,  been  in  accord  with  the  doc- 
trine of  the  text.  See,  besides  Rex 
V.  Pickering,  supra,  Reg.  v.  Allen, 
1  B.  &  S.  850;  and  Reg.  v.  Mitchel, 
3  Cox  C.  C.  93.  And  it  is  the  same, 
so  far  as  adjudication  has  spoken, 
in  all  the  other  American  States. 
See,  in  addition  to  the  foregoing 
cases.  S.  v.  Fleming,  7  Humph.  152; 
Flanagan  v.  S.,  19  Ala.  546;  Drink- 
ard  V.  S.,  20  Ala.  9;  S.  v.  Primm.  61 
Mo.  166;  Brittain  v.  S.,  7  Humph. 
159;  Grant  v.  S.,  2  Coldw.  216.  This 
matter  is  more  fully  explained  in 
an  article  by  me  in  2  Southern  Law 
Rev.,  n.  s.,  346,  on  "Nolle  Prose- 
qui," reprinted  In  a  pamphlet.  For 
the  very  conclusive  case  of  Rex  v. 
Pickering,  not  then  before  me,  I  am 
indebted  to  an  able  brief,  by  Roger 
A.  Pryor,  In  the  malicious  prosecu- 
tion case  of  Moulton  v.  Beecher,  re- 


ported, without  the  arguments  or 
authorities,  8  Hun,  100.  Of  course, 
nolle  prosequi,  like  any  other 
docket  entry,  may,  with  leave  of 
court,  be  withdrawn  during  the 
term,  unless  Intervening  rights 
would  be  impaired.  S.  v.  Nutting, 
39  Me.  359;  Parry  v.  S.,  21  Tex.  746. 
See  ante,  §  1298. 

21.  Ante,  §  443  (2);  S.  v.  Mer- 
rill, 44  N.  H.  624;  C.  v.  Colton,  11 
Gray,  1;  C.  v.  Cain,  102  Mass.  487; 
S.  V.  Wood,  13  Minn.  121;  U.  S.  v. 
Scott,  4  Bis.  29. 

22.  S.  V.  Burke,  38  Me.  574. 

23.  C.  V.  Jenks,  1  Gray,  490;  C. 
V.  Tuck,  20  Pick.  356;  TJ.  S.  v. 
Peterson,  1  Woodb.  &  M.  305;  C. 
V.  Brlggs,  7  Pick.  177;  S.  v.  Bruce, 
24  Me.  71;  S.  v.  Whittier,  21  Me. 
341,  38  Am.  D.  272;  Jennings  v.  C, 
105  Mass.  586;  C.  v.  Wallace,  108 
Mass.  12;  Reid  v.  S.,  50  Ga.  556; 
C.  V.  Cohen,  120  Mass.  198. 

24.  Ante,  §  1392. 
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SOME  FURTHER  PROCEEDINGS  BRIEFLY  STATED. 


1397. 

Introduction. 

1398- 1400. 

Records  Mutilated  or, Lost 

1401. 

Petition  of  Review. 

1402, 1403. 

Mandamus. 

1404, 1405. 

Proliibition. 

1406-1411. 

Habeas  Corpus. 

1412- 1417. 

Equity  Jurisdiction. 

§  1397.  How  Chapter  divided. — In  the  brief  notice  of 
particular  steps  remaining  for  this  chapter  we  shall  con- 
sider, I.  Eecords  Multilated  or  Lost;  II.  Petition  of  Review; 
III.  Mandamus;  TV.  Prohibition ;  V.  Habeas  Corpus,  Yl. 
Equity  Jurisdiction  in  Criminal  Affairs. 

I.    Records  Mutilated  or  Lost. 

§  1398.  1.  The  Loss  of  a  Record — does  not  undo  what  it 
established,  but  it  may  be>  proved  by  extrinsic  evidence,  or 
its  existence  presumed.^^  Yet  practically,  for  the  protection 
of  a  party  after  the  loss,  or  for  the  preservation  of  the- 
memory  of  what  was  done,  some  special  step  may  be  re- 
quired; as,  the  granting  of  a  new  trial,^®  or  the  supplying  of 
a  record  or  a  part  thereof  on  due  proof  of  its  contents,^^ — 

25.    1  Greenl.  Ev.    &    509;    Far-      loss  of  warrant  before  service  court 


mers'  Bank  v.  Gilson,  6  Pa.  51 
Alston  V.  Alston,  4  S.  0.  116 
Rochell  V.  Holmes,  2  Bay,  487 
Weidman  v.  Kohr,  4  S.  &  R.  174 


may  issue  an  alias.     Clayton  v.  S., 
122  Ala.  91,  26  So.  118. 

27.    Goetz  V.  Koehler,  20  Bradw. 
233;  Jones  v.  S.,  67  Ga.  240;  S.  v. 


Silver  v.  S.,  17  Ohio,  365;  Taylor  v.  Stevisiger,  61  Iowa,  623;  Currey  v. 

C,  29  Grat.  780;   Small  v.  S.,  106  S.,  7  Bax.  154;   Bays  v.  S.,  6  Neb. 

Ind.  94;  S.  v.  "Whitney,  38  La.  Ann.  167;    Gillespie   v.    S.,    16    Tex.   Apt 

579;    Jernigan   v.    S.,    81   Ala.    58;  641;  Gammon  v.  Knudson,  46  Iowa, 

Drake  v.  Kinsell,  38  Mich.  232.  455. 
26.    S.  V.  Reed,  67  Mo.  36.     On 
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either  of  which  the  court  at  common  law,  sometimes  aided 
by  a  statute,  has  the  power  to  do. 

2.  A  Conviction  for  Crime — ^is  among  the  records  with- 
in this  rule.^® 

§  1399.  Papers  lost  from  the  Files,— it  is  but  repetition 
to  say,  may  thus  be  supplied  by  copies.  Some  of  the  cases 
proceed  on  the  idea  of  the  continued  existence  of  the  orig- 
inals, the  proven  copies  being  evidence  of  their  contents.^* 

§  1400.  If  the  Indictment  is  lost — ^before  trial,  the  prose- 
cuting officer  will  as  a  practical  question  apply  to  the  grand 
jury  for  a  new  one,  if  convenient;  and  meanwhile  the  prose- 
cution does  not  abate.^°  But  he  is  not  compelled  to  this 
course;  the  trial,  whether  the  loss  is  before  or  after  it  be- 
gins, may,  at  least  by  the  better  opinion,  proceed  on  a  sub- 
stituted copy,  if  exact,  and  the  proof  of  it  conclusive.*^' 
In  some  of  the  States  also,  this  is  specially  allowed  by 


28.  Butler  v.  Craig,  2  Har.  & 
McH.  214;  Hilts  v.  Colvin,  14  Johns. 
182;  Smith  v.  S.,  4  Greene  (Iowa), 
189;  C.  V.  Roark,  8  Cush.  210.  P. 
V.  Burke,  157  Mich.  108,  121  N.  W. 
282.  See  Bradburn  v.  S.,  47  Tex. 
Cr.  309,  65  S.  W.  519. 

29.  1  Chit.  Grim.  Law,  722; 
Eakin  v.  Vance,  10  Sm.  &  M.  549, 
48  Am.  D.  770;  Schwartz  v. 
Osthimer,  4  Ind.  109;  Ravenscroft 
V.  Giboney,  2  Mo.  1;  Dayrell  v. 
Bridge,  2  Stra.  1264;  Evans  v. 
Thomas,  2  Stra.  833;  Douglass  v. 
Yallop,  2  Bur.  722;  Robinson  v. 
fiavis,  1  Stra.  526;  Rash  v.  Whit- 
ney, 4  Mich.  495;  Comari  v.  S.,  4 
Blackf.  241;  Wilkerson  v.  Branham, 
5  Ala.  608;  Rex  v.  Bolton,  1  Stra. 
141;  Boswell  v.  Stewart,  11  Ala. 
629;  McElwee  v.  S.,  77  m.  493;  Reg. 
V.  Shellard,  9  Car.  &  P.  277;  Allen 
V.  S.,  21  Ga.  217,  68  Am.  D.  457; 
Dubois  V.  Thomas,  14  S.  C.  30. 

30.  C.    V.    Keger,    1    Duv.    240; 


Helm  V.  S.,  67  Miss.  562;  P.  v. 
Smith,  9  Cal.  Ap.  224,  98  P.  546; 
In  re  Jay,  10  Idaho,  540,  79  P.  202. 
31.  Millar  v.  S.,  2  Kan.  174; 
Buckner  v.  S.,  56  Ind.  208;  Bradford 
V.  S.,  54  Ala.  230;  S.  v.  Gardner, 
13  Lea,  134,  49  Am.  R.  660;  Epper- 
son V.  S.,  5  Lea,  291;  S.  v.  Shank, 
79  Iowa;  47;  Miller  v.  S.,  40  Ark. 
488;  S.  V.  Rivers,  58  Iowa,  102,  43 
Am.  R.  112;  S.  v.  Simpson,  67  Mo. 
647;  Roberson  v.  S.,  45  Fla.  94,  34 
So.  294;  S.  v.  Heard,  49  La.  Ann. 
375,  21  So.  632;  MoGuire  v.  S.,  76 
Miss.  504,  25  So.  495;  S.  v.  Mc- 
Carver,  194  Wo.  717,  92  S.  W.  684; 
S.  V.  Paul,  87  Mo.  Ap.  47;  Harmon 
V.  T.,  9  Okla.  313,  60  P.  115;  affirm- 
ing 5  Okla.  368,  49  P.  55;  Com.  v. 
Becker,  14  Pa.  Super.  Ct.  430;  S. 
V.  Circuit  Court,  20  S.  D.  122,  104 
N.  W.  1048;  Watson  v.  S.  (Tex. 
1899),  50  S.  W.  340;  Goodman  v. 
S.,  161  Ind.  629,  69  N.  E.  442;  p[ 
V.  Smith,  9  Cal.  Ap.  224,  98  P.  545. 
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statutes;  ^^  in  the  absence  whereof,  there  is  perhaps  a  State 
or  two  wherein  this  proceeding  is  rejected.^^  A  mere  im- 
perfect copy,  depending  on  the  meory  of  witnesses  and 
oral  testimony,  is  subject  to  special  objections,  which  prob- 
ably ought  to  be  conclusive.^*  When  the  loss  is  after  con- 
viction, it  may  be  supplied  by  copy.^^  An  indictment  ac- 
cidentally cut  into  three  pieces  was  held  not  to  be  thereby 
destroyed,  but  adequate  at  the  trial.^® 

II.    Petition  of  Review. 

§  1401.  In  some  of  our  States, — there  are  statutes  au- 
thorizing a  petition  or  writ  of  review,  after  judgment.  The 
Maine  statute  was  held  to  extend  only  to  civil  cases,  not  in- 
cluding criminal.^^  This  proceeding  is  seldom  heard  of  in 
any  criminal  case. 

III.    Mandamus. 

§  1402.  In  Criminal  Cases, — the  writ  of  mandamus  is 
available  the  same  as  in  civil.^* 

32.  S.  V.  Elliott,  14  Tex.  423;  S.  Ganaway  v.  S.,  22  Ala.  772,  774. 
V.  Adams,  17  Tex.  232,  237;  Clam-  But  see  Bradford  v.  S.,  supra.  See 
pitt  V.  S.,  3  Tex.  Ap.  638;  Beardall     also  Reinhart  v.  S.,  29  Ga.  522. 

V.  S.,  4  Tex.  Ap.  631;  Graham  v.  S.,  34.    Bradshaw  v.  C,  supra;  Buck- 

43  Tex.   550;    Boyd  v.  S.,  6  Coldw.  ner  t.   S.,   supra. 

1;   Freeman  v.  S.,  6  Tex.  Ap.  462;  35.     Mount  v.  S.,  14  Ohio,  295,  45 

Schultz  V.   S.,   15   Tex.  Ap.   258,   49  Am.  D.  542;   Smith  v.  S.,  4  Greene 

Am.  R.  194;   S.  v.  Thomas,  39  La.  (Iowa),  189;    S.  v.  Strayer,  58  W. 

An.  318;   Ward  v.  S.,  78  Ala.  455;  Va.    676,    52    S.   E.    862. 

Turner  v.  S.,  7  Tex.  Ap.  596;  Magee  36.    C.  v.  Roland,  97  Mass.   598. 

V.  S.,  14  Tex.  Ap.  366;  Strong  v.  S.,  37.     Wells's   Case,   2   Greenl.   322. 

18  Tex.  Ap.  19.     See  Thompson 'v.  See  P.  v.  Carnal,  2  Said.  463;  P.  v. 

S.,  54  Miss.  740;  McDowell  v.  S.,  55  Clark,    3    Seld.    385. 

Tex.   Cr.   Ap.   596,   li7   S.   W.   831;  38.     P.    v.    Swift,    59    Mich.    529; 

Carter  v.  S.,  41  Tex.  Cr.  608,  58  S.  Reg.  v.  Central  Crlm.  Ct.,  11  Q.  B. 

W.  80;   Kelly  v.  S.,  59  Tex.  Cr.  Ap.  D.   479,   15  Cox,  C.   C.  324;    Rex  v. 

14,  127  S.  W.  544;   Roberson  v.  S.,  Middlesex  Justices,  2  Q.  B.  D.  516; 

45  Fla.  94,  34  So.  294;   Harmon  v.  Reg.   v.   Brown,   7  Ellis   &  B.   757; 

T.,   9   Okla.   313,   60   P.   115.  Ex    parte    Mahone,    30    Ala.    49,    68 

33.  Boyd  v.  S.,  supra;  Bradshaw  Am.  D.  Ill;  Rex  v.  Broderip,  7  D. 
V.  C,  16  Grat.  507,  86  Am.  D.  722;  &  R.   861.   5  B.   &  C.   239;    Reg.  v. 
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§  1403.  When. — It  is  employed  only  where  there  is  a 
specific  right,^"  and  no  other  specific  remedy.*"  It  compels 
the  inferior  court  to  do  its  duty,*^ — to  act  in  the  case,  but 
does  not  determine  what  the  action  shall  be.*^ 


Adamson,  1  Q.  B.  D.  201;  P.  v. 
Genet,  59  N.  Y.  80,  17  Am.  R,  315; 
Rex  V.  Robinson,  2  Smith,  274;  Reg. 
V.  Mainwaring,  EUis,  B.  &  B.  474; 
Hale  V.  P.,  73  HI.  203;  Coit  v.  S., 
28  Ark.  417;  S.  v.  Hawes,  43  Ohio 
St.  16.  But  see  S.  v.  Gracey,  11 
Nev.  223.  See  S.  v.  Judges  of  the 
Ninth  and  Seventeenth  Judicial 
Districts,  29  La.  Ann.  785;  Ben- 
ners  v.  S.,  124  Ala.  97,  26  So.  942; 
Hayes  v.  Stewart,  7  Idaho,  193,  61 
P  591.;  Youngberg  v.  S.,  70  Kan. 
299,  78  P.  422  (to  stay  execution); 
Com.  V.  Berry,  29  Ky.  L.  234,  92 
S.  W.  936;  S.  ex  rel.  Guion  v. 
Brunot,  104  La.  237,  28  So.  966; 
(to  hold  preliminary  examination). 
S.  V.  Smith,  69  Ohio  St.  196,  68  N. 
E.  1044;  S.  V.  Circuit  Court,  20  S. 
D.  122,  104  N.  W.  1048. 

39.  P.  V.  Swift,  supra;  S.  v.  Rey- 
nolds, 18  Neb.  431;  Braconler  t. 
Packard,  136  Mass.  50. 

40.  Hale  v.  P.,  73  111.  203;  Rex 
V.  Barker,  3  Bur.  1265;  Rex  v.  Can- 
terbury, 8  East,  213,  219;  Sprag- 
gins  V.  Humphries,  Cooke,  160;  P. 
V.  Brooklyn,  1  Wend.  318,  19  Am. 
D.  502;  Rex  v.  Windham,  Cowp.  377, 
378;  Rex  v.  Chester,  1  T.  R.  396; 
S.  V.  Moore  Justices,  2  Ire.  430; 
Etheridge  v.  Hall,  7  Port.  47;  King 
"William  Justices  v.  Munday,  2 
Leigh,  165,  21  Am.  D.  604;  S.  v. 
Dunn,  Minor,  46,  12  Am.  D.  25; 
S.  V.  HoUlday,  3  Halst.  205;  Com- 
missioners V.  Lynah,  2  McCord,  170; 
In  re  Morris  v.  Mechanics'  Bank,  10 
Johns.  484;  Ex  parte  Nelson,  1  Cow. 
417. 


41.  C.  V.  Hampden,  2  Pick.  414; 
Chase  v.  Blackstone  Canal,  10  Pick. 
244;  Springfield  v.  Hampden,  4  Pick. 
68;  Johnson  v.  Randall,  7  Mass. 
340;  Strong,  Petitioner,  20  Pick. 
484;  Carpenter  v.  Bristol,  21  Pick. 
258;  S..  V.  Richmond  Justices,  Dud- 
ley, Ga.  37;  Gillespie  v.  Wood,  4 
Humph.  437;  Ex  parte  Bostwick, 
1  Cow.  143;  Reg.  v.  Adamson,  1 
Q.  B.  D.  201;  Reg.  v.  Middlesex 
Justices,  2  Q.  B.  D.  516;  In  re 
Turner,  5  Ohio,  542;  Steinkraus  v. 
Hurlbert,    20    Neb.    519. 

42.  C.  V.  Judges  of  Common 
Pleas,  3  Binn.  273;  Roberts  v.  Hols- 
worth,  5  Halst.  57;  Squier  v.  Gale, 
1  Halst.  157;  Gunn  v.  Pulaski,  3 
Pike,  427;  S.  v.  Tippecanoe,  45  Ind. 
501;  Life  and  Fire  Ins.  Co.  v. 
Adams,  9  Pet.  573;  Chase  v.  Black- 
stone  Canal,  10  Pick.  244;  Morse, 
Petitioner,  18  Pick.  443;  Ex  parte 
Hoyt,  13  Pet.  279;  P.  v.  Steele,  2 
Barb.  397;  Ex  parte  Flippin,  94 
XJ.  S.  348;  Reg.  v.  Mainwaring, 
Ellis,  B.  &  E.  474;  Beecher  v.  An- 
derson, 45  Mich.  543.  Mandamus 
will  lie  to  compel  a  justice  to  issue 
a  warrant.  Benners  v.  S.,  124  Ala. 
97,'  26  So.  942;  or  to  hold  a  prelim- 
inary examination.  S.  ex  rel.  Guion 
V.  Brunot,  104  La.  237,  28  So.  996; 
to  compel  a  trial  court  to  proceed 
with  a  trial.  Hayes  v.  Stewart,  7 
Idaho,  193,  61  P.  591;  S.  v.  Smith, 
69  Ohio  St.  196,  68  N.  B.  1044; 
to  compel-  the  court  to  recognize 
the  district  attorney  as  the  prose- 
cuting officer  for  the  State.  S.  ex 
rel.  MuUer  v.  Brown,  106   La.   437. 
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IV.    Prohibition. 

§  1404.  Its  Functions. — Inferior  courts,  said  Kent,  J., 
"can  be  compelled  to  duty  by  a  mandamus;  they  can  be 
restrained  from  usurpation  by  prohibition. "  *^ 

§  1405.  In  Criminal  Cases, — ^it,  like  mandamus  may  be 
employed  the  same  as  in  civil.**  But  under  the  United 
States  statute  it  is  a  civil  remedy  even  when  instituted  to 
arrest  a  criminal  prosecution.*^ 

V.    Habeas  Corpus. 

§  1406.  Origin  and  Nature. — This  is  a  common  law  writ, 
the  procedure  whereunder  was  early  modified  in  some  de- 


31  So.  50;  to  compel  a  sheriff  to 
imprison  a  convict.  Waite  v.  Wash- 
ington. 44  Mich.  388,  6  N.  W.  874; 
to  compel  a  court  stenographer  to 
furnish  defendant,  appealing  from 
a  sentence  of  death,  with  the  min- 
utes without  cost.  S.  ex  rel.  Mar- 
tin V.  WofCord,  121  Mo.  61,  25  S.  W. 
851;  to  •  certify  copies  of  indict- 
ments. S.  V.  Circuit  Court,  etc.,  20 
S.  D.  122,  104  N.  W.  1048;  and  to 
comjfel  a  judge  to  issue  a  death 
warrant.  S.  v.  Superior  Court  of 
Pierce  County,  25  Wash.  771,  65  P. 
183.  Mandamus  will  not  lie  to  com- 
pel a  judge  to  certify  a  document 
as  correct  of  which  he  has  no  per- 
sonal knowledge.  Walker  v.  Su- 
perior Court,  139  Cal.  108,  72  P. 
829;  or  to  reduce  the  amount  of 
bail.  Monroe  v.  Berry,  29  Ky.  L. 
602,  94  S.  W.  38;  or,  in  any  way  to 
control  judicial  discretion.  S.  v. 
Hart,  19  Utah,  438,  57  P.  415;  S. 
V.  Superior  Court  of  Pierce  County, 
25  Wash.  71,  65  P.  183. 

43.  P.  V.  Chenango  Sessions,  2 
Caines  Cas.  319;  S.  v.  Hopkins, 
Dudley,  S.  C.  101;   Ex  parte  Keel- 


ing, 50  Ala.  474.  Prohibition  to  re- 
strain trial  on  void  indictment. 
Terrill  v.  Superior  Court  of  Santa 
Clara  County,  127  Cal.  XXIII,  60  P. 
38;  or  conviction  under  a  void  or- 
dinance. Judy  V.  Lashley,  50  W. 
Va.  628,  57  L.  R.  A.  413,  41  S.  E. 
197;  or  where  judge  was  about  to 
grant  an  improper  order  for  a  new- 
trial.  P.  V.  Court  of  General  Ses- 
sions, 98  N.  Y.  S.  557,  112  A.  D.. 
424',  .20  N.  Y.  Cr.  52,  185  N.  Y.  504,. 
78  N.  E.  149.  Writ  was  denied! 
where  .  court  had  j[urisdiotion.  S- 
ex  rel.  Danbert  v.  Arnauld,  52  La:. 
Ann.  1079,  27  So.  589;  Woods  v. 
Cottrell,  55  W.  Va.  476,  47  S.  E.  275. 
65  L.  R.  A.  616,  104  Am.  St  1004. 

44.  Reg.  V.  Herford,  3  Ellis  &  B. 
115;  Mayo  v.  James,  12  Grat.  17- 
P.  V.  Whitney,  47  Cal.  584.  See- 
further,  as  to  when  the  writ  will  lie, 
S.  v.  Nathan,  4  Rich.  513;  Ex  parte- 
Smith,  23  Ala.  94;  S.  v.  Simons,  Z 
Speers,  761;  S.  v.  Leonard,  3  Rich.. 
111. 

45.  Farnsworth  v.  Montana,  129' 
U.  S.  104. 
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gree  by  English  statutes,*®  and  in  this  country  it  is  various- 
ly so  by  national  and  State  legislation.*'^  It  is  employed 
equally  in  civil  and  criminal  causes,  and  to  set  free  persons 
wrongfully  restrained  of  liberty.  In  criminal  practice,  its 
principal  though  not  absolutely  exclusive  uses  are — 

§  1407.  First,  Bail. — To  bring  up  prisoners  for  release 
on  bail.** 

§  1408.  Secondly,  To  transfer  Prisoners — from  one 
court  to  another,  from  the  jail  to  the  court,  and  the  like,  be- 
fore and  during  the  trial.*^ 

§  1409.  Thirdly,  Witness. — To  bring  an  imprisoned 
witness  into  court.^" 

§  1410.  1.  Fourthly,  To  set  free  from  Imprisonment. — 
There  are  circumstances  in  which  release  from  imprison- 
ment in  a  criminal  cause  may  be  had  under  the  great  writ  of 


46.  3  Bl.  Com.  129-138;  Bac.  Abr. 
Habeas  Corpus;  Ware  v.  Sanders, 
146  Iowa,  233,  124  N.  W.  1081;  P. 
V.  Ktthne,  57  Misc.  30,  107  N.  Y.  S. 
1020. 

47.  Ex  parte  Bridges,  2  Woods, 
428;  S.  V.  Guest,  6  Ala.  778;  P.  v. 
Liscomb,  60  N.  Y.  559,  19  Am.  H, 
211;  Ex  parte  Randolph,  2  Brock, 
447;  Porter  v.  Porter,  60  Fla.  407, 
53  So.  546;  Seryonltz  v.  S.,  133  Wis. 
231,  113  Isr..W."277. 

48.  Ante,  §  251  (2);  Rex  v. 
Mlckal,  11  Mod.  261;  Ex  parte  Mc- 
Kinney,  5  Tex.  Ap.  500;  Ex  parte 
Foster,  5  Tex.  Ap.  625,  32  Am.  R. 
577;  Hernandez  v.  S.,  4  Tex.  Ap. 
425;  Williamson  v.  Lewis,  39  Pa. 
«.  See  In  re  Peoples,  47  Mich.  626; 
S.  V.  Hayden,  35  Minn.  283;  Parmer 
T.  Lewis,  92  Ind.  444,  47  Am.  R.  153; 
P.  V.  Donohue,  14  Hun,  133;  Ex 
parte  Hopkins,  17  Cox  C.  C.  444; 
In  re  Eberle,  44  Kan.  472;  Dincker- 
looker  v.  Marsh,  75  Ind.  548, 

49.  1  Tldd  Pr.  (8th  Ed.)  350, 
351;    S.  V.  Wilson,  38   Conn.  126; 


Rex  V.  Spragg,  2  Bur.  930;  Ex  parte 
Griffiths,  5  B.  &  Aid.  730;  Donnelly 
V.  S.,  2  Butcher,  463. 

50.  Arch.  Crim.  PI.  &  Ev.  19th 
Ed.  320;  Rex  v.  Burbage,  3  Bur. 
1440;  Wattles  v.  Marsh,.  5  Cow. 
176;  Hancock  v.  Parker,  100  Ky. 
143,  37  S.  W.  594,  18  Ky.  Law, 
622;  an  order  for  production  of 
imprisoned  witness  is  discretion- 
ary. P.  V.  Putnam,  129  Cal.  258,  61 
P.  961;  but  the  majority  of  the 
cases  hold  that  the  writ  must  issue, 
and  the  imprisoned  witness  be 
brought  to  court  at  the  expense,  of 
the  state,  by  reason  of  the  right  of 
the  accustomed  to  compulsory  pro- 
cess to  secure  his  witnesses.  Hay- 
den V.  Com.,  140  Ky.  634,  131  S. 
W.  521.  The  writ  addressed  to  a 
prisoner  is  not  the  prerogative 
writ  at  common  law  but  merely 
court  process  of  the  court  from 
which  it  Issues.  In  re  Thaw,  166 
Fed.  71,  91  C.  C.  A.  657.  See  also, 
172  Fed.  288. 
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habeas  corpus  ad  subjiciendum.^^  We  have  some  minor 
•difference  as  to  when  this  will  be  done,  but  the  following 
propositions  express  the  general  doctrine — 

2.  Not  Writ  of  Error. — The  habeas  corpus  is  not  a  sub- 
stitute for  a  writ  of  error,  and  on  a  judgment  simply  er- 
roneous but  not  void  it  will  not  lie;  ^^  for  example,  this  is  so 
on  a  sentence  for  a  longer  period  than  the  law  warrants,^^ 
or  on  an  unauthorized  sentence  to  hard  labor,^*  or  on  a 
sentence  had  on  a  trial  after  the  defendant  has  been  once  in 
jeopardy,^^  or  after  a  trial  unlawfully  denying  a  jury,^" 
or  after  a  conviction  on  an  indictment  regular  on  its  face 
yet  alleged  never  to  have  been  found  by  the  grand  jury.^'^ 
An  analogous  proposition  is  that — 


51.  3  Bl.  Com.  131. 

52.  In  re  Greenough,  31  Vt.  279; 
BetheU's  Case,  1  Salk.  348;  Ex 
parte  Parks,  1  Hughes,  604;  Riley's 
■Case,  2  Pick,  172;  Cooke,  Petitioner, 
15  Pick.  234;  Ex  parte  Shaw,  7 
•Ohio  St.  81,  70  Am.  D.  55;  Emanuel 
V.  S.,  36  Miss.  627;  Ex  parte  Kel- 
logg, 6  Vt.  509;  Ex  parte  Ah  Sam, 
83  Cal.  620;  In  re  Swan,  150  U.  S. 
637;  Ex  parte  Williams,  1  Wash. 
Ter.  240;  Lowery  v.  Howard,  103 
Ind.  440;  Ex  parte  Hubbard,  65 
Ala.  473;  In  re  Morris,  39  Kan.  28, 
7  Am.  St.  512;  S.  v.  Sheriff,  37  La. 
Ann.  617;  S.  v.  Orton,  67  Iowa,  554; 
"Wentworth  v.  Alexander,  66  Ind. 
39;  Ex  parte  Clark,  85  Cal.  203; 
In  re  Coffeen,  38  Mich.  311;  Felts 
■V.  Murphy,  201  U.  S.  123,  50  L.  Ed. 
€89,  26  S.  Ct.  366;  Valentina  v. 
Mercer,  201  U.  S.  131,  26  S.  Ct.  368, 
SO  L.  Ed.  693;  Welty  v.  Ward, 
164  Ind.  457,  73  N.  E.  889;  Ex  parte 
Mitchell,  104  Mo.  121,  16  S.  W. 
118,  24  Am.  St.  324;  Copenhaver 
T.  Stewart,  118  Mo.  377,  24  S.  W. 

161,  40  Am.  St,  382;  Ex  parte 
€lark,  128  U.  S.  395,  32  L.  Ed.  487, 
S    S.   Ct.   2;    In   re   Lewis,   114   F. 


963;  In  re  Doyle,  26  Colo.  52,  55 
P.  1080;  Davis  v.  Smith,  7  Ga.  Ap. 
192,  66  S.  E.  401;  Ex  parte  Justus, 
3  Okla.  Cr.  Ill,  104  P.  933;  Ex  parte 
Flowers,  2  Okla.  Cr.  430,  101  P.  860. 

53.  In  re  Graham,  74  Wis.  450, 
17  Am.  St.  174;  In  re  Graham,  138 
XJ.  S.  461;  Ex  parte  Simmons,  62 
Ala.  416;  Connella  v.  Haskell,  87 
C.  C.  A.  Ill,  158  P.  285. 

54.  Ex  parte  Bond,  9  S.  C.  80; 
P.  V.  Kelly,  32  Hun,  536. 

55.  Ex  parte  Snyder,  29  Mo.  Ap. 
256;  Ex  parte  King,  10  Cal.  Ap. 
1082,  101  P.  810;  Ex  parte  John- 
son, 1  Okla.  Cr.  286,  97  P.  1023. 

56.  Ex  parte  Miller,  82  Cal.  454; 
Ex  parte  Brandon,  49  Ark.  143. 

57.  Ex  parte  Twohig,  13  Nev. 
302.     For  other  criminal  cases,  see 

■Bronk  v.  S.,  43  Fla.  461,  99  Am.  St. 
119,  31  So.  248;  P.  v.  Jones,  173 
111.  316,  50  N.  E.  1051;  P.  v.  Mur- 
phy, 188  111.  144,  58  N.  E.  984;  P. 
V.  Murphy,  212  111.  584,  72  N.  E. 
902;  In  re  Jarvis,  66  Kan.  329,  71 
P.  576;  In  re  Bishop,  172  Mass.  35, 
51  N.  E.  191; 'In  re  Sellers,  186 
Mass.  301,  71  N.  E.  542;  In  re 
Lewis,    124    Mich.    199,    82    N.    W. 
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3.  Jurisdiction. — While  the  defendant  will  not  be  dis- 
charged on  this  writ  for  an  error  in  the  procedure,  he  will 
on  any  procedure  conducted  without  jurisdiction  in  the 
court.^*    For  the  judgment  is  void.    And — 

4.  Any  Void  Judgment — under  which  the  prisoner  is 
held,  but  no  merely  voidable  one,  justifies  his  discharge  on 
habeas  corpus;  and  so  does  the  detaining  of  him  after  his 
term  of  imprisonment  has  expired.^^ 


816;  S.  V.  Phillips,  73  Minn.  77, 
75  N.  W.  1029;  Ex  parte  Grubbs, 
79  Miss.  358,  30  So.  708;  In  re  Clark, 
28  Utah,  268,  78  P.  475;  L.  v.  Gar- 
lington,  56  S.  C.  413,  34  S.  E.  689; 
Ex  parte  Hornung,  81  Kan.  180, 
105  P.  23. 

58.  Ex  parte  Carll,  106  TJ.  S. 
521;  S.  V.  Hennepin  Sheriff,  24 
Minn.  87;  In  re  Eldred,  46  Wis. 
530;  Ex  parte  McKivett,  55  Ala. 
236;  In  re  Loney,  134  U.  S.  372; 
In  re  Green,  134  TJ.  S.  377;  In  re 
Grimley,  137  U.  S.  147;  Ex  parte 
Prince,  27  Fla.  196,  26  Am.  St.  67; 
In  re  Permstick,  3  Wash.  672,  28 
Am.  St.  80;  Ex  parte  Spencer,  83 
Cal.  460;  Ex  parte  Snyder,  29  Mo. 
Ap.  256;  Ex  parte  Millett,  37  Mo. 
Ap.  76;  Davis  v.  Beason,  133  TJ.  S. 
333;  In  re  Wight,  134  U.  S.  136; 
In  re  Cortes,  136  TJ.  S.  330;  In  re 
Graham,  74  Wis.  450;  Wright  v. 
Wright,  74  Wis.  439;  In  re  Morris, 
39  Kan.  28,  7  Am.  St.  512;  In  re 
Mayfleld,  141  U.  S.  107;  Sennott's 
Case,  146  Mass.  489,  4  Am.  St.  344; 
Ex  parte  Mason,  105  TJ.  S.  696; 
Jamison  v.  Wimbish,  130  Fed.  351; 
reversed  in  Wimbish  v.  Jamison, 
199  TJ.  S.  599,  26  S.  Ct.  747;  In  re 
Reese.  47  C.  C.  A.  87,  107  F.  942; 
Osborne  v.  S.,  33  Fla.  162,  25  L. 
R.  A.  120,  39  Am.  St.  99,  14  So.  588; 
In  re  Norton,  64  Kan.  642,  68  P. 
639;   In  re  Jewett,  69  Kan.  830,  77 


P.  567;  Tuttle  v.  Lang,  100  Me.  123, 
60  A.  392;  P.  v.  Warden  of  City 
Prison,  76  N.  Y.  S.  286,  37  Misc. 
635,  16  N.  Y.  Cr.  405;  S.  v.  Baever- 
stadt,  12  N.  D.  527,  97  N.  W.  548; 
Ex  parte  Stephens,  100  Tex.  107, 
94  S.  W.  327;  S.  v.  Huegin,  110  Wis. 
189,  86  N.  W.  1046,  62  L.  R.  A.  700; 
Ex  parte  Davis  (Nev.  1910),  110 
P.  1131;  Ex  parte  Van  Hoeston 
(Nev.   1910),   110   P.   1135. 

59.  Ex  parte  Lange,  18  WaL 
163;  Cropper  v.  C,  2  Rob.  (Va.), 
842;  Ex  parte  Edwards,  11  Ma. 
174;  Miller  v.  Snyder,  6  Ind.  1; 
Perry  v.  S.,  41  Tex.  488;  Holman 
V.  Austin,  34  Tex.  668;  P.  v.  Lis- 
comb,  60  N.  Y.  559,  19  Am.  R. 
211;  Ex  parte  Parks,  93  TJ.  S.  18; 
S.  V.  Gray,  8  Vroom,  368;  Feeley's 
Case,  12  Cush.  598;  Ex  parte 
Schwartz,  2  Tex.  Ap.  74;  Geyger  v. 
Stoy,  1  Dall.  135;  Herrick  v.  Smith, 
1  Gray,  1,  61  Am.  D.  381;  TJ.  S.  v. 
Pridgeon,  153  U.  S.  48;  Ex  parte 
Farnham,  3  Colo.  545;  Ex  parte 
Dickerson,  30  Tex.  Ap.  448;  C.  v. 
Lecky,  1  Watts,  66,  26  Am.  D.  37; 
Ex  parte  McGill,  6  Tex.  Ap.  498; 
Ex  parte  Simmons,  62  Ala.  416;  Ex 
parte  Bushnell,  9  Ohio  St.  77;  Ex 
parte  Mooney,  26  W.  Va.  36,  55 
Am.  R.  59 ;  In  re  Franklin,  77  Mich. 
615;  C.  V.  Whitman,  243  111.  271, 
90  N.  E.  924;  Ex  parte  Turner,  3 
Okla.    Cr.    104    P.    1071;    Davis    v 
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5.  Evidence. — This  process  will  not  lie  to  release  a 
prisoner  from  a  sentence  rendered  contrary  to  the  facts,  or 
on  evidence  insufficient.®"    And — 

6.  Judicial  Sentence. — Generally  but,  we  see,  with  ex- 
ceptions, this  is  not  the  remedy  where  the  imprisonment  is 
on  a  judicial  sentence.*^ 

7.  Unconstitutional. — ^AU  proceedings  on  an  unconstitu- 
tional statute  or  by-law,  and  all  other  proceedings  in  gen- 
eral contrary  to  the  Constitution,  are  void,  not  simply 
voidable.  Therefore,  though  it  does  not  seem  right  to  de- 
cide a  grave  constitutional  question  so  summarily  as  on 
habeas  corpus,  most  courts  deem  themselves  compelled  to 
do  it;  for  one  imprisoned  on  a  void  process  or  record  is  al- 
ways entitled  to  his  discharge.*^ 

8.  No  Crime — ^Where  the  allegation  against  an  indicted 
or  convicted  prisoner  discloses  no  crime,  it  seems  to  fol- 


Smith,  7  Ga.  Ap.  192,  66  S.  B.  401; 
Ex  parte  Gudenoge,  2  Okla.  Or.  110, 
100  P.  39;  Ex  parte  Harrison,  212 
Mo.  88,  110  S.  W.  709;  Ex  parte  Cox 
(Tex.  1907),  109  S.  W.  369. 

60.  In  re  Newton,  16  C.  B.  97, 
30  Eng.  L.  &  Eq.  432;  Griffin  v. 
S.,  5  Tex.  Ap.  457;  S.  v.  Fenderson, 
28  La.  Ann.  82;  P.  v.  St.  Dominick 
Sisters,  34  Hun,  463. 

61.  Ex 'parte  Lees,  Ellis,  B.  &  B. 
828;  P.  V.  Shea,  3  Par.  Cr.  562; 
In  re  Baton,  27  Mich.  1;  Ex  parte 
Winston,  9  Nev.  71;  Ex  parte  Hart- 
man,  44  Cal.  32;  Ex  parte  Max,  44 
Cal.  579;  C.  v.  Deacon,  8  S.  &  R. 
72;  Semler's  Petition,  41  Wis.  517; 
O'Malia  v.  Wentworth,  65  Me.  129; 
Ex  parte  Jilz,  64  Mo.  205,  27  Am. 
R.  218;  In  re  Toney,  11  Mo.  661; 
Ex  parte  Van  Hagan,  25  Ohio  St. 
426;  Ex  parte  Shaw,  7  Ohio  St.  81; 
Lark  v.  S.,  55  Ga.  435;  Parker  v. 
S.,  5  Tex,  Ap.  579;  C.  v.  Whitney, 
10  Pick.  434;  Emanuel  v.  S.,  36 
Miss.  627;   In  re  O'Connor,  6  Wis. 


288;  Ex  parte  Fis:her,  6  Neb.  309; 
Ex  parte  Oliver,  3  Tex.  Ap.  345; 
Phillips  V.  Welch,  12  Nev.  158; 
Cathing  v.  S.,  62  Ga.  243. 

62.  Ex  parte  Mato,  19  Tex.  Ap. 
112  (overruling  Parker  v.  S.,  5  Tex. 
Ap.  579);  Ex  parte  Siebold,  lOO 
U.  S.  371;  Brown  v.  Duffus,  66 
Iowa,  193;  Ex  parte  Rosenblatt.  19 
Nev.  439,  3  Am.  St.  901;  Ex  parte 
Farley,  40  Fed.  66;  Ex  parte  Grace, 
9  Tex.  Ap.  381;  In  re  Ah  Jow,  29 
Fed.  181,  12  Saw.  88;  Ex  parte 
Royall,  117  U.  S  241;  Nielsen,  Peti- 
tioner, 131  tr.  S.  176.  Contra,  Ex 
parte  Boenninghausen,  21  Mo.  Ap. 
267,  271,  otherwise  by  the  majority 
of  the  Supreme  Court,  Ex  parte 
Boenninghausen,  91  Mo.  301;  see 
also  Hardee  v.  Brown  (Fla.  1908), 
47  So.  834;  Ex  parte  Johnson,  1 
Okla.  98  P.  461;  Ex  parte  Harrison, 
212  Mo.  88,  110  S.  W.  709;  Ex  parte 
Hollman,  79  S.  Car.  9,  60  S.  B.  19; 
Servonitz  v.  S.,  133  Wis.  231,  113 
N.  W.  277. 
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low,  and  there  are  cases  holding,  that  he  may  be  set  at  lib- 
erty on  this  writ**  Still  if,  however  defectively,  the  re- 
cord shows  that  an  offense  within  the  jurisdiction  of  the 
court  was  meant  to  be  charged,  the  habeas  corpus  is  not 
the  appropriate  remedy.**  Such  appears  to  be  in  brief  the 
true  distinction  on  a  question  not  very  clear  in  the  authori- 
ties. 

9.  A  Sentence  not  originally  Void, — but  afterward  ap- 
pearing unauthorized  as  to  a  separable  part,  has  been  held 
to  justify  the  habeas  corpus  after  the  prisoner  has  served 
out  the  valid  part.®^  But  this  doctrine  has  not  met  with 
general  approval  from  the  profession;  comparing  it  with 
the  foregoing  propositions,  we  see  this  to  be  only  the  com- 
mon case  of  sentence  voidable  not  void,  and  the  law's  step 
to  make  it  void  is  a  writ  of  error,  not  habeas  corpus. 

§  1411.  Other  Questions — sometimes  arise  under  this 
writ,*'  but  the  proceeding  is  not    so    distinctively   crimi- 


63.  Ex  parte  McNulty,  77  Cal. 
164,  11  Am.  St.  257;  Ex  parte  Far- 
ley, 40  Fed.  66;  Ex  parte  Kearny, 
55  Cal.  212;  Ex  parte  Kramer,  19 
Tex.  Ap.  123;  In  re  Buell,  3  Dil. 
116;  Ex  parte  Farrell,  36  Mont.  254, 
«2  P.  785. 

64.  McLaughlin  v.  Etchlson,  127 
Ind.  474,  22  Am.  St.  658;  Prohil)- 
itory  Amendment  Cases,  24  Kan. 
700.  See  Ex  parte  Phillips,  57  Miss. 
357;  Ex  parte  Kell,  85  Cal.  309; 
Ex  parte  Wolf,  55  Tex.  Cr.  231,  115 
S.  W.  1192;  Ex  parte  Webb  (Tex. 
1908),  113  S.  W.  545;  In  re  Cald- 
well, 82  Neb.  544,  118  N.  W.  133; 
Rhyn  v.  McDonald,  82  Neb.  552,  118 
N.   W.   136. 

65.  P.  V.  Liscomb  (Tweed's  Case), 
60  N.  Y.  559,  19  Am.  R.  211,  yet 
English  counsel  relying  on  a  sup- 
posed error  Just  like  this  did  not 
trust  the  habeas  corpus  but  brought 
a  writ  of  error.    Ante,  §  1327,  note. 


66.  United  States  and  States. 
As  between  the  State  and  United 
States  tribunals,  see  Ex  parte 
Bridges,  2  Woods,  428;  Tarble's 
Case,  13  Wal.  397;  Ex  parte  Le 
Bur,  49  Cal.  159;  Ex  parte  Robin- 
son, 6  McLean,  355;  In  re  Carlton, 
7  Cow.  471;  Nauer  v.  Thomas,  13 
Allen,  572;  In  re  Bull.  4  Dil.  323; 
In  re  Alsberg,  16  Bankr.  Reg.  116; 
In  re  Wood,  140  U.  S.  278;  In  re 
Miller,  42  Fed.  Rep.  307;  In  re 
Wong  Yung  Quy,  6  Saw.  237;  In 
re  Neagle,  135  U.  S.  1;  In  re  Jugiro, 
140  U.  S.  291;  In  re  Duncan,  139 
U.  S.  449. 

United  States.  As  beween  the 
United  States  tribunals,  see  Ex 
parte  Lange,  18  Wal.  163;  In  re 
Callicot,  8  Blatch.  89;  Ex  parte 
Yerge,  8  Wal.  85;  In  re  Lancaster, 
137  U.  S.  393;  Ex  parte  Farley,  40 
Fed.  Rep.  66;  In  re  Seine,  42  Fed. 
Rep.  545;  Ex  parte  Hung  Hang, 
108  U.  S.  552. 
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nal  ^''  as  to  require  their  exposition  here. 

VI.    Equity  Jurisdiction  in  Criminal  Affairs. 

§1412.  No  Direct.— "This  court,"  said  Lord  Eldon, 
sitting  in  an  equity  tribunal,  "has  no  jurisdiction  in  mat- 
ters of  crime. ' '  ®*  And  there  is  believed  to  be  no  excep- 
tion to  the  proposition  that  equity  pertains  to  civil  affairs 
alone,  having  no  connection  with  criminal.®®    Still, — 

§  1413.  As  the  Same  Facts — on  which  an  indictment 
proceeds  may  be  the  subject  of  a  common  law  action,''''  so 
also  they  may  be  of  a  suit  in  equity.''^    To  illustrate, — 

§  1414.  Equity  will  not  enjoin — criminal  proceedings.'^^ 
Even  if  it  had  jurisdiction  over  crime,  it  could  not;  because 


other  Points.  See  Pitner  v.  S., 
44  Tex.  578;  Ex  parte  Maxwell,  H 
Nev.  428;  S.  v.  Stalnaker,  2  Brev. 
44;  Slns's  Case,  7  Cush,  285;  In  re 
Hughes,  Phillips,  N.  C.  57;  Ex  parte 
Bowen,  46  Cal.  112;  Fleming  v. 
Clark,  12  Allen,  191;  P.  v.  Brady, 
56  N.  Y.  182;  Ex  parte  Page,  49 
Mo.  291;  In  re  Burrus,  136  TJ.  S. 
586;  In  re  Barry,  136  U.  S.  597; 
Ex  parte  Ah  Men,  77  Cal.  198,  11 
Am.  St.  263;  Ex  parte  Sternes,  77 
Cal.  156,  11  Am.  St.  251. 

67.  Garner  v.  Gordon,  41  Ind. 
92;  Ex  parte  Tom  Tong,  108  U.  S. 
556. 

68.  Lawrence  v.  Smith,  Jacob, 
471,   473. 

69.  Attorney-General  v.  Utica 
Ins.  Co.,  2  Johns.  Ch.  371;  Hud- 
son V.  Thome,  7  Paige,  261;  Bry- 
ant V.  Ballance,  66  111.  188;  Crigh- 
ton  V.  Dahmer,  70  Miss.  602,  35  Am. 
St.  666;  Garrison  v.  Atlanta,  68 
<Ja.  64;  S.  v.  Uhrig,  14  Mo.  Ap.  413; 
McMillan  v.  Kuehnle,  78  N.  J. 
251,  78  A.  185,  reversing,  76  N.  J. 
Eq.  256,  73  A.  1054.  Lord  Hale  men- 
tions the  statute  of  2  Hen.  5,  c.  9. 


giving  a  jurisdiction  to  chancery  to 
assist  in  compelling  the  appearance, 
before  the  criminal  courts,  of  a  felon 
or  rioter  who  had  fled;  but,  even 
at  the  time  when  he  wrote,  it  was 
obsolete.     2  Hale  P.  C.  197. 

70.  New  Crim.  Law,  I,  §  264  et 
seq. 

71.  S.  V.  Maury,  2  Del.  Ch.  141; 
Philadelphia  Co.  v.  Dickinson,  33 
Ap.  D.   C.   338. 

72.  Kerr  v.  Preston,  6  Ch.  D. 
463;  Holderstaffe  v.  Saunders,  6 
Mod.  16;  Perault  v.  Rand,  10  Hun, 
222;  Phillips  v.  Stone  Mountain, 
61  Ga.  386;  Portis  v.  Fall,  34  Ark. 
375;  Yick  Wo  v.  Crowley,  26  Fed. 
Rep.  207;  Suess  v.  Noble,  31  Fed. 
Rep.  855;  City  of  Jonesboro  v.  Cen- 
tral Ry.  etc.,  134  Ga.  190,  67  S. 
B.  716;  Cobb  v.  French,  111  Minn. 
429,  127  N.  W.  415;  Portland  Fish 
Co.  V.  Benson,  56  Ore.  147,  108  P.' 
122;  J.  W.  Kelly  &  Co.  v.  Conner, 
122  Tenn.  339,  123  S.  W.  622;  Row- 
land V.  Commissioners,  133  '  Ga. 
190,  65  S.  E.  404;  Fritz  v.  Sims,  122 
Tenn.  137,  119  S.  W.  63. 
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the  State,  that  cannot  be  sued,  is  the  plaintiff  in  them.'^* 
Also  to  accomplish  the  same  object,  it  cannot  enjoin  the 
attorney  for  the  State.''*  And  an  injunction  never  runs 
against  the  court  itself.''^  In  an  English  case,  under  the 
rule  that  a  plaintiff  in  equity  may  not  proceed  at  law  at 
the  same  time  for  the  same  matter,''®  such  equity  plaintiff 
was  restrained  from  going  into  a  criminal  court  as  private 
prosecutor  to  try,  by  an  indictment  civil  in  its  nature,'^'^  the 
same  rightJ^  But  even  this  case  has  latterly  been  ques- 
tioned/® Admitting  it  to  be  sound,  it  interferes  only  with 
the  act  of  a  single  private  prosecutor,  and  does  not  prevent 
another  or  the  Attorney-General  from  pursuing  the  offend- 
er to  conviction.  And  as,  with  us,  all  criminal  prosecutions 
are  controlled  by  the  attorney  for  the  State,  this  decision 
has  no  relevancy.^®*    In  like  manner, — 


73.  IT.  S.  V.  McLemore,  4  How. 
U.  S.  286;  HIU  v.  U.  S.,  9  How.  U. 
S.  386. 

74.  York  v.  Pilkinton,  9  Mod. 
273,  274,  2  Atk.  302.  And  see  Mc- 
Elrath  v.  Mcintosh,  11  Bost.  Law 
Rep.  399;  Mississippi  v.  Johnson, 
4  Wal.  475;  Osborn  v.  U.  S.  Bank, 
9  Wheat.  738;  Lee  v.  O'Malley,  125 
N.  Y.  S.  772,  140  A.  D.  595,  re- 
versing 126  N.  Y.  S.  775;  McDon- 
ald V.  Denton  (Tex.  1910),  132  S. 
W.  823;  Mayor,  etc.  of  Shellman 
V.  Saxon,  134  Ga.  29,  67  S.  B.  438, 
27  L.  R.  A.  (N.  S.)  452;  Louisiana 
O.  &  F.  Co.  V.  Police  Jury,  126  La. 
522,  52  So.  685;  Edwards  v.  Mc- 
Clellan,  118  N.  Y.  S.  181;  Dreyfus 
V.  Boone  (Ark.  1908),  114  S.  W. 
718;  Cohen  v.  Department  of  Pub- 
lic Health,  113  N.  Y.  S.  88,  61 
Misc.  124;  Kissinger  v.  Hay  (Tex. 
1908),  113  S.  W.  1005;  Moerlein 
Brewing  Co.  v.  HIU,  166  Fed.  144; 
Hutchinson  v.  Aldosta,  132  Ga.  342, 
63  S.  B.  1120;  Colby  v.  Bingham, 
62  Misc.  396,  116  N.  Y.  S.  705. 


75.  2  Story  Eq.  Jur.,   §   875. 

76.  Rogers  v.  Vosburg,  4  Johns. 
Ch.  84.  And  see  Soule  v.  Corning, 
11   Paige,   412. 

77.  New  Crim.  Law,  I,  §  265, 
and  the  places  there  referred  to. 

78.  York  v.  Pilkinton,  supra. 
And  see  Attorney-General  v.  Clea- 
ver, 18  Ves.  211,  220;  Pllklngton 
V.  York,  Dick.  84. 

79.  Kerr  v.  Preston,  6  Ch.  D. 
463,  467;  SauU  v.  Browne,  Law  Rep. 
10  Ch.  Ap.  64,  66. 

79a.  The  rule  In  the  text  must  be 
taken  with  this  qualification  that, 
where  an  officer  Is  attempting  to 
enforce  a  void  or  unconstitutional 
criminal  statute,  by  reason  of  which 
the  accused  will  be  deprived  of  a 
property  right  or  his  property  will 
be  impaired  or  destroyed,  the  officer 
win  be  permanently  enjoined.  Cobb 
V.  French,  111  Minn.  429,  127  N. 
W.  415;  Brown  v.  S.,  59  Wash. 
195,  109  P.  802;  Coal  &  Coke  Co.  v. 
Conley,  67  W.  Va.  129,  67  S.  E. 
613;   Benz  v.  Kramer,  142  Wis.  1, 
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§  1415.  Enjoining  Crime.— Equity  will  not/  by  injunc- 
tion, restrain  one  from  committing  crime.^"  Such  is  the 
rule  of  the  unwritten  law;  hut  statutes  in  two  or  three  of 
our  States  have  allowed  the  injunction  to  issue  against  un- 
licensed liquor-selling  and  liquor  nuisances,  and  they  have 
been  held  to  be  constitutional.®^  Under  the  unwritten  rule, 
if  an  injunction  is  proper  on  other  grounds,  the  mere  fact 
that  the  act  enjoined  is  criminal  will  not  prevent  its  issu- 
ing.    Thus, — 

§  1416.  Libel. — In  general,  equity  will  not  enjoin  the 
publication  of  a  libel;  ^^  even,  the  English  courts  hold, 
though  it  is  injurious  to  property.®^  But  it  has  also  been 
held  in  England,  by  a  tribunal  not  of  the  last  resort,  that  an 
injunction  may  issue  after  the  rights  of  the  parties  have 
been  settled  at  law.**  Still,  if  so,  it  is  not  because  the  libel 
is  a  crime. 


125  N.  W.  99;  Lindsley  v.  Natural 
Carbonic  Gas  Co.,  162  Fed.  954; 
Hall  V.  Dunn,  52  Ore.  475,  97  P. 
Sll. 

80.  Gee  v.  Pritoliard,  2  Swanst. 
402,  413;  Babcock  v.  New  Jersey 
Stock  Yard,  5  C.  E.  Green,  296; 
Sir  R.  Malins  in  Springhead  Spin- 
ning Co.  V.  Riley,  Law  Rep.  6  Eg. 
551,  558;  Atorney-General  v.  Utica 
Ins.  Co.,  2  Johns.  Ch.  371;  Ander- 
son V.  Doty,  33  Hun,  160. 

81.  Eilenbecker  v.  Plymouth, 
134  U.  S.  31;  Littleton  v.  Fritz,  65 
Iowa,  488,  54  Am.  R.  19;  McLane 
V.  Leicht,  69  Iowa,  401;  Jordan  v. 
"Wapello  Circ.  Ct.  69  Iowa,  177;  S. 
V.  Jordan,  72  Iowa,  377;  Littleton 
V.  HarriSi,  73  Iowa,  167;  Koester 
V.  S.,  36  Kan.  27;  Drake  v.  Kaiser, 
73  Iowa,  703;  Dickinson  v.  Heeb 
Brewing  Co.,  73  Iowa,  705;  Drake 
V.  Jordan,  73  Iowa,  707;  Judge  v. 
Arlen,  71  Iowa,  186 ;  Gray  v.  Stelnes, 
69  Iowa,  124. 


82.  Brandreth  v.  Lance,  8  Paige, 
24,  34  Am.  D.  368;  Singer  Manuf. 
Co.  V.  Domestic  Sewing  Machine 
Co.,  49  Ga.  70,  15  Am.  R.  674;  Life 
Association  v.  Boogher,  4  Cent.  L. 
J.  40;  Clark  v.  Freeman,  11  Beav. 
112.  See  Celluloid  Manuf.  Co.  v. 
Goodyear  Dental  Vulcanite  Co.,  13 
Blatch.  375. 

83.  Prudential  Assurance  Co.  v. 
Knott,  Law  Rep.  10  Ch.  Ap.  142 
(overruling  Dixon  v.  Holden,  Law 
Rep.  7  Bq.  488;  and  Springhead 
Spinning  Co.  v.  Riley,  Law  Rep.  6 
Eq.  551) ;  Mulkern  y.  Ward,  Law 
Rep.  13  Eq.  619.  And  see  Thorley's 
Cattle  Food  Co.  v.  Massam,  6  Ch. 
D.  582.  But  see  Bell  v.  Singer 
Manuf.  Co.,   65  Ga.  452. 

84.  Saxby  v.  Eastbrook,  3  C.  P. 
D.  339.  And  see  Carlile  v.  Cooper, 
6  C.  E.  Green,  576;  Irwin  v.  Dixon, 
9  How.  TJ.  S.  10;  Crenshaw  v.  Slate 
River  Co.,  6  Rand.  245. 
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§  1417.  L  Nuisance. — ^Neither  will  equity  restrain  a 
ntiisanee  on  any  idea  that  it  is  a  crime.*^  But  as  an  injunc- 
tion will  lie  for  a  private  nuisance  at  the  suit  of  the  party 
injured,*®  it  is  not  otherwise  where  the  nuisance  is  public, 
if  the  applicant  suffers  a  damage  special  to  himself.*^ 
So  — 

2.  Purpresture— Public— If  the  public  is  injured  or 
threatened  by  a  nuisance  in  the  nature  of  a  purpresture, 
whether  technically  such  or  not,  the  Attorney-General, 
acting  for  the  State,®*  or  in  some  circumstances  the  State 


85.  Attorney-General  v.  New  Jer- 
sey Rid.  etc.  Co.,  2  Green  Eq.  136; 
Patterson  v.  Chicago,  etc.  Rid.,  75 
111.  588;  S.  V.  Crawford,  28  Kan. 
726,  42  Am.  R.  182;  Schall  v.  Nus- 
baum,  56  Md.  512;  Woodyear  v. 
Schaefer,  57  Md.  1,  40  Am.  R.  419; 
Wellborn  v.  Davis,  40  Ark.  83; 
Bailey  v.  Culver,  84  Mo.  531. 

86.  Broadbent  v.  Imperial  Gas 
Co.,  7  De  G.  M.  &  G.  436;  Tar- 
borough  V.  Blount,  4  Hawks,  384; 
Wall  V.  Cloud,  3  Humph.  181; 
Adams  v.  Michael,  38  Md.  123,  17 
Am.  R.  516. 

87.  New  Crim.  Law,  I,  §  265; 
Original  Hartlepool  Collieries  Co. 
V.  Gibb,  5  Ch.  D.  713;  Oglesby  Coal 
Co.  V.  Pasco,  79  111.  164;  Attorney- 
General  V.  New  Jersey  Rid.  etc. 
Co.,  supra;  Blgelow  v.  Hartford 
Bridge,  14  Conn.  565,  36  Am.  D. 
502;  Rosser  v.  Randolph,  7  Port. 
238,  31  Am.  D.  712;  Green  v.  Oakes, 
17  111.  249;  Ewell  v.  Greenwood,  26 
Iowa,  377;  Williamson  v.  Carnan, 
1  Gill  &  J.  184;  Attorney-General 
V.  Hunter,  1  Dev.  Bq.  12;  Biddle  v. 
Ash,  2  Ashm.  211;  Georgetown  v. 
Alexandria  Canal,  12  Pet.  91,  98; 
Crenshaw  v.  Slate  River  Co.,  6 
Rand.  245;  Irwin  y.  Dixon,  9  How. 
U.    S.    10;    Pettibone   v.   Hamilton, 


40  Wis.  402;  Cotton  v.  Mississippi,, 
etc.  Boom  Co.,  19  Minn.  497; 
Weir's  Appeal,  74  Pa.  230;  Shed 
V.  Hawthorne,  3  Nev.  179;  Savan- 
nah, etc.  Rid.  V.  Shiels,  33  Ga.  601; 
Morris  and  Essex  Rid.  v.  Prudden, 

5  C.  E.  Green,  530;  Seamon  v.  Lee, 
10  Hun,  607;  Corning  v.  Lowerre, 
8  Johns.  Ch.  439;  Allen  v.  Mon- 
mouth, 2  Beasley,  68;  Zabriskle  v. 
New  Jersey  City  and  Bergen  Rid., 
2  Beasley,  314;  Milhau  v.  Sharp,  27 
N.  Y.  611,  84  Am.  D.  314;  Parrish 
V.  Stephens,  1  Or.  73;  Walker  v. 
Shepardson,  2  Wis.  384,  60  Am.  D. 
423;  Bechtel  v.  Carslake,  3  Stock. 
500;  Higbee  v.  Camden  and  Amboy 
Rid.,  4  C.  E.  Green,  276;  Chap- 
man V.   Rochester,   110   N.   Y.   273, 

6  Am.  St.  366;  Ninth  Avenue  Rid. 
V.  New  York  Elev.  Rid.,  7  Daly, 
174;  Hudson  River  Rid.  v.  Loeb,  T 
Rob.  (N.  Y.)  418;  St.  Louis  v. 
Knapp,  etc.  Co.,  104  U.  S.  658; 
Dilworth's  Appeal,  91  Pa.  247; 
Blanc  V.  Murray,  36  La.  Ann.  162, 
51  Am.  R.   7. 

88.  2  Story  Eq.  Jur.  §§  921-924; 
C.  V.  Rush,  14  Pa.  186;  Attorney- 
General  V.  Brown,  9  C.  B.  Green, 
89;  Allen  v.  Monmouth,  2  Beasley, 
68,  74;  Attorney-General  v.  Utica 
Ins.    Co.,   2   Johns.    Ch.    371;    P.   v. 
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itself,®^  may  proceed  by  injunction  to  abate  it,  thongli  its 
erection  and  maintenance  are  also  indictable. 


Gold  Run  Ditch,  etc.  Co.,  66  Cal. 
138,  56  Am.  R.  80;  Carleton  x. 
Rugg,  149  Mass.  550,  14'  Am.  St. 
446,  449;  Hubt  v.  Chicago,  etc.  Ry., 
20  Bradw.  282;  Butterfoss  v.  S.,  13 
Stew.  Ch.  325;  Philadelphia's  Ap- 
peal, 78  Pa.  33;  Attorney-General 
V.  Lombard,  etc.  Passenger  Rid.,  10 
Philad.  352;  Coykendall  v.  Durkee, 
13  Hun,  260;  P.  v.  Metropolitan 
Telephone,  etc.  Co.,  11  Abb.  N.  Cas. 


304,  64  How.  Pr.  120;  Reimer's  Ap- 
peal, 100  Pa.  182,  45  Am.  R.  373. 
See  Miller  v.  New  York,  13  Blatch. 
469;  Grand  Rapids  v.  Powers,  8* 
Mich.  94. 

89.  Pennsylvania  v.  Wheeling 
Bridge,  13  How.  U.  S.  518;  S.  v. 
Paris  Ry.,  55  Tex.  76.  And  see  S. 
V.  Maury,  2  Del.  Ch.  141;  S.  v. 
Eddy,  2  Del.  Ch.  269. 


\ 


